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Dear Ms. Kitchings:

Enclosed for filing on behalf of Appellants Charleston ANUSA, LLC, d/b/a AutoNation USA
Charleston and Westlake Services, LLC is Appellants’ Reply Brief, along with a Proof of Service.

Please contact me if you have any questions.

Thank you for your assistance in this matter.
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James y. Becker
JYB/hh

Enclosures
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ARGUMENT

l. Bolmer’s assertions regarding the undisputed factual record are simply his own
view of the facts, and the standard of review in this matter is de novo.

Though Bolmer raises questions regarding various representations of counsel in
AutoNation’s motion to compel arbitration and supporting memorandum, the following essential
facts supporting AutoNation’s arguments rebutting Bolmer’s waiver arguments are not disputed:

On or about June 21, 2023, Bolmer filed a demand for arbitration with the American
Arbitration Association (the “AAA”) as provided in the Retail Purchase Agreement. (Complaint,
p. 5, P 16). Over three weeks later, on August 16, 2023, the AAA sent AutoNation notice of
Bolmer’s demand for arbitration via postal mail. (Complaint, pp. 5-7, P 18.) In the
correspondence, the AAA also requested that AutoNation pay its share of the requisite filing fee
by August 30, 2023. (Id., p. 5-6.) The AAA mailed the Demand via postal mail directly to
AutoNation’s dealership location rather than its registered agent. (Id.) On September 8, 2023, the
AAA again notified AutoNation, again via postal mail, that the filing fees had not been received
and requested payment by September 22, 2023, just two weeks later. (Id., p. 7-8.) Unfortunately,
the appropriate AutoNation personnel—the employees who handle legal claims—did not timely
receive the notices, and AutoNation inadvertently missed the deadlines to pay the filing fee.
(AutoNation Memo in Support of Motion to Compel, p. 2.) On September 27, 2023, just five days
after the deadline to remit payment, the AAA sent AutoNation a final letter, also via postal mail,*
notifying AutoNation of its failure to remit the filing fees and declining to administer the case.

(Complaint, pp. 8-10, P 19.)

Seven days later, on October 4, 2025, AutoNation engaged the undersigned counsel to

represent it in this matter, and the next day, October 5, 2023, AutoNation’s counsel contacted the

L All three letters were sent to the other two parties to the proceeding via email.
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AAA and filed a notice of appearance in the arbitration proceeding. (AutoNation Memo in Support
of Motion to Compel, p. 2.) Shortly thereafter, the AAA notified AutoNation’s counsel that the
case was administratively closed on September 27, 2023, and that AutoNation could re-open the
case, but only with Bolmer’s consent. (Id.) AutoNation’s counsel then requested Bolmer’s consent
to re-open the case, but Bolmer’s counsel, refused, alleging that AutoNation had waived its rights
to arbitration. (1d.)

As the party asserting waiver, Bolmer, not AutoNation, has the burden of proving the
“voluntary and intentional abandonment or relinquishment of a known right.” Strickland v.
Strickland, 375 S.C. 76, 85, 650 S.E.2d 465, 470 (2007) (emphasis added). Bolmer has not
submitted any proof that shows AutoNation’s intended to waive arbitration rights.

In his Respondent’s brief, Bolmer disagrees that “AutoNation’s failure to pay was
inadvertent or the result of mistake,” (Bolmer Initial Brief at p. 6), but Bolmer has submitted no
evidence of his own to rebut this assertion, and any assertion that AutoNation’s failure to pay the
filing fees was intentional simply does not square with AutoNation’s counsel’s request to the AAA
and to Bolmer’s counsel to reopen the arbitration proceeding. Moreover, Bolmer does not dispute
the timeline stated above and does not dispute that he refused consent to re-open the arbitration in
early October of 2023, less than a month after the arbitration was administratively closed by the
AAA.

Furthermore, “[a]ppeal from the denial of a motion to compel arbitration is subject to de
novo review.” 315 Corley CW LLC v. Palmetto Bluff Dev., LLC, 444 S.C. 521, 527, 908 S.E.2d
892, 895 (Ct. App. 2024), reh'g denied (Nov. 13, 2024), cert. granted (June 25, 2025). And here

the trial court made no factual findings to support the denial.
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1. AutoNation was not in default in the prior arbitration, and AutoNation is
considered an aggrieved party entitled to compel arbitration.

Bolmer argues, as additional sustaining grounds, that the Circuit Court did not err in
denying AutoNation’s motion to compel because (a) AutoNation cannot compel arbitration when
it defaulted in the prior arbitration, and (b) AutoNation was not an aggrieved party entitled to
compel arbitration. (Respondent’s Initial Brief at p. 9.) Bolmer did not raise either argument with
the Circuit Court in its memorandum in opposition to AutoNation’s Motion to Compel or during
oral argument. In such situations “an appellate court is less likely to rely on such a ground . . .
[because] the appellate court likely would perceive it as being unfair or unwise to resolve a case
on a ground never mentioned by the respondent prior to appeal.” I'On, L.L.C. v. Town of Mt.
Pleasant, 338 S.C. 406, 421, 526 S.E.2d 716, 724 (2000). Even so, Bolmer’s arguments based on
these additional grounds also fail.

First, AutoNation was not in “default” in the prior arbitration. Under the FAA, courts are
required to stay proceedings before it in favor of litigation until “arbitration has been had in
accordance with the terms of the agreement” unless the party seeking the stay is “in default in
proceeding with such arbitration.” 9 U.S.C. § 3. Most courts posed with the question of whether a
party defaulted in proceeding with arbitration equate default with the law of waiver. See Connelly
Mgmt., Inc. Emp. Welfare Benefit Plan v. N. Am. Indem., N.V., 486 F. Supp. 2d 558, 562 (D.S.C.
2007) (stating that the principle of default is akin to waiver); Hilti, Inc. v. Oldach, 392 F.2d 368
(1st Cir. 1968) (using waiver and default synonymously); Billie v. Coverall N. Am. Inc., No. 22-
718-CV, 2023 WL 2531396, at *3 (2d Cir. Mar. 15, 2023) (“We have ‘equated a waiver of the right
to arbitrate with a default in proceeding with such arbitration under section 3.”” (quoting Robert
Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402, 412 (2d Cir. 1959))); Freeman v.

SmartPay Leasing, LLC, 771 F. App'x 926, 932 (11th Cir. 2019) (“One way that an applicant can
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default in proceeding with such arbitration is by waiving the right to arbitrate.” (internal citations
omitted)).

Prior to Morgan v. Sundance, the Fourth Circuit determined that a party “defaulted—or
waived” their right to arbitrate under the FAA “by so substantially utilizing the litigation machinery
that to subsequently permit arbitration would prejudice the party opposing the stay” and “such a
default occur[ed] when a party actively participatfed] in a lawsuit or [took] other action
inconsistent with the right to arbitration.” SZY Holdings, LLC v. Garcia, No. 23-1305, 2024 WL
3983944, at *2 (4th Cir. Aug. 29, 2024). After Morgan v. Sundance, the Fourth Circuit determined
that the “relevant question . . . is whether the party requesting arbitration ‘knowingly relinquish[ed]
the right to arbitrate by acting inconsistently with that right.”” 1d. at *3 (citing Morgan v. Sundance,
Inc., 596 U.S. 411, 419 (2022). All the cases Bolmer cites to support his argument of “default” pre-
date Morgan v. Sundance and do not utilize the now applicable standard.

As AutoNation thoroughly explained in its initial brief, default or waiver is not the case
here. The uncontradicted evidence shows only that AutoNation inadvertently failed to respond to
a request for payment of a filing fee in a timely manner. There is no evidence that AutoNation
knowingly, intentionally, and overtly refused to pay the filing fee or waive its rights under the
arbitration agreement. AutoNation sought to remedy the error within twelve days of the final
payment deadline, and its counsel’s actions of filing a notice of appearance, offering to pay the
fees, and asking Bolmer’s consent to re-open the arbitration case are consistent with its right to
arbitrate. In Bedgood v. Wyndham Vacation Resorts, Inc., relied on by Bolmer, the Court notes that
part of its determination that the defendant was in default under the FAA was because it “made no

effort to investigate—Iet alone remedy—its noncompliance before the AAA.” F.4th 1355, 1366
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(11th Cir. 2023). AutoNation, in contrast, did attempt to remedy the non-payment and reopen the
case.

Regardless, the cases Bolmer relies on show that the party compelling arbitration, at some
point, intentionally refused to pay the filing fees. (Respondent’s Brief p. 23.) However, there is a
stark difference between intentionally and overtly refusing to pay and an inadvertent delay in
responding to a request for payment.

For example, in Freeman v. SmartPay Leasing, LLC, the plaintiff filed a demand for
arbitration with JAMS and the defendant, SmartPay Leasing, received communications from
JAMS requiring SmartPay Leasing to pay the $950.00 filing fee, which contradicted the arbitration
agreement. 771 F. App’x 926, 9283(11th Cir. 2019). SmartPay and JAMS extensively emailed
regarding this fee dispute and SmartPay ultimately informed JAMS, after receiving an invoice for
the fee, that it refused to pay the filing fee based on its arbitration agreement. Id. at 930. And in
Brown v. Dillard's, Inc., 430 F.3d 1004, 1009 (9th Cir. 2005), a representative of Dillard’s told
Brown, the plaintiff in the arbitration, “that her complaint had no merit and that Dillard's refused
to arbitrate.”

Unlike the defendants in SmartPay Leasing and Brown, AutoNation did not intentionally
refuse to pay the filing fee or refuse to arbitrate; instead, it requested that the arbitration be re-
opened so that it could make the payment. Intentionally refusing to pay fees and participate in
arbitration is starkly different than inadvertently failing to pay by the deadline.

Second, AutoNation is an aggrieved party who may compel arbitration. After involving
legal counsel, AutoNation’s counsel filed a notice of appearance with the AAA. (Memo in Support
of Motion to Compel, p. 2). The AAA informed AutoNation that it could re-open the case with

Bolmer’s consent. (Id.) AutoNation’s counsel requested Bolmer’s consent to re-open the case. (1d.)
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Bolmer refused to re-open the arbitration case and instead initiated this lawsuit. (Id.) Because
Bolmer ultimately refused to cooperate with AutoNation in re-opening the arbitration, Bolmer did
in fact refuse to arbitrate, making AutoNation an aggrieved party.

I11.  AutoNation did not waive its right to arbitrate.

Bolmer relies exclusively on pre-Morgan v. Sundance cases to argue that AutoNation
waived its right to arbitrate. He also relies on numerous cases for setting aside a default after
services of process. Different legal standards govern default and waiver. Waiver is defined as “a
voluntary and intentional abandonment or relinquishment of a known right,” Strickland v.
Strickland, 375 S.C. 76, 85, 650 S.E.2d 465, 470 (2007), whereas the standard for setting aside
default is “for good cause shown,” S.C. R. Civ. P. 55(c).

However, even if a default standard is applied, here, the undisputed facts unquestionably
establish good cause to set aside any default. As the South Carolina Court of Appeals has
explained:

Rule 55(c) SCRCP permits a party to move to set aside the entry of default. The

standard for granting relief from an entry of default under Rule 55(c) is mere good

cause. This standard requires a party seeking relief from an entry of default under

Rule 55(c) to provide an explanation for the default and give reasons why vacation

of the default entry would serve the interests of justice. Once a party has put forth

a satisfactory explanation for the default, the trial court must also consider: (1) the

timing of the motion for relief; (2) whether the defendant has a meritorious defense;

and (3) the degree of prejudice to the plaintiff if relief is granted. The trial court

need not make specific findings of fact for each factor if there is sufficient

evidentiary support on the record for the finding of the lack of good cause
Palmetto Constr. Grp., LLC v. Restoration Specialists, LLC, 444 S.C. 328, 339-40, 907 S.E.2d
129, 135 (Ct. App. 2024), reh'g denied (Oct. 24, 2024) (internal quotations and citations omitted).

AutoNation has provided an extensive explanation for the failure to timely pay the AAA

filing fees, and reversing the trial court’s denial of the motion to compel will serve the interests of

justice. AutoNation sought to appear in the arbitration and reopen it within twelve days of the final
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deadline for payment. AutoNation has asserted numerous defenses in this action. Finally, Bolmer
was the party who first initiated the arbitration, so he cannot complain of prejudice if the arbitration
is now compelled to allow the parties of the full benefit of their contract to arbitrate.

CONCLUSION

Based on the forgoing, the district court erred in denying AutoNation’s motion to stay

litigation and compel arbitration.

Respectfully submitted,
HAYNSWORTH SINKLER BOYD, P.A.

s/ James Y. Becker

James Y. Becker, SC Bar No. 64991
Alexandra C. Williams, SC Bar No. 105761
1201 Main Street, 22nd Floor (29201-3226)
Columbia, South Carolina

Telephone: (803) 779-3080
jbecker@hsblawfirm.com
awilliams@hsblawfirm.com

Attorneys for Appellant.

September 2, 2025
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