LEFK'S OFFICE
S

STATE OF SOUTH CAROLINA i=3chi

) IN THE COURT OF COMMON PLEAS
COUNTY OF  ANDERS@Nsep 30 P 3 27

sy PLEAS AND

LNV Corporation, JENTRAL JESSIONS CASE NO.: 2011-CP-04-2728

, )

Plaintiff, )
) ORDER DENYING DEFENDANTS' RULE 59(e)
V. ) MOTIONS FOR RECONSIDERATION
| ) AND

Affordable Hospitality Group-Anderson, ) RULE 15 TO AMEND THEIR PLE
LLC; Diversified Capital Investment Group, ) = Y
LLC; Jay Berlye; Anderson County, South ) A TRUE copP

Carolina; and the State of South Carolina

SEP 30 208 \

et

!
Defendants. !

)
)
)
)

ecompars e

\ HEINURRIS e .
T
!

The Defendants' Motion to Alter or Amend, pursuant to Rule 59(}3),-SGRGI;;-t,’hiS' Court's
November 14, 2012, Order Granting Motion to Dismiss Counterclaims of the Defendants, and
the Defendants' Motion to Alter or Amend Judge Mclntosh's Form 4C Order, dated August 20,
2013, denying Defendants' Motion to Amend Pleadings and asserting the "[m]atter resides with
Judge Macaulay," were heard, together, September 12, 2013. At the hearing, the Defendants,
collectively, were represented by Ronald M. Childress, Esquire, and the Plaintiff by Dowse
"Brad" Rustin, IV, Esquire, and B. Rush Smith, 111, Esquire. Counsel for each party timely filed
memoranda with the Court in support or opposition of the respective motions and were heard.

The Defe{ldants, inter alia and egsentially, seeks clarification of the rulings of the Court,
putting forward the arguments heretofore made in their filings and at previous hearings. After
careful consideration of the record, to include the able arguments and filings of Counsel, the
Court is unable to discover any material fact or principle of law that either has been overlooked

or disregarded and further finds no error of law or fact not appropriately considered.
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Inasmuch as the terms of the document relied upon by the Defendants, dated November
6, 2007, expressly provided that: "If this loan is not closed within ninety (90) days from the date
of acceptance, this Commitment will expire,"” and the loan was not closed within such time, i.e.
February 4, 2008, no valid enforceable obligation arose between the parties. Fender & Latham,
Inc. v. First Union of South Carolina, 316 S.C. 48, 446 S.E.2d 448 (Ct. App. 1994). It would be
petitio principii to argue that the subsequent loan transaction, closed May 15, 2008 — and
ultimately defaulted upon by the Defendants after Haven Trust Bank was placed in receivership
by the FDIC — created any obligation not expressly provided for in that loan transaction. First
Union Mortg.'Corp. v. Thomas, 317 S.C. 63, 451 S.E.2d 907 (Ct. App. 1994). Moreover, any
events allegedly occurring after the former offer expired would be insufficient to constitute a

cause of action based on that offer. Rule 12(b)(6), SCRCP.

Accordingly, the Defendants' Motions to Reconsider, pursuant to Rule 59(e), SCRCP,

and to Amend their Pleadings, pursuant Rule 15, SCRCP, are DENIED.

‘%@\Q\Q,\L/

ALEXANDER S. MACAULAY, Presiding Judge

AND, IT IS SO ORDERED.

Walhalla, South Carolina
September 23, 2013
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