
THE STATE OF SOUTH CAROLINA

In the Supreme Court

APPEAL FROM GEORGETOWN COUNTY

Circuit Court

Benjamin H. Culbertson, Circuit Court Judge
Case No. 2008-CP-22-00834 S-C, Supreme Court

TRINITY INVESTMENTS, LLC,

Respondent,

v.

MARINA VENTURES, INC. and PIONEER PROPERTIES, INC.

Petitioners

r?ev/)seX APPENDIX

Robert W. Maring
Maring Law Firm
1130 Highmarket Street
P.O. Box 478

Georgetown, SC 29442-0478
(843)545-9544

Attorney for Respondent

Kevin R. Eberle

414 King St.
Charleston, SC 29402

(843)853-5355

Franklin D. Beattie

494 Hopsewee Road
Georgetown, SC 29440
(843)359-3378

G. Turner Perrow

Tidelands Law

606 Front Street

Georgetown, SC 29440
(843) 546-2900

Attorneys for Petitioners



Pursuant to South Carolina Appellate Court Rule 242(e), Petitioners submit the following

materials as the Appendix accompanying their Petition for Writ of Certiorari:

Record on Appeal 1

Orders 3

Formal Discharge Order (May 29, 2009) ... 3

Form 4 Judgment (May 22, 2009) 4

Order of Continuance (May 26, 2009) 5

Order Denying Reconsideration (March 26, 2009) 6

Order of Definite Suspension of Kenneth Mitchum (June 3, 2008) 7

Former Order for Appointment of Receiver (Nov. 7, 2008) 9

Order of Substitution of Counsel (Nov. 12, 2008) 10

Form 4 Order on Rule 40(j) - Second Foreclosure (June 15, 2005) 11

Form 4 Order of Continuance - Second Foreclosure (April 12, 2005) 12

Form 4 Order of Continuance - Second Foreclosure (Feb. 7, 2005) 13

Order of Appointment of Personal Representative 14

Rule 41 Order of Dismissal - First Foreclosure 15

Pleadings 16

Notice of Appeal (June 26, 2009) 16

Post & Courier Affidavit of Publication (May 10, 2009) 17

Respondent's Motion to Discharge Receiver 18

Appellant's Motion for Reconsideration 19

Costal Observer's Affidavit of Publication (Dec. 18, 2008) 22 .



Form 233 Accompanying Publication Order 23

Form 233 Accompanying Order of Appointment of Receiver 24

Order of Publication (Sept. 24, 2008) 25

Notice of Appointment of Receiver (Nov. 12, 2008) 26

Consent to Serve as Receiver (Oct. 7, 2008) 27

Answer and Counterclaim 28

Affidavit of Wendy Adams (May 2, 2008) 31

Petition for Appointment of Receiver in Insolvency 32

Summons 34

Form 234 Election ofNon-Jury Calendar 35

Complaint - Second Foreclosure (Sept. 2, 2003) 38

Answer - First Foreclosure .., 46

Complaint - First Foreclosure 51

Pretrial Matters 61

Clerk's Formal Notice scheduling Discharge Hearing 61

Transcript ; 62

Transcript of Discharge Hearing (May 22, 2009) 62

Exhibits 69

Receiver's Quitclaim Deed .- 69

Assignment of Real Estate Mortgage (June 24, 2003) 79

Articles of Organization of Trinity Investments, LLC (Mar. 14, 2003) 80

Supplement to Record on Appeal 83



Exhibits 85

Appellants' Brief 90

Respondent's Brief 107

Appellant's Reply Brief 122

Decision of the Court of Appeals 137

Petition for Rehearing 140

Return to Petition for Rehearing 148

Denial of Rehearing 153



THE STATE OF SOUTH CAROLINA'
"_-•' M The Court of Appeals

.•'••.. APPEALFROMGEORGETOWN COUNTY..
Court of Common Pleas

Honorable Benjamin.H, Culbertson, Circuit Court Judge

Trinity Investments, LLC
Respondent,

CASE NO, 08-CP-22-0834

Marina Ventures, Inc., and Pioneer Properties, Inc.
Appellant -

Dated: /flarcX 1 Or ^-0 / Q

Record on Appeal

G. Turner Perrow, Esquire
TidelandsLaw

606 Front Street

Georgetown, SC 29440
(843)546-2900
South Carolina Bar #640598

Attorney for Appellant

1

Appx
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COUNTY OF GEORGETOWN )

Trinity Investments, LLC,

Plaintiff,

vs.

Marina Ventures, Inc. and
Pioneer Properties^ Inc.

Defendant.

)
)
)
)
)
)
)
\
/

)
)

J

FIFTEENTH JUfeiciATCmeuiT
CASE NO.: 2008-CP-22-00834

ORDER DISCHARGING RECEIVER
[•Ending ig&ion']^
m

i

en

This matter is before mepursuant to a. Motion for Discharge of tJie ReceiyerTikd t^by- ••?
Plaintiff. It appears that Johnnie J. Young, the court-appointed Receiver for Pioneer Properties,

Inc. and Marina Ventures, Inc. has faithfully executed his duties as Receiver under the Order of

this Court dated November 7, 2008. It further appears from the Receiver's Report dated March

25, 2009, that the Receiver has conveyed the real property, contents, and equipment to Trinity

Investments, LLC, in consideration of the balance of the indebtedness owed by Pioneer

Properties, Inc. and Marina Ventures, Inc, and cancellation thereof. It appears that the Receiver

has followed the prior Orders of the Court in all respects and that he should be discharged.

IT IS, THEREFORE

ORDERED, that the court-appointed Receiver,. Johnnie J. Young has fully executed his

duties and has acted in accordance with the Order ofAppointment. It is further,

ORDERED, that the Receiver is discharged; and

IT IS SO ORDERED.

May /£/, 2009
Benjamin H. Culbertson, Presiding Judge
Court of Common Pieas

Appx



n^w uin li\j'r Kjri(JiS.KjC i (J YV IN

IN THE COURT OF COMMON PLEAS

Trinity Investments, LLC
PLAINTIFF(S)

CHECK ONE:

CASE NO. 2008-CP-22-834

Marina Ventures, Inc., etal.
DEFENDANT(S)

M JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

{Vj DECISION BY THE COURT. This action came to trial or hearing'before the court.
The issues have been tried or heard and a decision rendered.

• ACTION DISMISSED (CHECKREASON): Q Rule 12(b), SCRCP; • Rule 41(a),
SCRCP (Vol. Nonsuit); Q Rule 43(k), SCRC? (Settled);'P-Other,

D. ACTION STRICKEN (CHECKREASON): Q Rule 40(j), SCRCP; D Bankruptcy;
1~~] Binding arbitration, subject to right to restore to confirm, vacate ormodify
arbitration award; I IOther

• DISPOSITION OF APPEAL TO THE CIRCUIT COmCT (CHECK APPLICABLE BOX):

[~] Affirmed; |~1 Reversed; Q Remanded; Q Other ^ p^
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYIN(pLpW@ CgURT,
TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT QOgRTgULliTG IN
THIS APPEAL. - ':*£ • •-<•'. o_

o.

ITIS ORDERED AND ADJUDGED: 171 See-attaehe^erdefc (Formal order to fo&mT
-J .2:r—

on
00

• Statement ofJudgment bythe Court: °~ ??• ^

Motion ForDischarge ofReceiver is granted.
(Attorney LauraM.Moyeris to prepare order).

>0|-rj CO 31

JO 9*

ndDated at Georgetown. South Carolina, this 22T day of May, 2009.

Benjamin H. Culbertson
PRESIDING JUDGE

TH.:.. :.. j.i tus jUugmoiit was entered on the c\ 1 ~~~ day of vQi i/Ia/v^- >20( ^ and a copy maiieu
first class this pH^1 day of ^jf^(h^ ,20. Q^O to attorneys of record or to parties
(when appearing pro se) as follows: "S-

Laura M. Moyer
Robert W. Maring
ATTORNEY(S) FOR THE PLAINTIFF(S)

SCRCP Form 4 Revised 06/2008

None

/-3TTORNEY(S)/FOR THE DEFENDANT(S)

U^&%X_
CLERK OF COURT
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STATE OF SOUTH CAROLINA nmrA^xm
JUDGMENT INA CIVIL CASE

BOUNTY OF GEORGETOWN riWm ^nnn
CASE NO: 2008CP2200834

IN THE COURT OF COMMON PLEAS

Trinity Investments LLC V5. Marina Ventures Inc

CHECKONEr

•. JURY VERDICT. This action came before the r.n,,rff«r.^iu..:.._. ,, .
rendered. " """ uyJuiy' ine ,ssues ^ve been tried and a verdict

• DECISION BY THE COURT. This action came to tria-orh»arirE before *•* - ~ •
and adecision rendered gC°Urt- Tne lssues ^vebeen.tried or heard

D ACTION DISMISSED (CHECKREASO^, QRu]e ^ gCRCp; •^^ . .
SCRCP (Vol. Nonsuit); DRule 43(k), SCRCP (Settled); • Other'

D ACTION STRICKENC^C^^: QRule 400) SCRCP; DBankruptcy- •!

'** IS ORDERED AND ADJUDGED: f~T Sw att»rh«» « ,»• ' r-.. _ -• USee attached order; DStatement ofJudgment by ^he C#t-
Keal Property: Case Continued until June 22,2009 term — •_

Dated at Georgetown, South Carolina, this 26th day ofMay, 2009.
Court Reporter: Brenda Babb

^ PRESIDING judge -Honorah^R. Ferrell Cothran Jr.
This judgment was entered nn th»-urn, ^ *•».__ ~— . i-rtfc

Robert WMaring Post Office Box 47X D.Wner ' • •
: Georgetown, SC 29442 ^10neer Pr0Pert>es Inc C/O Julie Parker Green

r-2— :—__ Owner ,

ATTORNEY(S) FOR THE PLAINTIFF(S) ~^Z " L() ATTORNEY(S) FOR THE DEFENDANTS)

:.^CPAPP-24/FORM4 /M^^MlQ^J^
Alma Y. White - Clerk ofCourt
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

Trinity Investments, LLC,

Plaintiff,

vs.

Pioneer Properties, Inc., and Marina,
Ventures, Inc.,

Defendants.

IN THE COURT OF COMMON PLEAS

FOR THE FIFTEENTH JUDICIAL CIRCUIT

CASE No. 08-CP-22-00834

ORDER DENYING MOTION^FOR .5
RECONSIDERATION Sir

en

• t

_ -r.-. ;c=>
O^- -8-

CZZZ vO

; i
CO

This matter came before this Court by wayof Defendant; s motion to reconsider brought forth

pursuant to South Carolina Rules of Civil Procedure 59. The Order Appointing a Receiver was filed

November 18, 2008. The.motion to reconsider was served on the Court on March 24, 2009.

Further, notice by publication was completed on December. 18, 20.08, The motion to reconsider is

outside the 10 days given to make sucha motion by South Carolina Rules of Civil Procedure 59(b).

The individual who submitted this motion, is the purported sole owner of the Defendants.

The Defendants are South Carolina corporations and accordingly must be represented by counsel in

the Circuit Court. Renaissance Enterprises. Inc.. V. Summit Teleservices. 334 S.C. 649, 515 S.E.2d

257(1999).

Because the Defendant's motion does not raise any novel issues for the Court's

consideration, the motion is untimely, and the motion was made by an unrepresented individual on

behalf of a corporation, the Defendant's motion to reconsider is denied.

AND IT IS SO ORDERED! f

March tip .2009

Judge Diane S. Goodstein
First Judicial Circuit
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THE STATE OF SOUTH CAROLINA

In The Supreme Court

In the Matter of Kenneth.L. Mitchum,
Respondent.

Opinion No. zoo 14
Submitted June 3, 2008 - Filed June 30, 2008

DEFINITE SUSPENSION

Lesley M. Coggiola, Disciplinary Counsel,
and Ericka M. Williams, Assjstant Disciplinary
Counsel, both of Columbia; for Office of
Disciplinary Counsel

Kenneth L. Mitchum, of Georgetown, pro se.

PER CURIAM: In this attorney disciplinary matter, respondent and the Office of
Disciplinary Counsel have entered into an Agreement for Discipline by Consent
(Agreement) pursuant to Rule 21, RLDE, Rule 413, SCACR. In the Agreement,
respondent admits misconduct and consents to the imposition of a public reprimand or a
definite suspension not to exceed two years pursuant to Rule 7(b), RLDE, Rule 413,
SCACR. We accept the agreement and suspend respondent from the practice of law in
this state for nine months. The facts, as set forth in the Anreernent, are as follows.

FACTS

Respondent admits the following with regard to his representation of a client:

1. Respondent filed suit on behalf of the client, but took no further action
thereafter, resulting in the case being dismissed. Respondent failed to notify
the client that the case had been dismissed and failed to restore the case
within the time period set forth in Rule 40, SCRCP.

2- Respondent falsely represented to the client he had filed suit on her behalf
in another matter. When he eventually filed the suit, he failed to effect

.8
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service on the defendants despite representing to the client that he had
done so.

3. In a matter before the State Board of Education, respondent failed to notify
the client of the Board's decision to suspend her teaching certificate. The
client did not learn of the suspension until after the period for appeal had
expired. In this same matter, respondent recommended the client file suit
against the Board and thereafter assured her he had filed such a suiton her
behalf when in fact he never filed the suit.

4. Respondent assisted the client in receiving a loan and signed as guarantor
of the loan. When the client refused to make further payments on the loan,
respondent satisfied the loan.

5. Respondent failed to keep the client reasonably informed ofthe status of her
cases and failed to promptly comply with the client's reasonable requests for
information.

Law

Respondent admits that by his conduct he has violated the following provisions ofthe
Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1 (a lawyer shall provide
•competent representation, including the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation, to a client); Rule 1.2 (a lawyer
shall abide by a client's decisions concerning the objectives of representation and consult
with the clientas to the means by which they are to be pursued); Rule 1.3 (a lawyershall
act with reasonable diligenceand promptness in representing a client); Rule 1.4 (a lawyer
shall consult with a client about the client's case, keep the client reasonably informed
about the case and promptly respond to reasonable requests for information); Rule 1.8(e)
(a lawyer shall not provide financial assistance to a client in connection with pending or
contemplated litigation, except that a lawyer mayadvance court costs and expenses of
litigation, the repayment ofwhich may be contingent on the outcome ofthe matter and a
lawyer representing an indigent client may pay court costs and expenses of litigation on
behalf of the client); and Rule 8.4(a) (it is professional misconduct for a lawyer to violate
the Rules of Professional Conduct). Respondent also admits that he has violated Rule 7
(a)(1) of the Rules for Lawyer Disciplinary Enforcement, Rule 413, SCACR; byviolating
the Rules of Professional Conduct.

Conclusion
r - •

We find a nine month suspension is the appropriate sanction for respondent's misconduct.
Accordingly, we accept the Agreement for Discipline by Consent and suspend respondent
from the practice of law for nine months. Within fifteen days of the date of this opinion,
respondent shall file an affidavit with the Clerk of Court showing that he has complied with
Rule 30, RLDE, Rule 413, SCACR.

DEFINITE SUSPENSION.

TOAL, C.J., MOORE, WALLER, PLEICONES and BEATTY, JJ., concur.

8
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.IN THE eOUffbfMfONlliVs'
FIFTEENTHJTjDlcTAlWRtuir
CASE^p..,,20|8gl5i£-;0Q834

STATE Ot bUUTH CAROLINA

COUNTY OF GEORGETOWN

Trinity Investments, LLC, .

Plaintiff,

vs.

Marina Ventures, Inc. and
Pioneer Properties,

Defendant.

O

r-o
o

MOTION AND ORDER FO.lSi£ 3
APPOINTMENT OF ARECEj^R ~Z

0 •->•: CD

C2rrr —

en
—1

,-,-n

It appears that it is necessary ahd proper that Johnnie J. Young be. appointed as Receiver

for the Defendants. It further appears that Johnnie J. Young has consented to serve as Receiver

for the Defendants: It is, therefore

ORDERED, that Johnnie. J. Young isappointed as Receiver for the above-named

Defendants.

ITIS SO ORDERED.

fe^7, 2008
? 33 - (^^ao^^/o^121^?15^^ Presiding Judge

Court of Common Pleas

I sp move:

__. _ :-/Y) -,_&$_

I Laura M. Moyer M
Attorney for Plaintiff

ij£
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COUNTY OF GEORGETOWN

Trinity Investments, LLC,

Plaintiff,

vs.

Marina Ventures? Inc. and
Pioneer Properties,

Defendants.

IM I III ( (\\ PI (M <n\UH\N 1)1 I A v.
Jul i niu v^vtuiv i^kji. \^VJ.VHV1\J >l L 1 \ _)

1IFTEENTH JUD1CIAL.CIRCU11
CASE NO 2008-CP-22-00831

o

,-^rn

ir_ m

MOTION AND ORDER FOR" "C.
SUBSTITUTION OF COUNSEL..

d—*

CD
en

(SI

o

This matter came before the court upon the below motion of the Maring Law Firm, P.A.,

attorneys for Plaintiff Trinity Investments, LLC, for an Order substituting Laura M. Moyer of the

Maring Law Firm, P.A., as attorney of record for Plaintiff Trinity Investments, LLC.

WHEREFORE, IT IS HEREBY ORDERED, ADJUDGED,-AND DECREED that Laura

M. Moyer of the Maring Law Firm, P.A., be substituted for the Mitchum Law Firm, P.A. as the

attorney of record for PlaintiffTrinity Investments, LLC.

IT IS SO ORDERED.

i

S.i-

I 11 M

£

1 he Honorable Beajamm-ll. Culbcrt3on .
Fifteenth Judicial Circuit \Lms~? iSfffrffofa^
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^ATE OF SOUTH CAROLINA
:OUNTY OF GEORGETOWN

I * ECOURT OF COMMON PLEAS

JUDGMENT IN A CIVIL CASE

CASE NO. ^°3CP-_22- 4,<g/

LisxS^/Z '-tt^f^-f-,^ ^/^g
^ ^

<LAMTFF(S)~ — DEFENDANTS)
1HECK ONE-

[J JURY VERDICT. This action came before the court for
have been tried and a verdict rendered:

o-

a trial hv inrv Thp. iocnoo

[] DECISION BY THE COURT. This action came to trial Whearing before the court
iheissues have been tried or heard and adecision rendered: 'C

[] vf^^t*^ ^SCKREMQm-.[ ]Rule 12(h), SCRCP; []Rul 4l(al
^SCRCP (Vol. Nonsuit); []Rule 43(k), SCRCP (Settled); []Other

ACTION STRICKEN (CHECKREASON): H*ule 40(j), SCRCP; []Bankruptcy-
LJBinding arbitration, subject to right to restore to confirm, vacate ormodify

arbitration award; [] Other . • " -

i-,ORDERED AND ADJUDGED: [] Se, attached order; []Statement ofJudgment by the Court:

atedat^y^,-,, _,. South Carolina,, this _/i_day of__cJL^. _ „20.

^^T^ ^, /1^'^jL.
£=u

:NEY(S) FOR THE PLA17STITFF(S)

CRCPAPP-24

PRE$JDINj6
,, •• _ V

is judgment was enteredonthe_i&_ day of_S^€^ intfs^, •, a *•tL *^£o*s ^_udyui_^A^ . 2U_co , and acopy mailed first class this
ay of 7(U^L^ ,20^_to attorneys of record or to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE DEFENDANT(S)

^£K OF COURT ? '
SCRCPFORM 4 (Revised5/00)

m
hi

•I

KC:I



PTATE OF SOUTH CAROLINA
: )UNTYOF GEORGETOWN

N •• • E COURT OF.COMMON PLEAS

ATNTIFF(S)

HECK ONE:

JUDGMENT IN ACIVIL CASE.

CASE NO;:3fl^_CP-22- -U€ 4 •

SK

n^<7<L. i^Jl. ~P.

DEFENDANT(S)

awivjL rjcru^i^i. ims action came berore the court for a trial by jury.-The issues
have been tried and a verdict rendered. o"' "^

L J

[] DECISION BY THE COURT This action came to trial or hearing befe'the kurt
Theissues have been tried or heard and a decision rendered. .'• • !j1 r

[] . ACTION DISMISSED (CHECK REASON): []Rule 12(b), SCRCP; [.] Rule 41(a)
SCRCP (Vol. Nonsuit); [ ]Rule 43(k), SCRCP (Settled); [] Other '

[] ACTION STRICKEN {CHECK REASON): [• ]Rule 40(j), SCRCP;.[ ]Bankruptcy;
[]Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; [] Other

IS^ORDERED AND ADJUDGED: []See attached order; []Statement ofJudgment by theCourt:

ed aeS^eoAjy.^g :, South Carolina, this /2—-rlay of ^ 20 °.S>

Judgment was^ntered on the_L^davof W^^f ^oc\ 0s* ^
^Hpv of ~^J£_, 20_^o attorneys of record or to parties (when appearing pro se) as follows:?day of.

and a copy mailed first class this

0? L^TOfc j2^lM-tJt-rrz.

EY(S) FOR THE PLATNTTFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)^

4-P-
Appx

a ^o*

SCRCP FORM 4 (Revised 5/00)

'
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*BS:;;saua;i'sa'^^

STATE OK SOUTH CAROLINA
COUNTY OF GEORGETOWN

NTHE COURT OF COMMON PLEAS

JUDGMENT IN A CIVIL CASE

CASE NO. gfe*25 CP -22- _>_?/

UuyyCt^j ^U/^Ji^rUtC^ ^OrKJ^^ ^JA&*)j^J+&, _W,

PLAINTIFF(S)
DEFENDANT(S)

CHECK ONF

[] .JURY VFumrT ti,;„ „„: ,; - ..-.••
. ^a^^^ue oerore me court tor a trial by jury The issues

have been triedand a verdict rendered. reissues

[] DECISION BY THE COURT This action came to trial or hearing beforV the colt
The issues have been, tried or heard and adecision rendered. g?C Z_

CI S^R^ []Ruk 12^> SGRCP^ N%le 41(a),SCRCP (Vol. Nonsuit); []Rule 43(k), SCRCP (Settled); [JOther C?f A
c::-

[I ^ [] Rule40G), SCRCP; [jSkruj&y;[•] Bmchng arbitration, subject to right to restore to confirm:, vacate or modify -
arbitration award; [ ] Other

IT IS ORDERED AND ADJUDGED: tl See attached order; f]Statement pf Judgment by the Court:
n A-^jy-\xj} KnLosr iu^^ ju^^f,

Dated ati^^^W „South Carolina, this

T"»~_T- -Tin _•_-__• _ t- _^>. —-_. _____

r___oiJJJU\ _, J UDGK

.20^

This judgment was entered on the 9 day of f-^Jb ?n/7 _> _a •,_._,•/_) , p- /L "*— y ——' ^~^ >ZO^rT^ and acopy mailed first class this
ay o _ ^J ,20 to attorneys of record or to parties (when appearing pro se) as follows:

HJi4Crt,At. X. V»f£A2Uif

TORNEY(S) FOR THE PLAINTIFF(S)

SCRCP APP-24

ATTORNEY(S) FOR THE DEFENDANT(S)

APPCLERK OF COURT7 ^ <~\J 11 .



STATE. OF SOUTH'.CAROLINA PROBATE COURT
DUNTY OF HORRY'

IN THE MATTER" OF WALTER F GREEN . '

CASE NUMBER .2004ES2600699

FIDUCIARY LETTERS

PERSONAL REPRESENTATIVE

On the 24th day Of MAY , 2004, JULIE PARKER GREEN

was appointed and qualified as Fiduciary of the above matter by this Court,
with all the authority granted to a fiduciary by law.

NOW, THEREFORE, LETTERS are issued as evidence of such appointment,
qualification, .and authority of the above fiduciary(ies) to do and to perform
all acts which may be authorized by law.

RESTRICTIONS:

'r'orm #lcOpe{1/91)

Executed this 24th day of MAY , 2004.

^JjuXsluL Mce^H^6
Deirdre W. Edmonds

Probate Court Judge

14 12
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STATE" OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

Carolina First Bank,

Plaintiff,.

vs.

Pioneer Properties,. .Inc: ,
et al.,

Defendants

IN THE COURT OF COMMON PLEAS

CASE :N0.- .2001-CP-22-080

ORDER OF DISMISSAL WITHOST

PREJUDICE

or

o">

*-n

:THIS MATTER is. before the Court, upon motion' of the ^tint/Iffj;

for a voluntary nonsuit. The Plaintiff desires to discontinue this

action and no counterclaim or cross-cikim has been pled. NOW,

THEREFORE,, it is .

ORDERED' that this action -be and. the same is hereby, dismissed

without prejudice and-the Clerk- of .Court; is directed to cancel the

Lis Pendens filed herein.-

DONE, AND ORDERED at Georgetown, South .Carolina; this- (p^
day of May, 2002."

I SO MOVE:

Charles T. Smith
Grimes & Smith

1112 Highmarket Street.
Georgetown, SC 29440
Attorney for the Plaintiff
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Master in Equity for
Georgetown County
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NOTICE OF INTENT TO APPEAL IN ACIVIL CASE

THE STATE OF SOUTH CAROLINA
In the Court ofAppeals

APPPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

Case No: 2008-CP-22-0834

Pioneer Properties, Inc. and Marina Ventures, Mc.
•Appellants,

v.

Trinity Investments, LLC
..Respondent.

NOTICE OFAPPEAL

• -• _«___ CT3
C__3
<J_>

c_-.
cz

<_n

June 26, 2009

Other Counsel ofRecord:

Laura M. Moyer, Esquire
Post Office Box 478
Georgetown, SC29442
Attorney for Respondent
(843) 545-9544-

606 Front Street
Georgetown, South Carolina 29$(P

Attorney for Appellants
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MARIBEL VJAMES. MARING LAW FIRM, P.A.
P.O. BOX 478

GEORGETOWN SC 29442-0478

AFFIDAVIT OF PUBLICATION

State ofSouth Carolina

County ofCharleston

Personally appeared before me the undersigned advertising
Jerk of the above indicated newspaper published in the city.
of Charleston, county and state, aforesaid, who, beingduly
w says that the advertisement of

; • (copy attached)

ippeared in the issues of said newspaper on the following
Jay(s):

05/10/09 Sun PC
J5/10/09 Sun CNW

'.t a cost of $120.81
_ccount# 2056S4
jraerir 96883

P.O. Number:

'ubscribed and sworn to before

__ie this l(Q<T^~' day
f p\^ .

a.d. <^nr)9

OiARY PUBLIC
Iy commission exj.

SLS

WJpmini^

M-.Q8M.
O.

<_=3.

>J3

K 5=?._._

en

->'. ~o '

_ ro

atAROt_NA,COUNTY.'OF V
SGEORGETOWNilN TOE-•-'

fRIIEAS^IFTEENTH'.^-V-
v'JUDICIACOCIRCUITCASE.:

a^J5yreHEARING75*Tr

wmi0ms:&;:

iw?T5_^fr2«!!grm;atr_KSs?

:^fto?..9n^(843)-.545^54y&*
;;A»grneyfor;p|_rrit|ffj'Sv*:-_

"• ••> "fta-ESSsi_2'_iKafeS-»Si?S-_
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IN THE COURT OF COMMON PLEAS

COUNTY OF GEORGETOWN

Trinity Investments, LLC
M Plaintiff

CASENO.

2008-CP-22-00834

MOTION AND ORDER INFORMATION

FORM AND COVER SHEET

Marina Ventures, Inc. And Pioneer Properties, Inc
[~~l Defendant.

Plaintiffs Attorney:
Laura M. Moyer, Bar No. 75107
Address:

Post Office Box 478

Georgetown, SC 29442
phone: (843) 545-9544 fax: (843) 545-9735
e-mail: lm@robertmaringIaw.com other:

)

Defendant's Attorney:
,Ba rNo.

Address:

phone:
e-mail:

fax:

other:

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and ffl)
'• FORM MOTION, NO HEARING REQUESTED (complete SECTIONS H and DT)
QPROPOSED ORDER/CONSENT ORDER (complete SECTIONS H andHI)

SECTION I: Hearing Information
Nature of Motion: Motion for Discharge ofReceiver
Estimated Time Needed:30 minutes Court Reporter Needed: |g3 YES 7-Q NO

SECTION H: Motion/Order Type
£3 Written motion attached
I I Form Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposedorder.

SECTION HI: Motion Fee

PAID-AMOUNT: $25.00

• EXEMPT: • Ruleto Show Cause in Childor Spousal Support
(check reason) G] Domestic Abuse or Abuse andNeglect

•O Indigent Status • State Agency v. Indigent Party
Q Sexually Violent Predator Act Q Post-Conviction Relief
0 Motion for Stay in Bankruptcy
• Motion forPublication • Motion forExecution (Rule69,SCRCP)'
1 IProposed ordersubmitted at request of the court; or,

reduced to writing from motion made in open court per judge's instructions
Name ofCourt Reporter:

D Other:
JUDGE'S SECTION

I | Motion Fee to be paid upon filing of theattached
order.

• Other:
JUDGE

CODE:

ERK'S VERIFICATION

Date:

o-<
-rr

t
en-

r_?

•x-r
on

-c

en
O

Date Filed:

Collected by:
&S~/s-JoT

AlOTION FEE COLLECTED: 2-^-
CONTESTED - AMOUNT DUE:

SCCA/233 (11-03) 18

Appx
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

Trinity Investments, LLC,

Plaintiff,

vs.

Marina Ventures, Inc. and
Pioneer Properties, Inc.,

Defendants.

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CASENO.: 2008-CP-22-00834

MOTION FOR

DISCHARGE OF RECEIVER

TO: THE DEFEDANTS. MARINA VENTURES, INC. AND
PIONEER PROPERTIES, INC.

PLEASE TAKE-NOTICE that Plaintiff, through its undersigned attorney, wimmove

before the Presiding Judge on the tenth. (10th) day. after service hereof, or as sobn^thereafter as

counsel may. be heard, for an Order discharging the Receiver for Marina Ventures, file, and

Pioneer Properties, Inc.

This motion is made on grounds of the report of the Receiver, Johnnie J. Young, that he

has transferred the assets of said Defendants to its largest creditor Trinity Investments, LLC.

e__> o
C=3 *"^»

U-r—

WO C~>
n

•l" ""»'*-. 1 .»-

PO _S* -<

fe-X> i

o-< CJl zr

• so-

o y..!

c •
aim- =£',
c^.; • **o

•"H-'r.-
CJ13

" .; • o.

MARING LAW FIRM, P.A.

Georgetown, SC
May 5, 2009

V

19
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Laura M. Moyer
Attorney for the Plaintiff
1130 Highmarket Street
Post Office Box 478

Georgetown, SC 29442
Telephone: (843) 545-9544
Facsimile: (843)545-9735

T
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STAFF: OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF eSEElSSN- ) ,'CASE NO.: Q8-CP-22-834
)

TRINITY INVESTMENTS, LLC )

) :
Plaintiff, : )

)
v's- ) MOTION FOR RECONSIDERATION

)
PIONEER PROPERTIES, INC. )
And MARINA VENTURES, INC., )

\

Defendants. )
__)

TO THE PLAINTIFF AND PLAINTIFF'S COUNSEL:

YOU WILL PLEASE TAKE- NOTICE that theDefendant hereby moves before

this Court for an Order setting aside, or in the alternative to amending, the Order

Appointing a Receiver filed November 18, 2008 in this case, on the grounds that the

Detendant corporations are soley owned by Julie Parker Green, the Movant herein, and

have filed an Answer, and Counterclaim in this matter against the Plaintiff on August 6;

2008, but have never been served with the action or the said Order. Despite submitting an

affidavit to the Court to the contrary. ThePlaintiffand Plaintiffscounsel knew where to

serve the Defendants, spoke to the Movant, and then proceeded to purportedly'serve the

action'by publication!

The Movant wil1show the Court that the Movant is the sole owner of the

Defendants, which are the owners ofthe property described in the Complaint, by virtue of

the Will ofWalter F. Green filed in his estate in Horry County, South Carolina. The

Movant would show unto the Court that collection under the Notes and Mortgages

described in the Complaint is barred by the applicable statutes of limitations. The

20

Appx 18



obligations under the said Notes and Mortgages were accelerated in 2001 and were fully

due and payable at that time, by Order of this Court in case number OT-CP-22-080. More

than six (6) years has passed since then. The aforesaid Walter F. Green died in 2004, and

the Plaintiffs claims, if any, were not asserted properly.in his estate. The Plaintiff filed a

previous foreclosure in this Court in 2005 which was dismissed under SCRCP Rule (40)j,

and more than three (3) years has passed since then.

TV>*a \J(~*t>or»t -ic +ViOT-_-+V.r_. infnrmo/1 r»r^ V-__K_», ,_,r. +U„« fU« D1.,--,+-£T*-• *-..- _._J
j ..w hi. . _uiv i_ LU-H.IUI- iiii^iiij-- c-iivi w_ui.v^_ llicil LllO X l-UlllllJ. i HVJlCSt CL11U

mortgages are null and void, and that this Court should rescind the Order appointing the

Plaintiffs principal receiver.

Respectfully submitted:

Georgetown. Souih Carolina
March 20. 2009

Julie}Parker Green, Sole Owner of
/ The Defendants

21
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STATE OF SOUTH CAROLINA)
}AFFIDAVIT OF PUBLICATION

COUNTY OF GEORGETOWN)

Personally appeared before me M. P. Swenson who, being duly sworn, says that she is
the Publisher of Coastal Observer, aweekly newspaper of general circulation in the
County of Georgetown, State of South Carolina; and that the attached legal notice
appeared in its issue(s) of. tl:^l31h-i __ — — —'

ORDER FOR PUBLICATION
of a and Appointment of a Re
ceive? State of So~utn ,Caro-j
lina^:"County of'"Georgetown
inrthe'.Court- ofCommon Pleas

' Fifteenth 'fkitiicia^ Circuit Case
No.:'"2008-CP-22-00834Trinity
Investments^ LLC, plaintiff, ,ys

-Manna .Ventures! Inc. and.Pio-
neer,Properties^ Defendanl'This

-matte'r,^.before me pursuant to
'a Motion to/ermitPublication of
Appoiritm'ert of a Receiver filed
by Plaintiff in the legal notices
sectioh_btthe Coastal Observer
It appears that it is necessary
and proper that Public Notice
ot Appointment of a Receiver
for the Defendants be given by
publication once in the Coastal
Observer ot the appointment of
Johnnie L Young^as Receiver
for the Defendants Jt further^
appears and I'so find that the"
Coastal Observer is a newspa

per of general circu'ation within
Georgetown County and is:a
proper newspaper for publica
tion of same and giving public
notice ot the appointment. Jt is,
therefore ORDER,' that the at
tached Notice ofAppointment of
a Receiver be published once in •
the Coastal Observer,"<a news
paper of general circulation in
Georgetown County, and IT IS
SO ORDERED Allison Renee
Lee, Presiding Judge Court of
Common Pleas'September 24,
2008

rT>Y^1^W==^
Witness

• •' - / KrU"SWORN to before me this > °

day of__cJkMJyih±^

anf Public in and for S.C

(L.S.)

o...

rni

BETTY T. BURDETTE ^
Notary Public '~~'\..;

State of South Carolina o^
Commission Expires Sept. 2.9, 201&= =-,
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• w _• _. _ •>_^.-__.-_V_'JLJ_._ ^_"_"

Trinity Investments, LLC
[X] Plaintiff

Marina Ventures, Inc. And Pioneer Properties
• Defendant.

Plaintiffs Attorney:
Laura'M. Moyer, Bar No. 75107
Address:

Post Office Box 478

Georgetown, SC 29442
phone: (843) 545-9544fax: (843) 545-9735

lrn@robertmaringIaw.cpm other:

)

ti*\

CASE NO 0 -
, 2008-CP-22-8g4>

"•- '••• rnr;.

MOTION AND ORDER Ir^GRMATTON|~
FORM.AND COVER^HEET^ -n

81 .^ 3

r-o

oo

Alp-;

Defendant's Attorney:
, Ba •'._•'No. •.

Address:

phone:
e-mail:

fax:

other:

m
CD

_ SI
' _-t- ..-n

-*A-

• MOTION HEARING REQUESTED: (attach written motion arid complete SECTIONS I and HI)
[X] FORM MOTION, NOHEARING REQUESTED (complete SECTIONS II and HI)
QPROPOSED ORDER/CONSENT ORDER (complete SECTIONS H and HI)

SECTION I: Hearing Information
Nature of Motion: Order for Publication ,":';.:
Estimated TimeNeeded: ..-,;' CourtReporter Needed: Q YES / • NO

SECTION H: Motion/Order Type
• Written motion attached
[x] FormMotion/Order :

I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature ofAttorney for ^Plamtifj/^TlDefendant
November 18. 2008

Date submitted

SECTIONHI: Motion Fee

• PAID-AMOUNT: . • . ':;'_.
[X] EXEMPT: • Rule to Show Cause.in Child or'Spousal Support .
(check reason) •Domestic Abuse or Abuse andNeglect

•' FTIndigent Status : j~| State Agency v. Indigent Party.
•. Sexually Violent Predator Act . P~| Post-Conviction Relief
•1""~1 Motion for Stay in Bankruptcy
• Motion for Publication Q; Motion forExecution (Rule 69, SCRCP)
I IProposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge's instructions
Name 6f.Court Reporter: ;

IVl Ottipr-. DrHpr fnr PnhliraHnn'•:"

• Motion Feeto bepaid upon filingof the attached
order.

• Other:
JUDGE

CODE:

CLERK'S VERIFICATION

Collected by:

• MOTION FEECOLLECTED:
• CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)

23
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223 f-i-rag'tayrTrJ-rrr.yjs-s.m i-^v^-rr^.-^^^ir.-.-TTj^Tri err
==3 L---^:-:-:

Date:

Date Filed:
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Er'jrtV 1—yS. •— "*

STATE OF SOU IH CAROLINA^

COUNTY OF GEORGETOWN

Trinity Investments, LLC
13 Plaintiff

v.

IN THE COURT"Ol" COMMON PLEAS
TX

%r

Marina Ventures, Inc. And Pioneer Properties
I | Defendant.

CASE NO

2008-CP-22-00834

o.

MOTION AND ORDER: _
FORM AND COVEFSSBEE^

-^•-P' .—

o-v co
-TV •

0-£

O'

ON
--1

s_n

Plaintiff s Attorney:
Laura M. Moyer, Bar No. 75107
Address:

Post Office Box 478 . \
Georgetown, SC 29442
phone; (843)545-9544 fax: (843)545-9735
e-mail: Im@robertmaringlaw.com other:.

Defendant's Attorney:
, Ba r.No.

Address:
^ en

phone:
e-mail:

fax:

other:

• MOTION HEARING REQUESTED (attachwritten motion and complete SECTIONS I and DX)
MFORM MOTION, NO HEARING REQUESTED (complete SECTIONS Hand DT)
'|~| PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Hand HI)

SECTION I: Hearing Information
Nature of Motion: Appointment ofReceiver
Estimated TimeNeeded: . Court.Reporter Needed: • YES'• I • NO •

SECTION II: Motion/Order Type ;
• Written motion attached.
13 Form Motion/Order .:: .

I hereby move for relief oraction by the court as set forth intheattached proposed order.

C^(}Hk('^^^ ••'....• November 18.2008
Signature cT.Attomey for ^Plaint(ff,/•Defendant Date submitted

SECTION IE: Motion Fee

• PAID-AMOUNT: 25.00 :'/'-
• EXEMPT: • Riile:toShow.Causejh Child or Spousal Support
(check reason) • Domestic Abuse orAbuse and Neglect

• indigent Status -•State Agency V. Indigent Party
• Sexually Violent Predator Act • Post-Conviction Relief
• Motion for Stay inBankruptcy
• Motionfor Publication. • Motion for Execution (Rule 69,.SCRCP)
• Proposed ordersubmitted at request of the court; or, '

reduced to writing from motion made in open court per judge's instructions
Name of Court Reporter:

• Other:-. '" '•' '""'" "
JUDGE'S SECTION

I | Motion Fee to be'paid-upon filing of the attached
order.

• Other:
JUDGE

CODE:

CLERK'S VERIFICATION

:M°dMOTION FEE COLLECTED

1 CONTESTED - AMOUNT DUE:

SCCA/233 (11-03) 24

Appx

Date:

Date Filed: /[j/g'/O^T
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STATE OF SOUTH CAROLINA )

"•'.'."•'•• )•
COUNTY OF GEORGETOWN )

Trinity Investments, LLC,

Plaintiff, :

vs.

Marina Ventures, Inc. and
Pioneer Properties,

Defendant.

)
)
)
)
>

INTHE5cOU^T::OF#6&i^ON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASENO.: 2008-CP-22-00834

r-o n-'

C3 -rj
O --. <_»

Si' ~*~ '?-"Ti

Op'-. CT 0m
ORDER FOR PUBLICATION^A § |°
AND APPOINTMENT OF ARgf|rV£R ^

This matter is: before rrie pursuant to aMotion to Permit Publication of Appointment of a

Receiver filed the by Plaintiffin the jegal notices section of the Coastal Observer. It appears that

it is necessary and proper that Public Notiee;ofAppomtment ofaReceiver for the Defendants be

given by publication once in the Coastal Observer;ofme appoinlment of Jormnie J.Young as

Receiver for me Defendants. Itfurther appears and I so find that the Coastal Observer is a

newspaper of general circulation within Georgetown County and is aproper newspaper for

publication of same and giving publianotice ofthe appointment. It is, therefore

ORDERED, that the attached Notice of Appointment of aReceiver be published once in

the Coastal Observer, anewspaper ofgeneral circulation in Georgetown County, and

IT IS SO ORDERED.

«"-//
September o?r 2008

25

Appx

Berrjmrrrrrfl. Culbertson, Presiding Judge
Court of Common Pleas
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STATE OF SOUTH CAROLINA )

COUNTY OF GEORGE] OWN

Trinity Investments, LLC,

Plaintiff,

•vs.

Marina Ventures, Inc. and
PioneerProperties,

Defendants.

)
)

)
)
)
)

)•
)
)
)
J

)
J

lVrr^?u}T^9oihn\ p. , ^s
CASENO 2008-CP-22-OOS 4

NOTICE OF APPOINTMENT OF
A RECEIVER

en

£~ r- ^ fn

o- CO

O-rr. —

on

pOrr

en

•> NOTICE is hereby given thatpursuant to the Order of The Honorable Diane S.

Goodstein, Presidmg Judge of the Court of Common Pleas, Johnnie J. Young has been appointed
as receiver for Marina Ventures, Inc. and PioneerProperties.

November 1^,2008
MARING LAW FIRM, PA.

UAr
Laura M.Moyer
Attorney for the Plaintiff
1130 Highmarket Street
Post Office Box 478
Georgetown, SC 29442
(843)545.9544

26
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STATE OF SOUTHi

COUNTY OF GEORGETOWN

Trinity Investments, LLC,

Plaintiff,

vs.

Marina Ventur

PioneerProperties,

• .

J

)
1 )

Inc. and - )
'<> "• >

. )
Defendant.

j

• )

CASENO.: ,2O()8-CP-22-OO04"" y

r->:
CO

CD

n

O

m

CONSENT TO SERVE AS RECEIVBR:" Z §1!
o.-<
—n'

CO

en o

I, Johnnie J. Young, of Georgetovyn, South Carolina hereby consent to serve asthe

receiver for Marina Ventures, Inc.-'Mfia^ioperti^^^' :7•'../'

Georgetown, SC
October /7,2008

27
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??=tt^7ig?gsegya^^

^rVESTMENT^l;

Plaintiff, )

• )
)

)
PIONEER PROPERTIES, INC. . )
And MARINA VENTURES, INC., )

Defendants. .'.-•)
: )

ANSWER AND COUNTERCLAIM

Plaintiffs Complaint, states as follows:

FOR A FIRST DEFENSE

yo _i- en
>** >'" t

-TV

• • SB ^ -
The sole owner ofthe Defendants, Jiilie Parker Green, answering tS^rn o ^

o

ONE: All ofthe allegations ofthe Plaintiffs Complaint are hereby denied unless

hereinafterspecifically admitted': ' \ . :'.

TWO: The Julie Parker Green ("Greenn). is the sole,owner ofthe Defendants,

which are the owners ofthe.property described hi the Complaint, by virtue ofthe Will of

Walter F. Green filed inhis estate inHorry County, South Carolina.

THREE: The Plaintiffs Complaintfails to state^acauseofaction^and should,be

dismissed.

FOUR: Tbe Plaintiffs request to be appointed receiver should be denied.

FIVE: The allegations ofthe above paragraphs are incorporated herein and made

part hereof as if set forth verbatim.

%£%&

•a mm

r?%x gfc**&
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»g?S^^gSS53ggg*83S3gSS^

are not parties;.toraIs action:^d wKaare^

the only person with an interest inredeeming me property bac^

Defendants, which she owns, and has until later this year to do so.

SEVEN: The Defendantsaretherefore informed and believe that the relief

requested by the Plaintiff should be denied.

FOR A THIRD DEFENSE

AND BY WAY OF COUNETERCLAIM

EIGHT: The allegations of the above paragraphs are incorporated herein and made

part hereof as if set form verbatim. .

NINE: The Defendants would show unto; the Court that collection under the Notes

andMortgagesdescribed in the Complaint is barred by the applicab.le\statutes_of,
' .' "(.'•'•'... ""•' V• '•.'." '.:' '"- '""""- '•'•.'
limitations^

TEN: The obligations under the said Notes and Mortgages werd.accelerated in ',

2001 <ind werefully due andpayable at that time; by Order of this Court in case number

Ol-CP-22-080. More than six (6) years has passed since then.

ELEVEN: The aforesaid. Walter F. Green died in 2004 and the Plaintiffs claims, if

any, were ^fasserted properly in his estate. The;Plaintiff filed a previous foreclosure in

this Court in 2005 which was dismissed under Rule (40)j, and more than one year, and

more than three (3) years has passed smce then, '

TWELVE: The Defendants are informed and- believe that the Plaintiffs notes and

mortgages are null and void, and that this Court should so declare and Order their

removal from the public records

ffiLr- -i".J'lv- r.^-.U-TVr

hhh wmmi. run r~in ^
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!SP&

proper.

Georgetown, South Carolina
August 1,2008

V- -*• ^*1 1

m.fte Cou^cW, md for s,ch other ^ ^^^ ^ ^ ^

Respectfully submittedf

m^U^^^M6~^
ParkerGreen, Sole Owner of

The Defendants

30
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^=3X* *• ^

i

Manna Ventures |nc and
P'oneer Properties. |nc

Defendants
CD $.=

Z2 o~

says: ^~~--~-^-ci*
1- She/s aprincipal in the P(aintjff; "

2- ThePla»ownsand holds title to anot. •„

^ i-.,^*«««l^.^»nto'afpn^.d^^antshas^^^ -tor, officer a„d^^
- - - uJor several years and thp rP~i„

;:De----33etstatede-eriora^~[t-^«w...y..,.
***; ' §B9er0ffiJrther^*ra«iOT8nd:(urtter

-r3a:.Tfie"fe^^

-efiefendanfe;.:^; tandPr0PerP^to--^e.ece^^a^,'
...' teeinthe Depone.Sayeth Not

§ giffii£aya8ffii§!3 S^gSn^SsasKS b™*
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'J STATE OF SOUTH CAROL INA

COUNTY OF GEORGETOWN

Trinity Investments LLC
Plaintiff

vs.

Marina Ventures, Inci and
Pioneer Properties, Inc.,

Defendants.

)
)

)

''Si i. *• « ^ „_•'

in n it court of common pleas ^
,^> ,

CASE NO

2 9 § 801' «) -^ ^^ *
)
)
)

) COMPLAINT FOR
) APPOINTMENT OF RECEIVER |N
) INSOLVENCY

_)

1 -<
mr; £=

—•^ ro
O _:' O
t'

zx.on:

The Plaintiff would allege as follows: :»fn

1. The Plaintiff is a limited liability corporation organized and existing pursuant to the
laws of the State of South Carolina and does business in Georgetown County, S.C.

2. The Defendants are corporations organized and existing pursuant to the laws; of the
State of South Carolina.

3. The Defendants, are insolvent corporations and havebeen discharged from all

unsecured indebtedness pursuantfo the previous orders; of the United States Bankruptcy Court
and that all/mortgages remain as liens and encumbrances to the assets encumbered thereby.

4. It appears that the registered agent for the service of process is deceased and no
appointment has been made for asuccess registered agent. /

5. The assets remaining consist of two (2) parcels of improved real estate which are ''
deteriorating rapidly, :

6. The Plaintiff alleges thatjohnnie J. Young is an individual fully capable of disposing
of saidassets to satisfy the mortgage indebtedness:.

7. The Plaintiff is informed and believes that Johnnie J. Young should be appointed as
receiver for the assets and should be empoweredjo^li same at public or private saigas the "
receivej^eems necessary, and expedient..

8. The Plaintiff is informed: and believes the receiver should make areturn to this Court
advising, it of the final'disposition of the action.

a;4 .

32
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" * * lir-
a nev

ntmentof the receiver In the Coastal b^^g
with.n Georgetown, County SC "^ """ "' UJ generalqrcffiat^T©^W^

Wherefore, "the Plaintiff prays as follows: . '•• '^-'':-,»
A. ThaMhe Defendants be adjudicated as insolvent; \ "
B, That some suitable person be appointed as Re^o ' :

Ce,Verf0rtherea'PWrty at are theonly remajmng assets of the Defendants; '. .

C That Johnnie J. Youngis asuitable and proper person to ' ''... • • . -v. °Per person to serve as Receiver with full
power and authorifw^ _„-.:,. wunruii

"''^r;t,r^^;^^ts_atpu^prDj:Lvate sale and n •* ..... •*;' •. . . ;~-'--r-I-^u*^.-s3!S^QdJayidate all other

or mslruments as may be necessary to carrv o„hh„(heR •_.• ^,°Carr>'ou,»e Power and authority granted to
the Receiver

d-or,ess than ,he;a;m;pum;dUeio *e « mortgage ho,aer

•nfay^k^ 2008

Kenneth LMitchum, Esq
Mitchum Law Firm PA :

. RQ Box 436

Georgetown; SC 29442
•'(843) .Wi-iA-iA .
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" ' wr ^.tURGETOWN

Trinity Investments LLC
Plaintiff

vs

Manna Ventures, Inc. and
Pioneer Properties, Jncr;

Defendants.

-*- f r-F1^ P*W ^r-^iy T^'TgWft*^T^T'

,rj'"r (,URf"F common r...
case no ...g^^Ki^ -~

2008Cpgg .'818 4 Pt
SUMMONS

o-:

^'-c. -o• ' o:

CO

O

TQ THE DE^EN°ANTS ABQVE^MED: I •>

action, a.copy ofwhichis herewith
Compliant upon the subscriber

answer the Complaint mthis

service.;h;erepfin.Which:to

saia

within thirty (30) daysafterthesV--^
exclusive of the date of^ -V •-^"^^^^s^Compraint,

^-by*fau„maybere„^a •- " *^^^-t^**'•. / ;X ^*^
.-2^2008 7

Kenneth LMitchum
Attomeyfor the Plaintiff
PO Box 436
Georgetown, SC 29442
(843^527^3434
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MARINA VENTURES' INC. AND
PIONEER PROPERTIES INC.

2 008€p2 2 • 83 4
Defendant^) Y

(Please Print)
Submitted By:
Address: PO

Kenneth L. Mitchum SC Bar#:

Telephone #:
Fax#:

Other:

E-mail:

4013

843-S27-3434.
Box 436

Georgetown SC 29442
843-546-0577

iJUCKETJJVG INFORMATION;, (CheckM'thai-apply)
' iiiDVTDiAi-' *#Action isfoment/Settlement do notcomplete
JURY TRIAL demanded in.complaint. . .:• JK NON-JURY TRIALdemanded in complaint
This case ,s subject to ARBITRATION pursuOto the Court Annexed! Alternative Dispute Resolution Rules

HI' I5 SUbj6Ctf *? ^^lON PUrSUant t0 the ^urt Annexed Alternative Dispute Resoludo Rule 1

•
D
a

This case isexempt from ADR. (Proofof ADR/Exemptiori Attached)
NATURE OF ACTION- (Check One Rnr RP.lnW)

Contracts

•' Constructions (100) '
D Debt Collection (J10)
• Employment <120)
• General (130) -
D Breach ofContract (140).
D ' Other(199)

Torts - Professional Malpractice
• Dental Malpractice (200)

Legal Malpractice (210)
.Medical Malpractice (220)
Notice/ File Med Mai (230)
Other (299)

Torts-Personal Injury .
D. •Assaiilt/Slander/Libei (300)
D Conversion (310)
Q Motor Vehicle Accident (320)
D ^Premises Liability (330)
• ProductsLiability(340) .
D Personal Injury (350).
d. Wrongful Death (360)
d Other" (399).

.•••
d
d
d

d
d

D-
D

Inmate Petitions

PCR (500)

Mandamus (520)
Habeas Corpus (530)
Other (599)

D
d
d

: D
d

' d

Judgments/Settlements

' Death Settlement (700) .
Foreign Judgment (710)

. 'Magistrate's Judgment (720)
MinorSettlement (730)
TranscriptJudgment (740)
Lis Pendens (750)
Other(799) '.

J—1

LJ

I—i

d
d

Specia
Environmental (600)
AutomobileArb. (6i0)
Medical (620)
Other(699)

I/Complex/Other

d Pharmaceuticals (630)
LJ . UnfairTradePractices (640)
d Out-6fState Depositions (650)

•d ' •Sexual Predator (510)

Administrative Law/Relief '

.• Reinstate Dn'verYLicense (800)
. ;Q Judicial Review (810)
D- Relief(820) ';'•.
• Permanent Injunction (830)
• Forfeiture-Petition (840)
•Q Forfeiture—Consent Order.(850)
• "Other (899)'.'

•.mi... a
^j -Z- ~3S\

Resfpropertyg
D Claim^Je'riyery (400)
• Condemnatigrt (41 ffp
D ForeclcgafCpaO)
D ' MecharOEsSen (430)
• Partitior^^ c*5
d Possession-(450) ~J.
D Building Code Violation
St .Other (499)

(S>

o
(460)

Appeals

d Arbitration (900) •
d Magi'strate^Civil (910)
d Magistrate-Criminal (920)
d Municipal (930)
d Probate Court (940) ..
d SCDOT (950)
d Worker's Com'p (960)
• ' Zoning Board (970)
d Administrative Law.Judge (980)
d Public Service Cornm;--;'" /nnn>

•LI Emnlnum^nt SeC'J

D Other(999)

./ Cnrryrr* rOOM

Submitting Party Signature:
Date: L -'2.* ~ a'i

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP; Rule !1, and the South Carolina
frivolous Civil Proceedings Sanctions Act, S.C! Code Ann. §15-36-10 et. seq.

SCCA 7234(04/08)
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STATE OF SOUTH CAROLINA )
)
)

i

I

Trinity Investments, LIJC of Georgetown,
Plaintiff,

Vs.

COUNTY OF GEORGETOWN
IN THE COURT OF COMMON PLEAS
CASENO.:

(Non-Jury) Mortgage Foreclosure

) '°kjm<<&

P^neer Properties, Inc., Marina Ventures, Inc. >
Walter F. Green, Michael C. Thompson, Patty A

LIS PENDENS
o •-.-

r-o
CD
ca

CO
m
-a

i

Burnette, HTHackney Co., South Carolina
-epart^entofRevenue and South Carolina
Employment Security Commission,

Defendants.

m

o

)
)

J

o-
-tv

o=;. 3
CI CO

3^ en

t-o rr.r

TO: The Defendants

NOTICE IS HEREBY GIVEN,ha. anacUon has been commenced or will be
commenced against the Defendants which is an action for foredosure ofamortgage or
mortgages given by Pioneer Properties. Ine. and Marina Ventures. Inc.to Carolina First

Bank who subsequently assigned same toflte Plaintiffherein. The real property
encumbered by said mortgages andthe subject ofmis action are described on Exhibit A
attached hereto and incorporated herein by reference and made apart and parcel hereof.

.,2003

Kenneth L. Mitchum
Attorney for the Plaintiff
PO Box 436
Georgetown, SC 29442
843-527-3434

36

Appx
34?



^^^w^^ctWwww.mji '.'snjrav

EXHIBITA

(Lis Pendens)

All that certain piece, parcel or lot of land situate,; lying ;and being in Tax District
Number 1, County of Georgetown, State of South Carolina, shown and designated as
Parcel A on a plat of a survey and division of Tract Number Three (3) of the Williams
Furniture Company Subdivision located in Tax District Number One (1), Georgetown
County, South Carolina, survey for Larry Howell by Samuel M. Harper, R.L.S., dated
May 1, 1991, duly recorded in the Office of the Register of Deeds for Georgetown
County in Plat Book 14 at Page 159. Said Tract A measuring and containing 0.60 acres
n*A U„«:«« ^„^J k»„n^: „ "P„17„-.,„. T„ fUo XU^t, r, Air~*~~~a sJ-P I C\/Z A?~> f00t ^m „ £/C £^~+
anu. untLixig anu uuuxivuiig ao luituvvo. xu uxv, tiuiui a vaiotcui^^ v>i lskj.-t±. i^*~l kjll a \jkj tuui

right-of-way designated "U.S. Highway 17-A"; to the East a distance of 100.2 feet by
lands now or formerly of David A. and Laura L. Howard; to the South a'distance of
183.38 feet by Parcel C as shown on said plat; to.the West a distance of 138 feet by
Parcel B as shown on said plat; all of which will more fully and at large appear by
reference to the aforementioned plat which is hereby made, prb tanto, a part and.parcel
hereof. .'.'-•

This being the same premises conveyed to Pioneer Properties, Inc. by Deed of
Walter F. Green, datedApril 30, 1998 and recorded May 1,1998 in the Office of the
Register of Deeds for Georgetown County in Deed Book 866 at Page 80.

PROPERTY ADDRESS: U.S. Highway 17A, Georgetown, South Carolina 29440
TMS#01-0426-17.0i:01 .-.'.

All that certain piece, parcel or tract of land,situate, lying and being in the County
of Georgetown,. State of South Carolina, containing: 1.0 Acres, more or less, being shown
and delineated on "Plat Of A Lot In The North Santee Section Surveyed For Walter F. .
Green", dated February .13, 1996, prepared by J. Luckey Sanders, R.L.S., and recorded in
the Office of the Register of Deeds for Georgetown County in Plat Book 15 at Page 787.

Being the same property conveyed to Marina Ventures, Inc., by Deed of Walter F.
Green, dated April 30, 1998 and recorded May 1, 1998, in Deed Book 866, Page 76. in the
Office of the Register of Deeds for Georgetown Countv.

PROPERTY ADDRESS: U.S. Highway 17, Georgetown, South Carolina
TMS# 01-0206-35.02.00 ;

37 ; is
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^TEOFSOUracAROLm ) -™ECO„RToFCOMM0NPLEAS
!OlWTY0F™™ ) SSMortgagePo^sure
inmty Investments, LLC of Georgetown

Plaintiff, )
)
)
)
)
)

^S__CP22 68/
Vs.

Pio^ ) SUMM°NS
b^£t^^ I
Denartm^t *tv " ~"-> ^uuia Carolinadepartment ofRevenue and South Carolina
Employment Security Commission;

Defendants.

•>
)
)

•)

c~5 -».

r-o

G3

C/O

n
-o

i

ro

CT5
m

o
ro

: "i

o -
—n •

O -•

c:__'

,:o

TO THE DEFENDANTS ABOVE NAMED:

said Complaint.

Dated at Georgetown, South Carolina, this^iy of

Kenneth L. Mitchum
Attorney for the Plaintiff
POBox436
Georgetown, SC 29442
(803)527-3434
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STATE OF.SOUTH CAROLINA ) TN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ^^uv™ ) (Non-Jury) Mortgage Foreclosure
Trinity Investments, LLC ofGeorgetown;

Plaintiff,

Vs.

Pioneer Properties, Inc., Marina Ventures, Ine -)
Walter F. Green, Michael C. Thompson Patty A
Burnette,. H T Har.W,, n„ o_,_ „ ^A- •>Burnette, HTHackn^^<™^Vat
n^ -4. •" ,. J wv^"'kJUUL" Carolina

DepartmentofRevenue and South Carolina
Employment Security Commission,

Defendants.

)
:')
)

:)

-glCP22>g/

COMPLAINT

CO..
r~ -••

r-o

CO
n

i

™eP,aintiff above-named, compiaining 0fthe Defendants above-named llge,3
, _ .. . . . _'• ThePlainffiisa limited .lability company organized and existing .

pursuant to the laws ofthe State ofSouth Carolina, ;
2, Upon informational beiief, me Defendant, Pioneer Properties, ,„c and

Manna Ventures, mc,are corporations organized,*, existing under the iaws of the State
ofSouth Carohna. The Defendant, Waiter F. Green, isa ci,i2en and resident the '
County ofGeorgetown, State ofSouth Caroi'ina. The Defendants, M,chae, C. Thompson
»d Patty A. Bumette, are citizens and residents oftheCounty of Hotry, State of South
Carolina. '

J- This is an action to fnrpr-ioco ,^,._:._. • .
_ oyouiuy interests on real property and

Personaipropertyioced.o^^,^^ This Court has turisdichon of the '
part.es and subject matter ofthis proceeding.

4. Heretofore on or about the 20»day ofJanuay, 2000, Pioneer Properties
I-, made, executed and deiivered to me Carolina First Bank its Note in „™„a
of which is attached hereto and incorporated herein

39
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wherein and whereby it promised to
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pay .0 the order ofCarohna Firs, Ban* the principai sum of Two Hundred Ninety-Five
Thousand and 00/,00 (S295.000.00, Do„ars, together whh mteresta, the rate ofNine and
One-Half(,5„0%) percent per amum; ^ prindpa| ^ mterest ^^ ^consecuti^

monthly instahments of Three Thousand One Hundred Seventeen and 48/, 00 (S3 ,,7 48)
Mlars on the 5* day ofeach month beginning March, 2000 and continuing unti, the
entire indebtedness is paid in ftI1. Carohna F,rs. Ban, thereafter assigned said Note ,o
»e Piamuffherein for go„d and valuab,e consideration. Said assignment ls evidenced by
that certain Assignment of Mortgage dated June 24,2003 which was recorded in the
Office ofthe Register ofDeeds for Georgetown County on July 9, 2003 inMortgage
Book 2087 at Page 132.

.5. Inorderto bettersecure the payment ofthe said Note and debt, the said
Pioneer Properties, Inc. did execute and dehver on the 20-day ofJanuary, 2000 unto
CarohnaFirs.Bar^.itssuccessorsandassigns.itsntortgageofrea.estate^ ;
agreement covering the following described property:

Number\^^S^'i^^^^^^rm^
Parcel Aon aplat ofasurvey aTdiv,?„n?ft• ?S f' Sh°™ and designated as
F™iture Company SubS^^^^^
County, South Carolina, Zly^ZnZ^TT"^^^ GeOTS«°™ '
May 1, 1991, duly recorded in me OfficTofftTp^ fT,^' "^R'LS" dated
County in Plat Book 14-at Page,59 Sa!dIT™, A* °fDeeds ^Georgetown
and butting and bounding as follows- To Z11™?™^ a"d contai™ng 0.60 acresrirrhK-f j • *5 «>iuuows. i o the North a distanr.p nf i o*./m r„~. ... .,- „
;16"1 ™-™*y designated "U.S. Highwav 17 A"- tn *,„ c-T" j ~ ""-"^ lccl un a oo-root
lands now or formerly ofDavid Aand^aurt l' H T *f**™6 °f l°°'2 feet *>V
183.38 feet by Parcel Cas showTn a T H°Ward; t0 the South adistance of
Parcel Bas shovTonL" S ^P^5** ^ adlStance of «* feet by
reference to the aforementioned a2 Z ^ ^ My md &t ^ ^^ by
apart and parcel hereof P ' **"* 1S inC0IT0^ herein by reference and made

WalterF^d^^ Inc. by Deed of
*~Deeds^^

40
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6 On the 20th day of January, 2000, the said Mortgage was recorded in the
... i

Office of the Register of Deeds for Georgetown County in Mortgage Book 1303 at Page
118. Carolina First Bank thereafter assigned the aforesaid Mortgage to the Plaintiff

herein named, for good and valuable consideration. Said assignment is evidenced by that
certain Assignment ofMortgage dated June 24, 2003 which was recorded in the Office of

the Register ofDeeds for Georgetown County in MortRaee Book 2087 at P^ iv

7. In order to better secure the payment of the same Note and debt, the

Defendant, Pioneer Properties, Inc.,. executed and delivered aSecurity Agreement dated

January 20, 2000, granting Carolina First Bank asecurity interest in all inventory held by

Pioneer Properties,. Inc. and all equipment held.by PioneerProperties, Inc. Carolina First

Bank thereafter assigned the aforesaid Security Agreement to the Plaintiff herein named,
•••'.. ";••.'•

for good and valuable consideration. Said assignnient is evidenced by that certain

signment of Mortgage dated June 24, 2003 which was recorded in the Office of the

I gister ofDeeds for Georgetown County in Mortgage Book 2087 at Page 132.

8 As an inducement to Carolina First Bank to extend credit to Pioneer

' perties, Ine , Walter F. Green made, executed arid delivered to the Plaintiff his certain
'!

< aranty dated January 20, 2000, in-writing, acopy ofwhich is attached hereto and

r ^in. ^aiuima i-nai Dame inereanerassigned the aforesaid Guaranty to

i1 Plaintiff herein named, for good and valuable consideration. Said assignment is

- 'fenced by that certain Assignment ofMortgage dated June 24, 2003 which was

•"" fl|d,m the 0ffice of the Register ofDeeds for Georgetown County in Mortgage
K< ^087 at Page 132.

41
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Sir

9. Heretofore on or about the 20th day of January, 2000, Marina Ventures,

Inc. made, executed and delivered to the Carolina First Bank its Note in writing, a copy

ofwhich is attached hereto and incorporated herein, wherein and whereby itpromised to

payto the order of Carolina First Bank the principal sum ofEighty-Five Thousand Seven

Hundred Ninety-Two and 87/100 ($85,792.87) Dollars, together with interest at the rate

of Nine and One-Half (9.500%) nerceht ner annum- safH nrinrinal o-nA inwoct A„a ;«

consecutive monthly installments ofNine Hundred Six and 63/100 ($906.63) Dollars on

the 5th day of each month beginning March, 2000, and continuing until the entire

indebtedness ispaid infull. Carolina First Bank thereafter assigned the aforesaid Note to

thePlaintiffherein named, for good and valuable consideration. Said assignment is

evidenced bythatcertain Assignment of Mortgage dated June 24,2003 which was

recorded inthe. Office ofthe Register ofDeeds for Georgetown County in Mortgage

Book 2088 at Page 256.

10. In orderto bettersecure the payment of the saidNote anddebt, the said .

Marina Ventures, Inc. did execute and deliver on the 20th day ofJanuary, 2QQQ,-unto-

Carolina First Bank, its successors and assigns, its mortgage ofreal estate and security

igreement covering the following described property:

All that certain piece, parcel or tract of land situate, lying and being in the County
ofGeorgetown, State ofSouth Carolina, containing 1.0 Acres, more or less, being shown
pd delineated on "Plat OfAInThe North Santee Section Surveyed For Walter F.
Green", dated February 13, 1996, prepared by J. Luckey Sanders, R.L.S., and recorded in
(he Office of the Register ofDeeds for Georgetown County in Plat Book 15 at Page 787.

Being the same property conveyed to Marina Ventures, Inc. by Deed of Walter F.
Green dated April 30, 1998 and recorded May 1, 1998 in the Office of the Register of
Deeds for (leoigetown County in Deed Book 866 at Page 76.

£J£>'-1
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...11.. On the 20th day ofJanuary, 2000, the said Mortgage was recorded in the

Office ofthe Register ofDeeds for Georgetown County in Mortgage Book 1303 at Page

122. Carolina First Bank thereafter assigned the aforesaid Mortgage and Security

Agreement to the Plaintiff hereinnamed, forgoodand valuable consideration. Said

assignment isevidenced by that certain Assignment !of Mortgage dated June 24, 2003

which was recorded, in the Office ofthe Register ofDeeds for Georgetown County in

Mortgage'Book 2088 at Page 256.

12. As an inducement to Carolina First Bank to extend credit to Marina
i . .

Ventures, Inc., Walter.F. Greenmade, executed and delivered to the Carolina First Bank

hiscertain Guaranty, dated January 20, 2000, inwriting,, a copy of which is attached

hereto and incorporated herein. Carolina First Bank jthereafter assigned the aforesaid

•^_ Guaranty to the Plaintiff herein named, for good and valuable consideration. Said
i

assignment is evidenced by thatcertain Assignment of Mortgage datedJune 24, 2003

which-was recorded in the Office of theRegister of Deeds for Georgetown County in

Mortgage Book 2088 at Page 256..

13. As a further inducement to Carolina First Bank to extend credit to Pioneer

Properties, Inc. and MarinaVentures, Inc., Pioneer Properties, Inc., Marina Ventures, Inc.

and Walter F. Green made, executed and delivered to the Carolina First Bank an

Agreementof Cross Collateralization and Cross Default dated January 20, 2000. The

agreement, provides in part that a default under either:of the loans mentioned above will

constitute a defaultunder both loans and thereby entitling Carolina First Bank to call

remedies for both loans. Carolina FirstBank thereafter assigned the aforesaid Agreement

of Cross Collateralization and CrossDefault to the Plaintiff herein named, for good and

43
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valuable consideration Said ,« • ^^^^^^^^^m
uii- v^aia assicnmenr ,v -, - ! -'"''

r»~-..^„:;i:;::r;:«-^
P*2«- g 32a"dM«WeB„„k2088at

and payable entlreba,anceofsaidindeh^^_ ,

•• DOH-—erwithinteKsti>omandaft^ ^---,00^,3,3,

" '• ' uc/fflaytiaveorcIflim,i'

^-econdMortgageof^^^^

, G----.-r,ageBookJ3„3alP^fe70fD--
g amount of$30,000.00. '" "°riginai Principal

_§!•"'• 17' The Defendant, »,.-,..
iP&: *"'• jv^cnaej C Thnm„o

J15™-Properties, ,nc.t0Mchaei F' °™* »<*viduauv, Md
P-Ooandreeordedlanuary^oo;0"0"8""38-'8---^
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amount of $30,000.00.

IS. The Defendant, HTHackney Co., is hade aparty to this action because i,
may have or claim an interest in the premises b, reason of i,s judgment against Marina
Ventures, Inc., dba Value Mart 2, dated January 4, 2000 and recorded in the Office of the
Clerk ofCourt for Georgetown County on ternary 7,12000 (#99-CP-22-545) in the
amount of-$7,293.37.- '

19. The Defendant, HT Hackney Co., is made aparty ,„ this action because!.
may have or ciaim an interest in the prem.ses by reason of its judgment against Pioneer

Properties, Inc., dba Value M» 2, and Walter Green,'dated January 4, 2000 and recorded
in the Office of the Clerk ofCourt for Georgetown County on January 7,2000 (#99-CP-
22-549) in the amount of$8,156.99. ->'• .

20. The Defendant, South CarolinaDepartment ofRevenue, ismade apart to
this action because it may have or claim an interest in the premises by reason ofatax lien •
against Pioneer Propert^^ ..

2000, and filed in-the Office of the Register of Deeds for Georgetown County on the 1l'h •'
Wl day April, 2000 (#00-MS-22-420). !

21. The Defendant, South Carolina Employment Security Commission, is
made aparty to this action because it may have or ciamj an interest mthe premises by

t

reason ofatax execution against Pioneer Properties, Inc|., T/A Value Mart I#32973 8,
1461 Saints Delight Road, Georgetown, SC 29440, in the amount of $162.43, filed in the
Office of the Register of Deeds for Georgetown County pn the 4th day of December, 2000

f'V r OrOO-MS-22-905).
r* >

< ; !Pt*~- ;
t£Z \ ' ~
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The Defendant, Soutli Carolina Department ofRevenue^
this action because it may have or claim an interest in the premises by re.
against Marina Ventures, Inc., in the amount of $2,142.72, dated the 16tr.

2001, and filed in the Office of the Register of Deeds for Georgetown Co
day January, 2001 (#01-MS-22-143).

WHEREFORE, Plaintiffprays judgment:

. .1• ' That areceiyer be 'appointed in accordance with the provisions of the
Mortgage. .'.'.'

2. That th<a.nounts due upon said Notes and Mortgages held by the Plaintiff
be aseertaine^nd^^rmAefl under the direction of mis Court, together with attorney's
fees and costs of this action.

3. That the said Plaintive judgementgainst Pioneer Properties, Inc.,
Marina Ventures, Inc., and Walter Rur€^^xnoum so found to be due and owing
thereof together with areasonable sum as attorney's fees, and for the costs of this action.

4. Thatthereal property and personal property securing the debt owed to the
Plaintive sold under the direction of this Court arid that the equity of redemption be /
barred. —

5. That the proceeds of sale be applied as follows:

a. First to thp nr>cte anrl ^„.=.,„ x-^i ..., .
, _ ^.iU „AJ,wur;;) u, LI1C wimin action and said sale.

b. -Second, to the payment and discharge of the amounts due on
Plaintiffs Note and Mortgage, together with attorney's fees as aforesaid.

c. Third, the surplus, if any, be distributed according to law.

6. For such other and further relief as may be just and proper.

46
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, 2003

&>

Kenneth L Mitchum
Attorney for Plaintiff "
PO Box 436

Georgetown, SC 29442
843 527-3434
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^g^OFSOOTB CAROLINA
""COUNTY OF GEORGETOWN

.CAROLINA FIRST BANK,

Plaintiff,

,* - IN THE COURT OF COMMON PLEAS
{ NINTH JUDICIAL CIRCUIT

CASENO..01-CP-22-080

vs.

•PIONEER PROPERTIES, INC., MARINA

MICHAEL C. THOMPSON^ PATTY A.
BUR^TTE,H.T..HAC^YCO;,
s r DEPARTMENT <Jr jxc.v.jii-«-—
and's CEMPLOYMENT SECURITY
COMMISSION,

Defendants.

)

)
)
)
)
)
)
)
)
.)
)

)
)
)
)

ANSWER ,
(JURY TRIAL DEMANDED)

<s>Sr-
CS>-±z
<SZrJ

en

a

,ere^^^

Would respectfully show unto the Court as follows:
FCRAFIRST_DFJEN^E

• ••' ffh. Plaintiffs Complaint are hereby deniedunless ,..,ONE: All of the allegations of the Plaintitt s.uomp

.heremafter.specifically admitted. •.__„«

^ ^Def«»tolSare^«s»ffic,„tMo„„,o».o.d™itortoy,be

remainder ofthe Complaint.

gggSffi^ffl^^
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FIVE: The allegations of the above paragraphs are incorporated herein and made part hereof as

i
if set forth verbatim. \

SIX: The Defendant would show unto the Court that the Plaintiff requested that the Defendant

Walter F. Green reduce his debt to the Plaintiff by selling a third store in the Pee Dee area for a

loss and paying down the debt owed by Walter F. Green ahd his companies. Plaintiff assured the

Defendants that upon the sale of the Pee Dee store and redistribution of the debt against the other

stores, the Plaintiff would lend Defendants sufficient funds to pay off the judgments and liens of

approximately $60,000.00 referenced in the Complaint and to pay the S.C. DHEC testing fees of

i . ' '
approximately $15,000.00, in order that,the Defendants could resume gasoline sales at the stores.

SEVEN: The Plaintiff failed to lend the funds described above, such that the Defendants could

not produce sufficient cash flow to pay the debts to thePlaintiff. The Defendants are informed

and believe that the Plaintiff is estopped from seeking the relief requested in the Complaint.
• , ' ••... | ... • • •

FOR A THIRD DEFENSE

.-.'••• (Setoff)

EIGHT: The allegations of the above paragraphs are incorporated herein and made parthereof

as if set forth verbatim. ' • .
i

NINE: Should the Court find that the Plaintiff is entitled to relief, the Defendants would show

unto the Court that, as a result of the failure of the Plaintiff to lend the sums agreed upon, the

Defendants were unable toproduce income sufficient to pay the Plaintiffdebt, such that the
|

Defendants are entitled to a setoff for the income which would have resulted from the sale of
I

gasoline at the Defendants' stores. j

TEN: The said Defendants are informed and believe that the relief requested by the Plaintiff
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V. / '• / 'iFORE, the Defendant prays that the reliefrequested by the Plaintiffs be denied,

that thp-Plaintiffs' Complaint be dismissed with prejudice, orfor setoff, and for such other and

[further -relief'as:the Court deems justand proper.
r

Respectfully submitted:

c >

M. LEE ROBERTS0N, JR., Esquire
Attorney for the Defendant
1002 Anna Knappfelvd.
Post Office Box 2110

Mt. Pleasant, SC 29465
(843)884-1444
(843) 849-0209 Fax

Mount Pleasant, South Carolina
March 9, 2001
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"COUNTY' OF GEORGETOWN

IN THE COURT OF; -COMMON PLEAS
i

l

caseno.: pfifjic pZ20B 0

rarolina"First Bank,

•Plaintiff,

.Pioneer Properties., Inc.,
Marina Ventures, Inc., Waltei
F. Green, Michael C ''
Thompson, Patty A. Burnette,
H T Hackney Co., South
Carolina Department of
Revenue and South Carolina
Employment Security
Commission,

-Defendants.

TO .THE DEFENDANTS ABOVE' NAMED'•:

Foreclosure

-Non-Jury

SUMMONS

o_. S

mH m
^O _.— - en

->~i^ i

o-C cr> -£i
-rj- .->m

o£- 2; .oo

o_- — -j-

c:-! o —4.

^m
7<

—i ... rsj . v>

YOU ARE HEREBY SUMMONED and required to answer the. Complaint

in this action, a copy of which is herewith served uponyou, and to

serve a copy of your answer -to.the said Complaint on the Plaintiff

or it's .attorney, Charles T. Smith, at his office,

Street, Georgetown, South. Carolina, within' thirty

service hereof, exclusive of the day of .such service; and if .you-

fail to. answer the Complaint, within' the. -time |aforesaid,- '.the

Plaintiff- in this action will apply.-to the Court!for judgment-by
default for the relief demanded in the Complaint. |Your answer must

• i

be in .writing and signed by you or-by your attorney and must state

r the address of your attorney, if signed by your

Page 1 of 2 • '

i

I

Y>_iu.j7 S.vj.'-i.j- S3

1112' Highmarket

(30) days, after

49



February 6, 2001

'Hl*,( ._ i•S^£fc^—__:
:.Charles.T. Smith
Grimes & Smith.
1112 Highmarket Street
Georgetown, SC .29440
(843.) 546-6131
Attorney for the Plaintiff

Page. 2. of 2
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'COUNTS OF GEORGETOWN

Carolina.First"Bank,

Plaintiff,

vs.

Pioneer Properties Inc., .^
Marina Ventures.., .Inc., ,Jaixr-
p Green, Michael C.
,1 ™ Pattv A. Burnette,Thompson, fatty «

H- T Hackney Co.-,. .South
Carolina .Department ui ..

.Revenue and-South Carolina
Employment Security
Commission,

Defendants.

)

)

)-
.)

)

)
)

?^OT COURT OF COMMON. PLEAS; •

CASE NO g^t>

Foreclosure

Non-Jury .

COMPLAINT

STC^^i^^»Ss^r-prfEij?^«*:^:'vM-?i

'C'P-220'3'0

~-- CD
->->• .,
o-< o->
T

o?: =;

J.-m

en

30

r<

— :—'~ '• : •-, -' •„„ nf t-he Defendants-above •The-Plaintiff above named, complaining, of the;De

named, 'alleges, ,. ' corporation "duiy organized and-
' i. •The. •Plaintiff. :is * corpor

4= *.*<* q'rate of South Carolina.

2. DP„„ i-a^i" »d •-. are .COIpo„.tlon.

i ,=Tlt- waiter F. Green is a.citizen anu
«""»' ««—^ "aJte ; of souch ,aIiuha/ .'.'-*.o£ th. count,, C corgeto-n. Sft. . a ^^

-——< — :r:«.-«^—••-• •:
-' property located"in Georgetown County, This,

property and personal property . • .. : i. matter of- this
. ' • ••••«' the parties, and subject matter oCourt has.'jurisdiction o, .he pa ., _____ —- —

page 1" of 8 •
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WJMMIitWIJl«^JMajlJ«MlUfJ»UIU»JUU»»Jl«J4.IJIilL>VV.JItl^li Jl»>il. Diinjiajmni

51



r-^S^SSi^?«fea;

^ - - *--u ont-h dav or Janaary, 2000.,_ Heretofore on or about the 20th day
' " D-"'- ties mc -de, executed 'and 'delivered to ,

.Pioneer Properties,. Ine ±g
Carolina First •Bank its "Note .in writing, -a cop,

' ••• " ^ herein wherein and whereby,itattached hereto and incorporated herein,
• to the order of Carolina First Bank the principalpromised to pay to.the order .

SUm,of Two Hundred Ninety-Five Thousand and 00/100 (S ^
Dollars, together with interest at the rate- of Nine and On. a

...._. '„,h. principal and interest due m
(9 500%) percent, per annum, —- -.-- - '_,,'•

n , nf Three Thousand One. Hundredconsecutive monthly installments of Three ;.
,no ,« 117 48) on the 5th day of eacn monuho«»nteen and 48/100 ($3,117.48) o • „ e

.^-arch. ,ooo „a—, *tix - «"" »-—

" ''^os- Tnc did execute and deliver
-and debt, the said Pioneer Properties, • ^

onoo' ••unto Carolina First Bank, its.on the 20th day of January, 2000, unt security
successors and.assigns, it's mortgage of,real,estate and security
•agreement covering the following described property, ^

~1 or lot of land situate, lying.
ALL that certain piece, P^ei ™ t of Georgetown, State of

(l) .Georgetown County, Soutn u,w" .duly recorded :in tne

-isSa-^tn?fs5ask^i.^5-v.:£sfeet on a 66 foot nght-of «g f y^a„a, „ou or formerly of W£*
the East adistance of 100^2 ««^ adist»« of l"-3= £«" g

JarS r^fsfe^^ai"^' tM a^oTSi^Sl"-- -"- "a
Page 2 -of' 8
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5L



^^^Iiex^̂
^a^F^rg^^^a^part^and* parcel "hereot

Inc. ™ISLer?:^iroaterS^?o^.^rg
May 1/ 139:8 in Deed Book 866, page 80 of the RMC Otlic.
Georgetown County.

6. On the 20th day of -January, 2000., the said Mortgage was

recorded in the office of the Clerk of Court for Georgetown County

in Mortgage. Book 1303 at Page 118.

7. In order to .better secure the payment of the sane Note

and debt, the. Defendant Pioneer Properties, Inc. executed and '
delivered a Security Agreement,dated January 20, 2000, granting

Carolina. First Bank a, security interest in all inventory held by
-Pioneer Properties, Inc. and 'all -equipment held by .Pioneer

.Properties, Inc.

8.:'. As'.an inducement to .Carolina First Bank, to extend credit

to Pioneer Properties, "Inc. ,'Walter F. Green made, executed and
delivered to the.Plaintiff .his certain Guaranty dated January 20, "
2000,- '.in -writing, a copy of which is attached hereto and -

incorporated herein.

9. Heretofore' on or 'about the 20th. day of January, 2000,

Marina Ventures,.Ine. made, executed and delivered-to the Carolina
.First Bank its Note .in -writing, a'copy of which is attached hereto

and incorporated herein', wherein and whereby it promised.to pay to
the order of. Carolina.First Bank the principal surn^of Eighty-Five
Thousand Seven Hundred Ninety-Two and 87/100. ($85-792,87) Dollars,
together 'w^^BtSr^aJ^L^e^aie^f^^ andtoe-Half" (9:500%)
,^T^»,- said principal-and. inte^s^e"in .consecutive

,thly installments of Nine .Hundred Six;and; 63/100 ($906.63) on
Page. 3 of 8 '--^_- .
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*57"until the entire indebtedness as.paid in" full.

•10.' In. order.to better secure the payment"of the -said-Note -

'•' and'debt-, the said-Marina Ventures, Inc. "did execute" and'deliver on

the 20th day of January, 2000, unto Carolina First. Bank, its

.successors and assigns, it's mortgage of real estate and.security

agreement covering the following described property:

ALL i-hat certain piece, parcel or tract of land situate, lying
and being in the County of Georgetown, State of South Carolina
,.^ainino 1-0 Acres, more or less, being shown- and delineated on
"Plat Of A Lot In The North Santee- Section.Surveyed.For Walter F.
Green" dated February 13,. 1996, prepared by J. Luckey Sanders,
R.L.S. and recorded in the office of the R.M.C. m Georgetown
County in Plat Book 15 at Page 787.

Being the same property,conveyed to- Marina Ventures, .Inc. by
deed of Walter F. Green dated April 30, 1998 and recorded May 1,
1998 in Deed, Book. 866,.' page 76 of the RMC Office for Georgetown.
County.

.11.. .'On the 20th day of January,; 2000,, the said Mortgage was

recorded in the office of the. Clerk of Court for Georgetown County

in Mortgage Book .1303 at Page 122..

12. As an: inducement to Carolina First Bank to extend credit

to Marina Ventures, Inc., Walter F. Green made, executed and

delivered to the Plaintiff his certain Guaranty.dated January 20,

2000, in writing, a copy of which is attached hereto and

incorporated herein.

13. As a further inducement to Carolina First Bank to extend

credit to Pioneer Properties, Inc. and Marina Ventures-, Inc.-,

Pioneer Properties, Inc., Marina Ventures, Ine'. and Walter F. Green

made;, executed and delivered_to^t-he Plaintiff an Agreement of Cross

~CollaIer2li7ation" and Cross Default dated January 20, 2000, in

__jPage 4-'of- 8 _ •

HsasaaHBBBsa^^

m
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as^aag^l
^^^^SiS&cfed"Hereto ~nd incorporated

^^^KfeS^ntV^ides m part that adefault under either
of the loans mentioned above will construe a defaui. under both

loans and thereby entitling Carolina First Bank>o call remedies'

for both loans.

14. The conditions of said Notes and Mortgages have been

broken and the Plaintiff elects to, and- does, hereby declare the

entire balance of 'said indebtedness due and payable.

15. There is due on saia nOLes anu nuit3a3c=, ^ . j

5, 2001 the sum of Three Hundred Ninety Thousand Forty-Six and

51/00 ($390,:046.51) Dollars, together with interest; and also the

amount incurred as the costs and disbursements of this action,

including attorney's fees.

16.. The -Defendants' Michael C. Thompson and Patty A. Burnette'.

are made parties to this action because they -may have or claim a.

lien upon the ..property by virtue of that certain Second Mortgage.of
Real Estate given, by Walter.F. Green, 'Individually, and Marina
Ventures, Ine. to- Michael C. Thompson"and Patty A- .Burnette.dated

January' 20, 200,0 and'recorded January 20, 2000 -in. the office of the
R.O.D.. for Georgetown County.in Mortgage Book 13 03 at Page 128., in

the original principal amount of $30, 000.00 .

-• 17. The Defendants Michael C.'Thompson-and Patty A. Burnette

are made' parties to' this action because they may. have or. claim a
lien upon the property by virtue of that certain Second Mortgage of
Real Estate -given by Walter F. -Green, Individually, and.Pioneer

Properties, Inc. to Michael C. Thom'pson.and Patty A, Burnette dated

Page 5 of 8
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•R-O.D. for Georgetown County in Mortgage Book 1303 at Page 135,- in
he original principal amount of $30,000.00.

18. The Defendant H T Hackney Co. is made a party to this
.action because, xt may have or claim an interest in the premises by
•reason of its judgment• against Marina Ventures, Inc., dba Value

Mart 2 dated" January 4, 2000, -and recorded in the office .of the

Clerk of Court for Georgetown County on January 7, 2000 (#99-CP-22-
545) in the amount of $7,293.37.

19, The Defendant H T Hackney Co. is made a party to this
action-because it may. have or claim an interest in the premises by
reason of-its judgment against Pioneer Properties, Inc., dba Value
Mart, land "Walter Green dated January ,4., ..^.qo,.. and .recorded in the

office of the Clerk of Court,for Georgetown County on January^,
2-0.00 (#99-cP-22-549) in the -amount of $8,156.99.

20. The Defendant South Carolina Department of Revenue is
...made a party to this action because it may have or claim 'an
interest in the-premises by reason of a tax lien, against Pioneer"
Properties; Inc., in the amount of $512.12 dated- the 30th day of .

/en. 2000, and filed in the office- of.the R.O.d. for Georgetown
County on the 11th day of April, 2000 (#00-MS-22-4,20) .

21. The .Defendant South Carolina -Employment .Security.'
Commission is -made, a,party to this action because it; may have or
claim an interest- in the.premises" iby reason of a tax execution
against Pioneer Properties Inc. T/A Value Mart I #329738, 14,61
Saints Delight Road; Georgetown, SC 29440, in the amount of $162.43

~Page 6-of—8-
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the.R.'O.D. for Georgetown County on the 4th day of December, 2000

'(#00-MS-22.-905.) .

.22.- The Defendant South Carolina Department of Revenue is'

made :a party to this action 'because it may have or claim .an

interest in the premises -by reason of a tax lien against Marina

Ventures Inc., in the amount of $2,142.72 dated the 16th day of

January^, 2001, and filed- in the office of the R.O.D. for Georgetown

County on the 26th day of January, 2001 (#01-MS-22-143)

WHEREFORE, Plaintiff prays judgment:

1. That a •receiver be- appointed in accordance with the

provisions of the Mortgage.

---2. -That the amounts due upon said Notes and--Mortgages held

by the Plaintiff be ascertained and determined under the direction •

of this Court,- together with attorney's fees and costs of this

action.-' .

3. That' the said Plaintiff have judgment against Pioneer >

Properties, Inc., Marina Ventures, Inc. and Walter F'. Green for the

amount •so found to be due and: owing thereof, together with a .

reasonable sum as attorney's ..fees, and for the ;costs of this

action.

4. That the real property'and personal property securing .the

debt owed to the Plaintiff be sold, under the direction of this

Court .and that'the equity of redemption be barred.

5. That the proceeds of sale be applied as follows:

a.- First, to the costs and expenses of the within

Paae 7 of '8
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:•'•-•,.••,:-->.•;:<.." to the -payment and discharge of the amounts"

. '•-. '••• -:-"' •"-'- --: -̂; -;-'-'-"- '• -'• '-:: Mote and Mortgage,, together with attorney' s fees

•::;--ird, the. surplus, if .any,' be distributed according

to law.

S. For such other and further relief as 'may be just and

proper. .

X3*'.. •/' -T--<T -M... ..^Jfryy Ols\^

February 6, 2001

Charles T. Smith
Grimes & Smith

1112 Highmarket Street
Georgetown., SC 29440
(843) 546-6131

Attorney for the Plaintiff

Page '8 of 8
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STATE OF
JOUTH CAROLINA

NOTICE OF CASE SCHEDULE

May 06,2009

Ventures Ine , delena-m, ei <» u«

Roster ID: 30 -Non Jury Docket for 5/26/09, Judge Ralph F. Cothran,
Jr Presiding

• ••„ -m „fos rases scheduled for the court period ofThis case has been assigned as pnonty 24 of25 cases scnedu
5/26/2009 through 5/26/2009

,.._. rwUt fnr S/26/09 is published on the web**REMlNUBK"«on ju.j —T';;; ; , t one case 0n this docket. Judge reitci.www.georgetowcountysc.org^^^^ 0urtroom #2 (Old Law Library) Tuesday,
Cothran Jr., Presiding. R0"^^1 Georgetown County Courthouse.
May 26-^1^^*^^**and if^ - "*changes m
the status ofyour case.

• Wanda-J. Cribb 8,, ^45 3041 or Barry Small 843-545-3042 email:
Common Pleas Court Coordmatore V**??™*^bsmall@georgetowncountysc:org also fax 843-545 3003.

Marina Ventures Ine
C/O Julie Parker Green, Owner

Common Pleas
P.O. Box 479

129 Screven Street, Room 221
Georgetown, SC 29442-9442

, '. oction. regarding the schedulingII you nave auj M^^» -=>
(843)545-3041

of this case, please contact the courts-at:

Respectfully,

Alma Y. White
Clerk of Court
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF GEORGETOWN ) 08-CP-22-0834.

Trinity Investments, LLC,

Plaintiff, Transcript of Record

) Hearing

May 22, 2009

vs.

Marina Ventures, Inc., and
Pioneer Properties, Inc.,

Defendants,

BEFORE:

Honorable Benjamin H. Culbertson
Georgetown County Courthouse
Georgetown, South Carolina

APPEARANC E-'S:

Robert W. Maring, Esquire
Laura Mitchum Moyer, Esquire

Attorneys for Plaintiff

Grace L. Hurley, CVR-CM-
Circuit Court Reporter
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Trinity v. Marina, et al,

P-l Reporter of Receiver

P-2 Quitclaim deed filed in Book 1188 at page 269

P-3 Quitclaim deed filed in Book 1188 at page 274
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3
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5
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7

8

9

10

11

12

13

14

15

16

17

18
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21

22

23

24

Trinity v. Marina, et al.

(On the record, May 22, 2009.)

THE COURT: Trinity Investments, 2008-CP-22-834,

Trinity Investments versus Marina Ventures.

All right, this is case number 2008-CP-22-834, Trinity

Investments, LLC, versus Marina Ventures, Inc., and Pioneer

Properties, Inc. The matter is before the Court on a motion

to discharge a receiver. Present at the call of the case,

Robert Maring and Laura Moyer as attorney for the Plaintiff.

The Defendant is not present. Sir, your name?

MR. GREEN:

THE COURT:

MR. GREEN:

THE COURT:

MR. GREEN:

name.

THE COURT: Okay, and as I told you, Mr. Green, you

said you were appearing on behalf of?

MR. GREEN: Julie Parker Green.

THE COURT: All right, who is the sole owner of Marina

Ventures, Inc., and Pioneer Properties, Inc.

MR. GREEN: Yes, Your Honor.

THE COURT: All right, as I explained to you I'm

assuming, correct me if I'm wrong, but do you have a law

degree? •

MR, GREEN: No.

64
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Your Honor, my name is Walter Green.

Walter Green?

Yes. .

All right.

Walter Jeffrey Dillon Green is my full
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Trinity v. Marina, et al. 4

THE COURT: All right, are you admitted to practice

law in South Carolina?

MR. GREEN: No, Your Honor.

THE COURT: All right, because these are corporations

the law mandates that only attorneys can appear on behalf of

corporations in court proceedings.and because there is a

restriction against the unauthorized practice of law you can't

appear on behalf of those Defendants; okay?

MR., GREEN:. Yes, Your Honor.

THE COURT: All right, thank you very much.

All right, Mr. Maring, -let me hear from you or Ms. Moyer,

okay

MS. MOYER: That's fine, Your Honor.

Your Honor, this action was filed in 2008. Mr. Walter

Green is the registered agent, not this Walter Green, but.who

had been deceased since 2004,. I believe. He was the

registered agent. No registered agent has replaced him. No

officers have stepped .forward. We've run publication that the

receiver has been appointed. The receiver has transferred the

assets which were these two properties to Trinity Investments,

LLC, who own 1 who had mortgages and notes that they had

purchased.from Carolina First just before Marina Ventures and

Pioneer Properties went into bankruptcy.

THE COURT: All right.

MS. MOYER: These were the only assets that were not

65 63
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Trinity v. Marina, et al.

dealt with in the bankruptcy proceeding. They were secured

mortgages. So, at this time he's transferred to Trinity

Investments and just requests that the Court relieve him of

his obligation as receiver, and I believe, Your Honor, that

that would dispose of this action.

THE COURT: All right, the receiver is Mr. Young?

MS. MOYER: Yes, Your Honor.

THE COURT: Johnnie J. Young? Okay.

MS. MOYER: I have a written report of the receiver

and copies of the deeds as well.

THE COURT: All right, you want to - let's put the

report of the receiver we'll put as Plaintiff's Exhibit One,

quitclaim deed filed, in Book 1188 at page 269 will be

Plaintiff's Exhibit.Two, quitclaim deed filed in Book 1188 at

page 2.74 will be Plaintiff' s Exhibit Three, okay?

All right, any opposition?

MS. MOYER: Not that I'm aware of. We also ran

publication of this hearing for notice.

THE COURT: All right, I will grant your motion.

MS. MOYER: Thank you, Your Honor.

THE COURT: Do you all need an order or will a Form 4

suffice or do you all want to prepare an order or does it -

I'll do whatever you all want to do.

24 MS. MOYER: I'll prepare an order and get it to you

:~5 i" THE COURT: Okay, thank you.
1 66
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Trinity v. Marina, et al.

1 MR. MARING

2 THE COURT:

3 MR. GREEN:

4

5

6
-

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

.Thank you, Your Honor.

Thank you.

Thank you. :

(Adj burned.)
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Trinity v. Marina, et al.

CERTIFICATE

I, the undersigned, Grace L. Hurley, Official Court

Reporter for the State of South. Carolina, do hereby certify

that the foregoing is a true, accurate and complete. Transcript
of Record of the hearing held in the case of Trinity

Investments, LLC versus Marina Ventures, Inc. , and Pioneer

Properties, held in the Court of Common Pleas for Georgetown

County, Georgetown County Courthouse, Georgetown, South

Carolina, on May 22, 2009.: -

I do hereby certify that I am neither of kin, counsel,

nor interest to any party hereto.

August 21, 2009
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Official Reporter
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

KNOW ALL MEN BY THESE PRESENTS:

QUITCLAIM DEED

ThatJohnnie J. Young as Receiver for Marina Ventures, Inc., hereinafter referred to as
the Grantor,in considerationof the sum ofFiveand00/100 Dollars($5.00)andcancellationof debt
to the Grantors in hand paid at and before the sealing of these presents by the Grantee, (the receipt
whereofis hereby acknowledged), has remised, released and foreverquitclaimed and does remise,
release and forever quitclaim to Trinity Investments, LLQ hereinafter referredto as the Grantee,
his successors and assigns forever, the real property together with all improvementsthereon. Also
included in this conveyance is all personal property located on the subjectpremises includingbut not
limited to the contents and equipment. The real property is more fully describedas:

All that certain piece, parcel, or tract of land situate, lying and being in the
County ofGeorgetown, State ofSouthCarolina, containing 1.0Acres, more
or less, being shown and delineated on "Plat Of A Lot Inthe North Santee
Section Surveyed For Walter.F. Green," dated February 13,1896, prepared
by J. Luckey Sanders, R.L.S., and recorded in the Office of the Register of
Deeds for Georgetown County in Plat Book 15 at"Page 787. -

This being the same property conveyed to Marina Ventures, Inc. by Deed of
Walter- F. Green, dated April 30, 1S98 and recorded May 1, 1938 in Deed
Book866 at Page 76 inthe Office of the Register of Deeds for Georgetown
County.

PROPERTY ADDRESS: U.S. Highway 17, Georgetown, South Carolina
TMS#01,0206-35.02,00 "Yfo% VkwKmS-SrVlfCdr -'. •

TOGETHER with all and Singular the Rights, Members, Hereditaments, Appurtenances to
the said premises belonging, or in anywise incident or appertaining..

TO HAVE AND TO HOLD all and singular the.said Premises beforementioned unto the
Grantee hereinabove named, and his Heirs and Assigns forever.

**-WITNESS the Grantors' hands and seals onthis the (%S~
our Lord Two Thousand and Nine.

day of March, in the year of

200900025538
; Filed.for Record in

GEORGETOUN EC
WAHDAlPREVATTE I-X •MP
03-25-2009 At OJ-rfjt Sw.ir
DEED 11 00

. state rax .00
COUNTY TAX 00

• Book 1188 Pass 27* - 27

GEORGETOWN COUNTY PARCEL * \~oLQ\=>~3 S-^
SPET
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SIGNED, SEALED, AND DELIVERED
[THE PRESENCE OF:

tfjM-6-•fn-m
1" Witness

(X^uLZZLyh.7^

<w^

tUC/^c^/
2nd Witness (Notary)

Jonhnie J. Young
(eceiver for Marina Ventures, Inc.
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STATE OF SOUTH CAROLINA )

)

COUNTY OF GEORGETOWN )

I.....

ACKNOWLEDGMENT

I, the undersigned, a Notary Public for theState of South Carolina dohereby certify that
Johnnie J. Young, Marina Ventures, Inc., personally appeared before me this day and
acknowledgedthe due execution of the foregoing instrument.

WITNESS my hand and seal this^r^day of March, 2009.

Notary Public for SduMx P Atfo/i'/**-
My Commission Expires: i /p/q//'/6
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STATE OF SOUTH CAROLINA )

' )
COUNTY OF GEORGETOWN )

PERSONALLY appearedbeforeme the undersigned,who being dulyswom, deposesand says:

1. I have read the information on this affidavit and [ understand such information,

2. The property being transferred islocated atU.S. Highway 17. Georgetown. SC. bearing Georgetown County Tax Map
Number 01-O206-3S-.O2-.00. wastransferred by JohnnieJ. Youngas Receiver for MarinaVentures. Inc.to TrinityInvestments.
LLC on March 25.2009.

3. Check one of the following: Thedeedis
(a) subject tothedeed recording fee asa transfer forconsideration paid ortobeinmoney ormoney's worth.
(b)' subject tothedeed recording feeas a transfer between acorporation, a partnership, orother entity and a

stockholder, partner, orowner oftheentity, or isa transfer toa trust orasadistribution toa trust beneficiary.
(c) x . exempt from thedeed recording feebecause (See Information section ofaffidavit) :
Exemption number 13
'If cxerrin* nIease skin items 4-7 and °o to item 8 of this affidavit.^

Ifexempt under exemption #14 asdescribed intheInformation section ofthis affidavit, didthcagcnt andprincipal relationship
exist at thetime of theoriginal saleandwasthepurpose of thisrelationship to purchase therealty? Check Yes orNo

4. Check oneof thefollowing if either item 3(a)or item 3(b)above has been checked (SeeInformation section ofthis
affidavit.):

AFFIDAVIT

00. _Thefee iscomputed ontheconsideration paidorto bepaidinmoney or
money'sworth in the amount of 1_

(b) ' Thefeeis computed on thefairmarket value of therealty whichis

(<=)_ _Thefee iscomputed onthe fairmarket value oftherealty asestablished for
property tax purposes which is _

5. Check Yes orNo to thefollowing: A lienorencumbrance existed ontheland, tenement, or realty before
thetransfer andremained on theland,tenement, or realtyafterthe transfer. If"Yes", theamountof theoutstanding balance of
this lien or encumbrance is:

6. The deed recording fee is computed as follows: ' _ . •

(a) Placetheamount listedin item4 abovehere: $
(b)Placetheamount listedin item5 abovehere: -0-

(if no amount is listed, place zero here.)
(c) Subtract Line 6(b) from Line 6(a) and place result here . $ ;

7. Thedeedrecording feedueis basedon the amountlistedon Line6(c)aboveand thedeedrecording fee due is_

As requiredby CodeSection12-24-70,1state that I am a responsible person who was connectedwith the transaction
Receiver for Pioneer Properties, Inc.

9. I understandthat a personrequiredto furnish this affidavitwho willfullyfurnishesa falseor fraudulentaffidavitis
guiltyof a misdemeanorand,uponconviction,must be fined not more than one thousanddollarsor imprisoned not morethan
one year, or both.

Sworn to before me this cS

Dayof fTiAAtJ^-. 2009

Ll.„ qTLl. fln >rluu^y
Notary Public for S.C. .
My Commission Expires: b/o///0

Johrtriic J. Young
Rafceiver for MarinaVentures,Ii
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN )

KNOW ALL MEN BY THESE PRESENTS:

200900025537
Filed for Record in
GEORGETOWN SC

UAHDA PREVATTE EXFMPTQUITCIf^M^BEB^g"1r'
STATE TAX
COUNTY: TAX
Book 1188 Pose

.00
.00

269 - 273

O-*

That Johnnie J. Young as Receiver for Pioneer Properties, Inc., hereinafter referredto as
the Grantor, in consideration ofthe sum ofFive and 00/100 Dollars ($5.00) and cancellation ofdebt
to the Grantorsin hand paid at and before the sealingof these presents by the Grantee,(the receipt
whereof is hereby acknowledged), has remised, released and forever quitclaimed and does remise,
release and forever quitclaim to Trinity Investments, LLC, hereinafter referred to as the Grantee,
his successors and assigns forever, the real property together with all improvements thereon. Also
included inthis conveyance is all personalpropertylocatedonthe subjectpremises including butnot
limited to the contents and equipment. The real property is more fully described as:

All that certain piece, parcel or lot of land situate, lying and being in Tax
DistrictNumber 1, County of Georgetown, State of South Carolina, shown
and designated as Parcel A on a plat of a survey and division of Tract
Number Three (3) of the Williams Furniture Company Subdivision located in
Tax District Number One (1), Georgetown County, South Carolina, surveyed
for Larry Howell by Samuel M. Harper, R.L.S., dated May 1, 1991, duly
recorded in the Office of the Register of Deeds for Georgetown: County in
Plat Book 14 at Page 159. Said Tract A measuring and containing 0.60
acres and buttingand bounding as follows: Tothe North a distance of196.42

Lu feet on a 66 foot right-of-way designated "U.S. Highway 17-A";tothe East a
Q_ distance of 100.2 feet by lands now or formerly of David A. And Laura L.
V) Howard; tothe Southa distanceof183.38 feetbyParcelCas shown onsaid

plat; all of which will more fully and at large: appear by reference to the
aforementioned plat which is hereby made, pro tanto,-a part and parcel
hereof.

This being the same premises conveyed to Pioneer Properties, Inc. by a
Deed of Walter F. Green, dated April 30,1998 and recorded May 1,1998 in
the Office of the Register of Deeds for Georgetown County in Deed Book
866 at Page 80.

PROPERTY ADDRESS: U.S: Highway 1.7A, Georgetown, South Carolina 29440
TMS# 01-0426-17.01.01 GwiktS (WdJuV»i W3& rkwb'ns <SMd"

TOGETHER with all and Singular the Rights, Members, Hereditaments, Appurtenances to
the said premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD all and singular the said Premises before mentioned unto the
Granteehereinabove named, and his Heirs and Assigns forever.

rf<
•^1
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200900025537 1188 270

WITNESS the Grantors' hands and seals on this the o(0 day of March, in the year of
our Lord Two Thousand and Nine.

SIGNED, SEALED, AND DELIVERED
IN THE PRESENCE OF:

(UiAA- 17)."M
•/) o °
TJ Witness (Notary)

1" Witness
ftJh^VL^.^

JohmUe J. Young *
Receiver for Pioneer Properties, Inc.
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WH'»'1':|'''''''"'M'I"":'"'I'>:^

STATE OF SOUTH CAROLINA )

)
COUNTY OF GEORGETOWN )

200900025537 if88 271"

ACKNOWLEDGMENT

1, the undersigned, a Notary Public for the State of South Carolina do hereby certify that
Johnnie J. Young, ReceiverforPioneer Properties, Inc., personally appeared before me this day
andacknowledged the due execution of the foregoing instrument.

. WITNESS my hand and seal thisjr^ day ofMarch, 2009.

Notary Public for jfnu^k Cjh^d//'/v#
My Commission Expires: 6'/0if/0
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.^i-iMfn-i.i-rjTf—i-Mmww ULLU~_

STAT E OF SOUTH CAROLINA )
)

COUNTY OF GEORGETOWN )
j

PERSONALLY appeared before rhe the undersigned, who being duly swom,.deposes and says:j

1 I have read the information on this affidavit and i understand such information.
|

2. The property heing transferred islocated alU.S. Highway 17A. Georgetown. SC bearing Georgetown County Tax
Map Number 01-0426-17.01.6l, was transferred bv Johnnie J.Young asReceiver for Pioneer Properties. Inc. toTrinity
Investments. LLC on March 25,2009. ;

I
3. Check one of the following: Thedeed is

(a) subject tothe deed recording fee as atransfer for consideration paid ortobe inmoney ormoney's worth.
(b) subject to the deed recording fee asatransfer between acorporation, apartnership, orother entity and a

stockholder, partner, orowner ofthe entity, orisa transfer toa trust orasadistribution toatrust beneficiary.
(c) x exempt from thedeed recording fee because (See Information section ofaffidavit)
Exemption number 13 j
(Ifexempt, please skip items 4-7, and go to item 8ofthis affidavit) j

Ifexempt under exemotion #14 as described in the Information section ofthis affidavit, did the'agent and principal relationship
exist bX the time ofthe original sale and was the purpose ofthis relationship topurchase the realty? Check Yes orNo

4. Check one ofthe following ifeither item 3(a) oritem 3(b) above has been checked (See Information section ofthis
affidavit): I

AFFIDAVIT

to. Thefeeis computed on theconsideration paidor tobepaidinmoney or,
money's worth in the amount of J

(b) The fee iscomputed onthe fair market value ofthe realty which is

to. Thefeeiscomputed onthefairmarket.value oftherealty asestablished for
propertytaxpurposeswhich is • |

5. Check Yes or No to the following: Alien orencumbrance existed on the land, tenement, orrealty before •
thetransfer and remained onthe land, tenement, orrealty after thetransfer. If'Tes", theamount ofthe outstanding balance of
this lien or encumbrance is:_ :

6. Thedeedrecordingfee is computed as follows: •

(a)Placetheamountlistedin item4 abovehere:
(b)Placetheamountlistedin itemJ abovehere:.

(if no amountis listed,placezerohere.)
(c)Subtract Line6(b)from Line6(a)andplace result here

7. The deed recording fee due isbased onthe amount listed onLine 6(c).above and the deed recording fee due is

8. As required by Code Section 12-24-70,1 state that Iam aresponsible person who was connected with the transaction
as: Receiver for Pioneer Properties. Inc. ;

i • • ' • . .
9. Iunderstand that aperson required tofurnish this affidavit who willfully furnishes afalse orfraudulent affidavit is •_
guilty ofamisdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned not more than
one year, or both: . • I

Sworn to before me this dLY
Day of fyyXACA, 2009 ,

Notary Public for S.C. , * .
My Commission Expires: (0(0 >//O

JojiinieJ. Young
Receiver for Pioneer Pfopertii

$

_ |

-o- :.
i •

s
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STATEOF SOUTHCAROLINA

COUNTY OFGEORGETOWN )

ASSIGNMENT OFMORTGAGE

the debt secured-by-ttre^i^age eviaenu=uuy .._!,;, ft„ g^nty Agreement^ Marina
• • i x „r co'; 70? PJT* This assignment aisomuiuvjcs ji-^—«— >y. ^o*. . ,pnnc.pal sin^fSOS^K^ imsJW, ^Agreement of Cross Collateralization andVentures, Inc., fteT3uaranty ofWalter F. Green and tbe,Aeree j • dld ed

Cross Default of Pioneer Properties; Ine, Mann. W^™J^J^^St Carolina„n,„rv m2000, this Assienment is without recourse or warranty of^°™ "f* .Lvc
FTret7ankVan^.sthatitisthelawfilowBerand*older;rf
and that it has good right to sell, transfer and assign the same.

DATED this 2H day of June, 2003,
In the.presence of:

tffcjmez.

STATE OFSOUTH CAROLINA

COUNTY OF GREENVILLE

CAR' IT BANK

its: S5Z5^M^
•) !
) PROBATE

: :PERSONALLTAPPEA^DBEFOREKiEt^
deposesandsaid*at(s)hesawCarol^
ofMortgage andttat^he, with the other wttness whose name appears
execution thereof.

Sworn toandsubscribed beforeme
this 3.4'*-^ day of June, 2003

Q hcra
Notary Public for South Ci$i$)&*..•••.';. 4;^
My Commission Expires^^^^^.

C," r

>.-H

, -«> .V°
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STATE OF SOUTH CAROLINA
SECRETARY OF STATE

ARTICLES OF ORGANIZATION
LIMFTED LIABILITYCOMPANY

F I L Ej D
MAR1S20fJ3

SECRETARY OF SJATE

SECRET;

amended.

The name of the limi.ed liability compmy,^ comp^jnlh Section SMglgoltte South
Carolina Code of 1976, as amended is Jljnraty nweBteflte,JffijgjaBBSBP—
The address of the initial designated office of the Limited Liability Company in South Carolina ij

1.

1.

3.

4.

131 Ocanga Street
Street Address

Gectgetcwn, SC 29440

City
Zip Code

The initial agent for service of process of the Umited Liability Company^

Mams
Signatui

and the street address ki South Carolina for this initial agent tor service of process is
131 GrangeStreet

Streat Address

Georgetown. SC

City

The name and address ofeach organizer is

(a)

(b)

Kaxeth L. Mtctxra
Name

131 Qcarga Street

Street Address

32

State

Name

Street Address

Stale

(Addadditional fines ifnocessary!

GKzgafccwn

City

29440

Zip Coon

City

29440

Zip Code

Zip Coda

ft
Check this box only if the company is to be aterm company. If so. provide the terrrj
spe£ifje£_, 31j ^ _, j„

03-0157-55CC

80
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. o QOOQ c>.idOk is _ _ ^. , ,1 f~ - - t^ O Q

7.

M

(a)

(b)

Trinity Iragtarggs^TlC ofGecegetggi_
\~ Nameof Limited LiabilityCompany >

Check this box only if management of the .(mobility^^^^^Z^''ox managers. If this company is to be managed by managers, specify the name and .
address of each initial manager:

XttMEE J. TCLTG j . . : L-
Name

2413 TCFSW HSD

Slrvst Address

SC

Stale

Name

Street Address

Siala

GHHSETON
aty

23*50

Zip Coda

C»y

Zip Code

<c> ___
Name

(d)

[ 1

Slreet Address

St3le

Name.

Street Address

Stale

'Add additional fines if necessary).

City

ZtpCdda

city

Zip Coda

liablein theircapacity as members. I

81
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10,

Trinity Invastnarts, ILC of G^argefccwa
Ttemo orUrnltad LiabilityCompeny

Unless adelayed effective date is specified, these articles will beeffective when endorsed For
filing by the Secretary of State. Specify any delayed effective date and time:

Set forth any other provisions not inconsistent with law which the organizers determine.to include,
including any provisions, thai are required orare permitted to be set forth in the limited liability
company operating agreement.

Sianalurs of each organizer

•teL^g#7?%&~
Date

torch 14, 2003

(Add Additional liriesif necessary)

FILING INSTRUCTIONS

1. F|)armcopBSof:lJiis:form,thoo»igin3landaitr»fadupHc3l«OTginaiw

2 If space on this form iS not sufficient, please attach additional sheete containing a^nffi te^appropriate paragfas*
in this form, or prepare this using acomputerdfek which rtllalUw for expansion of lt» spaca an the form.

3. This form rriusl beaccompanied bythe Win9 WDrS11Q:M payaWeto tteSocwlafyofSale.

Return to: Secretary of State
P.O. Box 11350

Columbia. SC 29211

A The first annual report for aLimited Liability Company must be deliv-red to the Sectary of Stale tot*W January jjrat
4" KnKl^c^yearafter^^^

Tirsl aothoriwd totransact bus'ness in South Carolina. Subsequent annual reports, must bedecreet totheSecretary ol
sTete^nlSore the fifteenth day of the fourth mon.lt following the close of the limited BabiJty company's bxcabteyear.

NOTE

TUC Cll ,ur nc rAY=. norUMENTDOES NOT IN AND OF ITSELF, PROVIDE AN EXCLUSIVE RIGHTTO USETHIS • -
XoIpX^NA^IcS OPrWC^WE^IWiThIw PRODUCT OR SERVICE. USE OF ANAME AS ATRADEMARK OR
Srr^^RKWlw^cSlRE^^^LEARANCEAND REGISTRATION AND BE AFFECTED BY PRIOR USE OF;THE^3^t^^^^^^^^ TRADEMARKS DtVlS.OK OF THE SECRETARY OF STATE'S OFFICE AT
(803)734-1728.

U.C-AKTICLES Oh OKG*NiZATiON dec

82

FormRevised by Soulh (Sarolina
Secretary of State. JanioSry 2000
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals-

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

Honorable Benjamin H. Culbertson, Circuit Court Judge

Case N. 2008-CP-22-0834

Trinity Investments, LLC, Respondent,

Marina Ventures, Inc., and Pioneer Properties, Ine , Appellants.

APPENDIX TO RECORD ON APPEAL

83
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Rbbert W. Maring
Maring Law Firm, P.A.
1130 Highmarket Street
Plo. Box 478
Georgetown, SC 29442-0478
(843) 545-9544
Attorney for Respondent

G. Turner Perrow, Esquire
Tidelands Law

6)06 Front Street
Georgetown, SC 29440
(843) 546-2900
Attorney for Appellants



Pursuant to Rule 212 South Carolina Appellate Court Rules, Respondent submits i:
following as an Appendix to the Record on Appeal:

EXHIBITS

1. E-mail from Julie Parker Green to Judge J. Michael Baxley
dated May 18, 2009 .- 81

2. E-mail from Law Clerk for J. Michael Baxley
to Julie Parker Green dated May 18, 2009 82

3. E-mail from Law Clerk for Benjamin H. Culbertson
to Julie Parker Green dated May 18, 2009 83

84
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Laura Moyer

From- jtgreen@coastal.edu
Sent: Monday, May 18, 2009 1:26 PM
To: jbaxleylc@sccourts.org
Cc- lm@robertmaringlaw.com
Subject: CASE NO 2008-CP-22-00834

Dear Dudge Baxley,
I am sending this e-mail, requesting a continuence on a court date that is scheduled tor

.Ma" 22 2009 in Georgetown County. My son was verbally informed of this court date by the
clerk of court on Friday May 15,2009 at 1:00 PM. Ijhave not received any paper work
reguarding this case. I will be out of town this week, Therefore I am reguesting a
,__4-; „,,„„,.,, a„ 4-u-ir- r-.ro +~ ?ti»-.i.. ma -h-ima +-r. +3U <-'=>re of out of town business and to seekCOMT.J.IIUCIH.C ill uilJ-i V.SJC \-\J CiJ.J.^»r. uiv. v-j-im^. •-" .-^i-vw. ww,i - ~ '

legal representation reguarding this matter. Thank you for your time.

Yours Truly,
Dulie Parker Green

This message was sent through Coastal Carolina University's Webmail System.
. ' ' ' !

No virus found in this incoming message. |
Checked by AVG - www.avg.com I
Version: 9.0.725 / Virus Database: 270.14.130/2607|- Release Date: 01/11/10 02:35:00

i .
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Laura Moyer

prom: Baxley, J. Michael Law Clerk (Carlie Wilcox) [JBaxleyLC@sccourts.org]
Sent:' Monday, May 18, 2009 1:38 PM
To* 'jtgreen@coastal.edu'
Cc- lm@robertmaringlaw.com; Culbertson, Benjamin H. Law Clerk (James Moore)
Subject: RE: CASE NO 2008-CP-22-00834

Ms. Green, Judge Culburtson will be handling the motions docket in Georgetown this week.
Therefore, I am referring your request to Judge Culburtson's law clerk, James Moore.
-Carli

Carli Jo Wilcox
Law Clerk to the Honorable J. Michael Baxley Circuit Court of the Fourth Judicial Circuit
c^i c Carolina Avenue

Hartsville, South Carolina 29550
Telephone: 843.383.4114
Fax: 843.383.4116

ibaxleylcOsccQurts.org

Original Message-----
From: jtgreen@coastal.edu [mailto:jtgreen@coastal.edu]
Sent: Monday, May 18, 2009 1:26 PM
To: Baxley, J. Michael Law Clerk (Carlie Wilcox)
Cc: lm@robertmaringlaw.com
Subject: CASE NO 2008-CP-22-00834

Dear Judge:Baxley,
I am sending this e-mail, requesting a continuence on a court date that is

scheduled for May 22,2009 in Georgetown County. My son was verbally informed
of this court date by the clerk of court on Friday May 15,2009 at 1:00 PM. I
have not received any paper work reguarding this case. I will: be out of town
this week, Therefore I am reguesting a continuence in this case to allow me
time to take care of out of town business and to seek legal representation
reguarding this matter. Thank you for your time.

Yours Truly,
Julie Parker Green

This message was sent through Coastal Carolina University's Webmail System.

No virus found in this incoming message.

Checked by AVG - www.avg.com
Version: 9.0.725 / Virus Database: 270.14.130/2607 - Release Date: 01/11/10 02:35:00
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Laura Moyer

From:

Sent:

To:

Subject:

Culbertson, Benjamin H. Law Clerk (James Moore) [BCulbertsonlc@sccourts.org]
Monday, May 18, 2009 2:13 PM j
jtgreen@coastal.edu; lm@robertmaringlaw.com
FW: CASE NO 2008-CP-22-00834 |

Ms. Green,

This case cannot be continued at this late date. The file reflects that this lawsuit was
filed last June, therefore, ample opportunity has been provided to hire an attorney.

Regards, j

James B. Moore, III |
Law Clerk to the Honorable Benjamin H. Culbertson-Fifteenth Judicial Circuit
129 Screven St. j
Post Office Box 421270 j
Georgetown, SC 29442 !
Office: 843-545-3032 I
Fax: 843-545-3282 '

Original.Message
From: Baxley, J. Michael Law Clerk (Carlie Wilcox)
Sent: Monday,, May 18, 2009.1:38 PM .
To: 'jtgreen@coastal.edu'
Cc: lm@robertmaringlaw.com; Culbertson, Benjamin H.
Subject: RE: CASE NO 2008-CP-22-00834

Law Clerk (James Moore)

Ms. Green, Judge Culburtson will be handling the mojtions docket in Georgetown this week;
Therefore, I am referring your request to Judge Culburtson's law clerk, James Moore.
-Carli

Carli Jo Wilcox
Law Clerk to the Honorable J. Michael Baxley Circuit Court of the Fourth Judicial Circuit
JJ1 L. • v.oi wi-xtiw n¥\.nwv.

U-.w+1-.mHa C^ts-f-k r^r>r»l-iri3 TQ^CQ
nai LDviiicj jyutn >-ui wj-j-hw *.---/-«

Telephone: 843.383.4114
Fax: 843.383.4116

-jbaxleylc(3sccourts.org

Original Message j
From: jtgreen@coastal.edu [mailto:jtgreen@coastal.edu]
Sent: Monday, May 18, 2009 1:26 PM j
To: Baxley, J. Michael Law Clerk (Carlie Wilcox) |
Cc: lm@robertmaringlaw.com
Subject: CASE NO 2008-CP-22-00834 I

87 j
App£ !

83



Dear Judge Baxley, .
I am sending this e-mail, requesting a continuence on a court date that is

scheduled for May 22,2009 in Georgetown County. My son was verbally informed
of this court date by the clerk of court on Friday May 15,2009 at 1:00 PM. I
have not received any paper work reguarding this case. I will be out of town
this week, Therefore I am reguesting a continuence in this case to allow me
time to take care of out of town business and to seek legal representation
reguarding this'matter. Thank you for your time.

Yours Truly,
Julie Parker Green

This message was sent through Coastal Carolina University's Webmail System.

No virus found in this incoming message.
Checked by AVG - www.avg.com
Version: 9.0.725 / Virus Database: 270.14.130/2607 - Release Date: 01/11/10 02:35:00
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material proposed
to be included by any of the parties and not any other ~

March 9,2010
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Robert W. Maring
Maring Law Firm, P.A.
1130 Highmarket Street
P.O. Box 478

Georgetown, SC 29442-0478
(843) 545-9544
Attorney for Respondent
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1.

2,

3.

STATEMENT OF ISSUES ON APPEAL

There being no pending suit involving

nojurisdiction to appoint a receiver and

Appellant's property, the lower court had

by doing so, committed reversible error.

Respondent and its assignor's failure to prosecute proper remedy for nine years

created laches which barred receivership and any further equitable proceeding.

Where Respondent's equitable petition alleged insufficient facts to appoint

receiver, bygranting it, the Circuit Court erred.

Having once dismissed foreclosure action on the same subject in fhe:same Circuit

Court, Respondent's second dismissal offoreclosure action on the same subject in

the same court operates as an adverse adjudication upon the merits barring, any

further proceeding. Having once dismissed foreclosure' action on the same subject •

in the Circuit Court, subsequent dismissal operates as an adverse adjudication

upon the merits.

5. Court's failure to value real property placed in receiver's hands, coupled with its

failure to require the receiver to be bonded voids the appointment ofthe receiver;

6. The appointment of the party actively engaged in securing the receivership the

lower Court grossly abused its discretion.

7. Where evidentiary record contains no proof of service, no affidavit to support

publication, disregard of statutory requirements of publication, no reply to

counterclaim and no affidavit of default, order of appointment of receiver and ail

subsequent enabling orders are void as a matter of law.

8. Presumption ofpayment by debtor arises from Creditors' repeated abandonment of

foreclosure proceedings over a nine year period.
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STATEMENT OF THE CASE

_0n. 9/26/97, Appellant's testatorpurchased two parcels of improved real estate for

$200,000.00, and then organized two LLCs, named Pioneer properties, Inc. and Marina

Ventures, Inc. The testator deeded one parcel to.each LLC in exchange for stock. Each

parcel contained a convenience store andgas station located in Georgetown County.

In order to obtain limited credit, the testator mortgaged both properties to Carolina

First Bank.' On February 6, 2001, Carolina First Bank sued to foreclose the mortgages;

Testator defended byAnswer ofAttorney M. Lee Robertson alleging defenses of estoppel

and set off, (Exhibit #29, p. 46) (Exhibit #30, p. 49) On May 6, 2002, Respondent's

assignor, the Bank, moved under Rule 41 SCRCP. for dismissal of the foreclosure without

prejudice andtheMaster in Equity dismissed it. (Exhibit #12, p. 13)

On June 24, 2003, Carolina First Bank assigned these mortgages "... without

recourse or warranty of anykind. /." to Trinity Investments, ari LLC organized by Johnnie

J. Young and on September 2, 2003, Respondent sued to foreclose. (Exhibit #34, p. 77),

(Exhibit #28, p. 34)

On June 16, 2005, Respondent's attorney moved before Circuit Judge Breeden the

case be stricken under Rule 40(j). In the Form 4, "Judgment in a Civil Case", Judge

Bresden recorded "Order to follow -sr Attr>m°v K4itr4rnrn" rP-<rh:hi+ n% r- q^ tv.^ p;rnivf

Court dismissed the foreclosure. There is no record of any order prepared by Attorney.

Mitchum.

On June 3, 2008, the Supreme Court indefinitely suspended Respondent's

attorney: (Exhibit #5, p. 5) On June 20, 2008, Respondent' attorney filed Summons and

Complaint requesting Johnnie J. Young be appointed Receiver.' (Exhibit #25, p. 30 and 26,

p. 32) The complaint' alleged Appellant was insolvent and Johnnie J. Young was " an
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individual fully capable of disposing ... of two parcels of improved real estate ... to satisfy

the mortgage indebtedness." No foreclosure action was pending. Appellant, testator's

beneficiary, pro se, defended by answer and counterclaim; no Reply to the counterclaim

was filed. (Exhibit #23, p. 26)

OnNovember 17, 2008, the daughter of former counsel Mitchum, Laura Mitchum

Moyer, Esq. was substituted as counsel. (Exhibit #7, p. 8); On November 18, 2008, she

filed a Motion and Order for the Appointment of a Receiver and an Order of Publication.

(Exhibit #20, p. 23), (Exhibit #21, p. 24) No statutory affidavit to support publication was

filed pursuant to §15-9-710 [Code ofLaws ofSouth Carolina (as amended)].

The Court's file includes a consent to serveasReceiver by Johnnie J. Youngdated
''•••' ! •

October 17, 2008, a Motion and Order fori Appointment signed by Circuit Judge

Goodstein on November 7, 2008, and a Notice of Appointment of Receiver signed by

Respondent's counsel November 12,' 2008. (Exhibit #22, p. 25), (Exhibit #21, p. 24). The

Court'srecord does not include notice ofhearing of the Appointment of Johnnie J, Young

as Receiver, nor does the filereflect service ofany ofthe foregoing upon Appellant.

On December 18, 2008, Notice ofthe Motion for Appointment was published in a

newspaper in Georgetown County. (Exhibit #171 p. 20)

Annellant filed a Motion for Reconsideration March 24, 2009 pointing out

Appellant had never been served and the Motion reiterated the defenses set forth in

Appellant's unanswered counterclaim. (Exhibit'#16, p. 18) On March 25, 2009, Johnnie J.

Young, as Receiver executed two quit claim deeds (Exhibit #33, p. 67) to the parcels of

Real Estate to himself as Trinity Investments, LLC. On March 26, 2009, Judge Goodstein

denied Appellant's Motion for Reconsideration. (Exhibit #4, p. 4) On May 5, 2009,

Respondent moved to discharge the Receiver. (Exhibit #15, p. 16) Notice of the Motion
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was published in the Post and Courier, a newspaper in general circulation in Charleston

County. (Exhibit #14, p. 15) On May 18,2009, Appellant requested a continuance to seek

legal representation from Circuit Judge Baxley; the request was denied. On May 22,

2009, Respondent's counsel sought the Receiver's discharge before Circuit Judge

Culbertson. Appellant was represented by a layman, pro se. The Court held his

representation barred as an "... unauthorized practice of law." [Exhibit #32, Page 63, page

4 line 4-8] The Court did not allow Appellant to obtain counsel. Respondent's counsel

did not bring theAnswer and Counterclaim to the Court's attention: Instead Respondent's

counsel requested the Court approve the transfer of the Real Estate parcels by Johnnie J.

Young, Receiver to Johnnie J. Young, as Trinity Investments, LLC. [Exhibit #32, p. 64,

page 5 line 2-5] The Court discharged the Receiver by Form 4 order, ignoring the fact

that the case was scheduled for the non-jury term on May 26, 2009, just four days later.

(Exhibit #2, p. 2), (Exhibit #31, p. 59) Appellant's counsel with Appellant appeared

before Circuit Judge Cothran the 1st day of the term on^May 26, 2009. Respondent's

counsel was present. Respondent's counsel represented to the Court the case was over

and should be dismissed. Appellant's counsel refuted this assertion. The Circuit Court

refused to dismiss the case and scheduled the casefor nonjury trial for June 22, 2009 and

the matter was enntirmp.d until Tune 22 2000 (Fyhil-.it #1 r. 1\ On limp ^ 90DQ

Respondent's attorney filed an Order attempting to end the equitable proceeding. This

order was not served on the Appellant before or after it was submitted and signed.

(Exhibit #15, p. 16) This appeal followed June 26, 2009. (Exhibit #13, p. 14)

ARGUMENTS

Introduction
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This appeal arises from Respondent's attempt to seize real estate and

improvements belonging to Appellant by commencing a stand alone receivership. This

appeal involves a nine year period in which the legal entities of the parties changed

several times. Appellant, began as Mortgagor, then became sole beneficiary, then became

Appellant. Respondent began as Mortgagee, became Assignee, then became Receiver

before becoming Respondent.

Scope Of Review

An action to appoint a receiver and to foreclose a mortgage is an action in equity, and

as such, the Court of Appeals may find facts in accordance with its own view of the
. 1 •; ' .

preponderance ofthe evidence. First Palmetto Bank. FSB v. Patel, 543 SE2d 241, 344 SC

179 (SC App. 2001Y. BB&T ofSC v. Kidwell, 565 SE2d 316, 350 SC 382 (2002).

The power to appoint a receiver arises from the Court of Equity and should be

exercised with caution. In Re: Citizens Exchange Bank ofDenmark, 139 SE 135, 140 SC

471 (1927). ,

Extraordinary remedy ofreceiver does not lie in favor ofone who has an adequate

remedy. Nathan v. .Stanmeyer, 35 SE 133, 57 SC 386 (1900); Parker Produce Inc. v.

Mercer,. 145 SE2d 237, 221 Ga. 449 (1965); Murphy v. Murphy, 134 SE2d 148, 261 NC

I. There being no pending suit involving Appellant's property, the lower

court had no jurisdiction to appoint a receiver and by doing so, committed reversible

error.

When bank and its assignee failed to obtain foreclosure judgment to seize debtor's

real estate, their subsequent attempt to. do so by stand alone, ancillary proceeding should

be denied as a matter of law.
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Summons and complaint for appointment is insufficient to give the Circuit Court

jurisdiction. The lower court had no authority to appoint respondent in this action since

the Summons and Complaint were not reinforced by pending action against the Appellant

corporation. Porter v. Brown. 146 S.E. 810, 159 SC 151 (1929). Hall v. McLuckev. 60

SE2d 280, 135 W.Va. 595 (1950); Nolan v. Guardian Coal Co.. 194 SE 347, 119 W.Va.

545(1937).

II. Court's failure to value real property placed in Receiver's hands

coupled with its failure to require bond from the appointee voided the appointment.

Discretion exists in a court with respect to administration of property and

receivership, but the exercise of such discretion is subject to constitutional limitations.

N.C.R. Company v. Burns. 60 SE2d 615, 217 SC 310(1950) Order appointing receiverin

action for liquidation held void for failure to contain clause fixing value of property

placed in receiver's hands. Truesdell v. Johnson. 142 SE 343, 144 SC 188 (1928) Court

has no authority to authorize a receiver to.sell assets in his custody without receiving

value therefore. N.E Factor and Discount Co. v Mortgage Investments, Inc. of Ga., 193

SE2d 221 107 Ga. App. 705(1963).

It is the usually and better practice to require bonds from receivers, but it is not

essential. jJiiimg v. jbaker, 2i SCJ 334 (1884).

III. Where evidentiary records contains no proof of service, no affidavit to

support publication, no reply to counterclaim and no affidavit of default, order of

appointment of receiver and all subsequent enabling orders are void as a matter of

law.

The Appellants filed an Answer and Counterclaim on August 6, 2008. (Exhibit

#2.3, p. 26) There was no motion to strike the Appellant's Answer and Counterclaim. The

App



Counterclaim presents multiple meritorious defenses to the Respondent's equitable

proceeding. The Court denied the Appellants any opportunity to be heard in the case and

disposed of the matter by way ofmotion less than a week before the case was scheduled

for the non-jury roster, (Exhibit #1, p. 1, Exhibit #2, p. 2. and Exhibit#31, p. 59)

Due.process mandates personal service unless an adverse party "...cannot after due

diligence be found with the state and (a) that fact appears by affidavit to the satisfaction of

the court or judge thereofor that the adverse party is aproper party to an action relating to

real property in this state, such court...may grant the moving party and order that service

be made by publication..." §15-9-710 [Code ofLaws ofSouth Carolina (as amended)].

"In any action or proceeding in this state in which the defendant is a corporation

created by or organized under the laws ofthis State, when no officer or agent thereofupon

whom service ofprocess can be made can, after due diligence, be found in this State and

this is made to appear by affidavit, process may be served upon the corporation by

publication. §15-9-730 [Code ofLaws ofSouth Carolina (as amended)].

These sections, must be strictly construed because service by publication is in

derogation of the common law. Tennev vs. American Pipe NSF Co., 96 F 919 (1899)

Both sections apply to the fact in this equitable proceedings and both require an affidavit.

•r^ 1_ -j.;- - - _1 : l:_J „ff.A^ ,;*.-, +^
KPynnnnrru y r.Miiri.st-.t Niiijiiiinu i n > nuiuav'.!..:> i.vj

^ omi n'f tiip DrrlprQ nf Publication
OUUUUH. lua r wi

she obtained. The lower courts did not have jurisdiction due to the absence of the

affidavit. '

Assuming argundo, no affidavit is deemed necessary, Respondent's counsel failed

to comply with §15-9-740 [Code of Laws of South Carolina (as amended)] "the Order of

Publication shall direct the publication be made in one newspaper ... and for such length

hy; nyVxof time ac mav he r^em-vf) reasonable not less tha
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Respondent's counsel attempted to serve Appellant by publishing notices once each in

two different-newspapers in two counties, one of which was not even the county where the

subject property was located. (Exhibit #14, p. 15 and #17, p. 20)

The court denied Appellant any opportunity to beheard.

IV. When Respondent's equitable petition alleged insufficient facts to

appoint receiver, by granting it, the Circuit Court erred.

Complaint alleging insolvency provided no ground for appointment of receiver,

and by doing so, the lower court committed error of law. Allegations that Appellants were

insolvent, without more, were insufficient to state cause of action for appointment of

receiver. Virginia-Carolina Chemical Company v. Hunter. 66 SE 177, 84 SC 2.14, (1909)..

Insurance Center. Inc. v. Hamilton, 129 SE2d 801, 218 Ga. 597 (1977). Mere insolvency

alone, is not a ground for the appointment of a receiver. Petition which failed to allege

facts showing right ofRespondent or any other party would be prejudiced in any way,

unless receiver were appointed, failed to state a cause ofaction for appointment. Bower v.

Certainteed Products Corp.. 119 SE2d S ?i6rta 646 (iQfii)

Parties are judicially bound by their pleadings unless withdrawn, altered, or

stricken by amendment. Allegations and statements contained in pleadings are conclusive

against die pleader. Postal v. Mann. 418 SE2d 322, 308 SC 385 (1992).

No rents and profits from the property being .in jeopardy, by appointing a receiver,

the lower court committed a manifest abuse of discretion. Both commercial properties

were vacant and no rents and profits were subject to misappropriation that would

prejudice Respondent.

V. Having once dismissed foreclosure action on the same subject in the

same Circuit Court, Respondent's^sgc^nd dismissal of foreclosure action on the same
App



subject in the same court operates as an adverse adjudication upon the merits

barring any further proceeding.

On May 6, 2002, Respondent's Assignor, the bank, moved under Rule 41 SCRCP

for dismissal without prejudice. (Exhibit #12, p.

of any payment or other action by Mortgagor,

rights and obligations are incidental too, and depend upon, those created by its assignor,

' r'
the bank, in formal documents and by acts and conduct.

An assignee of an overdue mortgage takes it subject to existing defenses. Ives v.

Rutland, 133 SE 539, 135 SC 173 (1926). An innocent assignee for value of a mortgage

takes it subject to equities (emphasis added) existing between mortgagor and mortgagee.

Patterson v. Rabb, 17 SE 463, 38 SC 138 (1893). A mortgagor is not estopped to set up

the. defense of payment against an assignee. Woodrow v. Fredrick, 131 SE 598, 133 SC

431 (1926).

On June 16, 2005, Respondent's attorney moved before Circuit Judge Breeden the

case be stricken under Rule 400). (Exhibit #8, p. 9) In the Form 4, "Judgment in a Civil

Case", Judge Breeden records: Order to follow per Attorney Mitchum. (Exhibit #8, p. 9)

There is no record of anyorder byAttorney Mitchum nor was the case ever restored.

r>,,i^ ai Q'rT>nv> nr^nVlpc " q nntirp nf rlicmi^nl rvn'p.rates as adindication upon

the merits when filed by a plaintiff who has once dismissed in any Court in of the United

States orof any State an action based on or including the same claim."

VI. Respondent and assignor's failure to prosecute proper remedy for nine

years gives rise to laches barring receivership.

The principle of'laches" is an equitable statute oflimitations. White v. Hornsby,

179 SE 671, 176 SC 36 (1935). The statute of
101
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in courts of equity, it applies to actions at common law. Where laches are sought to bar a

claim, for a shorter time than provided bythestate oflimitatibhsTor actionsat law, a court

of equity may find the shorter time sufficient to constitute laches and bar recovery.

Treadaway v. Smith. 479 SE2d 849, 325 SC 367 (S.C. App. 1996); Blackwell v. Ryan. 21

SC 112 (1884). Smith v. Smith, 1 McMullEq. 126 (1841).

Laches generally connote unduelapse of time,negligence, and opportunityto have

acted sooner. When all three factors are shown, equity bars recovery. Romainton v.

Poulos, 124 SE2d 611, 240 SC 13 (1962). Whether or not recovery is defeated depends

on the facts and circumstances of each case. Atlantic Life Insurance Co. v. Rowland, 22

F2d 126 (C.C.A.S.C. 1927). The evidentiary recordsatisfies the first criteria - knowledge.

Drawn by his attorney, Mitchum, Respondent obtained assignment of the note and

mortgage from the bank for an unknown discount "... without recourse or warrantee of

any kind ..." (Exhibit #34, p. 77) Georgetown County public record documents notice to

Respondent and his attorney, Mitchum, of the bank-assignor's foreclosure February 6,

2001. (Exhibit #30, p. 49) Aware assignor had accelerated the debt by Notice of Default,

two months later, Respondent commenced foreclosure, (Exhibit #28, p. 34) thus

Respondent cannot deny knowledge of fact upon which Appellant bases the defense of

1—1 a ii„i.x7_ j._„x_x_^ a. :_j.- J _ .f u. xi___ 3 -lI-,^- n ._.._„ .i _ „x) _ __ i
ia«^iic->. r^ppciicuil 6 ICblaLUi Weill iiiiU UciiiUH, Uicii tUiU. Liicic, lYcSpOiiCicJii b COUiibfci, at>

moving party, was under a duty to take affirmative action. Inexplicably, and negligently,

Respondents Counsel took no action for seven months. On March 24, 2004, testator died

and on May 24, 2004, Appellant, his sole beneficiary, timely and diligently, was

appointed Personal Representative. (Exhibit #11, p. 12) Then and there, Respondent's

Counsel, as moving party, was under a duty to move to have Appellant bonded in an

.-•mount-equal to any alleged indebtedness. Inexplicably and negligently, Respondent's
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counsel took no action. If application for bond was denied by the Probate Court, then and

there, Respondent's Counsel was under a duty to move the appointment of an appointee

selected by Respondent to be appointed administrator in Georgetown County where the

subject real property is located. Inexplicably and negligently, Respondent's counsel took

no action for nine months. The circuit court inquired the status of the case at the February

7, 2005 calendar call; Respondent's Counsel acknowledged awareness of testator's death.

(Exhibit #10, p. 11) Inexplicably and negligently, Respondent took no action, and instead

sought continuance based upon the death. (Exhibit #10, p. 11) The circuit court inquired

the status of the case at the April 12, 2005 calendar call. Inexplicably and negligently,

Respondent moved to continue, however the Circuit Court imposed a one month deadline

in response. (Exhibit #9, p. 1.0) Inexplicably and. negligently, Respondent took no action

for 30 days, and on June 15, 2005,.Circuit Judge Breeden dismissed Respondent's action

under Rule.40(j) SCRCP and ordered Respondent's counsel to provide, him with a

proposed explanatory order. (Exhibit. #8, p. 9) Inexplicably and negligently, Respondent

took no action and thirty-six months later, on June 30, 2008, Respondent's Counsel was

indefinitely suspended by theSupreme Court. (Exhibit #5, p. 5)

When there is a reason or situation that demands assertion, failure to assert the

known-right, laches arise. Ex Parte Stokes, 182SE2d 306,256 SC 260 (1971)

The undisputed facts document material prejudice to Appellant from Respondent's

negligence..

The mortgagor's first answer.alleged the bank induced him to sell certain real

property that was free and clear of any liens and

#29, p.. 46) Inreturn, the bank promised to lend

encumbrances, to pay the bank. (Exhibit

the mortgagor enough money to purchase

inventory. The' mortgagor's answer further alleged the bank's failure to loan the funds
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caused the mortgagor to lose income equal to his indebtedness to the bank. (Exhibit #29,

p. 46) As a result of Respondent's silence and inaction delay, Appellant had no reason or

necessity to obtain this crucial evidence before it became unavailable. In either

foreclosure, a movingparty was underan affirmative dutyto prove the indebtedness. Had

Respondent served, or made notice of his intent to seize the property during the previous

four years, Appellant would have had opportunity to defend. Appellant now has no means

to reconstruct the payment history of her testator. Loss of this evidence has materially

prejudiced Appellant. Fretwell v. Neal, 11 Rich. Eq. 359, (1859). Great lapse of time held

strongly to support a defense not only in supplying lost property, but also in raising the

presumption no wrong was committed.

VII.' By appointing the party actively engaged in securing the receivership

the lower Court grossly abused its discretion.

No one ordinarily may be appointed receiver whose personal interest would

substantially conflict with his unbiased judgment and duties as receiver and this rule of

impartiality holds good in selecting counsel for the receiver, that no one ordinarily may be

appointed attorney for receiver whose personal interest would substantially conflict with

his unbiased judgment and duties as attorney for the receiver. Lowder y. All Star Mills,

309 SE2d 193 309 N.C. 695 1983V Perm Mutual Life v. Cudd, 172 SE 787, 172 SC 88

(1934).

The primary purpose of a receivership is to place the assets in the custody of an

impartial, unbiased person. In this case, the true identity of the receiver was never

revealed to the Court. It was never disclosed the receiver was the father of the Wendy Y.

Adams who signed an affidavit attached to the Complaint. (Exhibit #24, p. 29) It was

;.:.. er disclosed thai: Johnnie J. Young, the Receiver, was also the managing member of
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the Respondent Trinity Investments, LLC. (Exhibit #35, p. 78] The Complaint requested

the Receiver by appointed with "full power and authority to sell said assets at public for

private sale." (Exhibit #25, p. 30) In the present case, the receiver acted in his own

interests. The receiver transferred the subject properties to his own company on his own

authority without regard to the Appellant's rights and then sought to be discharged.

(Exhibit #33, p. 67)

Generally a receiver is prohibited from dealing with receivership propertyor funds

to his own benefit. Rinehart v. Ireland, 199 SE 871,120 W. Va. 599 (1938).

Property in the hands of a receiver is in

by receiver is possession of the Court which appointed him. Bates v. SCN Bank, 313

SE2d 361, 280 SC 599 (1984).

Receiver's sale of realty is a judicial sale, subject to confirmation of court, and

order directing sale and advertisement thereof should state definitely time and place

wherein bids are received. Harmon v. Mechanics Bldg.. et al., 180 SE 873, 177 SC 153

(1935).

VIII. Presumption of payment by debtor arises from Creditors' repeated

abandonment of foreclosure proceedings over a nine year period.

Wrverp n mnr+oaonr has been permitted to remain in possession, after a length of

nine years, the mortgage will be presumed to have been discharged by payment, unless

circumstances can be shown sufficiently strong to repel the presumption, such as payment

ofinterest, apromise to pay, or an acknowledgment by the mortgagor that the mortgage is

still existing. Wilson v. Watkins, 28 U.S. 43, 3Pet. 43, 7L.Ed. 596 (U.S.C.1930),
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CONCLUSION

Appellant requests-the-court'cancel all actions taken by the Receiver and by its

decision hold that any further attempt in equity and in law by Respondent to seize

Appellant's property be barred.

Dated: March \0 ,2010
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STATEMENT OF THE ISSUES ON APPEAL

1. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY THE
APPOINTMENT OF THE RECEIVER, WHERE THE. GOVERNING STATUTE
GAVE THE TRIAL COURT SUBJECT MATTER JURISDICTION TO APPOINT A
RECEIVER AND WHERE APPELLANTS FAILED TO RAISE THE ISSUE TO THE
COURT?

2. . DID THE COURT'S FAILURE TO VALUE REAL PROPERTY PLACED IN THE
RECEIVER'S HANDS AND ITS FAILURE TO REQUIRE A BOND VOID THE
APPOINTMENT OF THE RECEIVER WHERE APPELLANTS FAILED TO RAISE
THE ISSUE TO THE COURT?

3. ARE ALL ENABLING ORDERS VOID AS A MATTER OF LAW DUE TO
ALLEGED DEFECTS IN SERVICE WHERE THE APPELLANTS MADE A

. GENERAL APPEARANCE AND A VOLUNTARY SUBMISSION TO THE
JURISDICTION OF THE COURT AND WHERE APPELLANTS FAILED TO RAISE
THE ISSUE TO THE COURT?

4. DID THE TRIAL COURT ERR IN NOT DISMISSING THE ACTION FOR FAILING
TO ALLEGE SUFFICIENT FACTS TO APPOINT A RECEIVER BY THE
RESPONDENT, WHERE APPELLANTS FAILED TO PRESERVE THE ISSUE FOR
APPELLATE REVIEW AND FAILED TO HIRE COUNSEL FOR APPELLANTS'
CORPORATIONS?

5. /DID THE TRIAL COURT ERR IN FAILING TO DISMISS THE ACTION
PURSUANT TO THE TWO DISMISSAL RULE WHERE APPELLANTS FAILED TO
RAISE THE ISSUE TO THE COURT?

6. DID THE TRIAL COURT ERR IN FAILING TO DISMISS THE ACTION UNDER
THE DOCTRINE OF LACHES WHERE THE APPELLANTS FAILED TO RAISE
THE ISSUE TO THE COURT AND WHERE THE GOVERNING STATUTE
PROVIDES FOR A TWENTY YEAR STATUTE OF LIMITATION ON
MORTGAGES? . .

7 r»Trt TTJC TT>TAT rnilDT TTTDT} TXT ATmATMTTMP T-TTr? T-ST-?/-iT7T-I TT^r> iniinnr tup
,. "i" '"^ ii.vj.r-i.1^ wui\i um UN nrruu>iniNu ine mi^£,ivcr. wntiu: inn

APPELLANTS FAILED TO RAISE THE ISSUE TO THE COURT?

8. DID THE TRIAL COURT ERR IN FAILING TO DISMISS THE ACTION ON THE
PRESUMPTION OF PAYMENT WHERE THE APPELLANTS FAILED TO RAISE
THE ISSUE TO THE COURT AND WHERE THE ENABLINGSTATUTE PROVIDES
FOR A TWENTY YEAR STATUTE OF LIMITATION?
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STATEMENT OF THE CASE

The Appellants are corporations registered with the South Carolina Secretary of State

with Walter F. Green as the RegisteredAgent. WalterF. Greenhas been deceased since 2004.

On June 20, 2008, Respondent's attorney filed a Summons and Complaint requesting that

Johnnie J. Young be appointed Receiver. On June 30, 2008, the Supreme Court suspended the

Respondent's attorney for nine (9) months. Notice of the Suspension and Notice of Appointment

of the Trustee were published once a week for three weeks in the Georgetown Times, a

newspaper of general circulation in Georgetown County. On August 6, 2008, Julie Parker

Green, the sole owner of the Appellant corporations filed a Pro Se Answer and Counterclaim.

These pleadings were never served on the former counsel of the Respondent, the Trustee for the

former counsel of the Respondent, or the new counsel for the Respondent.

Laura M. Moyer of Maring Law Firm, P.A., was substituted as Counsel in the case by

Order of the Honorable Larry R. Patterson, dated November 12, 2008, and filed on November

17,2008.

On November 18, 2008, a Motion and Order for Appointment of Receiver, Consent to

Serve as a Receiver, and Notice of Appointment of Receiver were filed with the Court. On

December 18, 2008, the Notice of Appointment of the Receiver was published in the Coastal

Observer pursuant to an Order of Publication signed by the Honorable Alison Renee Lee and

filed on November 18, 2008. On March 24, 2009, the sole owner of the corporation, Julie Parker

Green, filed a Pro Se motion for reconsideration of the appointment of the Receiver.

Respondent was never served with a Motion for Reconsideration or Notice of a Motion for

Reconsideration. The Honorable Diane S. Goodstein dismissed the motion for reconsideration
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on the grounds that the motion was not timely made and that Mrs. Green, as a non-lawyer, could

not represent the corporations in the Circuit Court.

On May 5, 2009, the Respondent moved for the discharge of the Receiver. The Clerk of

Court for Georgetown County sent notice of the hearing to the Respondent and the Appellants

for the hearing date of May 22, 2009. The Respondent published a Notice of Hearing in the .Post

and Courier, a newspaper of general circulation in Charleston and Georgetown Counties.

Neither the Appellants nor Julie Parker Green formally requested a continuance to seek

legal representation. The Appellants sent an e-mail to the Honorable Michael Baxley requesting

a continuance. Judge Baxley referred the e-mail to the Honorable Benjamin Culbertson. Judge

Culbertson then denied the informal request for a continuance. No formal Motion for a

Continuance was filed. (Appendix, pp. 81-84.)

On May 22, 2009, Respondent's counsel sought the Receiver's discharge before the

Honorable Benjamin Culbertson. Walter Jeffrey Dillon Green, a non-lawyer, represented to the

Court that he was appearing on behalf of Julie Parker Green, the sole owner of the Appellant

corporations. The Court informed Mr. Green "because these are corporations the law mandates

that only attorneys can appear on behalf of corporations and court proceedings and because there

is a restriction against the unauthorized practice of law you can't appear on behalf of those

defendants .. ." (R. p. 63, lines 4-8.) No request for a continuance was made to the Court to give

the Appellant corporations an opportunity to obtain counsel.

At the hearing, the Receiver's report as well as quit-claim deeds transferring real property

owned by the Appellant corporations to Trinity Investments, LLC, the Appellants' only secured

creditor, in the amount of $766,006.02, were offered as exhibits. (R. p. 64).
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The Court by its Order dated May 29, 2009, approved the actions of the Receiver and

discharged him from his duties. (R. p. 1). The OrderDischarging the Receiver was filed on June

5, 2009. No motion for reconsideration or any other post-trial motions were filed in regards to

the final order dated May 29, 2009, by the Appellants or Mrs. Green, the sole shareholder.

The Appellants' counsel.states that he appeared on behalfof the corporations at a roster

call on May 26, 2009. It should be duly noted that this was the first time that the Appellant

corporations were represented by an attorney. Appellants' counsel did not file a notice of

appearance, a motion for reconsideration, or any other post-trial motions even though he was

representing the corporations.

The only action taken by the Appellants' attorney was to file this appeal.

ARGUMENTS

STANDARD OF REVIEW

An action to appoint a receiver is an action in equity and as such, the Court of Appeals

may find facts in accordance with its own view of the preponderance of the evidence. First

Palmetto Bank v. Patel, 344 S.C. 179, 543 S.E.2d 241 (S.C. App. 2001). However, the Court

"should not ignore the findings of the trial judge ..." Historic Charleston Holdings, LLC v.

Mallon, 365 S.C. 524, 533, 617 S.E.2d 388, 392 (Ct. App. 2005). Furthermore, an.Appellate

Court cannot hear and determine issues not properly raised at trial. Pelican Building Centers of

Horry-Georgetown, Inc. v. Button, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993).

This standard of review is applicable to all issues in this case.

I. THE COURT HAD SUBJECT MATTER JURISDICTION TO APPOINT A

RECEIVER.

The question,of subject matter jurisdiction raised by the Appellants is without merit. Our

Courts have on numerous occasions stated that a Court has subject matter jurisdiction if there is
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"the power to hear and determine cases of the general class to which the proceedings in question

belong." Cecil Dove v. Gold Kist Inc., 314 S.C. 235, 442 S.E.2d 598. A further definition of

Subject Matter jurisdiction was stated by our Supreme Court in Atlanta Skin and Cancer Clinic,

P.C. v. Hallmark General Partners, Inc., 320 S.C. 113, 463 S.E.2d. 600 (S.C. 1999). There the

Court favorably quoted Black's Law Dictionary that Subject matter jurisdiction "refers to court's

power to hear and determine cases of the general class or category to which proceedings in

question belong Black's Law Dictionary 1425 (6th Ed 1990).

Our Circuit Courts have been vested with jurisdiction for the appointment of

Receivership under South Carolina Code of Laws §15-65-10. The present matter involves

corporations that are insolvent or in imminent danger of insolvency as set forth in the Complaint.

Pursuant to §15-65-10(4) the Court is empowered to appoint a receiver: "When a corporation

has been dissolved, insolvent or in imminent danger of insolvency or has forfeited its corporate

rights..."

From the four corners of the complaint it calls for a winding up of the corporate affairs of

two corporations with their only assets consisting of two parcels of property that have been

deteriorating rapidly and are heavily mortgaged. Moreover, the complaint asserts that the

receiver should dispose of the corporate assets to satisfy the mortgage indebtedness of the

property.

II. THE COURT DID NOT COMMIT REVERSIBLE ERROR BY NOT REQUIRING
A BOND AND BY FAILING TO VALUE THE REAL PROPERTY.

The issues set forth by the Appellants in the above argument are raised for the first time

on appeal and thus cannot be considered by the Court of Appeals. Our Courts "have adhered to

the rule that where an issue has not been ruled upon by the trial judge nor raised in post-trial

motion, such issue may not be considered on appeal." Pelican Building Centers of Horry-
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Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993). South Carolinadoes

not have a plain error rule for appeals. State v. Santiago, 370 S.C. 153, 163, 634 S.E.2d 23, 29

(Ct. App. 2006) (citation omitted). Thus, it is the litigant's duty to bring to the trial court's

attention any perceived error, and the failure to do so amounts to a waiver of the alleged error.

South Carolina Department ofTransportation v. First Carolina Corp. ofS.C, 372 S.C. 295, 301,

641 S.E.2d 903, 907 (2007).

Assuming for the sake of argument that this issue has been properly preserved for the

review, the Appellants' arguments are without merit.

The failure of the Court to request a fixation of value on the property is not reversible

error. Our Supreme Court has held that "Where an error is made in fixing the value of the.

property in the order appointing a receiver, the circuit judge has power to correct such error.

Allen v. Cooley, 53 S.C. 414, 31 S.E. 636 (1898). In the present case, the Appellants never gave

the Circuit Court the opportunity to fix said error.

Our South Carolina Supreme Court has held in Dewalt v Kinard, 19 S.C. 286, 1883 WL

4886 (1883) that "It is not necessary that a plaintiff should give bond to entitle him to the

appointment of a receiver ..."

III. APPELLANTS ARGUE THAT THE EVIDENTIARY RECORD CONTAINS NO
PROOF OF SERVICE, NO AFFIDAVIT TO SUPPORT PUBLICATION, NO
REPLY TO COUNTERCLAIM AND NO AFFIDAVIT OF DEFAULT AND

THEREFORE TAKES THE POSITION THAT THE ORDER OF
APPOINTMENT OF RECEIVER AND ALL SUBSEQUENT ORDERS ARE
VOID AS A MATTER OF LAW.

The issues set forth by the Appellants in the above argument are raised for the first time

on appeal and thus cannot be considered by the Court of Appeals. Our Courts "have adhered to

the rule that where an issue has not been ruled upon by the trial judge nor raised in post-trial

motion, such issue may not be considered on appeal." Pelican Building Centers of Horry-
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Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993). South Carolina does

not have a plain error rule for appeals. State v. Santiago, 370 S.C. 153, 163, 634 S.E.2d 23, 29

(Ct. App. 2006) (citation omitted). Thus, it is the litigant's duty to bring to the trial court's

attention any perceived error, and the failure to do so amounts to a waiver of the alleged error.

South Carolina DepartmentofTransportation v. First Carolina Corp. ofS.C, 372 S.C. 295, 301,

641 S.E.2d 903, 907 (2007).

Again assuming that this issue was preserved, it is undisputed that Julie Parker Green

filed an answer and counterclaim on behalf of the corporations as its sole owner with the Clerk

of Court for Georgetown County on or about August 6, 2008. It is also undisputed that Julie

Parker Green subsequently filed a motion for reconsideration of the appointment of a receiver.

The Court in its order dismissing the motion for reconsideration advised Mrs. Green that she.

could not represent the corporation and needed to hire an attorney to represent the corporations.

At the hearing to discharge the receiver, Mrs. Green attempted to have her son represent her at

the hearing. This individual did not have a license to practice.law.

Any defect or irregularity in service of process is waived by defendants' general

appearance. Strickland v. Consolidated Energy Products Co., 274 S.E. 554, 265 S.E.2d 682

(1980). The Court in Strickland went on to hold that a "general appearance to be a voluntary

submission to the jurisdiction of the court." Id. at 555. In the present action, it is undisputed that

Julie Parker Green'submitted herself as sole owner and shareholder of the Defendants to the

jurisdiction of the Court.

Julie Parker Green filed a counterclaim with her answer on behalf of the corporations but

the same was never served. The Clerk of Court's file also indicates that there is no summons

attached to the counterclaim. \
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The Appellants' arguments of insufficient service of process fails because of the actions

of the sole owner of the Appellants. In this case, the sole owner, although practicing law without

a license, has bound the corporations by the filing of an answer in the Clerk's file, filing a motion

for reconsideration, and appearing Pro Se before the Court. This issue has been discussed in the

treatise 8 A.L.R. 5™ 653 §17 Effect of corporation's appearance through nonattorney. This

treatise states that courts have held or recognized that a corporation which appeared improperly

through an agent other than an attorney could not avoid the results of a proceeding by alleging

the impropriety of its own appearance, the appearance would be deemed to bind the corporation.

Citing ScandiaDown Corp. v Euroquilt, Inc. (1985, CA7 111) 772 F2d 1423,227 USPQ 138, 3 FR Serv

3d 195, cert den 475 US 1147, 90 L Ed 2d 346, 106 S Ct 1801, 229 USPQ 560; United States v Priority

Products, Inc., (1985) 9 CIT 391, 615 F. Supp. 593.

It is undisputed that the sole owner of the corporations had actual knowledge and was in

possession of the summons and complaint because she, although practicing law without a

license, filed a responsive pleading, motions and made appearances. Our Courts have held that

the principal object of service of process is to give notice to the defendant corporation of the

proceedings against it. Burris Chemical, Inc. v. Daniel Construction Co. 251 S.C.483, 163

S.E.2d 618 (1968).

IV. COMPLAINT ALLEGED SUFFICIENT FACTS TO APPOINT A RECEIVER.

The issues set forth by the Appellants regarding the failure to allege facts sufficient to

appoint a receiver is raised for the first time on appeal and thus cannot be considered by the

Court of Appeals. Our Courts "have adhered to the rule that where an issue has not been ruled

upon by the trial judge nor raised in post-trial motion, such issue may not be considered on

appeal." Pelican Building Centers of Horry-Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427

S.E.2d 673, 675 (1993). South Carolina does not have a plain error rule for appeals. State v.
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Santiago, 370 S.C. 153, 163, 634 S.E.2d 23, 29 (Ct. App. 2006) (citation omitted). Thus, it is the

litigant's duty to bring to the trial court's attention any perceived error, and the failure to do so

amounts to a waiver of the alleged error. South Carolina Department of Transportation v. First

Carolina Corp. ofS.C, 372 S.C. 295, 301, 641 S.E.2d 903, 907 (2007).

The Appellants had numerous opportunities to obtain legal counsel throughout the

process and move to dismiss the complaint on the grounds that it did not allege facts sufficient to

form a cause of action and to object to the appointment of the receiver. They failed to pursue

either until this appeal was filed.

V. THE TWO DISMISSAL RULE IS INAPPLICABLE TO THIS ACTION.

The issues set forth by the Appellants regarding the two dismissal rule is raised for the

first time on appeal and thus cannot be considered by the Court of Appeals. Our Courts "have

adhered to the rule that where an issue has not been ruled upon by the trial judge nor raised in

post-trial motion, such issue may not he considered on appeal." Pelican Building Centers of

Horry-Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993). South Carolina

does'not have a plain error rule for appeals. State v. Santiago, 370 S.C. 153, 163, 634 S.E.2d 23,

29 (Ct. App. 2006) (citation omitted). Thus, it is the litigant's duty to bring to the trial court's

attention any perceived error, and the failure to do so amounts to a waiver of the alleged error.

South Carolina Department ofTransportation v. First Carolina Corp. ofS.C, 372 S.C. 295, 301,

641 S.E.2d 903, 907(2007).

Even if the Court considered applying the two dismissal rule, it is not applicable to the

facts of this case. In order for the two dismissal rule to apply, the cases must be dismissed by the

same plaintiff. In the present action, the Appellants are relying on the two dismissal rule as

defined under Rule 41 of the South Carolina Rules of Civil Procedure. The rule specifically
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states that dismissals are without prejudice "except that a notice of dismissal operates as an

adjudication upon the merits when filed by aplaintiff who has once dismissed in any court of the

United States or of any state an action based on or including the same claim." (Emphasis

Added.)

Here, it is undisputed that there have not been two dismissals from the same plaintiff. At

best there has been one dismissal by Carolina First Bank, an entity that is not a part of this

action, and one by the Respondent.

The argument that an assignee of a mortgage takes it subject to existing defenses does

impact this case. At the time the mortgage was purchased by the Respondent, there was no

defense available to the Appellants under Rule41 or the twodismissal rule.

VI. THE LACHES ARGUMENT FAILS DUE TO THE STATUTE OF LIMITATIONS
ON FORECLOSURE OF MORTGAGES.

The issues set forth by the Appellants regarding laches is raised for the first time on

appeal and thus cannot be considered by the Court ofAppeals. Our Courts "have adhered to the

rule that where an issue has not been ruled upon by the trial judge nor raised in post-trialmotion,

such issue may not-be considered on appeal." Pelican Building Centers of Horry-Georgetown,

Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993). South Carolina does not have a

plain error rule for appeals. State v. Santiago, 370 S.C. 153, 163, 634 S.E.2d 23, 29 (Ct. App.

2006) (citation omitted). Thus, it is the litigant's duty to bring to the trial court's attention any

perceived error, andthe failure to do so amounts to a waiver of the alleged error. South Carolina

Department ofTransportation v. First Carolina Corp. ofS.C, 372 S.C. 295, 301, 641 S.E.2d

903,907(2007).

The Appellants' interpretation of laches in Tredaway v. Smith, 325 S.C. 367, 479 S.E.2d

849 is incorrect. The Court in Tredaway defined laches as "neglect for an unreasonable and
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unexplained length of time, under circumstances affording opportunity for diligence, to do what

in law should have been" Id. at 856 done. Hallums v. Hallums, 296 S.C. 195, 371 S.E.2d 525

(1988). If the defense of laches is applicable, whether a claim is barred is to be determined in

light of the facts of each case, taking into consideration whether the delay has worked injury,

prejudice, or disadvantage to the other party; delay alone in assertion of a right does not

constitute laches. Id. However, the statute of limitations, rather than laches, is applicable to a

legal as opposed to an equitable claim. Edens v. Edens, 312 S.C, 488, 435 S.E.2d 851 (1993).

Therefore, laches does not operate to bar a legal claim when the applicable statute of limitations

has not run. Id. .

South Carolina Code of Laws §15-3-520(a) provides that the limitation for an action

secured by a mortgage is twenty years. It is undisputed in this case that there is a valid mortgage

on the properties in question. The Appellants concede in their brief that the earliest time in

which to start the clock on a limitation of action would have been February 6, 2001.

VII. THE COURT DID NOT ABUSE ITS DISCRETION IN APPOINTING THE

RECEIVER.

The issues set forth by the Appellants regarding the appointment of a receiver is raised

for the first time on appeal and thus cannot be considered by the Court of Appeals. Our Courts

"have adhered to the rule that where an issue has not been ruled upon by the trial judge nor

raiseu in post-tnai motion, sucn issue may not oe consiuereu on appeal." Peiican Building

Centers of Horry-Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993).

South Carolina does not have a plain error rule for appeals. State v. Santiago, 370 S.C. 153, 163,

634 S.E.2d 23, 29 (Ct. App. 2006) (citation omitted). Thus, it is the litigant's duty to bring to the

trial court's attention any perceived error, and the failure to do so amounts to a waiver of the
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alleged error. South Carolina Department ofTransportation v. First Carolina Corp. ofS.C, 372

S.C. 295, 301, 641 S.E.2d 903, 907 (2007).

Arguing that the Appellants preserved this argument, there is no evidence presented that

would suggest that the appointment of the receiver would amount to an abuse of discretion. Our

Courts have held that where there is no showing of any facts making it not for the best interest of

all creditors, and no statutory authority forbidding the appointment, it is not an abuse of

discretion to appoint a creditor as a receiver. Ex parte Planters Bank, 122 S.C. 241, 115 S.E.

299(1922).

While it is unusual for a creditor to be named receiver, it should not be set aside when it

is not objected to by any party. Our Supreme Court held in Penn Mutual Life Insurance Co. v.

Cudd, Ml S.C. 88, 172 S.E. 787, that the mere fact that.a person is a party to the suit does not

absolutely disqualify him: The Court in Penn went on to recognize that "Our examination of the

decisions from other jurisdictions has shown that even when a party to the litigation in which a

receivership is declared is appointed a receiver, it has been a party who. was a creditor.". Id. at

788.

VIII. ARGUMENT OF PRESUMPTION OF PAYMENT FAILS.

The issues set forth by the Appellants regarding the appointment of a receiver is.raised

for the first time on appeal and thus cannot be considered by the Court of Appeals. Our Courts

"have adhered to the rule that where an issue has not been ruled upon by the trial judge nor

raised in post-trial motion, such issue may not be considered on appeal." Pelican Building

Centers of Horry-Georgetown, Inc. v. Dutton, 311 S.C. 56, 60, 427 S.E.2d 673, 675 (1993).

South Carolinadoes not have a plain error rule for appeals. State v. Santiago, 370 S.C. 153, 163,

634 S.E.2d 23, 29 (Ct. App. 2006) (citation omitted). Thus, it is the litigant's duty to bring to the
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trial court's attention any perceived error, and the failure to do so amounts to a waiver of the

alleged error. South Carolina Department ofTransportation v. First Carolina Corp. ofS.C, 372

S.C. 295, 301, 641 S.E.2d 903, 907 (2007).

While South Carolina law recognizes a presumption of payment applicable to mortgages,

the presumption begins after the expirationof the twenty year statute.

South Carolina Jurisprudence Action/Debt §8 states:

South Carolina law also recognized a presumption, applicable to bonds and
other sealed instruments, such as notes, bills of exchange or other negotiable
paper, mortgages, deeds of trust or statutory liens, and to judgments, that
payment or performance had been made if no demand had been made for 20 or
more years. The presumption was one of fact, based on public policy and
necessity, which not only barred recovery but extinguished the debt. After 20
years, the cause of action no longer existed unless the defendant made "a distinct
admission of a subsisting legal obligation of the debt, unaccompanied by any
conduct or expression indicative of an unwillingness to pay." Such an
admission had to be of the character required to resist a debt barred by the
statute of limitations, such as a written admission under oath in a bankruptcy
proceeding or a renewal of execution by a plaintiff after 20 years without
objection by a defendant whohad beenserved witha summons for renewal.

CONCLUSION

Based on the above, Respondent respectfully requests that this Court affirm the findings

of the trial Court as to each issue presented on appeal.

Respectfully submitted,

MARINGL^W FIRM, P.A.
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INTRODUCTION

The legal authorities cited in Respondent's initial brief fail to address the particular

issues of this case.

REPLY TO RESPONDENT'S MISSTATEMENT OF ISSUES ON APPEAL

Respondent seeks to transform Section 16-55-30 [Code ofLaws ofSouth Carolina

(as amended)], by christening it "the governing statute". Our General Assembly did not

intend to create a new cause of action or abolish due process by its enactment. It

expressly conforms to the settled case law of South Carolina cited in Appellant's

Argument #1. All ofits provisions clearly refer to the necessity ofapending action: "(1)

Before Judgment ... (2), (3) After Judgment ... (4) Dissolution ..., Insolvency" Both

refer to the necessity of a prior former adjudication - insolvency means one that is

judicially ascertained which then grounds a the Court's jurisdiction. Smalley v.

Chisenhall, 18 So. 739, 740, 108 Ala. 683; Delaware L.W. and R. Co. v. Oxford Iron Co.

33 N.J. Eq. (6 Stew) 192, 195.

REPLY TO RESPONDENT'S MISSTATEMENT OF THE CASE

The opening paragraph of Respondent's case statement emphasizes the year

Appellant's father died in hopes this court will not consider Respondent's intentional or

negligent taiiure to comply witri due process, ine secona paragrapn crnut. uuy icicivn^

to the basis of Respondent's claim, his assigned mortgage, and makes no attempt to

provide this Court with an explanation for Respondent's conduct since he obtained the

mortgage by assignment, June 24, 2003. Nor does Respondent's statement explain why

Respondent failed to plead or advise the Circuit Court judges that Johnnie J. Young was

Appellant's principal creditor and that if appointed, a routine surety bond would be
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obtained. Instead, Respondent criticizes the pro se appellant for failing to notify a

Trustee, of her Answer and Counterclaim. The pro se appellant's recording of the Answer

and Counterclaim in the Court file expressly notified Respondent. Assuming arguendo,

an attorney isn't "notified" by the public record of his own case file, Respondent's

statement makes no attempt to establish prejudice as a result of her failure to formerly

serve the Answer and Counterclaim upon the trustee. Gardener v. SC Department of

Revenue. 577 SE2d 190, 353 S.C. 1 (Rehearing Denied) (2003) Upon succeeding the

Trustee November 17, 2008, Respondent's new attorney was under a duty to inspect the

Court's file.

The third paragraph makes no attempt to explain to this court how the Appellant's

principal creditor was appointed receiver without bond the same daythe motion was filed,

nor does Respondent's brief explain to the Court, why the Notice of Appointment was

published in a one day a week newspaper located in the coastal community of Pawleys

Island and primarily distributed in only one region of Georgetown County - Waccamaw

Neck, since the preceding Notice of Respondent's Counsel's suspension had been

published in the Georgetown Times, the only Georgetown County newspaper with a

general circulation to every area of the county since 1798. Furthermore, it doesn't explain

to the Court why the Notice of Final Discharge was published in a Charleston County

newspaper, and not in Georgetown County where the subject real estate is located.

Appellant did retain counsel for the May 26, 2009 Common Pleas non-jury roster

call who appeared on the Appellant's behalf. The case was continued by Judge R. Ferrell

Cothran until the June 22, 2009 term. At the next roster call, appellant's attorney learned

the case had been ended byOrder Discharging Receiver filed on June 5, 2009.
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Having gained possession of all of Appellant's property without any impartial

judicial scrutiny or fiduciary bond, Respondent's quit claim deed alleging indebtedness of

$766,006.02 rings hollow when compared with the evidentiary record. By stating this

amount as consideration, Respondent, for the first time, alleges $766,006.02 as

Appellant's indebtedness. Court documents of the bankruptcy court in Columbia reveals

this as false. This issue is discussed in reply to Argument IV.

REPLY TO RESPONDENT'S STANDARD OF REVIEW

Respondent's first case, First Palmetto Bank v. Patel, 344 SC 179, 543 SE2d 241

(Ct.App. 2001), The facts of the case are dissimilar from the facts of the case before the

Court. The decision in Patel turned on the erroneous cancellation of a mortgage by a bank

employee and the prejudicial effect of the cancellation in the foreclosure. Otherwise, the

case supports Appellant's position. In Patel, the court held: "An action to foreclose a real

estate mortgage is one in equity. As such, this court may find facts in accordance with its

own view of the preponderance of the evidence.

Respondent's next case, Historic Charleston Holdings. LLC vs. Mallon, 365 SC

524, 617 SE2d 388 (Ct.App. 2005), involved causes of action for dissolution, injunctive

relief, and declaratory judgment between contending members of multiple limited liability

companies. Neither the law nor the facts lend any support to Respondent's position in this

case. Where the findings of the trial judge do not reflect the preponderance of the

evidence, the court may find facts in accordance with its own view of the preponderance

of the evidence.

The third case cited by Respondent, Pelican Building Centers vs. Dutton, 311 SC

56, 427 S.E.2d 673 (1993), arose out of an oral agreement between a home builder and his

buyer as an action to enforce a Mechanics Lien. After the jury's verdict was rendered, the
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trial judge granted additur and the appeal concerned his decision to do so. It was reversed.

In no way, does this procedural decision lend any support to Respondent's position in this

case.

REPLY TO ARGUMENTS

I. Reply to First Argument

The first case cited by Respondent, Dove vs. Gold Kist, Inc., 314 SC 235, 442

S.E.2d 598 (1994), arises from a workers' compensation case heard before the single

commissioner in Lexington County, appealed to the Richland County Circuit Court. The

appeal construed §42-17-60 [Code of Laws of South Carolina (as amended)], "Either

party ... may appeal from the decision of the Commission to the Court of Common Pleas

of the county in which the alleged action happened, or in which the employer resides or

has his principal office." Concerning jurisdiction, the court held: "The statute grants the

Court of Common Pleas throughout the state subject matter jurisdiction to hear appeals

from the orders of the South Carolina Workers' Compensation Commission (emphasis

added)." The case does not directly, or indirectly lend support to Respondent's position

concerning §15-65-30 [Code of Laws of South Carolina (as amended)].

The second case cited by Respondent, Atlanta Skin Cancer vs. Hallmark, 320 S.C.

113, 463 S.E.2d 600 (1995), "presents the novel question of the liability of a lending

institution under the South Carolina Uniform Securities Act when it loans money to

service capital for an investment promoted by the fraudulent acts of others." Neither the

law considered in this case, nor the arcane facts arising from it lend support to

Respondent's position concerning §15-60-30 [Code of Laws of South Carolina (as

amended)].
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II. Reply to Second Argument

The first case cited by Respondent, Pelican Building Centers vs. Dutton, 311 SC

56, 427 S.E.2d 673 (1993), arose out ofan oral agreement between a home builder and his

buyer as an action to enforce aMechanics Lien. After the jury's verdict was rendered, the

trial judge granted additur and the appeal concerned his decision to do so. It was reversed.

In no way, does this procedural decision lend any support to Respondent's position in this

case. Legal ethics mandated the trial court require the adverse party bebonded.

The second case cited by Respondent was a murder case, State vs. Santiago, 370

SC 153, 634 SE2d 23 (Ct.App. 2006). The defendant's conviction for murder and

possession ofa firearm during the commission ofa violent crime was affirmed. In the 31 -

page opinion, the plain error rule was considered in the context of a Jackson vs. Denno

hearing prior to trial. Neither the law considered in this case nor the facts the case, arose

from, lend support to Respondent.

The third case, SC DOT v FirstCarolina, 372 SC 295, 641 SE2d 903 (2007) was a

condemnation action in which the jury was asked to determine the value of 8 acres by

special verdict. The Supreme Court upheld the trial court's choice of verdict. In the

present non-jury case, Respondent presented no evidence of the value of the property, or

of the amount of any alleged debt. Neither the law arising from this case nor the factual

situation support Respondent.

In deciding the case, the reasoning of the Court concerning issue preservation

supports Appellant. The trial court ruled SCDOT had waived its objection to the special

verdict form. "There are 4 basic requirements to preserving issues at trial for appellate

review: (1) raised to, and ruled upon by the trial court; (2) raised by Appellant, (3) raised

in a timely manner, (4) raised to the trial Court with sufficient specificity "". He held that
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SCDOT made a timely objection to the case of the special verdict form. Although

SCDOT did not phrase its objection in the exact terms used in the issues on appeal ...

SCDOTprovided a meaningiul objection with sufficient specificity to allow the trial court

to rule on the same issue." State v. Russell, 345 S.C. 128, 134, 46 SE2d 202,204 (Ct. App

2001) holding that a party need not use the exact name of a legal doctrine in order to

preserve an argument, "it must be clear that the argument has been presented on that

ground ... DOT's statement was not a concession to the use of the form, but simply a

response to the court's question ..." However, in this case the Appellant timely and with

sufficient specificity raised meritorious defenses in her Answer and Counterclaim filed

with court. Neither Respondent, nor the trial court, ever addressed or ruled on any of the

Appellant's claims or defenses.

The fourth case cited by Respondent is Allen vs. Cooley, 60 S.C. 353, 38 S.E. 622

(1901). This case supports Appellant's VII argument, a crucial issue in this case. This

case highlights the importance of the appointment of impartial persons to oversee

receiverships and negates the validity of appointments of any interested person,

particularly when that person is not bonded or required by the Court to file a legal

accounting.^ The case arose from a partnership dissolution between a farmer and a

storekeeper. The lower court concluded certain assets had been disposed of fraudulently,

deposed the temporary receiver, and appointed the Master in Equity of Abbeville County

as receiver. Our Supreme Court affirmed the findings of fact and conclusions of law of

the lower court but ordered another person to be appointed receiver.

The last case cited by Respondent, DeWalt v. Kinard, 33 S.C. 522 (1890), despite

Its age, is perhaps the most factually similar case to this case. DeWalt held a mortgage

upon certain real estate signed by one of two brothers named Kinard. Apparently, DeWalt
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had some knowledge that the other brother claimed a one-half interest in the mortgaged

property, and he had not signed the mortgage, DeWalt brought an action at law against

the brother who had signed the mortgage and the other brother to dispose them of the

property. The case was submitted to the jury as a mixed question of law and fact. The

decision construed the action as the same as, if not, a mortgage foreclosure. The brother

who had not signed the mortgage appealed. The Supreme Court set aside the jury verdict

and reversed the lower court's construction of the complaint

III. Reply to Argument III

Strickland v. Consolidated Energy Products, 274 SC 554, 265 SE(2d) 682 (1980)

involved a products liability claim that went into default in the hands ofan attorney who

"... promptly communicated a request for an extension to Respondent's counsel ... who

delayed in acting upon the request." The Court held the delay "... was sufficient... under

the present facts, to mislead ... and render his neglect to answer excusable." It involved

two attorneys and not an attorney and a layman, as in the present case. The Court may

note that none of Respondent's successive attorneys ever notified Mrs. Green or brought

the filed answer to the attention of successive Circuit Court jurists. This case supports

Appellant's third argument, particularly given our Supreme Court's recent rule change

enlareine the responsibility of attorneys toward pro se litigants.

The next case citedby Respondent, Scandia Down Corp. v. Euroquilt Inc. 771 F2d

1423 (7lh Cir. 1985) arises from the 7th Circuit and arose involved from adispute between

a California Corporation and a New Jersey Corporation, the issue being trademark

infringement. Since the holding doesn't arise from the fourth circuit and.the factual

situation hasno resemblance to thiscase, it lends no support to Respondent.
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Mrs. Julie P. Green, the sole stock holder of Marina Ventures Inc. and Pioneer

Properties Inc. answered and timely filed the answer to this action. That the answer is a

matter of record in this case cannot be disputed. Nor was her answer ever dismissed by an

appropriate order of the Circuit Court, based upon the defense now raised by Respondent

nuncpro tunc. Her answer is for the benefit of all stockholders, thus it is not improper for

her to present defenses which are common to all stockholders as well as herself. Willheim

v. Murchison 206 F. Supp. 733, 6 Fr Serv 2d 427; app. Dismd (CA 2 NY 312 F2d 399)

(1962 SDNY): U.S. v. Priority Products, Ine, 9 CIT 392, 615 F.Supp. 593 (1985).

The last case cited by Respondent, Burns Chemical Inc., v. Daniel Const. Co., 21

SC 483, 163 SE2d 618 (1968) "arose from the lower court's denial of a corporate

Defendant's Motion to quash service pursuant to §10-421 [Code of Laws of South

Carolina (as amended)] Service of Process on a Corporation. The Appellate court held a

general superintendent supervising 15 workers on a construction project costing $600,000

qualified as Defendant's agent for service of process and that Defendant's mobile trailer

and equipment met the ownership requirements of §10-421 [Code of Laws of South

Carolina (as amended)]. In the case before this Court, Mrs. Green was never personally

served in Horry County, where she was on the public record as the Personal

Representative, nor by publication, in Georgetown County, where the property is located

and the case pending.

U.S. v. Priority Products, 615 F.Supp 93 (1985) involved a government suit to

recover penalties from importation of bark tea into Portland Oregon in the Court of

International Trade. This Court is governed by its own unique and unusual rules of

procedure. Neither the law arising from the appeal, nor the factual situation presented

support Respondent.
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The failure to address the answer is consistent with the indirect and evasive

conduct documented by failures to properly give notice to as well as serve Appellant in

advance of all hearings in this case.

IV. Reply to Argument IV

Respondent's complaint pleads no factual information to support it; instead, it

contains onlyallegations of an unproven insolvency coupled with conclusory language.

On September 4, 2001, Walter F. Green, through Attorney Michael F. Drose, filed

bankruptcy alleging loss of $157,000 due to misconduct by Respondent's assignor,

Carolina First Bank. In response, the bank certified its secured lien as $97,958 resulting

in a $50,042 credit, or set off, in favor of Appellant's testator in addition to cancellation of

the mortgage. Neither party pursued the issue and on December 23, 2002, after payment

of all unsecured debts, Walter F. Green, Appellant's testator, was honorably discharged in

possession of the real estate subject to Carolina Bank's mortgage.

Thereafter, Carolina Bank took no action and on June 24, 2003 without recourse

assigned the mortgage to Respondent. On September 2, 2003 the Respondent filed for

foreclosure and on June 16, 2005 moved the case be dismissed for a second time. On June

20, 2008 Respondent's Counsel alleged Appellant was insolvent, devoid of factual proof

and sought the appointment of Carolina Bank's Assignee as receiver; there was no action

to support the appointment of receiver pending.

The appointment of a Receiver is a drastic remedy, to be exercised with great

circumspection. It should never be based upon an unverified pleading, devoid of

supporting facts, framed by conclusory language.
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V. Reply to Argument V

An assignment without recourse means the assignee has the same rights and has

incurred the same liabilities its assignor possessed. Respondent holds the assignment

subject to any defense the mortgagor might have against Carolina Bank. In the case

before this court, the assignee is identical to Carolina Bank. Respondent may not evade

Rule 41 by claiming a different identity. The identity of the holder of the mortgage with,

or without, assignment, remains the same. i.e. only the holder of the mortgage could ever

be plaintiff. The case brought by the holder of the mortgage has been dismissed twice.

Rule 41 SCRCP is operative.

VI. Reply to Argument VI

The next case cited by Respondent, Hallums v. Hallums, 296 SC 195, 371 SE2d

525 (1988) involved the issue of whether a mother can recover retroactive child support

from the father once the child reaches majority. The Supreme Court reversed the award

and applied the defense of laches to the action. Thiscase supports Appellant's position.

Edens v. Edens, 312 SC 488, 43 SE2d 81 (1993) involved a claim in the Probate

Court held barred by laches. The Circuit Court reversed the decision and awarded a

monetary amount. On appeal, the Supreme Court disallowed the award and remanded the

case to the Probate Court's original jurisdiction to make the award. Neither the law

arising from the appeal, nor the present factual situation support Respondent.

VII. Reply to Argument VII

In Penn Mutual Life Ins. Co. v. Cudd, 172, SC 88, 172 SE 787 (1934) th>

Supreme Court considered the lower court's appointment of the debtor as receiver over

the objection of two corporate creditors. The Court and disallowed the appointment. The

decision supports Appellant and is adverse to Respondent's position. The case arose from
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very similar facts, i.e. at the appointment hearing the integrity, honesty, and experience of

the debtor were supported by multiple witness and the prior record of the receivership

documented disinterest and inaction. Two second creditors objected, each by respective

real estate mortgages. The debtor would not even have been sole receiver, but only co-

receiver with another. Despite all this supportive evidence, the Supreme Court rejected

the appointment.

Allen vs.. Cooley, 60 S.C. 353, 38 S.E. 622 (1901) also supports Appellant. It

highlights the importance ofthe appointment ofimpartial persons to oversee receiverships

and negates the appointment ofany interested person, particularly when the person is not

bonded or required to file a legal accounting. Allen arose from a partnership dissolution

between a farmer and a storekeeper. The lower court concluded certain assets had been

disposed of fraudulently, deposed the temporary receiver, and appointed the Master in

Equity ofAbbeville County as receiver. Our Supreme Court affirmed the findings offact

and conclusions of law of the lower court but ordered another person to be appointed

receiver.

VIII. Reply to Argument VIII

Respondent repeats his well-worn syllabus' buttressed by the citation of an

incomplete treatise as an argument. It is axiomatic that statutory and case law are the only

basis of precedent - not treatises.

A mortgagor is not estopped to set up the defense ofpayment against an assignee.

Woodrow v. Fredrick, 131 S.E. 598, 133 S.C. 431 (1926).
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CONCLUSION

The evidentiary record documents Respondent's disdain for due process from start

to finish. Based upon the evidentiary record and the Respondent's brief, the only

explanation is necessity is the mother of invention. Absent a claim substantiated by fact,

procedural technicality is a formidable weapon when wielded by an experienced

adversary. A pro se litigant, handicapped by a corporate legal principle, designed to

protect multiple shareholders, became the victim to be rescued by due process - Absent

die process, how can issue preservation be relevant? The only reasonable conclusion it -

it isn't. Issue preservation was created to protect forthright litigants and the courts from

prolonged and expensive adjudication of spurious claims. Issue preservation was not

created to bar, discourage, or suppress a meritorious claim as Appellant now before you.

Lacking legal foundation, the lowercourt's decision should be reversed and Respondent's

case be dismissed, once and for all.

Dated: May_ ^010.
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD

NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY

PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA

In The Court of Appeals

Trinity Investments, LLC, Respondent,

Marina Ventures, Inc. and
Pioneer Properties, Inc., Appellants.

Appeal From Georgetown County
Benjamin H. Culbertson, Circuit Court Judge

Unpublished Opinion No. 201 l-UP-587
Heard October 31,2011 - Filed December 21,2011

AFFIRMED

r\ (~X Tu-r-nor Porrrmr Ir r\f
\j vj . j. Li^i±>^i x s^j.i •-/yy , -_'i ., \j±.Franklin D„ Beattie, Jr. an

Georgetown, for Appellants.

Laura Mitchum Moyer and Robert Wade Maring, of
Georgetown, for Respondent.

PER CURIAM: •Marina Ventures, Inc. and Pioneer Properties, Inc.
appeal the appointment of a receiver to sell property in satisfaction of a
mortgage', arguing (1) the exremt court lacked subject matter jurisdiction to
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appoint areceiver; (2) even if the circuit court had subject matter jurisdiction,
the.appointment, was improper; (3) laches and adverse adjudication bar the
appointment of areceiver; and (4) apresumption of payment arises from the
creditors' repeated abandonment ofa foreclosure action. We affirm pursuant
to Rule 220(b)(1), SCACR, and the following authorities:

1 As to whether the circuit court had subject matter jurisdiction to
appoint a receiver: S.C. Code Ann. § 15-65-10(4) (2005) (providing the
circuit court may appoint areceiver "when acorporation has been dissolved,
is insolvent, or in imminent danger ofinsolvency . .."); S.C. Code Arm. § 15-
6fH 0(f) (2005) (providing the circuit court may appoint a receiver-before
judgment when the applicant shows the property is in "danger of being lost or
materially injured or impaired" and the applicant has a right to that property
in the possession ofan adverse party).

2. As to the remaining issues: Jones v. Lott 387 S.C. 339, 346, 692
S.E.2d 900, 903 (2010) (holding issues and arguments are only preserved for
review when they are raised to and ruled on by the circuit court); S.C. Dep't
of Transn. v. First. Carolina Corp. of S.C, 372 S.C. 295,301, 641 S.E.2d 903,
907 (2007) (holding issues not raised to and ruled upon by the circuit court
are not preserved for appellate review); S.C. Dep't of Transp. v. M & T
Enter., 379 S.C. 645, 658-59, 667 S.E.2d 7, 15 (Ct. App. 2008) ("Without an
initial ruling by the .. . [circuit] court, areviewing court simply would not be
able to evaluate whether the . . . [circuit] court committed error."); Knight v.
Waggoner, 359 S.C. 492, 496, 597 S.E.2d 894, 896 (Ct App. 2004) (finding
arguments made for first time on appeal are not preserved for review).

AFFIRMED,

SHORT, WILLIAMS, and GEATHERS, JJ., concur.
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appoint a receiver; (2) even if the circuit court had subject matter jurisdiction,
the appointment was improper; (3) laches and adverse adjudication bar the
appointment of a receiver; and (4) a presumption of payment arises from the
creditors' repeated abandonment of a foreclosure action. We affirm pursuant
to Rule 220(b)(1), SCACR, and the following authorities:

1. As to whether the circuit court had subject matter jurisdiction to
appoint a receiver: S.C. Code Ann. § 15-65-10(4) (2005) (providing the
circuit court, may appoint a receiver "when a corporation has been dissolved,
is insolvent, or in imminent danger of insolvency ..."); S.C. Code Ann. § 15-
-tj5-10('l) (2005) (providing the circuit court may appoint a teceiver-before
judgment when the applicant shows the property is in "danger of being lost or
materially injured or impaired" and the applicant has a right to that property
in the possession of an adverse party).

2. As to the remaining issues: Jones v. Lott, 387 S.C. 339, 346, 692
S.E.2d 900, 903 (2010) (holding issues and arguments are only preserved for
review when they are raised to and ruled on by the circuit court); S.C. Dep't
of Transp. v. First Carolina Corp. of S.C, 372 S.C 295,301, 641 S.E.2d 903,
907 (2007) (holding issues not raised to and ruled upon by the circuit court
are not preserved for appellate review); S.C. Dep't of Transp. v. M & T
Enter.. 379 S.C. 645, 658-59, 667 S.E.2d 7, 15 (Ct.App. 2008) ("Without an.
initial ruling by the . . . [circuit] court, a reviewing court simply would not be
able to evaluate whether the .. . [circuit] court committed error."); Knight v.
Waggoner, 359 S.C 492, 496, 597 S.E.2d 894, 896 (Ct App. 2004) (finding
arguments made for first time on appeal are not preserved for review).

AFFIRMED.

SiiAJKi, WiULiAiViS, and vx&Ai JtlfcKS, J J., concur
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PETITION FOR REHEARING

You will please take notice the Appellants by and through the undersigned

attorney, does hereby Petition for Rehearing inorder to finally decide Appellant's appeal

to thiscourt uponthe following grounds pursuant to Rule 240(i) SCACR.

1. By ignoring the lower court's lack of subject matter jurisdiction due to the

absence of any underlying judgment, finding of fact, or record evidence establishing

Appellant's debt to Respondent, the Court ofAppeals committed error of law.

2. By relying upon statutory language assuming corporate dissolution or

insolvency tojustify itsdecision, the Court ofAppeals committed error of law, no finding

of dissolution or insolvency having been made by the lower court.

3. No finding that any real property was in danger of being lost, materially

injured or impaired having been made by the lower court, by relying upon this statutory

language which requires such findings as precondition to appointment of a receiver to

justify its decision, the Court ofAppeals committed an error of law.

4. By implementing the Rule of Preclusion to justify its decision, the Court

ofAppeals denied Appellant's constitutional right to due process guaranteed by the 5l

and 14th amendments of the U.S. Constitution.
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FRANKLIN D. BEATTIE, ESQ
G. TURNER PERROW, ESQ

By:

Dated: January 5, 2012 ^anJdin D" Beattie'Es*
494 Hopsewee Road
Georgetown, SC 29440
(843) 359-3378
South Carolina Bar #000610

G. Turner Perrow, Esq.
Tidelands Law

606 Front Street

Georgetown, SC 29440
(843) 546-2900
South Carolina Bar #640698

Attorneys for Appellants
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM GEORGETOWN COUNTY

Court of Common Pleas

Honorable Benjamin H. Culbertson, Circuit Court Judge

CASENO. 08-CP-22-.0834

Trinity Investments, LLC Respondent
v.

MarinaVentures, Inc., and PioneerProperties, Ine Appellants

MEMORANDUM OF LAW

Other Counsel of Record:

Robert W. Maring, Esq.
Maring Law Firm, P.A.
1130 Highmarket Street
PO Box 478

Georgetown, SC 29442-0478
Attorney for Respondent

January 5, 2012
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G. Turner Perrow, Esq.
Tidelands Law
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Georgetown, SC 29440
(843) 546-2900
South Carolina Bar #640698

Attorneys for Appellants



MEMORANDUM OF LAW

Personal jurisdiction over a corporate defendant cannot be obtained under South

Carolina law from the filing of an Answer by a lay person. In South Carolina a

corporation must appear through an attorney licensed to practice in South Carolina. The

Answer and Counterclaim signed by the owner could not grant the court personal

jurisdiction as a matter of law.

The cases cited by Respondent to this court to justify personal jurisdiction flatly

do not stand for that. In Scandia, the Court expressly said corporations cannot appear

through non-lawyers. Only when a corporationand its non-lawyer, representative are both

named as parties to the suit could the non-lawyer properly appear pro se. That is not true

in this case. In United States v. Priority Products. Inc.. the corporation stopped paying its

lawyer so no one was at trial to speak for it. After losing in trial, represented by a lay

person, the Corporation hired a new lawyer who sought a new trial upon the ground that

the Corporation had not been represented at trial. The court correctly noted that a

corporation cannot appear in a case and then after creating its own hardship try to take

advantage of that. It is not a case where the court said the non-lawyer effected an

appearance by the corporation. In Trinity, the corporation was never represented by a

lawyer before the judge signed off on the self dealing. Scandia Down Corp. v. Euroquilt

Inc.. (1985, CA 7, 111), 772 F2d 1423, 227 USPQ 138, 3 FR Serv. 3rd 195, Cert. Den. 475

US 1147, 90 L.Ed. 2nd 346, 106 S.Ct. 1801, 229 USPQ 560; United States v. Priority

Products. Inc.. (1985) 9 CIT 391, 615 F.Supp. 593. (See Respondent's Brief, page 8).
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The Appellants filed an Answer and Counterclaim on August 6, 2008. (Exhibit

#23,p. 26). There was no motion to strike the Appellant's Answer and Counterclaim. The

Counterclaim presents multiple meritorious defenses to the Respondent's equitable

proceeding. The Court denied the Appellants any opportunity to be heard in the case and

disposed of the matter by way of motion less than a week before the case was scheduled

for the non-jury roster. (Exhibit #1, p. 1, Exhibit #2, p. 2 and Exhibit#31, p. 59)

Due process mandates personal service unless an adverse party "...cannot after

due diligence be found with the state and (a) that fact appears by affidavit to the

satisfaction of the court or judge thereof or that the adverse party is a proper party to an

action relating to real property in this state, such court... may grant the moving party and

order that service be made by publication..." § 15-9-710 [Code of Laws of South Carolina

(as amended)].

"In any action or proceeding in this state in which the defendant is a corporation

created by or organized under the laws of this State, when no officer or agent thereof

upon whom service of process can be made can, after due diligence, be found in this State

and this is made to appear by affidavit, process may be served upon the corporation by

publication. §15-9-730 [Codeof Lawsof South Carolina(as amended)].

These sections must be strictly construed because service by publication is in

derogation of the common law. Tenney vs. American Pipe NSF Co.. 96 F 919 (1899)

Both sections apply to the fact in this equitable proceedings and both require an affidavit.

Respondent's counsel supplied no affidavits to support any of the Orders of Publication

she obtained. The lower courts did not have jurisdiction due to the absence of the

affidavit.
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Assuming argundo, no affidavit is deemed necessary, Respondent's counsel failed

to comply with §15-9-740 [Code of Laws of South Carolina (as amended)]- "the Order of

Publication shall direct the publication be made in one newspaper ... and for such length

of time as may be deemed reasonable not less than once a week for three weeks."

Respondent's counsel attempted to serve Appellant by publishing notices once

each in two different newspapers in two counties, one of which was not even the county

where the subject property was located. (Exhibit #14, p. 15 and #17, p. 20)

The court denied Appellant any opportunity to be heard.

FRANKLIN D. BEATTIE, ESQ
G. TURNER PERROW, ESQ

By:

Dated: January 5, 2012 franklin D" B^ttie Esq.
494 Hopsewee Road
Georgetown, SC 29440
(843) 359-3378
South Carolina Bar #000610

G. Turner Perrow, Esq.
Tideiands Law .

606 Front Street

Georgetown, SC 29440
(843) 546-2900
South Carolina Bar #640698

Attorneys for Appellants
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CERTIFICATE OF SERVICE BY MAILING

BY REGULAR MAIL

I, Franklin D. Beattie, do hereby certify that I have, served all parties/counsel in
this action with a copy of the pleading(s) herein below specified in the above styled case
by mailing a copy of same, with adequate postage prepaid, by depositing copies in a
United States Postal Mail Box in a properly addressed envelope with prepaid postage
addressed to the following address(es):

Pleadings: Petition for Rehearing

Counsel/Party Served: Robert W. Maring, Esq.
Maring Law Firm, P.A.
1130 Highmarket Street
PO Box 478

Georgetown, SC 29442-0478
Attorney for Respondent

A^r-^^^^2^^
Franklin D. Beattie, Esq.

Dated: January 5, 2012

147

App



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

Honorable Benjamin H. Culbertson, Circuit Court Judge

CaseN. 2009131452

Trinity Investments, LLC • Respondent,

Marina Ventures, Inc., and Pioneer Properties, Ine Appellants.

RETURN TO PETITION FOR REHEARING

Comes now, the undersigned, attorney for the Respondents, who would request that this

Court deny the Appellants' Petition for Rehearing. This Return is based on the following

grounds:

1. Pursuant to South Carolina Appellate Court Rule 221 (a) inter alia,

"Petitions for Rehearing must be actually received by the Appellate Court no later than Fifteen

(15) days after the filing of the opinion, order, judgment, or decree of the Court." Respondents

would show that the Petition for Rehearing filed by the Appellants was not received bythe Court

within Fifteen (15) days after the filing ofthe opinion ofthe Court. The opinion was filed

December 21, 2011, and the Petition for Rehearing was received by the Court on January 9,

2012. This petition for rehearing should be dismissed for the Appellants' failure to file the

Petition for Rehearing within the time required by Rule 221(a). Appellants have also failed to
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provide any excuse or request for an extension of time and no extraordinary circumstances have

been provided to the Court.

2. Appellants' first ground states that this Court ignored the lower Court's

lack of subject matter jurisdiction because they now claim that there was no evidence of any

underlying judgment or debt. The Appellants' argument fails to acknowledge that the complaint

was accompanied by an affidavit of the Respondent, which is part of the record on appeal that

states "that the Plaintiff (Respondent) is owed in excess of $400,000.00 on its mortgage and

note." This matter was considered and addressed by the Court in oral arguments by counsel and

the lower court was presented evidence of an underlying debt in which to support its decision.

3. Appellants' second ground states that there was no finding of dissolution

or insolvency having been made by the lower court. Again, the Appellants' argument fails to

acknowledge the contents of the affidavit attached to the complaint that states "the Defendants

(Appellants) have filed for bankruptcy and havebeen discharged therefrom severalyears ago."

Again, this matter was consideredand addressed by the Court in oral arguments by counsel and

the lower court was presented evidence of insolvency in which to support its decision.

4. Appellants' third ground states that there was no evidence to support that

any real property was in dangeror being lost, materially injured or impaired. The Appellants'

argument fails to acknowledge that the complaint was accompanied by an affidavit of the

Respondent, which is part of the record on appeal that states "that the registered agent for service

of process, director, officer and shareholder of the Defendants (Appellants) has been deceased

for several years and the real propertyhas beendeteriorating. No successor officer, director, or

other official has come forward to administer the assets of the Defendants (Appellants). The

assets have deteriorated and are in danger of further deterioration and further disrepair." Again,
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this matter was considered and addressed by the Court in oral arguments by counsel and the

lower court was presented evidence that the real property was in danger ofbeing lost, materially

injured or impaired, which support itsdecision.

4. Respondent is unaware ofany implementation, by this Court, ofthe Rule of

Preclusion to justify its decision. This Court reviewed the record for this case and determined

that the Appellants, acting without the benefit of an attorney, had filed an Answer with the Clerk

ofCourt, filed aMotion for Reconsideration ofthe Order Appointing the Receiver, and

attempted to represent the corporation throughout the pendency of the case. Furthermore, in the

Order dated March 26, 2009, Judge Dianne S. Goodstein wrote, "the individual who submitted

this motion is the purported sole owner ofthe Defendants (Appellants). The Defendants

(Appellants) are South Carolina Corporations and accordingly must be represented by counsel in

the Circuit Court. Renaissance Enterprises, Inc. v. Summit Teleservices, 334 S.C. 649. 515 S.E.

2d 257 (1999). Because the Defendant's Motion does not raise any novel issues for the Court's

consideration, the motion is untimely, and the motion was made by an unrepresented individual

on behalf ofa corporation, the Defendant's motion to reconsider is denied."

Theactions of the sole shareholder bind theappellant, including anyargument of

insufficiency ofprocess or any other arguments that claim that due process and equal protection

were denied.

SIGNATURE PAGE TO FOLLOW
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Respectfully submitted,

\& MOODY, LLC

i&bert W. Maring
SC Bar No. 8810

Maring & Moody, LLC
1130 Highmarket Street
P.O. Box 478

Georgetown, SC 29442-0478
(843) 545-9544
Attorney for Respondent



THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY

Court of Common Pleas

Honorable Benjamin H. Culbertson, Circuit Court Judge

Case No. 2009131452

Trinity Investments, LLC Respondent,

v.

Marina Ventures, Inc., and Pioneer Properties, Inc. Appellants.

CERTIFICATE OF SERVICE

I do hereby certify that I have served all parties/counsel in this action with a copy of the
Return to the Appellants' Petition for Rehearing by placing a copy in the U.S. Mail, First Class
Postage prepaid, on the 10th day ofFebruary, 2012, addressed as follows:

OTHER COUNSEL:

G. Turner Perrow, Jr., Esquire
Tidelands Law, LLC
606 Front Street

Georgetown, SC 29440

Franklin D. Beattie, Jr., Esquire
494 Hopsewee Road
Georgetown, SC 29440
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Robert W. Maring
SC Bar No. 8810

1 130 T-tiohmarVpt Street

P.O. Box 478

Georgetown, SC 29442-0478
Telephone: (843) 545-9544
Facsimile: (843)545-9735
Attorney for Respondent



ZTOfje i£>outf) Carolina Court of Appeals?

Trinity Investments, LLC,

Marina Ventures, Inc. and Pioneer
Properties, Inc.,

Respondent,

Appellants.

The Honorable Benjamin H. Culbertson
Georgetown County

Trial. Court Case No. 2008-CP-22-00834

ORDER DENYING PETITION FOR REHEARING

.. PER CURIAM: After a careful consideration of the Petition for Rehearing, the Court is

unable to discover that any material fact or principle of law has been either overlooked or

disregarded and hence, there is no basis for granting a rehearing.

It is, therefore, ordered that the Petition for Rehearing be denied.

Columbia, South Carolina

cc: Franklin D. Beattie, Jr, Esquire
G. Turner Perrow, Jr, Esquire
Laura Mitchum Moyer, Esquire
Robert Wade Maring, Esquire
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