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I1.

II1.

Iv.

STATEMENT OF ISSUES ON APPEAL

WHETHER THE MASTER-IN-EQUITY ERRED IN GRANTING SUMMARY
JUDGMENT IN FAVOR OF STRONG TOWER ON ITS BREACH OF
CONTRACT CLAIM AGAINST BALFOUR WHEN THE ESSENTIAL ELEMENT
OF STRONG TOWER’S CLAIMED DAMAGES WAS IN DISPUTE AND
STRONG TOWER FAILED TO INTRODUCE COMPETENT, ADMISSIBLE
EVIDENCE ESTABLISHING ITS DAMAGES.

WHETHER THE MASTER-IN-EQUITY ERRED IN GRANTING PARTIAL
SUMMARY JUDGMENT ON STRONG TOWER’S MOTION FOR SUMMARY
JUDGMENT ON ITS BREACH OF CONTRACT CLAIM AGAINST BALFOUR
BECAUSE SUMMARY JUDGMENT ON LESS THAN THE ENTIRE BREACH OF
CONTRACT CAUSE OF ACTION IS NOT AUTHORIZED BY RULE 56, SCRCP.

WHETHER THE MASTER-IN-EQUITY ERRED IN GRANTING PARTIAL
SUMMARY JUDGMENT ON WATSON ELECTRICAL’S MOTION FOR
SUMMARY JUDGMENT ON ITS BREACH OF CONTRACT CLAIM AGAINST
BALFOUR BECAUSE SUMMARY JUDGMENT ON LESS THAN THE ENTIRE
BREACH OF CONTRACT CAUSE OF ACTION IS NOT AUTHORIZED BY
RULE 56, SCRCP.

WHETHER THE MASTER-IN-EQUITY ERRED IN AWARDING ATTORNEYS’
FEES TO STRONG TOWER AND WATSON ELECTRICAL AS A PART OF THE
SUMMARY JUDGMENTS IN EACH OF THEIR FAVOR BECAUSE THERE WAS
NO APPLICABLE STATUTE OR CONTRACT PROVISION AUTHORIZING
SUCH ATTORNEYS’ FEE AWARDS IN THIS CASE.

STATEMENT OF THE CASE

This appeal arises out of the construction of the Hotel Bennet (the “Hotel” or “Project”), a

luxury hotel in Charleston, South Carolina owned by Library Associates, LLC (“Library”) and the

ensuing litigation arising out of that construction Project.

Balfour Beatty Construction, LLC (“Balfour”) served as the Construction Manager for

construction of the Hotel pursuant to a contract with Library. Balfour executed a subcontract with

Strong Tower Construction, LLC d/b/a Koch Corporation (“Strong Tower”) for installation of the

ground level storefront bronze windows and doors. (R. 927-961). Balfour executed a subcontract

with Watson Electrical Construction Co., LLC (“Watson”) by which Watson became responsible





for the supply and construction of the electrical system in the Hotel and the Hotel’s parking garage.
(R. 333-374).

During the construction of the Hotel, Library stopped making payments to Balfour for the
work, eventually leading to Balfour recording a mechanic’s lien against the Hotel property on
January 25, 2019, in the amount of $8,408,658.54. (R. 892).

On March 5, 2019, Strong Tower recorded a mechanic’s lien against the Hotel property
with the Charleston County Register of Deeds in the amount of $124,080.21, related to the labor
and materials it supplied in the performance of its subcontract for the Project. (R. 898). On March
7, 2019, Watson recorded its mechanic’s lien against the Hotel property in the amount of
$1,859,359.00. (R. 903).

On March 5, 2019, Balfour commenced the action, C.A. No. 2019-CP-10-01108, against
Library asserting causes of action for (1) foreclosure of mechanic’s lien; (2) breach of contract;
(3) quantum meruit / quasi-contract; (4) failure to make a reasonable investigation of a claim
pursuant to S.C. CODE ANN. § 27-1-15; and (5) indemnity, among others. (R. 104).

In response to Balfour’s Complaint, Library filed an Answer and alleged counterclaims
against Balfour for (1) breach of contract; and (2) indemnity. (R. 130). On May 15, 2019, Library
filed an Amended Complaint and Third-Party Complaint asserting counterclaims against Balfour
for (1) breach of contract; (2) indemnity; and (3) declaratory judgment. Library’s Third-Party
Complaint alleged claims against certain subcontractors, including Strong Tower and Watson, for
declaratory judgment. (R. 147-170).

On May 30, 2019, Strong Tower commenced a separate action against Library, and
Library’s construction lender (Metropolitan Life Insurance Company), C.A. No. 2019-CP-10-

02868. In that action, Strong Tower asserted causes of action against Library for (1) mechanic’s





lien foreclosure, and (2) quantum meruit / quasi-contract. Strong Tower also asserted causes of
action against Balfour for (1) quantum meruit / quasi-contract; and (2) breach of contract. (R. 308-
312).

On June 27, 2019, Watson filed an Answer to Library’s Third-Party Complaint, and also
asserted two cross-claims against Balfour, for (1) breach of contract and (2) quantum meruit and
unjust enrichment. Watson also asserted counterclaims against Library for (1) quantum meruit
and unjust enrichment; (2) mechanic’s lien foreclosure; and (3) negligence. (R. 319-331).

On July 23, 2019, Balfour amended its statement of mechanic’s lien and increased the
amount of the lien to $12,066,147.09, at least in part based upon the mechanic’s liens filed with
regard to the Project by Strong Tower and Watson. (R. 909). Specifically, Balfour’s amended
mechanic’s lien included a total amount of $104,859.21, associated with work performed in
relation to Strong Tower’s Subcontract.

After a motion, and by court order, Balfour amended its Complaint on October 3, 2019, to
include foreclosure of its amended mechanic’s lien along with its other causes of action. (R. 411-
424). Inresponse, Library filed an Answer alleging counterclaims against Balfour for: (1) breach
of contract; (2) breach of contract accompanied by a fraudulent act; (3) indemnity; and (4)
declaratory judgment. (R. 432-456). Library also asserted third-party claims against Watson and
Strong Tower, among others, for declaratory judgment. (R. 451-453).

On November 18, 2019, the circuit court entered an order consolidating Strong Tower’s
mechanic’s lien action with Balfour’s suit against Library and referring the case to the Charleston
County Master-In-Equity, the Honorable Mikell R. Scarborough (the “Master”). (R. 1, 5).

A. Strong Tower Summary Judgment

On October 19, 2020, Strong Tower moved for summary judgment, “or partial summary

judgment,” on its breach of contract claim against Balfour. (R. 919). In the Motion, Strong Tower





acknowledged that a dispute existed as to at least a $22,000 back charge assessed against it by
Balfour based on assertions by Library that there were leaks occurring at the exterior doors at the
Project installed by Strong Tower, as well as other delays. (R. 923). Nonetheless, Strong Tower
argued that it was entitled to partial summary judgment “as to at least $82,859.21 owed by
[Balfour] to [Strong Tower] under the parties’ contract.” (R. 924). The Master issued an order
denying Strong Tower’s Motion for Summary Judgment on January 8, 2021. (R.9).

On May 6, 2021, Strong Tower moved again for summary judgment, “or partial summary
judgment.” (R. 1062). In its renewed Motion for Summary Judgment, Strong Tower
acknowledged again that it was seeking “at least $82,859.21” for work performed pursuant to the
Subcontract which it sought to characterize as the “uncontested” portion of its breach of contract
claim against Balfour. (R. 1066). Strong Tower also acknowledged implicitly, if not explicitly,
that a dispute existed as to at least the $22,000 back charge. (R. 1063-1064).

The Master held a hearing on Strong Tower’s Motion for Summary Judgment on August
16, 2021. (R. 573). During the hearing, Strong Tower argued that it disputed the $22,000 back
charge by Balfour and stated, “but I’'m going to give them credit for it for the purposes of the
summary judgment motion.” (R. 673; 101:20-24). During the hearing, the Master announced his
intention to grant summary judgment in favor of Strong Tower on its breach of contract claim
against Balfour in the amount of $82,859.21. (R. 682, 110:7-8). After the Master announced his
intention to grant Strong Tower’s motion, counsel for Strong Tower acknowledged that the
Master’s granting of its Motion for Summary Judgment did not fully resolve its breach of contract
claim. (R. 683, 111:24-112:1).

On September 9, 2021, the Master entered an order partially granting Strong Tower’s

Motion for Summary Judgment. The Master awarded Strong Tower: (1) $82,859.21 on its claim





for breach of contract; (2) $16,367.53 in prejudgment interest; (3) $64,927.50 in post-judgment
interest and attorneys’ fees; and (4) $404.88 in costs. (R. 25). In the Order, the Master stated that
no genuine issue of material fact exists “as to a partial summary judgment award of $82,859.21,
and [Strong Tower] is entitled to judgment as a matter of law against [Balfour] in the amount of
$82,859.21 on its breach of contract claim.” (R. 19). The Order further stated that “[b]ased on the
absence of genuine issues of material fact with respect to at least $82,859.21, [Strong Tower] is
entitled to judgment as a matter of law on that amount against [Balfour] on [Strong Tower’s]
breach of contract claim.” (R. 25) (emphasis added).

On September 20, 2021, Balfour filed a motion for reconsideration of the order granting
Strong Tower’s Motion for Partial Summary Judgment, which the Master denied on April 4, 2024.
(R. 1232; 96).

B. Watson Summary Judgment

On August 20, 2021, Watson moved for summary judgment or, in the alternative “partial
summary judgment,” on its breach of contract claim against Balfour. (R. 1137). Watson’s breach
of contract claim against Balfour sought $1,859,359, plus interest, costs, and attorneys’ fees. (R.
1138-1139).

Watson alleged this amount was comprised of:

I. $597,546.28 for retainage under its Subcontract;

2. $62,091.71 for additional work performed pursuant to
Change Orders 33 through 40;

3. $262,033.40 for work performed pursuant to changes and
construction change directives Watson alleges Balfour
ordered it to perform; and

4. $937,687.61 for “additional labor and services Watson
provided” due to delays and inefficiencies caused by others.

(R. 1138-1139).





On August 31, 2021, during the hearing on Watson’s Motion for Summary Judgment on
its breach of contract claim against Balfour, Watson asserted that the $937,687.61 for “additional
labor and services Watson provided” included:

1. $90,487.29 based on Watson’s inability to prefabricate its
work based on changes to the rooms;

2. $69,232.52 for material price escalation;

3. $78,211.78 for labor premium;

4. $45,906.07 for overtime;

5. $8,087.17 for temporary labor overtime;

6. $272,266.51 for extended job cost overhead; and

7. $373,497.28 for “cumulative impact.”
(R.721-722,34:16 - 35:10). Watson further clarified that the $373,497.28 for “cumulative impact”
is “a calculation of the cost of labor that Watson expended on this project that was additional labor
caused by mismanagement of th[e] project.” (R. 728, 41:14 - 42:7).

During the August 31, 2021, summary judgment hearing, in response to Watson’s claim
and allegations, Balfour asserted expressly that a question of fact exists as to the $937,000 claimed
by Watson because there was nothing in the record before the Master as to who was responsible
for the claimed delays or how any of the claimed delays resulted in Watson having to perform
additional work or incur additional costs. (R. 731, 44:9-21).

After Watson and Balfour concluded their arguments, the Master stated:

So my ruling here is going to be a partial summary judgment . . . I
tallied up the first, second, and third numbers, and I come to
$921,671.39 as being owed by Balfour Beatty to Watson Electrical.
I do think it’s a question of fact. Maybe an additional question.
But the additional claim of 937, so it’s less than 50 cents on the
dollar that you are asking for. But I'm going to grant partial
summary judgment to the tune of $921,671.39. You are going to





need to be able to satisfy the Court as to the basis for the 937
figure.

(R. 733-734, 46:23 - 47:10) (emphasis added).

On September 13, 2021, the Master entered an order granting Watson “partial” summary
judgment and awarding Watson $921,671.39 on its breach of contract claim. (R. 39-40). The
Order expressly acknowledged that, “as a matter of law, Watson must provide additional evidence
in support of the amount of damages it seeks from [Balfour] above the $921,671.39 granted
herein.” (R. 36). In addition, the Master awarded Watson attorneys’ fees and costs in the amount
of $253,189.30; pre-judgment interest in the amount of $185,375.89; and post-judgment interest
on the $921,671.39 at a rate of 7.25% compounded annually. (R. 39-40).

On September 23, 2021, Balfour filed a motion for reconsideration of the order granting
partial summary judgment in favor of Watson. (R. 1238). The Master entered an order denying
Balfour’s Motion to Reconsider on April 12, 2024. (R. 101).

STANDARD OF REVIEW

When reviewing an order granting summary judgment, the Court of Appeals applies the
same standard of review as was applicable to the master under Rule 56, SCRCP. Savannah Bank,
N.A. v. Stalliard, 400 S.C. 246, 250, 734 S.E.2d 161, 163 (2012); USAA Prop. & Cas. Ins. Co. v.
Clegg, 377 S.C. 643, 653, 661 S.E.2d 791, 796 (2008). Thus, in an appeal of an order granting
summary judgment, the Court must decide whether the party moving for summary judgment
established through competent, admissible evidence that there is no genuine issue as to any
material fact and whether the undisputed, material facts entitle the moving party to judgment as a
matter of law. Kitchen Planners, LLC v. Friedman, 440 S.C. 456,459,892 S.E.2d 297,299 (2023);
Dawkins v. Fields, 354 S.C. 58, 64, 580 S.E.2d 433, 436 (2003). When determining whether any

genuine issues of material fact exist, the Court must view all evidence and all reasonable inferences





in the light most favorable to the non-moving party. Callawassie Island Member Club, Inc. v.
Martin, 437 S.C. 148, 157, 877 S.E.2d 341, 345 (2022).

When a master grants summary judgment on a question of law, the Court of Appeals
reviews the ruling de novo. Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Builders
FirstSource-Se. Grp., 413 S.C. 630, 634-35, 776 S.E.2d 434, 437 (Ct. App. 2015). In a breach of
contract case, the construction of an unambiguous contract is a question of law. S.C. Dep’t of
Transp. v. M & T Enterprises of Mt. Pleasant, LLC, 379 S.C. 645, 655, 667 S.E.2d 7, 13 (Ct. App.
2008).

In this appeal, the Court must decide whether Strong Tower and Watson established,
through competent and admissible evidence, that there is no genuine issue as to any material fact
such that each subcontractor is entitled to judgment as a matter of law on its claim for breach of
contract against Balfour. In doing so, the Court must view all of the evidence submitted to the
Master, and all reasonable inferences therefrom, in the light most favorable to Balfour. If the Court
finds that a genuine issue of material fact exists as to any element of each subcontractor’s claim
for breach of contract, then it must reverse the Master.

In reviewing the Master’s Order and entry of judgment on each motion for summary
judgment, the Court must determine whether the judgment completely resolves the breach of
contract cause of action at issue because an order that does not resolve all issues in the claim, and
end the case, is improper. See Rule 56(d), SCRCP; Chambers v. Pingree, 334 S.C. 349, 356, 513
S.E.2d 369, 373 (Ct. App. 1999); see also Evergreen Int’l, S.A. v. Marinax Const. Co., 477 F.Supp.
2d 697, 699 (D.S.C 2007); Patrick Schaumburg Automobiles, Inc. v. Hanover Ins. Co., 452 F.
Supp. 2d 857, 866 (N.D. Ill. 2006) (“Summary judgment may not be entered ‘for a portion of a

single claim in suit.””); Commonwealth Ins. Co. v. O. Henry Tent & Awning Co., 266 F.2d 200,





201 (7th Cir.1959); Capitol Records, Inc. v. Progress Record Distrib., Inc., 106 F.R.D. 25, 28-29
(N.D. I1l. 1985).

ARGUMENT

I. THE MASTER-IN-EQUITY ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF STRONG TOWER ON ITS BREACH OF CONTRACT CLAIM
AGAINST BALFOUR WHEN THE ESSENTIAL ELEMENT OF STRONG
TOWER’S CLAIMED DAMAGES WAS DISPUTED AND STRONG TOWER
FAILED TO INTRODUCE COMPETENT, ADMISSIBLE EVIDENCE OF ITS
DAMAGES.

The Order granting summary judgment to Strong Tower, and the judgment entered
thereupon, reflect error which must be reversed. The error arises because Strong Tower failed to
introduce competent and admissible evidence to establish its claimed damages under the breach of
contract, which is an essential element of its cause of action.

“Damages are an essential element to a breach of contract action that must be pled and
proven by the plaintiff.” Cap. Corp. of Am., Inc. v. Teays River Invs., LLC, No. CV 6:11-2796-
HMH, 2012 WL 13006190, at *4 (D.S.C. Feb. 1, 2012) (citing Branche Builders, Inc. v. Coggins,
386 S.C. 43, 48, 686 S.E.2d 200, 202 (Ct. App. 2009). To recover damages pursuant to a breach
of contract claim, the evidence submitted by the moving party “should be such as to enable the
court . . . to determine the amount of damages with reasonable certainty or accuracy.” Monster
Daddy, LLC v. Monster Cable Prod., Inc., No. CIV.A. 6:10-1170-MGL, 2013 WL 3337828, at *4
(D.S.C. July 2, 2013) (citing Collins Entertainment, Inc. v. White, 363 S.C. 546, 611 S.E.2d 262,
269 (Ct. App. 2005)).

While Strong Tower moved for summary judgment on its breach of contract cause of action
against Balfour, it never actually submitted evidence of the amount unpaid under the Subcontract
or the amount it was entitled to be paid. Strong Tower never submitted invoices, affidavits or

verified statements of account in support of its motion to establish the amount owed to it or its





damages resulting from the alleged breach. Strong Tower alleged that the breach was a failure by
Balfour to pay amounts due under its Subcontract; however, Strong Tower never presented
competent evidence of the actual amount due from Balfour.
Strong Tower sought to support its motion for summary judgment with interrogatories and
Balfour’s responses. The specific interrogatories relied upon were:
e INTERROGATORY NO. 1: Set forth whether Balfour has
included in, or claimed as part of, its $12,066,147.09 amended

mechanic’s lien the entirety of the value of the [Strong Tower’s|
$124,080.21 mechanic’s lien.

e INTERROGATORY NO. 2: If the response to Interrogatories
1 is “no,” or any variation, set forth what, if any, level of the
Plaintiff’s $124,080.21 mechanic’s lien is included in, or claimed
as part of, Balfour’s $12,066,147.09 amended mechanic’s lien.

e INTERROGATORY NO. 3: If Balfour has included in its
mechanic’s lien the entirety, or any portion, of the value of the
[Strong Tower’s] mechanic’s lien, set forth the reasons why
Balfour has not paid the [Strong Tower| that uncontested
portion of [Strong Tower’s] claim.

(R. 963-965).

However, Balfour’s responses to those interrogatories established only that its Amended
Mechanic’s Lien included $87,264.56 for amounts included in Strong Tower’s Subcontract,
including retainage, and $17,594.65 for amounts that Strong Tower had requested in change orders
(which Balfour had, in turn, submitted to Library in requested change orders) but which had never
been approved for payment. (Thus, Balfour’s Amended Mechanic’s Lien included a total of
$104,859.21 associated with Strong Tower’s Subcontract). Moreover, Balfour’s responses,
introduced by Strong Tower, expressly stated that “[t]he Owner of the Project has not paid Balfour
in full for the value of the prime contract, as amended” and “the Owner of the Project claims it is
owed damages for delays and/or defects in the construction and delivery of the Project,” with

“[o]ne of the defects identified [by the Owner] being leaks relating to the exterior doors installed
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by Strong Tower.” (R. 963-965). Balfour also responded specifically that “the Owner sent notice
of these defects to Strong Tower on October 24, 2019.” (R. 965). Finally, Balfour responded that
“there is currently a $22,000 pending back charge that would reduce the contractual amount owed
to Strong Tower.” (R. 965).

In short, the interrogatories and responses offered by Strong Tower in support of its
summary judgment motion did not constitute competent, admissible evidence establishing the
actual amount owed or constituting Strong Tower’s recoverable damages for the alleged breach of
contract. They certainly do not negate the existence of genuine issues of material fact on the issue
of damages or the amount owed.

In its Motion for Summary Judgment, Strong Tower merely asserted it was owed “at least”
$82,859.21 under the Subcontract. (R 1066). This amount was apparently derived by Strong
Tower acknowledging the $22,000 back charge by Balfour against its Subcontract and recognizing
a deduction of that back charge amount from the $104,859.21 identified in Balfour’s interrogatory
responses as having been included in its calculation of the Amended Mechanic’s Lien amount. At
no point in its submissions to the Master did Strong Tower identify the actual remaining
Subcontract balance at issue in its breach of contract cause of action. Strong Tower’s inability to
identify and provide competent evidence of the actual or specific amount owed pursuant to the
Subcontract demonstrates plainly that a genuine issue of material fact existed on the breach of
contract cause of action and the essential issue of damages.

Strong Tower’s evidence submitted in support of its motion for summary judgment simply
does not allow the conclusion that there is no genuine issue of material fact as to the amount Strong
Tower is entitled to be paid under its Subcontract. Again, Strong Tower submitted no invoices,

no requests for payment, no verified statement of accounts or other evidence to establish the
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amount it was entitled to be paid for a breach of the Subcontract. Without such plain and clear

evidence, summary judgment was inappropriate. Furthermore, in recognizing that only

$82,859.21 was undisputed in its mechanic’s lien claim of $124,080.21, Strong Tower admitted
at least implicitly that $41,221 of its amount claimed to be due was in dispute. Accordingly, the

Court should reverse the Master’s Order granting (partial) summary judgment in favor of Strong

Tower on its breach of contract cause of action. The breach of contract claim was not fully resolved

and ended by the Master’s Order and Judgment.

II. IT WAS ERROR FOR THE MASTER-IN-EQUITY TO GRANT PARTIAL
SUMMARY JUDGMENT IN FAVOR OF STRONG TOWER SINCE STRONG
TOWER AND THE MASTER SPECIFICALLY AND EXPRESSLY
RECOGNIZED AND ACKNOWLEDGED THAT THE BREACH OF CONTRACT
CAUSE OF ACTION WAS NOT FULLY RESOLVED BY THE MOTION FOR
SUMMARY JUDGMENT OR ASSOCIATED ORDER, AND THERE REMAINED
UNRESOLVED GENUINE ISSUES OF MATERIAL FACTS REGARDING THE

BREACH OF CONTRACT CAUSE OF ACTION AND THE AMOUNTS
ALLEGEDLY DUE THEREUNDER.

It is abundantly clear that the Order granting (partial) summary judgment in favor of Strong
Tower, and the Judgment entered thereupon, were merely attempts at a partial summary judgment.
The Order and Judgment did not completely resolve Strong Tower’s breach of contract cause of
action and certainly did not end the case on the breach of contract issue. Such a purported award
or entry of partial summary judgment is not authorized by Rule 56, SCRCP, and is manifest error.

Rule 56(d), SCRCP, does not authorize “judgment” on a portion of a claim—even if that
portion is undisputed while other portions of the claim are disputed. Rule 56(d) applies when the
master is not able to render judgment for all of the relief requested by a party moving for summary
judgment. In such a case, when the master is not able to resolve a claim in its entirety, Rule 56(d)
authorizes the master only to: (1) deny the motion; or (2) make an order specifying the facts that
do appear without substantial controversy and directing such further proceedings in the action as

are just.
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As the court in Chambers v. Pingree, 334 S.C. 349, 356, 513 S.E.2d 369, 373 (Ct. App.
1999) held, granting (partial) summary judgment when other genuine issues of material fact on the
cause of action remain for future determination “is antithetic to our concept of summary
judgment.” In fact, the Court of Appeals held it to be “patently defective as an order granting
summary judgment.” Id. at 355, 513 S.E.2d at 373.

Prior to December 1, 2007, Rule 56(d) of the Federal Rules of Civil Procedure was identical
to Rule 56(d) of the South Carolina Rule of Civil Procedure.! In 2007, Rule 56 of the Federal
Rules of Civil Procedure was revised to create two subsections. Federal Rule 56(d)(1) permitted
courts to issue orders establishing facts that are not in dispute, and Federal Rule 56(d)(2) permitted
courts to issue interlocutory summary judgment on liability alone when there is a genuine issue on
the amount of damages. Under the 2007 amendment the practical application of Federal Rule
56(d) remained the same as the prior version. In 2010, Rule 56 of the Federal Rules of Civil
Procedure was further amended and the prior language of Rule 56(d) was stricken. Under the 2010
amendment, Rule 56(g), FRCP, became a substitute applicable to cases and decisions formerly
addressed under old Rule 56(d), FRCP. Given this history, it is clear how reference to federal
court decisions under Federal Rule 56(d) or (g) remain applicable to cases involving Rule 56(d),
SCRCP. Thus, consideration of such decisions is appropriate.

Numerous decisions by federal courts under Rule 56(d), FRCP, plainly establish that a

party is simply not entitled to summary judgment if the judgment would not be dispositive of an

! When a South Carolina Rule of Civil Procedure is substantially similar to a federal rule, South
Carolina courts may look for guidance from cases interpreting the federal rules and such cases are
persuasive. See Maybank v. BB&T Corp., 416 S.C. 541, 565, 787 S.E.2d 498, 510 (2016); Unisun
Ins. v. Hawkins, 342 S.C. 537, 542, 537 S.E.2d 559, 561-62 (Ct. App. 2000); Gardner v. Newsome
Chevrolet—Buick, Inc., 304 S.C. 328, 330, 404 S.E.2d 200, 201 (1991); Roberts v. Peterson, 292
S.C. 149,355 S.E.2d 280 (Ct. App. 1987) (noting that where the state rule has adopted the language
of a federal rule, federal cases interpreting the federal rule are persuasive).
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entire claim. Evergreen Int’l, 477 F.Supp. 2d at 699; see also Patrick Schaumburg Automobiles,
Inc., 452 F. Supp. 2d at 866 (“Summary judgment may not be entered ‘for a portion of a single
claim in suit.””); Commonwealth Ins. Co. v. O. Henry Tent & Awning Co., 266 F.2d 200, 201 (7th
Cir. 1959)(reversing “partial summary judgment” against plaintiff-insurers for the undisputed
amount of the insured’s claim, where an additional amount of that same claim remained disputed);
Capitol Records, Inc., 106 F.R.D. at 28-29 (holding that a party is not entitled to “partial” summary
judgment with respect to a portion of damages that the defendant did not dispute).

In Biggins v. Oltmer Iron Works, 154 F.2d 214, 215 (7th Cir. 1946), the United States Court
of Appeals for the Seventh Circuit analyzed whether the United States District Court for the
Northern District of Illinois erred in granting partial summary judgment on the plaintiff’s claim
pursuant to Rule 56(d) of the Federal Rules of Civil Procedure—which mirrored Rule 56(d) of the
South Carolina Rules of Civil Procedure at the time the opinion was issued. The issue was whether
the grant of summary judgment was error because the lower court’s order was only a partial grant
of summary judgment, and it did not resolve the plaintiff’s entire cause of action. The case
involved a situation in which the plaintiff sought compensation for services rendered to the
defendant and broke his claimed damages into five designated items but moved for summary
judgment on only two of those five items. The defendant did not file a response or submit
affidavits in opposition to the plaintiff’s motion and the district court granted partial summary
judgment in favor of the plaintiff on the two items of damages and ordered execution on the
judgment. The defendant appealed the order granting partial summary judgment. The Seventh
Circuit held that the grant of partial summary judgment was improper because Rule 56(d) does not
authorize a court to grant summary judgment for less than the whole claim. Thus, the appeals

court concluded that the judgment “was rendered in contravention and not in conformity with
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[Rule 56(d)].” Biggins, 154 F.2d at 217. The Seventh Circuit noted that “[a]ll that plaintiff was
entitled to at the time of the entry of the judgment was an order (not a judgment) fixing the amount
of his claim no longer in dispute, which, under proper procedure would have ripened into a
judgment only upon the ultimate disposition of the whole of his claim.” /Id.
In Capitol Records, Inc. v. Progress Record Distributing, Inc., 106 F.R.D. 25,28 (N.D. Ill.

1985), the United States District Court for the Northern District of Illinois analyzed a similar set
of facts. Capitol Records brought suit against defendant Progress Record for amounts due in
relation to goods sold by Capitol Records to Progress Record. Capitol Records sold and delivered
merchandise to Progress Record valued at $17,571.50. Progress Record argued that Capital
Records’s claimed amount was not accurate due to Capital Records’s failure to apply certain
credits to its account. Capital Records moved for partial summary judgment only on the
undisputed amount of its claimed damages ($9,009.93). Although Progress Record did not file a
statement or submit evidence controverting Capitol Record’s statement that $9,009.93 was the
uncontested balance due, the court analyzed Rule 56(d) and held that the rule does not authorize
the filing of a motion for partial adjudication of a claim. Capitol Recs., Inc., 106 F.R.D. at 29.
The court noted that “Rule 56(d) implicitly establishes that summary judgment is available only
for an entire claim at a minimum” and “[f]Jraming the motion as one for partial summary judgment
does not cure the fatal defect of moving for judgment on a portion of a claim.” Id. at 28-29. The
court elaborated further on the issues associated with such motions for partial summary judgment
and stated:

Were the court to hold otherwise, Rule 56(d) could be used to justify

numerous and repetitive motions seeking to resolve limited factual

issues in a piecemeal fashion. Such adjudications would not dispose

of a claim or even become final until trial and would waste judicial
resources in almost every case.
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Id. at 29. Ultimately, the court held that it was not authorized to grant partial summary judgment
on the cause of action because a genuine issue of material fact existed on the issue of the total
amount of Capital Records’s claimed damages.

Like the lower courts in Chambers and Biggins, the Master in this case improperly granted
partial summary judgment in Strong Tower’s favor. Similar to the lower court in Biggins, the very
Order granting partial summary judgment by the Master in this case recognized that a genuine
issue of material fact exists as to Strong Tower’s claimed damages (including the $22,000 back
charge) and, therefore, Strong Tower’s claim for breach of contract was not, and could not be fully
resolved by granting partial summary judgment on a portion of Strong Tower’s claim for breach
of contract. The Master implicitly recognized this fact by stating his conclusion as “[t]here exists
no genuine issues of material fact as to at least $82,859.21 owed by [Balfour] to [Strong Tower]
under the parties’ contract.” (R. 17). During the hearing on the motion, the Master recognized
expressly that Strong Tower’s claim for breach of contract was not fully resolved by granting
partial summary judgment when he stated that Strong Tower may be permitted to request to present
its case first during the trial of this matter. (R. 683, 111:1-23). In response, Strong Tower
acknowledged that at least the $22,000 back charge was still in dispute. (R. 683-684, 111:24 -
112:1).

This recognition by the Master confirms that he knew he was granting only partial
summary judgment on Strong Tower’s breach of contract claim and that he was unable to grant a
summary judgment which was dispositive of the entire breach of contract claim. Therefore, the
Master’s decision to grant summary judgment and order judgment on only a portion of Strong
Tower’s cause of action for breach of contract was, as this Court held in Chambers, “patent error.”

At most, the Master could only ascertain what material facts existed without controversy and enter
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an order specifying the facts appearing without substantial controversy and directing further
proceedings in the action under Rule 56. When the Master issued an order granting summary
judgment to Strong Tower and entered a judgment thereupon, the Master committed reversible

C1Tor.

III. IT WAS ERROR FOR THE MASTER-IN-EQUITY TO GRANT PARTIAL
SUMMARY JUDGMENT IN FAVOR OF WATSON SINCE WATSON AND THE
MASTER SPECIFICALLY AND EXPRESSLY RECOGNIZED AND
ACKNOWLEDGED THAT THE BREACH OF CONTRACT CAUSE OF ACTION
WAS NOT FULLY RESOLVED BY THE MOTION FOR SUMMARY JUDGMENT
OR ASSOCIATED ORDER, AND THERE REMAINED UNRESOLVED
GENUINE ISSUES OF MATERIAL FACTS REGARDING THE BREACH OF
CONTRACT CAUSE OF ACTION AND THE AMOUNTS ALLEGEDLY DUE
THEREUNDER.

As with the ruling on the summary judgment motion involving Strong Tower, the Master
recognized he was unable to grant the full relief requested by Watson on its breach of contract
action against Balfour. Therefore, the Master purportedly ordered a partial summary judgment.
As in the case of Strong Tower, this attempt at an award or entry of partial summary judgment is
not authorized by Rule 56 and is manifest error.

As discussed in the preceding section, Rule 56(d), SCRCP, does not authorize “judgment”
on a portion of a claim, even if that portion is undisputed while other portions of the claim are
disputed. In the case of Watson, just as Strong Tower, it is absolutely apparent the Master could
not grant complete summary judgment to Watson on its breach of contract claim because genuine
issues of material fact continued to exist. Although Rule 56(d) authorizes the Master only to: (1)
deny the motion; or (2) make an order specifying the facts that appear without substantial
controversy and directing such further proceedings in the action as are just, the Master nonetheless
ordered partial summary judgment and that Order was error.

Like the lower courts in Chambers and Biggins, the Master in this case improperly granted

partial summary judgment in Watson’s favor. During the hearing on Watson’s motion, the Master
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acknowledged expressly that he was granting only “partial” summary judgment to Watson and a
question of fact existed as to Watson’s claimed damages:

So my ruling here is going to be a partial summary judgment . . .

I tallied up the first, second, and third numbers, and I come to

$921,671.39 as being owed by Balfour Beatty to Watson Electrical.

I do think it’s a question of fact. Maybe an additional question.

But the additional claim of 937, so it’s less than 50 cents on the

dollar that you are asking for. But I'm going to grant partial

summary judgment to the tune of $921,671.39. You are going to

need to be able to satisfy the Court as to the basis for the 937
figure.

(R. 733-734) (emphasis added).

Similar to the lower court in Biggins, the very Order granting partial summary judgment
by the Master in this case recognized that a genuine issue of material fact continued to exist as to
Watson’s entitlement to all of its claimed damages for breach of contract. In that Order the Master
acknowledged that Watson “sought damages in the amount of $1,859,359, plus interests, costs and
attorneys’ fees.” (R. 33). However, the Master awarded Watson only “$921,671.39, plus
prejudgment interest, post-judgment interest, costs and attorneys’ fees” and stated that “as a matter
of law, that Watson must provide additional evidence in support of the amount of damages it seeks
from [Balfour] above the $921,671.39 granted herein.” (R. 33, 36). Notably, the Master did not
award Watson the $937,687.61 in damages that Watson claimed were owed for “additional labor
and services Watson provided” pursuant to its Subcontract. The Master’s recognition that Watson
must provide additional evidence to substantiate its claim for the remaining $937,687.61 evidences
the fact that Watson’s claim for breach of contract was not, and could not be fully resolved by
granting partial summary judgment on a portion of Watson’s claim for breach of contract. This
recognition by the Master establishes that he was unable to grant a summary judgment which was
dispositive of Watson’s entire breach of contract claim against Balfour. Thus, because of this fact,

the Master’s decision to grant summary judgment on only a portion of Watson’s cause of action
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for breach of contract was, as this Court held in Chambers, “patent error.” The most the Master
could do under Rule 56 was ascertain what material facts existed without controversy and enter an
order specifying such facts and directing further proceedings in the action. When the Master issued
an order granting summary judgment to Watson, and entered a judgment thereupon, he also
expressly recognized that further proceedings on the breach of contract cause of action were
necessary. In entering such an Order and Judgment, the Master committed reversible error.
IV. THE MASTER-IN-EQUITY ERRED IN AWARDING ATTORNEYS’ FEES TO
STRONG TOWER AND WATSON AS A PART OF THEIR SUMMARY
JUDGMENTS BECAUSE THERE WAS NO APPLICABLE STATUTE OR

CONTRACT PROVISION AUTHORIZING SUCH ATTORNEYS’ FEE AWARDS
IN THIS CASE.

Under South Carolina law, an award of attorneys’ fees to a party in litigation may be
justified only if it is specifically authorized by an applicable statute or an applicable contract
provision between the parties. S.C. Dep’t of Soc. Servs. v. Tharp, 312 S.C. 243, 245, 439 S.E.2d
854, 856 (1994). In this case, the Master ordered an award of attorneys’ fees to each of Strong
Tower and Watson solely on the basis that they were each deemed to be a “prevailing party”” and
were entitled to the fee award under “Article 10.D” of their subcontracts with Balfour. (R. 36-37;
R. 21-22). This conclusion by the Master, and the resulting awards of attorneys’ fees to Strong
Tower and Watson, were plain error.

Article 10 of each Subcontract is entitled “Contract Interpretation and Disputes.
“Subsections “A” through “D” of Article 10 each describes a distinct dispute scenario. (R. 937).

Article 10.A describes and applies only to a dispute scenario in which the “disputes
between Subcontractor and Contractor” do “not involv[e] the conduct of the Owner or the Contract
Documents.” (R. 937). In such a situation, Article 10.A authorizes the Contractor to elect to have

such disputes resolved by arbitration. There is no attorney fee award provision in Article 10.A.
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Article 10.B describes and applies to a dispute scenario in which the “disputes between
Contractor and Subcontractor involve the conduct of the Owner or an interpretation or requirement
of the Contract Documents.” (R. 937). This is the situation presented in this case. In such dispute
situations, the Subcontractor is required to follow all claim, notice and disputes procedures and
requirements of the “Contract Documents” and may be joined into any court or arbitration
proceedings and be bound to the Contractor by the decisions or determinations in such
proceedings. (R. 937). There is no attorney fee award provision in Article 10.B and no such
provision applicable in such situations.

Article 10.D describes and applies to disputes described and otherwise covered by Article
10.A—except that the Contractor elected not to compel the dispute to arbitration. In other words,
Article 10.D—by its express terms—applies only to disputes between the Subcontractor and
Contractor that do “not involve[e] the conduct of the Owner or the Contract Documents.” (R.
937). Such dispute scenarios in which Contractor elects not to compel arbitration under Article
10.A “will be resolved through litigation....” (R. 937). “In connection with any such litigation
[litigation of dispute between Subcontractor and Contractor in which the conduct of the Owner or
the Contract Documents is not involved] “the prevailing party will be entitled to recover its
reasonable attorney’s fees and court costs in connection with any such litigation.” (R. 937). The
attorney fee award provision in Article 10.D is limited to the one distinct dispute scenario in which
the dispute does “not involv[e] the conduct of the Owner or the Contract Documents.” (R. 937).

It is axiomatic that the issue of whether the dispute between the Subcontractor and
Contractor involves the conduct of the Owner or the Contract Documents is a threshold
determination to be made at the commencement of the dispute. The assessment of whether the

dispute involves the conduct of the Owner or the Contract Documents must be made at the
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commencement of the dispute, not at the conclusion, because the Contractor’s right to elect to
compel arbitration—must be made at the commencement of the dispute resolution proceedings not
at the conclusion. Thus, the assessment of whether the dispute involves the conduct of the Owner
or the Contract Documents must be framed by the pleadings and the allegations at commencement.

In the case of Strong Tower and Watson, the pleadings and initial allegations by Strong
Tower and Watson specifically allege and implicate the conduct of the Owner in the disputes
between those subcontractors and Balfour. Relevant allegations evidencing the involvement of
the Owner’s conduct in the dispute between Strong Tower and Balfour include:

1. “Library, is retaining sums currently due and owing the Defendant,
Balfour.” (R. 311).

2. “[TThese sums were generated partially through the use of [Strong
Tower’s] materials on the project.” (R. 311).

3. “Library([] is currently holding the sums in a constructive trust for
the benefit of [Strong Tower] who furnished goods and materials
necessary to complete the project and generate these funds.” (R.
311).

4. “Library[] should be ordered to pay [Strong Tower]| enough of said
funds to satisfy its indebtedness.” (R. 311).

5. “Library and Balfour, have had the use of these materials, have been
enriched by the provision of services and materials, and are unjustly
retaining the benefit of these services and materials without paying
[Strong Tower].” (R. 310).

6. “Library and Balfour, are liable to [Strong Tower] for the reasonable
value of materials, One Hundred Twenty-Four Thousand Eighty and
21/100 ($124,080.21) Dollars, plus prejudgment interest at 8.75%
per annum from the date said materials and service were supplied.”
(R. 310).

Likewise, relevant allegations evidencing the involvement of the Owner’s conduct in the
dispute between Watson and Balfour include:

1. “At the direction of Balfour, Watson performed work that was
beyond the scope of the Watson Subcontract (“Additional Work”™).
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Watson requested payment for the Additional Work. Balfour has
not paid Watson for the Additional Work. Upon information and
belief, Library Associates has not paid Balfour for the Additional
Work.” (R. 324).

“Watson alleges that it is entitled to recover in quantum meruit from
Balfour and Library (collectively “QM Defendants”) the reasonable
value of the labor, equipment and/or materials furnished by Watson
that were utilized to improve the Property, based upon the
following:

a. “QM Defendants were aware, or should have been aware,
that Watson reasonably expected payment for providing
labor, materials and equipment used to improve the
Property”;

b. “QM Defendants knew that Watson provided labor,
materials, and equipment for the improvement of the
Property, and have accepted and received the labor,
materials and/or equipment supplied by Watson and have
benefited from the same, but have failed and refused to pay
for such materials following demand by Watson”;

c. “As a result of QM Defendants’ failure to make payment,
after demand by Watson, QM Defendants have become
unjustly enriched, at Watson's expense, in an amount equal
to the reasonable fair market value of labor, materials, and
equipment provided by Watson to improve the Property.”
(R. 325-326).

“Upon information and belief, during the course of the Project,
Library Associates breached its duty of care to Watson by making
repeated revisions to the Project which damaged Watson.” (R. 329).

“Upon information and belief, during the course of the Project,
Library Associates breached its duty of care to Watson by repeatedly
failing to make Project design decisions within a reasonable time
which damaged Watson.” (R. 329).

“Upon information and belief, Library Associates breached its duty
of care to Watson by interfering with the progress of Watson’s work,
and the orderly flow of Watson’s work, which damaged Watson.”
(R. 329).

“Upon information and belief, during the course of the Project,
Library Associates breached its duty of care to Watson by adversely
impacting the schedule of Watson’s work on the Project, which
damaged Watson.” (R. 329).
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7. “Upon information and belief, Library Associates breached its duty
of care to Watson by delaying Watson’s work on the Project, which
damaged Watson.” (R. 329).

8. “Upon information and belief, Library Associates knew that its
actions as described above would adversely impact and damage
Watson and other subcontractors work on the Project.” (R. 329-
330).

9. “As a direct and proximate cause of Library Associates’ negligence,
willfulness, wantonness and recklessness, Watson has been

damaged by, among other things, increases to its labor costs, and
prolonged time working on the Project.” (R. 330).

Article 10.D of the Subcontracts between Balfour and each of Strong Tower and Watson
only provides for a potential award of attorneys’ fees in a specific, limited situation. (R. 937). The
attorneys’ fee provision in Article 10.D of each Subcontract is not a broad prevailing party
provision applicable in all cases. In fact, the Article 10.D attorneys’ fee award provision in each
express Subcontract applies only when (a) there exists a dispute between Balfour and the
Subcontractor, (b) which dispute does not also involve “the conduct of the Owner or the Contract
Documents,” and (c¢) which Balfour elects not to compel to resolution by arbitration. (R. 937). In
only such a specific and limited situation does Subcontract provision, Article 10.D, apply to
provide for a recovery of reasonable attorneys’ fees and court costs by the prevailing party (Balfour
or the Subcontractor).

The Master made no analysis of whether disputes—the breach of contract claims by Strong
Tower or Watson—qualified under the conditions of Article 10.D. He certainly made no finding
or conclusion in his Orders on this critical issue which is determinative of whether any attorneys’
fee award was authorized.

Thus, the critical issue in determining whether an award of attorneys’ fees to any of these
Subcontractors as the prevailing party in their breach of contract cause of action against Balfour is

whether the breach of contract dispute between the Subcontractor and Balfour (a) involves the
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conduct of the Owner, or (b) involves the Contract Documents. Despite merely assuming Article
10.D. applied, and awarding Strong Tower and Watson attorneys’ fees in connection with the
breach of contract claims against Balfour, the Master included no discussion, and made no finding,
about whether the attorneys’ fee award provision of Article 10.D of the Subcontract did, in fact,
apply to the pending dispute. The Master never discussed and certainly never made the requisite
finding that the breach of contract dispute between such Subcontractor and Balfour did not involve
the conduct of the Owner or did not involve the Contract Documents.

The Record does not establish that either such condition existed. In fact, the Record in the
case clearly reflects that the conduct of the Owner, and the Contract Documents, were very much
involved in the payment (breach of contract) dispute between Balfour and each of the
Subcontractors.

In the case of Strong Tower, it filed a mechanic’s lien against the Library property for
$124,080.21. (R. 898). By that lien claim, Strong Tower inherently claimed that it had supplied
labor and materials to the Project in that amount, for which it claimed it had not been paid. When
Strong Tower sued in this case, it not only asserted a breach of contract cause of action against
Balfour, it also asserted an express cause of action against Library alleging a constructive trust on
contract funds being held by Library. Specifically, Strong Tower alleged “Library, is retaining
sums currently due and owing the Defendant, Balfour” and “these sums were generated partially
through the use of [Strong Tower’s] materials on the project.” (R.311). The $22,000 back charge
against Strong Tower arose from Library’s assertion that water intrusion occurred at the Project as
a result of Strong Tower’s work. In Strong Tower’s Motion for Summary Judgment, filed October
19, 2020, it acknowledged the issue that Balfour had not paid Strong Tower the amount claimed

“because of the Owner’s claims for delay and defects.” (R. 921). Those defects specifically
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included the Owner’s allegations of water intrusion at the exterior doors installed by Strong Tower.
Those facts and circumstances plainly reflect that in asserting defects in the work (including
specifically work by Strong Tower) and withholding payments to Balfour on account of those
alleged defects, the conduct of the Owner (Library) is involved in the dispute between Strong
Tower and Balfour.

The Record in this case further demonstrates that Library’s conduct is involved in the
dispute between Strong Tower and Balfour. In opposition to Strong Tower’s Motion for Summary
Judgment, Balfour submitted correspondence from Library raising issues related to water intrusion
through the doors supplied by Strong Tower, which Library argued, “is causing damage to interior
finishes, including but not limited to the wood floors.” (R. 998). Balfour also submitted evidence
related to the fact that in excess of 400 hours had been spent by Balfour to remedy leakage
problems through the doors supplied by Strong Tower, and the associated back charge relates to
costs and work performed to remedy the water intrusion issues asserted by Library.

Strong Tower even recognized and alleged that “Library[] is currently holding the sums in
a constructive trust for the benefit of [Strong Tower] who furnished goods and materials necessary
to complete the project and generate these funds” and “Library [] should be ordered to pay [Strong
Tower] enough of said funds to satisfy its indebtedness.” (R. 311). The essence of Strong Tower’s
allegations and cause of action for breach of contract was related to positions taken by (the
involvement of) the Owner. Thus, Article 10.D does not apply in this case and does not afford the
Master a basis to award Strong Tower its attorneys’ fees. The Master’s award of those attorneys’
fees to Strong Tower under Article 10.D was error.

In the case of Watson, the Record likewise reflects that Library’s conduct is involved in

the dispute between Watson and Balfour. In Watson’s Answer to Library’s Third-Party Complaint
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against it, Watson asserted a counterclaim against Library for negligence in which Watson alleged
that “Library Associates breached its duty of care to Watson by adversely impacting the schedule
of Watson’s work on the Project” and “Library Associates breached its duty of care to Watson by
delaying Watson’s work on the Project.” (R. 329). Since Watson’s breach of contract claim against
Balfour included alleged delay damages of $272,266.51 (“extended job cost overhead”), the
dispute between Watson and Balfour involves Library’s conduct because determination of that
claim implicates the issue of whether Library’s conduct caused the delay and at least some of the
costs/damages claimed by Watson as a result of the delay.

Watson’s breach of contract claim also included a claim for $373,497.28 for “cumulative
impact”—which it described as costs incurred as a result of the Project lasting more than 500 days
longer than anticipated—additional form of delay damages. (R. 728, 41:14 -25). Whether Watson
is entitled to recover costs it incurred as a result of the delay—which it alleged were delays caused
by Library—again involves the issue of whether Library is a cause for delay in the completion of
the Project. In support of its Motion for Summary Judgment, Watson submitted excerpts from the
deposition of Balfour’s Rule 30(b)(6) designee who testified that the delay in the completion of
the Project was caused by Library and its numerous design changes. (R. 1156). Thus, the issue
of who caused the delay in the completion of the Project, and Watson’s entitlement to costs
incurred as a result of the delay, directly involves Library’s conduct.

Finally, Watson’s claim for breach of contract includes a claim of $62,091.71, for
additional work performed pursuant to changes orders. Article 9.A(iv) of the Subcontract states
that Balfour’s liability for costs arising from change orders issued by Library is limited to the
amounts Balfour recovers from Library, and payment for such changes will only be made to

Watson to the extent Balfour receives payment from Library. When Library fails or refuses to pay
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Balfour for work performed pursuant to a change order, then Library’s conduct is at issue in
Watson’s claim for payment pursuant to a change order. Thus, Watson’s claim for breach of
contract based upon an alleged failure to be paid for work performed pursuant to change orders
directly involves the conduct of Library. Accordingly, Watson’s dispute with Balfour is not a
dispute for which Watson is entitled to recover attorneys’ fees pursuant to Article 10.D of the
Subcontract because Watson’s breach of contract claim involves Library’s conduct. The Master
erred in awarding such attorneys’ fees that were not authorized by Article 10.D under the
circumstances of Watson’s claim.

CONCLUSION

Based on the foregoing, the Master’s Orders granting summary judgment and awarding
attorneys’ fees in favor of Strong Tower and Watson should be reversed.
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INTRODUCTION

Appellant Balfour Beatty Construction, LLC (“Balfour”) hereby replies to the arguments
by Respondent Strong Tower Construction, LLC d/b/a Koch Corporation (“Strong Tower”) in this
matter. Strong Tower’s arguments are misplaced and incorrect. For the reasons set forth in
Balfour’s Appellant’s Brief, and reiterated here, the Court should issue an order reversing the
Master’s September 9, 2021 order granting partial summary judgment and awarding attorneys’

fees to Strong Tower.

ARGUMENTS IN REPLY
L The Master erred in granting partial summary judgment in favor of Strong Tower.
A. Strong Tower did not prove its entitlement to summary judgment on its breach

of contract claim.

Strong Tower argues the Master properly granted Strong Tower’s Motion for Partial
Summary Judgment. However, Strong Tower moved for summary judgment in the full amount of
its claim for $124,080.21. In ruling on Strong Tower’s motion for summary judgment the Master
explicitly recognized that Strong Tower did not prove its entitlement to full summary judgment
for all of the relief or damages it had claimed. The Master found that there were amounts claimed
by Strong Tower that were in material dispute, with issues remaining for trial. (R. 19, 25).
Therefore, in his Order, the Master purported to award Strong Tower only partial summary
judgment and only a portion of the relief or damages it sought. Strong Tower’s motion for
summary judgment failed because Strong Tower did not submit evidence proving its full claim, or
all of its damages with reasonable certainty or accuracy. In view of the Master’s findings, it was
error for him to grant any form of summary judgment to Strong Tower.

Summary judgment is inappropriate when a party fails to make a showing sufficient to

establish the existence of any element essential to a party’s cause of action. See Stokes v. Oconee





Cnty., 441 S.C. 566, 576, 895 S.E.2d 689, 694 (Ct. App. 2023). Damages are an essential element
of a cause of action for breach of contract. Branche Builders, Inc. v. Coggins, 386 S.C. 43, 48,
686 S.E.2d 200, 202 (Ct. App. 2009) (citing Fuller v. E. Fire & Cas. Ins. Co., 240 S.C. 75, 89, 124
S.E.2d 602, 610 (1962)). To recover damages pursuant to a breach of contract cause of action, a
party must submit evidence that enables the court to determine the amount of damages with
reasonable certainty or accuracy. Collins Ent., Inc. v. White, 363 S.C. 546, 559, 611 S.E.2d 262,
269 (Ct. App. 2005).

Strong Tower’s argument that the Master properly granted it partial summary judgment
fails to recognize or acknowledge that the Master found that Strong Tower did not prove the
amount of damages it claimed in connection with Balfour’s alleged breach of the contract.

In its brief, Strong Tower argues that it supported its motion for summary judgment with
(1) “an affidavit of account, stating the sum it was owed on the Project”; (2) Balfour’s responses
to interrogatories; and (3) excerpts of deposition testimony. (Strong Tower Brief p. 13). The
“evidence” Strong Tower relies upon, however, does not prove its claimed damages with the
certainty or accuracy required, and the Master found that there were disputed damages to be
determined through trial. The affidavit Strong Tower filed with its mechanic’s lien stated that
Strong Tower is owed $124,080.21 for work it performed on the project.! (R. 899). Balfour’s
interrogatory responses relied upon by Strong Tower disputed the $124,080.21 amount claimed
and, at most established only that Balfour’s Amended Mechanic’s Lien included $104,859.21 for

amounts associated with Strong Tower’s Subcontract. (R. 916-917). Balfour’s interrogatory

! Strong Tower did not submit its Mechanic’s Lien or the associated affidavit to the Master in
conjunction with its Motion for Summary Judgment.





responses also stated that “there is currently a $22,000 pending back charge that would reduce the
contractual amount owed to Strong Tower.” (R. 917).

This so-called evidence relied upon by Strong Tower does not prove with adequate
certainty or accuracy that Balfour owes Strong Tower $82,859.21 on its breach of contract cause
of action. While during the hearing on its motion for summary judgment, Strong Tower attempted
to support an award of the reduced amount of $82,859.21 by subtracting $22,000 (a disputed
amount) from $104,859.21 (an amount not otherwise proven to be owed to Strong Tower pursuant
to the Subcontract), the Master found that Strong Tower had not established entitlement to the
amount claimed in its Motion. In fact, when arguing the Motion for Summary Judgment Strong
Tower’s counsel stated “there’s a $22,000 back charge. I don’t agree with it. I disputeit...” (R.
673, 101:18-20). And, Strong Tower put nothing in the Record to prove an actual, undisputed
basis for damages of $82,859.21. Strong Tower presented no invoices, testimony, receipts, or
other evidence that would allow the Master to determine $82,859.21 as the amount of damages
beyond conjecture and speculation. See Gauld v. O'Shaugnessy Realty Co., 380 S.C. 548, 559—
60, 671 S.E.2d 79, 85-86 (Ct. App. 2008) (“Neither the existence, causation nor amount of
damages can be left to conjecture, guess, or speculation.”).

Furthermore, in arguing that $82,859.21 of its claim was “undisputed,” Strong Tower
admitted—at least implicitly—that $41,221 of its total claim was in dispute. The Master agreed
because he awarded Strong Tower only the “partial” amount of $82,859.21 of its claimed damages.
Accordingly, it is plain the Master found that Strong Tower’s claimed damages were in dispute as
argued by Balfour. Therefore, the Court should reverse the Master’s Order granting (partial)

summary judgment in favor of Strong Tower on its breach of contract cause of action.





B. Balfour preserved the arguments raised to this Court regarding the Master’s
error in granting partial summary judgment in Strong Tower’s favor.2

Strong Tower argues that Balfour did not adequately preserve the issues for appeal because
it did not confront the Master specifically enough with the argument that he could not grant only
partial summary judgment. Strong Tower argues that Balfour did not preserve that issue, and
cannot address the Master’s error in this appeal, because it did not argue specifically to the Master
that the law does not allow partial summary judgment even if the Master believed Strong Tower
had established it was entitled to some of the damages it claimed.

At its core, issue preservation merely requires that an issue be raised to and ruled upon by
the Master in order for that issue to be available for appeal. See Chastain v. Hiltabidle, 381 S.C.
508, 514-15, 673 S.E.2d 826, 829 (Ct. App. 2009). In explaining and interpreting the requirements
of issue preservation for practical application, the appellate courts of this State have stated the
purpose of issue preservation rules is merely to provide the Master with a fair opportunity to rule
on the issues, and to provide the Court of Appeals with a platform for meaningful appellate review.
Queen’s Grant Il Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 372-73, 628
S.E.2d 902, 919 (Ct. App. 2006). It is not necessary that the issue be raised using the same
wording, or precisely the same arguments and authorities at each phase of the proceedings. Indeed,
the South Carolina Supreme Court has stated that it is “mindful of the need to approach issue
preservation rules with a practical eye and not in a ridged, hyper-technical manner.” Herron v.
Century BMW, 395 S.C. 461, 470, 719 S.E.2d 640, 644-45 (2011); see also Atl. Coast Builders &

Contractors, LLCv. Lewis, 398 S.C. 323,332,730 S.E.2d 282, 287 (Toal, C.J., concurring in result

2 Strong Tower incorporated Watson’s issue preservation argument into its brief pursuant to Rule
208(b)(6), SCACR. Although Strong Tower makes no substantive independent argument on this
issue and Strong Tower’s underlying motion for summary judgment was based on different
arguments and evidence than Watson’s motion for partial summary judgment, Balfour will address
the argument incorporated by Strong Tower.





and dissenting in part) (“[ A]n over-zealous application of appellate preservation rules denigrates
the primary purpose of the judiciary, which is to serve the citizens and the business community of
this state by settling disputes and promoting justice”). As an example of this practical approach,
the court in Herron specifically concluded that a party is not required to use the exact name of a
legal doctrine to preserve an issue for appeal. Herron, 395 S.C. at 466, 719 S.E.2d at 642.

Applying this principle of issue preservation, and the guidance from the prior decisions,
the question in this case is whether Balfour sufficiently argued to the Master that he could not grant
Strong Tower’s motion for summary judgment because Strong Tower failed to carry its burden to
establish that “no genuine issue as to any material fact” relevant to Strong Tower’s claim for breach
of contract existed. Not only did Balfour argue that issue to the Master, the Master implicitly
acknowledged that genuine issues as to the amount of damages claimed by Strong Tower did exist,
and that he could not grant Strong Tower the summary judgment it sought. The issue of whether
the Master could award Strong Tower a partial summary judgment never even arose until the
Master issued his Order on the motion purporting to do exactly that. When the Master committed
such error, Balfour raised that error in its timely Rule 59(e) Motion. Balfour argued that any grant
of summary judgment was improper because the record, indeed the Master’s own Order,
recognized that genuine issues as to material facts regarding the amount of damages associated
with the alleged breach of contract continued to exist. (R. 1236). Thus, Balfour argued that any
award of summary judgment was error. Therefore, Balfour did sufficiently argue the relevant
point to the Master and it met its burden to preserve the issue for appeal.

In its Memorandum in Opposition to Strong Tower’s Motion for Summary Judgment,
Balfour argued that the Master could not grant Strong Tower summary judgment on its breach of

contract cause of action or for all the relief or damages sought in that cause of action. (R. 992-





995). During the hearing on the motion, Balfour asserted repeatedly that there were genuine issues
of material fact that prevented such a judgment. (R. 677, 105:7-21). For example, Balfour argued
that the evidence submitted to the Master regarding the four hundred (400) hours Balfour devoted
to resolving water intrusion issues associated with Strong Tower’s work demonstrated that defects
existed in relation to its work and those defects created a genuine issue of material fact as to Strong
Tower’s entitlement to recover any amount from Balfour pursuant to the Subcontract. (/d.).

In its Motion to Reconsider the Order granting Partial Summary Judgment in favor of
Strong Tower, Balfour again raised the issue that genuine issues of material fact existed that
prevented summary judgment being awarded to Strong Tower. Balfour argued that Strong
Tower’s entitlement to all of the amounts claimed as damages was still a factual issue that could
not be fully resolved. (R. 1236).

In this appeal, Balfour, as is proper for it to do, again asserts, that the Master erred in
granting any summary judgment in favor of Strong Tower. The foundational position on which
Balfour has opposed the motion for summary judgment remains consistent; a genuine issue of
material fact exists as to whether Strong Tower is entitled to recover the full relief sought and the
damages claimed pursuant to its breach of contract cause of action. Balfour’s Brief merely
supports its position by pointing out that the Master himself specifically acknowledged he could
not grant Strong Tower summary judgment (or full relief) on its whole breach of contract claim,
and that Rule 56, SCRCP, does not authorize partial summary judgment as set forth in the Master’s
Order.

An illustration of the point that an issue is preserved for appeal when it is raised more
broadly below but brought into focus in considerably more detail in the appellate argument exists

in the decision in Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731, 733 (1998). In that case,





the South Carolina Supreme Court addressed a circumstance in which the plaintiff made only a
general objection at trial to the defendant’s evidence (admission of an amortization schedule as
proof). On appeal, the plaintiff raised and argued more detailed and specific points regarding the
use of the amortization schedule, as admissible and sufficient evidence. Wilder, 330 S.C. at 75,
497 S.E.2d at 733. And, the defendant argued in the appeal that the plaintiff’s objection to the
amortization schedule during trial was too general to preserve the various more specific objections
or issues for appeal. Id. Nonetheless, the Court held that the plaintiff’s objection was sufficiently
specific to bring into focus the nature of the alleged error so that it could be understood by the trial
court. Id.; see also S.C. Dep't of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295, 641 S.E.2d
903 (2007) (finding that although SCDOT did not phrase objection in the exact terms used in the
appeal, the objection was sufficiently specific to allow the trial court to rule on the issue). Thus,
the Court found the issue and arguments were preserved.

Like the plaintiff in Wilder, Balfour raised to the Master the overarching issue that Strong
Tower was not entitled to the summary judgment for which it moved because there were genuine
issues as to material facts that prevented an award of the full or complete relief and damages sought
in the motion for summary judgment. In this appeal, Balfour continues to press the issue and
argument presented to the Master. Now Balfour permissibly and properly reinforces its opposition
to the award of summary judgment by arguing that the Master’s decision to grant “partial”
summary judgment was reversible error under Rule 56(d). In the order granting Strong Tower
partial summary judgment, the Master implicitly recognized that a genuine issue of material fact
existed as to Strong Tower’s claimed damages by stating his conclusion as “[t]here exists no
genuine issues of material fact as to at least $82,859.21 owed by [Balfour] to [Strong Tower] under

the parties’ contract,” (R. 17), while expressly recognizing that Strong Tower’s claim for breach





of contract could not be and was not fully resolved by summary judgment. Indeed, recognizing
that Strong Tower’s claim still had issues for trial, the Master stated that Strong Tower could
present its case first during the trial of the case. (R. 683, 111:1-23). In response, Strong Tower
acknowledged that at least the $22,000 back charge was still in dispute. (R. 683-684, 111:24-
112:1). These acknowledgments by Strong Tower and the Master demonstrate that a genuine issue
of material fact exists as to the amount of damages at issue in Strong Tower’s breach of contract
cause of action. The Master’s decision to grant only partial summary judgment exemplifies the
fact that summary judgment was inappropriate due to the existence of a genuine issue of material
fact and the inability to render judgment as to the whole claim. As recognized by the Court in
Wilder, Balfour is permitted in this appeal to provide further detail and further support for its
preserved opposition to the award of summary judgment. Accordingly, the issue is preserved for
review on appeal.

C. The Master erred in awarding “partial” summary judgment, judgment on
only a portion of Strong Tower’s breach of contract cause of action.?

Strong Tower asserts that Rule 56, SCRCP, permits the Master to award “partial” summary
judgment (in other words, judgment on only a portion of its cause of action for breach of contract).
Strong Tower is patently incorrect.

Rule 56(a), SCRCP, states:

A party seeking to recover upon a claim, counterclaim, or cross-
claim or to obtain a declaratory judgment may, at any time after the
expiration of 30 days from the commencement of the action or after
service of a motion for summary judgment by the adverse party,
move with or without supporting affidavits for a summary judgment
in his favor upon all or any part thereof.

3 Pursuant to Rule 208(b)(6), SCACR, Strong Tower incorporated Watson’s argument regarding
the propriety of granting partial summary judgment pursuant to Rule 56, SCRCP into its brief.
Although Strong Tower makes no independent argument on this issue, Balfour will address the
argument incorporated by Strong Tower.





However, Rule 56(d), SCRCP, applies when the court is unable to render judgment “upon
the whole case or for all the relief asked.” When the court is unable to award all of the relief
requested in a motion for summary judgment (when a court is unable to fully adjudicate a cause
of action at issue in a motion for summary judgment), then the court cannot enter judgment, but
may only ascertain what material facts exist without substantial controversy and what material
facts are actually and in good faith controverted. See Rule 56(d), SCRCP. In such circumstance,
the court may enter an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not in controversy. Beyond
that, the Master may only direct such further proceedings in the action as are just, such as the trial
of the action, treating the facts so specified in the interim order as being deemed established for
future proceedings. See id. Judgment on the partial determination is neither authorized, nor
proper.

When Rule 56(a) and Rule 56(d) are read together, the proper application of Rule 56 in a
case such as this becomes clear. Under Rule 56(a) a party may move for summary judgment on
one or more of its causes of action; however, if the court is unable to fully adjudicate the cause of
action at issue, or grant the full relief sought in the motion, then under Rule 56(d), the court may
only issue an order specifying the facts that appear without substantial controversy. Rule 56 does
not authorize entry of judgment, let alone on only a portion of the claim upon which the summary
judgment motion was presented. Contrary to Strong Tower’s arguments, the proper application of

Rule 56, giving effect to both subparts (a) and (d), does not render “meaningless” subpart (a).





The court in Arado v. Gen. Fire Extinguisher Corp., 626 F. Supp. 506, 508—09 (N.D. IIl.
1985) addressed this precise issue. * In Arado, the court stated that “Rule[] 56(a) . . . simply do[es]
not permit the piecemealing of a single claim or the type of issue-narrowing sought by [the moving
party]” and “Rule 56(a)’s reference to ‘all or any part’ of a claim . . . authorizes only the granting
of appealable ‘judgments’ disposing of entire claims.” Arado, 626 F. Supp. at 508—09 (quoting
Capitol Records, Inc. v. Progress Record Distributing, Inc., 106 F.R.D. 25 (N.D. Ill. 1985)). In
the present case, Strong Tower’s entire claim for breach of contract involved more issues, more
damages and more requested relief than resolved or disposed of in the Master’s summary judgment
order.
The court in Arkansas-Best Freight Sys., Inc. v. Youngblood, 61 F.R.D. 565, 570-71 (W.D.

Ark. 1974) addressed a similar application of Rule 56. In Youngblood, the plaintiff filed a
complaint seeking $410,363.11 in total damages; however, in its motion for partial summary
judgment the plaintiff sought to recover a sum of $200,000.00, leaving the remainder of the claim
and complaint for damages for further adjudication. The court, quoting Volume 10, Wright &
Miller, Federal Practice and Procedure: Civil § 2737, stated:

According to Rule 56(d), if a court finds that summary judgment

cannot be granted because there are genuine issues of material fact

to be tried, it is empowered, when it would be practicable to save

time and expense and to simplify the trial, to issue an order that

specifies the facts that appear without substantial controversy. . .

Rule 56(d) does not authorize the entry of a judgment on part of a

claim or the granting of partial relief. It simply empowers the court

to withdraw sham issues from the case and to specify those facts that

really cannot be controverted. As one court has noted, the primary

purpose of the rule is to ‘salvage some results from the judicial effort
involved in the denial of a motion for summary judgment.’

4 Prior to December 1, 2007, Rule 56(d) of the Federal Rules of Civil Procedure was identical to
Rule 56(d) of the South Carolina Rule of Civil Procedure. Given this history, it is clear that

reference to Federal Court decisions under Federal Rule 56(d) remain applicable to cases involving
Rule 56(d), SCRCP.
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Inasmuch as it narrows the scope of the trial, an order under Rule
56(d) has been compared to a pretrial order under Rule 16.

Based on this application of Rule 56(d), the court in Youngblood denied the plaintiff’s motion for
summary judgment on only the portion of its claim because “[i]n countless opinions federal courts
have expressed a disapproval of piecemeal litigation.” Id. at 572. The court concluded its
reasoning by discussing the application of this principle based upon a claim for services such as
was present in Biggins v. Oltmer Iron Works, 154 F.2d 214, 215 (7th Cir. 1946). The court stated
that:

Let us assume that in a claim for services such as was present in the

Biggins case, it was first ascertained that two items were not in

dispute, and then, a bit later, it was determined that liability on a

third item, and still later, on a fourth item, was established. If the

construction of the rule by [plaintiffs] in the case at bar is correct,

there might well have been three summary judgments in the

supposititious case with executions levied upon each of them. Such

fragmentations of a cause of action would be obnoxious to the
orderly administration of justice.’

ld.
In the Appellant’s Brief, Balfour cited the decision in Chambers v. Pingree, 334 S.C. 349,

354-55,513 S.E.2d 369, 372 (Ct. App. 1999), as support for the proposition that a partial summary
judgment such as the Master purported to award to Strong Tower was improper. Strong Tower
now attempts to argue that Chambers is distinguishable or otherwise limited to a unique set of
facts. Strong Tower’s argument is incorrect and it fails. In Chambers, the Court analyzed whether
it was proper for the circuit court to grant partial summary judgment on a defendant’s counterclaim
to recover amounts due under a promissory note while simultaneously acknowledging that the
issue of the total amount of damages to which defendant was entitled on its claim remained in
dispute and required a subsequent damages hearing. The Court of Appeals found that “a party

cannot establish the right to recover on a promissory note yet need a damages hearing to ascertain
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if any amount is due . . . In these circumstances, partial summary judgment is simply illogical.”
Id. at 354-55, 513 S.E.2d at 372. The Court explained its conclusion that such partial summary
judgment is improper when it stated that “the circuit court’s order implicitly acknowledge[d] that
a question of fact exists regarding damages; otherwise, the court would not have noted the need
for a damages hearing.” Id. at 355, 513 S.E.2d at 373. The Court also stated that granting partial
summary judgment in this fashion “is antithetic to our concept of summary judgment” because the
facts will be re-litigated at a subsequent trial on the remainder of the claim. /d. 334 S.C. at 356,
513 S.E.2d at 373.

In its Brief, Strong Tower argues that the Court’s opinion in Chambers is not applicable to
this appeal because the Court in Chambers stated that “[i]n these circumstances, partial summary
judgment is simply illogical.” Nothing in Chambers limits the application of that case to any
unique set of facts. The “circumstance” at issue in Chambers is directly analogous to the issues
before the Court presently. In this case, the Master concluded that Balfour breached the
Subcontract by failing to pay Strong Tower, but acknowledged that a genuine issue of material
fact existed as to the extent, or impact, or consequences of the breach and the amounts owed to
Strong Tower by Balfour as a result thereof (recognizing there was evidence of at least the $22,000
back charge). Thus, the Master acknowledged explicitly that further proceedings were required to
resolve completely Strong Tower’s breach of contract cause of action and the amount of damages.
This is the same illogical result of a summary judgment motion that the Court in Chambers held
to be improper and reversable.

Strong Tower also relies upon the court’s opinion in Bank of America v. Draper, 405 S.C.
214, 746 S.E.2d 478 (Ct. App. 2013) to support its incorrect argument that Rule 56, SCRCP,

permits a court to award partial summary judgment on a portion of a cause of action. The court’s
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opinion in Draper contains no analysis of the propriety of awarding “partial” summary judgment
on a portion of a cause of action. Rather, the court in Draper merely reversed the master’s
summary judgment award because a genuine issue of material fact existed as a result of conflicting
affidavits that were submitted by the parties. The court offered no opinion and conducted no
analysis of whether the master in that case was authorized to award partial summary judgment on
a portion of a claim. As such, Strong Tower’s reliance on Draper is misplaced.

Furthermore, the cases from federal jurisdictions cited by Strong Tower do not support the
proposition that partial summary judgment on a portion of a single claim is appropriate. See, e.g.,
Capps v. Long, No. 20-6789,2021 WL 4843568, *1 - *2 (4th Circuit, October 18, 2021) (affirming
a grant of summary judgment on a plaintiff’s Fourth Amendment claim against two of the three
defendants—not awarding partial relief on a portion of a single claim); Gadsen v. Fripp, 330 F.2d
545, 547 (4th Cir. 1964) (reversing the trial court’s grant of summary judgment on both of the
plaintiff’s alleged claims because the plaintiff’s claim for continuing trespass was not addressed
during the summary judgment proceedings and, therefore, it was improperly dismissed by the trial
court’s order granting judgment on the plaintiff’s other claim).

IL. Strong Tower’s purported later dismissal of the remainder of its causes of action does

not permit it to avoid this Court’s correction of the Master’s error in granting partial
summary judgment in favor of Strong Tower on its breach of contract cause of action.

The error in the Master’s order granting the partial summary judgment is not cured or
rendered moot by Strong Tower’s subsequent attempt to dismiss or abandon other portions of its
breach of contract cause of action. The Master issued his order granting Strong Tower partial
summary judgment on September 9, 2021. On September 15, 2021, Strong Tower moved pursuant
to Rule 41, SCRCP, to dismiss the remainder of its claims against Balfour, including its “quantum
meruit claim against [Balfour] and its breach of contract claim against [Balfour], for damages

above the judgment amount in the summary judgment order.” (R. 1229). Clearly, none of these
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circumstances existed at the time of the Master’s Order. Thus, they did not impact the Order when
it was issued. Moreover, the remainder of Strong Tower’s claims never were dismissed. No Order
of Dismissal was ever entered. Instead, the Master merely entered an order on April 4, 2024,
denying Balfour’s Motion to Reconsider and certifying Strong Tower’s judgment as final pursuant
to Rule 54(b), SCRCP.

Strong Tower now argues that its attempt to dismiss the remainder of its breach of contract
cause of action against Balfour cures the errors of the prior improper grant of partial summary
judgment. Strong Tower’s argument is without merit.

Prior to Strong Tower’s attempt to dismiss its remaining causes of action, the Master erred
in granting partial summary judgment in Strong Tower’s favor. When Strong Tower moved to
dismiss the remainder of its causes of action, the Master had already committed a reversible error—
granting summary judgment on a portion of a cause of action while acknowledging that the
existence of genuine issues of material fact prevented him from granting judgment on the entire
claim. Strong Tower’s subsequent independent motion to dismiss its remaining claims, after it
had the benefited from and accepted the benefit of the Master improperly granting it partial
summary judgment, cannot serve as a basis for Strong Tower to avoid this Court’s correction of
the errors that had already been committed by the Master.

Indeed, Strong Tower moved on September 15, 2021, to dismiss its remaining claims
pursuant to Rule 41, SCRCP. Rule 41(a) and Rule 41(b) each provide that a dismissal of a claim
under those rules is without prejudice unless it is specifically stated to be with prejudice. In its
Motion, Strong Tower did not state that the requested dismissal was with prejudice and, therefore,

Strong Tower’s motion to dismiss its remaining claims was a request to dismiss the remaining
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claims only without prejudice. Furthermore, no order was ever entered dismissing Strong Tower’s
claims in any way.

A party is not permitted to dismiss portions of a cause of action to manipulate appellate
proceedings and avoid an appellate court’s review and correction of errors already committed by
the lower court. See Microsoft Corp. v. Baker, 582 U.S. 23, 37-38 (2017) (holding the plaintiff
could not voluntarily dismiss his claims without prejudice to manipulate appellate proceedings);
Kiviti v. Bhatt, 80 F.4th 520, 530 (4th Cir. 2023), cert. denied, 144 S.Ct. 2519 (2024).
Nevertheless, that is what Strong Tower has attempted to do in this case. After obtaining an
erroneous order granting “partial” summary judgment in its favor, Strong Tower attempted only
to dismiss the remaining portion of its claims (without prejudice).

Strong Tower should not be permitted to take advantage of the Master’s error and avoid
this Court’s review of those errors based on a manipulation of its claims after the Master had
already erred. Strong Tower cannot manufacture finality on its unresolved breach of contract
claim. Accordingly, the Court should reject Strong Tower’s argument that its after-the-fact attempt
to voluntarily dismiss the remainder of its cause of action for breach of contract bars this Court
from correcting the Master’s errors on appeal.

III. The Master erred in awarding Strong Tower attorney’s fees pursuant to Article 10 of
the Subcontract.

In response to Balfour’s arguments regarding the Master’s error in awarding Strong Tower
attorneys’ fees pursuant to Article 10 of the Subcontract, Strong Tower relies on Rule 208(b),
SCACR and incorporates by reference Watson’s arguments concerning this issue, while also

raising its own argument regarding this issue.
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A. Balfour preserved its arguments regarding the Master’s errors in awarding
Strong Tower attorneys’ fees.

Strong Tower now asserts that Balfour’s arguments regarding the Master’s error in
awarding attorneys’ fees to Strong Tower is not preserved. It argues this position because it says
Balfour raised that argument for the first time in its Motion to Reconsider. Strong Tower’s
characterization of the proceedings below and its assertion about the issue of preservation is
incorrect.

Strong Tower’s Motion for Summary Judgment, which was the genesis of this entire
appeal, made no substantive argument and presented no evidence in support of any entitlement to
attorneys’ fees. In fact, Strong Tower’s only reference to attorneys’ fees in the motion is a single
sentence which states: “[Strong Tower] is further entitled to attorney’s fees and costs from
[Balfour] under Section 10(D) of the parties’ contract.” (R. 1067).

After Balfour argued in opposition to the grant of summary judgment in favor of Strong
Tower, and after the Master announced that he would award Strong Tower relief, Strong Tower’s
counsel stated “I have a fees provision in my contract as well” and offered to submit an affidavit.
(R. 682,110:7-17). On September 3, 2021, Strong Tower filed an Affidavit of Attorneys’ Fees and
Costs and a proposed order granting its Motion for Summary Judgment. Six (6) days later, on
September 9, 2021, without further hearing the Master entered his Order granting partial summary
judgment in favor of Strong Tower and awarding Strong Tower attorneys’ fees.

After the Master issued his Order granting partial summary judgment in favor of Strong
Tower, and including an award of attorneys’ fees to Strong Tower, Balfour filed a Motion to Alter
or Amend pursuant to Rule 59(e), SCRCP. Balfour asserted and argued in that Rule 59(e) motion
that Strong Tower is not entitled to attorney’s fees pursuant to Article 10.D of the Subcontract.

(R. 1233-1236). Balfour specifically asserted that because the dispute between Strong Tower and

16





Balfour involves the conduct of Library, and Article 10.D only applies to claims between Strong
Tower and Balfour that (1) do not involve the conduct of Library and (2) were not compelled to
arbitration pursuant to Article 10.A’s arbitration provision, the award of attorney’s fees was error.
(Id.). As this was Balfour’s first opportunity to respond to Strong Tower’s arguments and the
Master’s award of attorneys’ fees pursuant to Article 10.D of the Subcontract, Balfour properly
preserved the arguments raised in its Appellant’s Brief regarding the error of any award of
attorneys’ fees to Strong Tower in this case. See In re Timmerman, 331 S.C. 455, 46061, 502
S.E.2d 920, 922 (Ct. App. 1998) (stating that when a party receives an order that grants certain
relief not previously contemplated or presented to the trial court the party may preserve an issue
for appeal by filing a motion pursuant to Rule 59(e), SCRCP). Therefore, Balfour properly raised
its arguments in opposition to Strong Tower’s request and the Master’s award of attorneys’ fees
pursuant to Article 10 of the Subcontract in its Motion to Reconsider. Accordingly, Balfour
preserved the arguments raised in its Appellant’s Brief regarding the Master’s erroneous award of
attorney’s fees to Strong Tower.

B. The Court reviews the Master’s award of attorneys’ fees based on an abuse of

discretion—not whether a genuine issue of material fact exists in relation to
the award of attorneys’ fees.

Strong Tower incorrectly argues that Balfour was required to present evidence to the
Master that its claim involved the conduct of the Owner. However, Strong Tower misconstrues
the circumstances and the law, and incorrectly attempts to create factual and evidentiary issues
having no relevance to the issue of whether the Subcontract permitted the Master to award
attorneys’ fees pursuant to the Subcontract.

The proper standard of review of an award of attorneys’ fees is an abuse of discretion.
Laser Supply & Servs., Inc. v. Orchard Park Assocs., 382 S.C. 326, 340, 676 S.E.2d 139, 147 (Ct.

App. 2009). An abuse of discretion occurs when the Master’s decision is based on an error of law.
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Id. (citing Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 252, 487 S.E.2d 596, 598 (1997)).
The interpretation of an unambiguous contract is a question of law. McGill v. Moore, 381 S.C.
179, 185, 672 S.E.2d 571, 574 (2009). Thus, the Master’s interpretation of the Subcontract and
analysis of Article 10 of the Subcontract, is reviewed for an abuse of discretion and the summary
judgment standard of review is not applicable to this issue. Accordingly, Strong Tower’s
arguments regarding whether Balfour presented evidence to create a genuine issue of material fact
regarding the award of attorneys’ fees are without merit.
C. Strong Tower argues incorrectly that the Court is to determine whether its
claims involve the conduct of the Owner when the Court considered Strong

Tower’s request for attorney’s fees and not at the proper time—the pleadings
stage.

In its arguments regarding the application of Article 10 of the Subcontract, Strong Tower
attempts to mischaracterize the purpose of the contract provision and to apply it only at the time
when the request for the award of attorneys’ fees is made. That focal point is incorrect. Article
10 requires a threshold determination made at the time the claim is asserted or commenced. The
issue is whether the claim in controversy is subject to arbitration, because if it is subject to
arbitration there is no entitlement to attorneys’ fees. That determination must be made at the
inception (not at the conclusion). See In re Little, 610 B.R. 558, 565 (Bankr. D.S.C. 2020) (stating
that for each of the plaintiff's causes of action, the Court must first determine if the claim is subject
to arbitration before addressing any issue on the merits of the claim). If the claim is subject to
arbitration at Balfour’s choice because it does not involve the conduct of Library, there is no basis
for a request or award of attorneys’ fees.

Based upon its mischaracterization of the issue, Strong Tower tries to argue that Balfour
had a specific duty to introduce evidence addressing Library’s conduct during the hearing on the

Motion for Summary Judgment. However, Strong Tower’s arguments fail because it is axiomatic
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that the issue of whether the dispute between Strong Tower and Balfour involves the conduct of
Library is a threshold determination to be made at the commencement of the dispute. Thus, the
assessment of whether the dispute involves Library’s conduct must be framed by the pleadings
and the allegations at commencement. See In re Little, 610 B.R. at 565.

As stated in Balfour’s Appellant’s Brief, the pleadings demonstrate plainly that the dispute
between Balfour and Strong Tower involves Library’s conduct. Relevant allegations by Strong
Tower evidencing the involvement of Library’s (the Owner’s) conduct in the dispute between
Strong Tower and Balfour include:

1. “Library, is retaining sums currently due and owing the Defendant,
Balfour.” (R. 311).

2. “[TThese sums were generated partially through the use of [Strong
Tower’s] materials on the project.” (R. 311).

3. “Library([] is currently holding the sums in a constructive trust for
the benefit of [Strong Tower] who furnished goods and materials
necessary to complete the project and generate these funds.”
(R.311).

4. “Library[] should be ordered to pay [Strong Tower]| enough of said
funds to satisfy its indebtedness.” (R. 311).

5. “Library and Balfour, have had the use of these materials, have been
enriched by the provision of services and materials, and are unjustly
retaining the benefit of these services and materials without paying
[Strong Tower].” (R. 310).

6. “Library and Balfour, are liable to [Strong Tower] for the reasonable
value of materials, One Hundred Twenty-Four Thousand Eighty and
21/100 ($124,080.21) Dollars, plus prejudgment interest at 8.75%
per annum from the date said materials and service were supplied.”
(R. 310).
On their face, Strong Tower’s own allegations demonstrate from the inception that the

dispute in issue in its claims involves Library’s conduct. Accordingly, Strong Tower’s dispute with

Balfour is not a dispute for which Strong Tower is entitled to recover attorneys’ fees pursuant to
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Article 10.D of the Subcontract because Strong Tower’s breach of contract claim involves
Library’s conduct and, therefore, is subject to Article 10.B’s dispute resolution provision—which
does not provide for an award of attorneys’ fees to the prevailing party. The Master erred in
awarding such attorneys’ fees that were not authorized by Article 10.D under the circumstances of
Strong Tower’s claim.

IV.  Strong Tower identifies no basis for affirming the Master based on other grounds
found in the Record.

As a final catch-all argument, Strong Tower requests the Court affirm the Master pursuant
to Rule 220(c), SCACR, based upon any ground(s) appearing in the Record on Appeal. However,
Strong Tower does not identify any additional sustaining ground or any matter in the Record that
would support affirming the Master.

A respondent abandon’s an additional sustaining ground by failing to raise it in its
Respondent’s Brief. I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526 S.E.2d 716, 723
(2000). The Court is not required to search the Record and craft arguments that are not raised by
a respondent. See United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) (explaining that
“[jJudges are not like pigs, hunting for truffles buried in [the record]”); Cranfill v. SC Home
Builders Self Insurers Fund, No. 6:22-CV-2677-JDA-KFM, 2025 WL 449319, at *9 (D.S.C. Jan.
24, 2025), report and recommendation adopted, No. 6:22-CV-02677-JDA, 2025 WL 447891
(D.S.C. Feb. 10, 2025) (“‘[1]t is not the obligation of this court to research and construct legal
arguments open to parties, especially when they are represented by counsel,” and “perfunctory and
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undeveloped arguments ... are waived.’” (citation omitted)).
Accordingly, Strong Tower’s attempt to include a final catch-all argument based on the

application of Rule 220(c), SCACR, is without merit and should be deemed abandoned due to

Strong Tower’s failure to identify any additional sustaining ground in its Respondent’s Brief.
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CONCLUSION

Based on the foregoing, the Master’s Orders granting summary judgment and awarding
attorneys’ fees in favor of Strong Tower should be reversed.
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INTRODUCTION

Appellant Balfour Beatty Construction, LLC (“Balfour”) hereby replies to the arguments
by Respondent Watson Electrical Construction Co., LLC (“Watson”) in this matter. Watson’s
arguments are misplaced and incorrect. For the reasons set forth in Balfour’s Appellant’s Brief,
and reiterated here, the Court should issue an order reversing the Master’s September 13, 2021

order granting partial summary judgment and awarding attorneys’ fees to Watson.

ARGUMENTS IN REPLY
L The Master erred in granting partial summary judgment in favor of Watson.
A. Balfour preserved the arguments raised to this Court regarding the Master’s

error in granting partial summary judgment in Watson’s favor.

Watson argues that Balfour did not adequately preserve the issues for appeal because it did
not confront the Master specifically enough with the argument that he could not grant only partial
summary judgment. Thus, Watson argues that Balfour did not preserve that issue and cannot
address the Master’s error in this appeal, because it did not argue specifically to the Master that
the law does not allow partial summary judgment even if the Master believed Watson had
established it was entitled to some of the damages it claimed.

At its core, issue preservation merely requires that an issue be raised to and ruled upon by
the Master in order for that issue to be available for appeal. See Chastain v. Hiltabidle, 381 S.C.
508, 514-15, 673 S.E.2d 826, 829 (Ct. App. 2009). In explaining and interpreting the requirements
of issue preservation for practical application, the appellate courts of this State have stated, the
purpose of issue preservation rules is to provide the Master with a fair opportunity to rule on the
issues, and to provide the Court of Appeals with a platform for meaningful appellate review.
Queen’s Grant Il Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 372-73, 628

S.E.2d 902, 919 (Ct. App. 2006). It is not necessary that the issue be raised using the wording and





precisely the same arguments and authorities at each phase of the proceedings. Indeed, the South
Carolina Supreme Court has stated that it is “mindful of the need to approach issue preservation
rules with a practical eye and not in a ridged, hyper-technical manner.” Herron v. Century BMW,
395 S.C. 461, 470, 719 S.E.2d 640, 64445 (2011); see also Atl. Coast Builders & Contractors,
LLC v. Lewis, 398 S.C. 323, 332, 730 S.E.2d 282, 287 (Toal, C.J., concurring in result and
dissenting in part) (“[A]n over-zealous application of appellate preservation rules denigrates the
primary purpose of the judiciary, which is to serve the citizens and the business community of this
state by settling disputes and promoting justice”). As an example of this practical approach, the
court in Herron specifically concluded that a party is not required to use the exact name of a legal
doctrine to preserve an issue for appeal. Herron, 395 S.C. at 466, 719 S.E.2d at 642.

Applying this principle and the guidance from the prior decisions, the question is whether
Balfour sufficiently argued to the Master that he could not grant Watson’s motion for summary
judgment because Watson failed to carry its burden to establish that “no genuine issue as to any
material fact” relevant to Watson’s claim for breach of contract existed. Not only did Balfour
argue that issue to the Master, the Master acknowledged that genuine issues as to the amount of
damages claimed by Watson did exist, and that he could not grant Watson the summary judgment
it sought. The issue of whether the Master could award Watson a partial summary judgment never
even arose until the Master issued his Order on the motion purporting to do exactly that. When
the Master committed such error, Balfour raised that error in its timely Rule 59(e) Motion. Balfour
argued that any grant of summary judgment was improper because the record, indeed the Master’s
own Order, recognized that genuine issues as to material facts regarding the amount of damages

associated with the alleged breach of contract continued to exist. Thus, Balfour argued that any





award of summary judgment was error. Therefore, Balfour did sufficiently argue the relevant
point to the Master and it met its burden to preserve the issue for appeal.

In its Memorandum in Opposition to Watson’s Motion for Summary Judgment, Balfour
plainly raised the argument and asserted the position that a genuine issue of material fact existed
as to whether Watson was entitled to the summary judgment it sought on its breach of contract
cause of action and for the amounts of damages it claimed. (R. 1164, 1171). In short, Balfour
argued that the Master could not grant Watson judgment on the whole breach of contract cause of
action or for all the relief or damages sought in that cause of action. Balfour asserted repeatedly
that there were genuine issues of material fact that prevented such a judgment.

In its Motion to Alter or Amend the Order granting Partial Summary Judgment in favor of
Watson, Balfour again raised the issue that genuine issues of material fact existed that prevented
summary judgment being awarded to Watson. Balfour argued that Watson’s entitlement to all of
the amounts claimed as damages was still a factual issue that could not be fully resolved. (R.
1242).

In this appeal, Balfour, as is proper for it to do, again asserts, that the Master erred in
granting any summary judgment in favor of Watson. The foundational position on which Balfour
has opposed the motion for summary judgment remains consistent; a genuine issue of material fact
exists as to whether Watson is entitled to recover the full relief sought and the damages claimed
pursuant to its breach of contract cause of action. Balfour’s Brief merely supports its position by
pointing out that the Master himself specifically acknowledged he could not grant Watson
summary judgment (or full relief) on its whole breach of contract claim or for all the relief
(damages) on its whole breach of contract claim, and that Rule 56, SCRCP does not authorize

partial summary judgment as set forth in the Master’s Order.





An illustration of the point that an issue is preserved for appeal when it is raised more
broadly below but brought into focus in considerably more detail in the appellate argument exists
in the decision in Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731, 733 (1998). In that case,
the South Carolina Supreme Court addressed a circumstance in which the plaintiff made only a
general objection at trial to the defendant’s evidence (admission of an amortization schedule as
proof). On appeal, the plaintiff raised and argued more detailed and specific points regarding the
use of the amortization schedule, as admissible and sufficient evidence. Wilder, 330 S.C. at 75,
497 S.E.2d at 733. And, the defendant argued in the appeal that the plaintiff’s objection to the
amortization schedule during trial was too general to preserve the various more specific objections
or issues for appeal. Id. Nonetheless, the Court held that the plaintiff’s objection was sufficiently
specific to bring into focus the nature of the alleged error so that it could be understood by the
trial court. Id.; see also S.C. Dep't of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295, 641
S.E.2d 903 (2007) (finding that although SCDOT did not phrase objection in the exact terms used
in the appeal, the objection was sufficiently specific to allow the trial court to rule on the issue).
Thus, the Court found the issue and arguments were preserved.

Like the plaintiff in Wilder, Balfour raised to the Master the overarching issue that Watson
was not entitled to the summary judgment for which it moved under Rule 56 because there were
genuine issues as to material facts that prevented an award of the full or complete relief and
damages sought in the motion for summary judgment. In this appeal, Balfour continues to press
the issue and argument presented to the Master. Now Balfour permissibly and properly reinforces
its opposition to the award of summary judgment by arguing that the Master’s decision to grant
“partial” summary judgment was reversible error under Rule 56(d). As evidenced by the fact the

Master acknowledged in his own order the existence of genuine issues of material fact which





prevented him from granting Watson summary judgment on its whole cause of action for breach
of contract, or for all of the relief it had requested, judgment on only some issues deemed to be
uncontroverted is simply improper under Rule 56(d). As recognized by the Court in Wilder,
Balfour is permitted in the appeal to provide further detail and further support for its preserved
opposition and argument. Accordingly, the issue is preserved for review on appeal.

B. The Master erred in awarding “partial” summary judgment on only a portion
of Watson’s breach of contract cause of action.

Watson asserts that Rule 56, SCRCP, permits the Master to award “partial” summary
judgment (in other words, judgment on only a portion of the claim in its cause of action for breach
of contract). Watson is patently incorrect.

Rule 56(a), SCRCP, states:

A party seeking to recover upon a claim, counterclaim, or cross-
claim or to obtain a declaratory judgment may, at any time after the
expiration of 30 days from the commencement of the action or after
service of a motion for summary judgment by the adverse party,
move with or without supporting affidavits for a summary judgment
in his favor upon all or any part thereof.

However, Rule 56(d), SCRCP, applies when the court is unable to render judgment “upon
the whole case or for all the relief asked.” When the court is unable to award all of the relief
requested in a motion for summary judgment (when a court is unable to fully adjudicate a cause
of action at issue in a motion for summary judgment), then the court cannot enter judgment, but
may only ascertain what material facts exist without substantial controversy and what material
facts are actually and in good faith controverted. See Rule 56(d), SCRCP. In such circumstance,
the court may enter an order specifying the facts that appear without substantial controversy,

including the extent to which the amount of damages or other relief is not in controversy. Beyond

that, the Master may only direct such further proceedings in the action as are just, such as the trial





of the action, treating the facts so specified in the interim order as being deemed established for
future proceedings. See id. Judgment on the partial determination is not authorized or proper.

When Rule 56(a) and Rule 56(d) are read together, the proper application of Rule 56 in a
case such as this becomes clear. Under Rule 56(a) a party may move for summary judgment on
one or more of its causes of action; however, if the court is unable to fully adjudicate the cause of
action at issue, or grant the full relief sought in the motion, then under Rule 56(d), the court may
only issue an order specifying the facts that appear without substantial controversy. Rule 56 does
not authorize entry of judgment, let alone on only a portion of the claim upon which the summary
judgment motion was presented. Contrary to Watson’s arguments, the proper application of Rule
56, giving effect to both subparts (a) and (d), does not render “meaningless” subpart (a).

The court in Arado v. Gen. Fire Extinguisher Corp., 626 F. Supp. 506, 508—09 (N.D. Ill.
1985) addressed this precise issue. ! In Arado, the court stated that “Rule[] 56(a) . . . simply do[es]
not permit the piecemealing of a single claim or the type of issue-narrowing sought by [the moving
party]” and “Rule 56(a)’s reference to ‘all or any part’ of a claim . . . authorizes only the granting
of appealable ‘judgments’ disposing of entire claims.” Arado, 626 F. Supp. at 508—09 (quoting
Capitol Records, Inc. v. Progress Record Distributing, Inc., 106 F.R.D. 25 (N.D. Ill. 1985)). In
the present case, Watson’s entire claim for breach of contract involved more issues, more damages
and more requested relief than resolved or disposed of in the Master’s summary judgment order.

The court in Arkansas-Best Freight Sys., Inc. v. Youngblood, 61 F.R.D. 565, 570-71 (W.D.

Ark. 1974) addressed a similar application of Rule 56. In Youngblood, the plaintiff filed a

! Prior to December 1, 2007, Rule 56(d) of the Federal Rules of Civil Procedure was identical to
Rule 56(d) of the South Carolina Rule of Civil Procedure. Given this history, it is clear that
reference to Federal Court decisions under Federal Rule 56(d) remain applicable to cases involving
Rule 56(d), SCRCP.





complaint seeking $410,363.11 in total damages; however, in its motion for partial summary
judgment the plaintift sought to recover a sum of $200,000.00, leaving the remainder of the claim
and complaint for damages for further adjudication. The court, quoting Volume 10, Wright &
Miller, Federal Practice and Procedure: Civil § 2737, stated:

According to Rule 56(d), if a court finds that summary judgment
cannot be granted because there are genuine issues of material fact
to be tried, it is empowered, when it would be practicable to save
time and expense and to simplify the trial, to issue an order that
specifies the facts that appear without substantial controversy. . .
Rule 56(d) does not authorize the entry of a judgment on part of a
claim or the granting of partial relief. It simply empowers the court
to withdraw sham issues from the case and to specify those facts that
really cannot be controverted. As one court has noted, the primary
purpose of the rule is to ‘salvage some results from the judicial effort
involved in the denial of a motion for summary judgment.’
Inasmuch as it narrows the scope of the trial, an order under Rule
56(d) has been compared to a pretrial order under Rule 16.

Based on this application of Rule 56(d), the court in Youngblood denied the plaintiff’s motion for
summary judgment on only the portion of its claim because “[i]n countless opinions federal courts
have expressed a disapproval of piecemeal litigation.” Id. at 572. The court concluded its
reasoning by discussing the application of this principle based upon a claim for services such as
was present in Biggins v. Oltmer Iron Works, 154 F.2d 214, 215 (7th Cir. 1946). The court stated
that:

Let us assume that in a claim for services such as was present in the
Biggins case, it was first ascertained that two items were not in
dispute, and then, a bit later, it was determined that liability on a
third item, and still later, on a fourth item, was established. If the
construction of the rule by [plaintiffs] in the case at bar is correct,
there might well have been three summary judgments in the
supposititious case with executions levied upon each of them. Such
fragmentations of a cause of action would be obnoxious to the
orderly administration of justice.’

ld.





In the Appellant’s Brief Balfour cited the decision in Chambers v. Pingree, 334 S.C. 349,
354-55,513 S.E.2d 369, 372 (Ct. App. 1999), as support for the proposition that a partial summary
judgment such as the Master purported to award to Watson was improper. Watson now attempts
to argue that Chambers is distinguishable or otherwise limited to a unique set of facts. Watson’s
argument is incorrect and it fails. In Chambers, the Court analyzed whether it was proper for the
circuit court to grant partial summary judgment on a defendant’s counterclaim to recover amounts
due under a promissory note while simultaneously acknowledging that the issue of the total amount
of damages to which defendant was entitled on its claim remained in dispute and required a
subsequent damages hearing. The Court of Appeals found that “a party cannot establish the right
to recover on a promissory note yet need a damages hearing to ascertain if any amount is due . . .
In these circumstances, partial summary judgment is simply illogical.” Id. at 354-55, 513 S.E.2d
at 372. The Court explained its conclusion that such partial summary judgment is improper when
it stated that “the circuit court’s order implicitly acknowledge[d] that a question of fact exists
regarding damages; otherwise, the court would not have noted the need for a damages hearing.”
Id. at 355, 513 S.E.2d at 373. The Court also stated that granting partial summary judgment in this
fashion “is antithetic to our concept of summary judgment” because the facts will be re-litigated
at a subsequent trial on the remainder of the claim. /d. 334 S.C. at 356, 513 S.E.2d at 373.

In its Brief, Watson argues that the Court’s opinion in Chambers is not applicable to this
appeal because the Court in Chambers stated that “[i]n these circumstances, partial summary
judgment is simply illogical.” Nothing in Chambers limits the application of that case to any
unique set of facts. The “circumstance” at issue in Chambers is directly analogous to the issues
before the Court presently. In this case, the Master concluded that Balfour breached the

Subcontract by failing to pay Watson, but held that a genuine issue of material fact existed as to





the extent, or impact, or consequences of the breach and the amounts owed to Watson by Balfour
as a result thereof. Thus, the Master acknowledged explicitly that further proceedings were
required to resolve completely Watson’s breach of contract cause of action and the amount of
damages. This is the same illogical result of a summary judgment motion that the Court in
Chambers held to be improper and reversable.

Watson also relies upon the court’s opinion in Bank of America v. Draper, 405 S.C. 214,
746 S.E.2d 478 (Ct. App. 2013) to support its incorrect argument that Rule 56, SCRCP, permits a
court to award partial summary judgment on a portion of a cause of action. The court’s opinion in
Draper contains no analysis of the propriety of awarding “partial” summary judgment on a portion
of a cause of action. Rather, the court in Draper merely reversed the master’s summary judgment
award because a genuine issue of material fact existed as a result of conflicting affidavits that were
submitted by the parties. The court offered no opinion and conducted no analysis of whether the
master in that case was authorized to award partial summary judgment on a portion of a claim. As
such, Watson’s reliance on Draper is misplaced.

Furthermore, the cases from federal jurisdictions cited by Watson do not support the
proposition that partial summary judgment on a portion of a single claim is appropriate. See, e.g.,
Capps v. Long, No. 20-6789, 2021 WL 4843568, *1 - *2 (4th Circuit, October 18, 2021) (affirming
a grant of summary judgment on a plaintiff’s Fourth Amendment claim against two of the three
defendants—not awarding partial relief on a portion of a single claim); Gadsen v. Fripp, 330 F.2d
545, 547 (4th Cir. 1964) (reversing the trial court’s grant of summary judgment on both of the
plaintiff’s alleged claims because the plaintiff’s claim for continuing trespass was not addressed
during the summary judgment proceedings and, therefore, it was improperly dismissed by the trial

court’s order granting judgment on the plaintiff’s other claim).





C. Watson’s dismissal of the remainder of its causes of action does not permit it
to avoid this Court’s correction of the Master’s error in granting summary
judgment in favor of Watson on its breach of contract cause of action.

The error in the Master’s order granting the partial summary judgment is not cured or
rendered moot by Watson’s independent and subsequent choice to dismiss or abandon other
portions of its breach of contract claim and cause of action. The Master issued his order granting
Watson partial summary judgment on the same day the trial of this case commenced (September
13, 2021). Not until December 1, 202 1—after participating in the trial for approximately six (6)
weeks and after Balfour and Library rested their cases-in-chief—Watson chose to voluntarily
dismiss its remaining claims and cause of action for breach of contract against Balfour, without
prejudice. Watson now argues that such a subsequent voluntary dismissal without prejudice of
the remainder of its breach of contract cause of action against Balfour cures the error of the prior
improper grant of partial summary judgment. Its argument is without merit.

Prior to Watson’s voluntary dismissal of its remaining causes of action, the Master erred
in granting partial summary judgment in Watson’s favor. When Watson dismissed the remainder
of its causes of action, the Master had already committed a reversible error—granting summary
judgment on a portion of a cause of action while acknowledging that the existence of genuine
issues of material fact prevented him from granting judgment on the entire claim and cause of
action or for all of the requested relief. Watson’s subsequent independent motion to dismiss its
remaining claims, without prejudice, after it had benefited from and accepted the benefit of the
Master improperly granting it partial summary judgment, cannot serve as a basis for Watson to
avoid this Court’s correction of the errors that had already been committed by the Master.
Moreover, because Watson dismissed the remainder of its claims against Balfour without
prejudice, Watson left the door open for it to attempt to reinstate its claims should its claim fail in

this appeal.
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A party is not permitted to dismiss portions of a cause of action in the middle of an ongoing
litigation to manipulate appellate proceedings and avoid an appellate court’s review and correction
of errors already committed by the lower court. See Microsoft Corp. v. Baker, 582 U.S. 23, 37—
38 (2017) (holding the plaintiff could not voluntarily dismiss his claims without prejudice to
manipulate appellate proceedings); Kiviti v. Bhatt, 80 F.4th 520, 530 (4th Cir. 2023), cert. denied,
144 S.Ct. 2519 (2024). Nevertheless, that is what Watson has attempted to do in this case. After
obtaining an erroneous order granting “partial” summary judgment in its favor and after sitting
through the trial of this matter, Watson chose to dismiss its claims without prejudice.

Watson should not be permitted to take advantage of the Master’s error and avoid this
Court’s review of those errors by dismissing its claims—months after obtaining an improper partial
summary judgment and after sitting through the vast majority of the trial. Moreover, the Court
should not reward Watson for the Master’s error by permitting it to avoid review of the Master’s
errors by dismissing its claims—all the while leaving the door open for Watson to attempt to
reinstate those claims if it does not like the result of this appeal. Accordingly, the Court should
reject Watson’s argument that its decision to voluntarily dismiss the remainder of its cause of
action for breach of contract bars this Court from correcting the Master’s errors on appeal.

IL. The Master erred in awarding Watson attorney’s fees pursuant to Article 10 of the
Subcontract.

A. Balfour preserved its arguments regarding the Master’s errors in awarding
Watson attorneys’ fees.

Watson now asserts that Balfour’s arguments regarding the Master’s error in awarding
attorneys’ fees to Watson is not preserved. It argues this position because it says Balfour raised
that argument for the first time in its Motion to Reconsider. Watson’s characterization of the

proceedings below and its assertion about the issue of preservation is incorrect.
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Watson’s Motion for Summary Judgment which was the genesis of this entire appeal made
no argument, and presented no evidence, in support of any entitlement to attorneys’ fees. In fact,
Watson’s only reference to attorneys’ fees in the motion is in the closing sentence of its Motion
which states: “Watson seeks such further and additional relief this Court deems just and proper to
include statutory interest, attorneys’ fees, and costs.” (R. 1140). In truth, Watson made the
argument that it was entitled to attorneys’ fees for the first time in the proposed order it submitted
to the Master, after the hearing on the Motion for Summary Judgment.

During the hearing on Watson’s Motion for Summary Judgment Watson made no reference
to any contract provision authorizing or forming the basis for an award of attorney’s fees. At the
conclusion of Watson’s summary judgment argument, the Master stated that he would issue an
order awarding partial summary judgment to Watson in the amount of $921,671.39, but that he
could not award judgment on the other elements of the claim or for the remaining $937,000 Watson
claimed it was owed as damages on its breach of contract cause of action because there were
genuine issues of material fact that prevented such an amount. The Master made no statement or
finding at that time that he was awarding Watson attorneys’ fees; however, during the same hearing
the motion for summary judgment by another subcontractor was also addressed. At the conclusion
of the hearing addressing the motion of the other subcontractor, the Master instructed that other
subcontractor (Premier Exteriors, LLC) to submit a proposed order and permitting the
subcontractors in their prepared orders to “argue the prejudgment interest, as well as your
attorney’s fees.” (R. 752, 65:3-7). Despite not addressing Watson’s claim for attorneys’ fees
during the hearing, when Watson submitted its proposed order to the Master it included a term

awarding attorneys’ fees pursuant to Article 10.D of the Subcontract.
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After the Master issued his Order granting partial summary judgment in favor of Watson,
and including an award of attorneys’ fees to Watson, Balfour filed a Motion to Alter or Amend
pursuant to Rule 59(e), SCRCP. Balfour asserted and argued in that Rule 59(e) motion that Watson
is not entitled to attorney’s fees pursuant to Article 10.D of the Subcontract. Balfour specifically
asserted that because the dispute between Watson and Balfour involves the conduct of Library,
and Article 10.D only applies to claims between Watson and Balfour that (1) do not involve the
conduct of Library and (2) were not compelled to arbitration pursuant to Article 10.A’s arbitration
provision. (R. 1239-1242), the award of attorney’s fees was error. As this was Balfour’s first
opportunity to respond to Watson’s arguments and the Master’s award of attorneys’ fees pursuant
to Article 10.D of the Subcontract, Balfour properly preserved the arguments raised in its
Appellant’s Brief regarding the error of any award of attorneys’ fees to Watson in this case. See
In re Timmerman, 331 S.C. 455, 460-61, 502 S.E.2d 920, 922 (Ct. App. 1998) (stating that when
a party receives an order that grants certain relief not previously contemplated or presented to the
trial court the party may preserve an issue for appeal by filing a motion pursuant to Rule 59(e),
SCRCP). Therefore, Balfour properly raised its arguments in opposition to Watson’s request and
the Master’s award of attorneys’ fees pursuant to Article 10 of the Subcontract in its Motion to
Reconsider. Accordingly, Balfour preserved the arguments raised in its Appellant’s Brief
regarding the Master’s erroneous award of attorney’s fees to Watson.

B. The Court reviews the Master’s award of attorneys’ fees based on an abuse of

discretion—not whether a genuine issue of material fact exists in relation to
the award of attorneys’ fees.

Watson incorrectly argues that Balfour was required to present evidence to the Master that
its claim involved the conduct of the Owner. However, Watson misconstrues the circumstances

and the law, and incorrectly attempts to create factual and evidentiary issues having no relevance
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to the issue of whether the Subcontract permitted the Master to award attorneys’ fees pursuant to
the Subcontract.

The proper standard of review of an award of attorneys’ fees is an abuse of discretion.
Laser Supply & Servs., Inc. v. Orchard Park Assocs., 382 S.C. 326, 340, 676 S.E.2d 139, 147 (Ct.
App. 2009). An abuse of discretion occurs when the Master’s decision is based on an error of law.
Id. (citing Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 252, 487 S.E.2d 596, 598 (1997)).
The interpretation of an unambiguous contract is a question of law. McGill v. Moore, 381 S.C.
179, 185, 672 S.E.2d 571, 574 (2009). Thus, the Master’s interpretation of the Subcontract, and
analysis of Article 10 of the Subcontract, is reviewed for an abuse of discretion and the summary
judgment standard of review is not applicable to this issue. Accordingly, Watson’s arguments
regarding whether Balfour presented evidence to create a genuine issue of material fact regarding
the award of attorneys’ fees are without merit.

C. Watson argues incorrectly that the Court is to determine whether its claims

involve the conduct of the Owner when the Court considered Watson’s request
for attorney’s fees and not at the proper time—the pleadings stage.

In its arguments regarding the application of Article 10 of the Subcontract, Watson
attempts to mischaracterize the purpose of the contract provision and to apply it only at the time
when the request for the award of attorneys’ fees is made. That focal point is incorrect. Article
10 requires a threshold determination made at the time the claim is asserted or commenced. The
issue is whether the claim in controversy is subject to arbitration, because if it is subject to
arbitration there is no entitlement to attorneys’ fees. That determination must be made at the
inception (not at the conclusion). If the claim is subject to arbitration at Balfour’s choice because
it does not involve the conduct of Library, there is no basis for a request or award of attorneys’

fees.
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Based upon its mischaracterization of the issue, Watson tries to argue that Balfour had a
specific duty to introduce evidence during the hearing on the Motion for Summary Judgment
addressing Library’s conduct. However, Watson’s arguments fail because it is axiomatic that the
issue of whether the dispute between Watson and Balfour involves the conduct of Library is a
threshold determination to be made at the commencement of the dispute. Thus, the assessment of
whether the dispute involves Library’s conduct must be framed by the pleadings and the
allegations at commencement. See In re Little, 610 B.R. 558, 565 (Bankr. D.S.C. 2020).

As stated in Balfour’s Appellant’s Brief, the pleadings demonstrate plainly that the dispute
between Balfour and Watson involves Library’s conduct. Relevant allegations by Watson
evidencing the involvement of Library’s (the Owner’s) conduct in the dispute between Watson
and Balfour include:

1. “Watson alleges that it is entitled to recover in quantum
meruit from Balfour and Library (collectively “QM
Defendants™) the reasonable value of the labor, equipment

and/or materials furnished by Watson that were utilized to
improve the Property . . .” (R. 325-326);

2. “Library Associates breached its duty of care to Watson by
interfering with the progress of Watson’s work, and the
orderly flow of Watson’s work, which damaged Watson.”
(R. 329);

3. “Library Associates breached its duty of care to Watson by
adversely impacting the schedule of Watson’s work on the
Project, which damaged Watson.” (R. 329); and
4. “Library Associates knew that its actions as described above
would adversely impact and damage Watson and other
subcontractors work on the Project.” (R. 329-330).
On their face, Watson’s own allegations demonstrate from the inception that the dispute in

issue in its claims involves Library’s conduct. Accordingly, Watson’s dispute with Balfour is not

a dispute for which Watson is entitled to recover attorneys’ fees pursuant to Article 10.D of the
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Subcontract because Watson’s breach of contract claim involves Library’s conduct and, therefore,
is subject to Article 10.B’s dispute resolution provision—which does not provide for an award of
attorneys’ fees to the prevailing party. The Master erred in awarding such attorneys’ fees that were
not authorized by Article 10.D under the circumstances of Watson’s claim.

CONCLUSION

Based on the foregoing, the Master’s Orders granting summary judgment and awarding
attorneys’ fees in favor of Watson should be reversed.
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Don R. Terry, Esquire Samuel M. Wheeler, Esquire
Steele B. Windle, 111, Esquire Whitfield-Cargile Law, PLLC
Smith Terry Johnson & Windle 23 South Brevard Street, Suite 204
150 Milestone Way, Suite C Brevard, NC 28712

Greenville, SC 29615 sam(@whitfieldcargilelaw.com
dterry@smithterrylaw.com

awindle@smithterrylaw.com and

Attorneys for Watson Electrical Construction, Steven L. Smith (S.C. Bar No. 5173)
Co., LLC Smith Law Group of the Carolinas LLC
P.O. Box 50610

Summerville, SC 29485
steve@smithlawcarolinas.com

Attorneys for Strong Tower Construction,
LLC d/b/a Koch Corporation

PARKER POE ADAMS & BERNSTEIN LLP

By:/s/Katon E. Dawson, Jr.

James Lynn Werner (SC Bar No. 6029)
Katon E. Dawson, Jr. (SC Bar No. 101167)
1221 Main Street, Suite 1100

Columbia, SC 29201

(803) 255-8000
jimwerner@parkerpoe.com
katondawson@parkerpoe.com

Thomas C. Hildebrand, Jr. (S.C. Bar No. 2501)
Robert C. Byrd (S.C. Bar No. 1069)

850 Morrison Drive, Suite 400

Charleston, SC 29403

(843) 727- 2650 (Office)
tomhildebrand@parkerpoe.com
bobbybyrd@parkerpoe.com

Attorneys for Appellant Balfour Beatty Construction,
LLC

September 2, 2025

Columbia, South Carolina
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master-In-Equity

Appellate Case No. 2024-000753
Case No.: 2019-CP-10-01108

Balfour Beatty Construction, LLC, Appellant,
V.

Library Associates, LLC; and Metropolitan Life Insurance Company, a New York
Corporation, Defendants,

And
Library Associates, LLC, Third-Party Plaintiff,
V.

Lithko Contracting, LLC, Guy M. Beaty, Inc., Bernard MMC, LLC, Gulf Stream Construction
Company, Inc., Precision Walls, Inc., Palmetto Automatic Sprinkler Company, Inc., Cook &
Boardman, LLC, Strong Tower Construction, LLC d/b/a Koch Corporation, Watson Electrical
Construction Co., LLC, Trimark Foodcraft, LLC, Pleasant Places, Inc., David Allen Company,
Inc., Premier Exteriors, LLC, Warco Construction, Inc., Old North State Masonry, LLC, Tom
Rochester & Associates d/b/a Southeastern Architectural Systems, Forton Company, LLC, Low
Country Case & Millwork, Inc., Quantum Coatings, LLC, Balfour Beatty Construction Group,
Inc., Third-Party Defendants.

Of which Strong Tower Construction, LLC d/b/a Koch Corporation and Watson Electrical
Construction Co., LLC are the Respondents.

CERTIFICATE OF COUNSEL





The undersigned hereby certifies that the Record on Appeal contains all material that could

be located! and was proposed to be included by any of the parties and not any other material.

PARKER POE ADAMS & BERNSTEIN LLP

By:/s/Katon E. Dawson, Jr.

James Lynn Werner (SC Bar No. 6029)
Katon E. Dawson, Jr. (SC Bar No. 101167)
1221 Main Street, Suite 1100

Columbia, SC 29201

(803) 255-8000
jimwerner@parkerpoe.com
katondawson@parkerpoe.com

Thomas C. Hildebrand, Jr. (S.C. Bar No. 2501)
Robert C. Byrd (S.C. Bar No. 1069)

850 Morrison Drive, Suite 400

Charleston, SC 29403

(843) 727- 2650 (Office)
tomhildebrand@parkerpoe.com
bobbybyrd@parkerpoe.com

Attorneys for Appellant Balfour Beatty Construction,
LLC

September 2, 2025

Columbia, South Carolina

! In its Designation of Matter to Be included in the Record on Appeal, Watson Electrical
Construction Co., LLC (“Watson”) designated a document referred to as “Watson Electrical
Construction Co., LLC’s Memorandum in Support of its Motion for Summary Judgment and
Alternative Motion for Partial Summary Judgment” (item 3 on the Designation). However, Balfour
has been unable to locate any such document and the circuit court’s records do not include a
document identified by that title. On seven (7) separate occasions, counsel for Balfour wrote
Watson’s counsel requesting clarification of Watson’s Designation and requested Watson provide
it with a copy of the document it intended to designate in Item 3 of its Designation of Matter. On
August 5, 2025, counsel for Watson responded to Balfour’s fourth email on this issue, and stated
that he would further reply to Balfour’s request later that day. Despite sending three additional e-
mails requesting a response, Balfour receive no further correspondence from Watson’s counsel on
this issue. On August 29, 2025, Watson filed its Final Respondent’s Brief, and made no reference
to the Record on Appeal omitting the document Balfour was unable to locate in the records of this
case. As such, the Record on Appeal does not include the document identified in Item 3 of
Watson’s Designation of Matter and Balfour has no record of any such document being filed with

the circuit court.
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