
STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM KERSHAW COUNTY 
Court of Common Pleas 

The Honorable AlIson Renee Lee, CIrcUlt Court Judge 

Case No 2007-CP-28-288 

Thomas W Gladden and Vera H Gladden, 

v 

OlIVIa M BoykIn, ElIzabeth A Beard, Deborah Appleton, 
Bob Capes Realty, Inc, Russell & Jeffcoat Realtors, Inc, 
and Palmetto Home InspectIOn ServIces, LLC, Defendants, 

Appellants, 

Of Whom Palmetto Home InspectIOn ServIces, LLC IS Respondent 

FINAL BRIEF OF RESPONDENT 

Joseph S McCue 
Logan M Wells 
CollInS & Lacy, P C 
1330 Lady Street, SIxth Floor (29201) 
Post Office Box 12487 
ColumbIa, South CarolIna 29211 
(803) 256-2660 
(803) 771-4484 (f) 

Attorneys for Respondent 



TABLE OF CONTENTS 

TABLE OF AUTHORITIES 

STATEMENT OF ISSUES ON APPEAL 

STATEMENT OF THE CASE 

STATEMENT OF FACTS 

SCOPE OF REVIEW 

ARGUMENT 

I 

II 

The Lnmt of LIabIlIty ProvIsIOn IS Not UnconscIOnable 

A 

B 

The Gladdens Had a Meanmgful ChoIce m Acceptmg 
the Tenns of the Real Estate InspectIOn Contract 

The Tenns of the Real Estate InspectIOn Contract Are 
Not OppressIve 

The Real Estate InspectIOn Contract Does Not Contravene 
South Carolma PublIc PolIcy 

CONCLUSION 

n 

1 

2 

4 

10 

10 

11 

12 

16 

20 

24 



TABLE OF AUTHORITIES 

Cases 

Atl Floor Servs , Inc v Wal-Mart Stores, Inc, 334 F Supp 2d 875 (D S C 2004) 
Bray v Marathon Corp, 347 S C 189,553 S E 2d 477 (Ct App 2001) 
Carey v Merntt, 148 S W 3d 912 (Tenn App 2004) 
Carlson v Gen Motors Corp, 883 F 2d 287 (4th Clr 1989) 
Clark v GoldlIlle Int'l, Inc, No 6 10-cv-01884-JMC, 

2010 WL 4929438 (D S C Nov 30,2010) 
Coker InCI, Inc v BurlIngton Indus, Inc, 747 F Supp 1168 (D S C 1990) 
Cowbum v LeventIs, 366 S C 20,619 S E 2d 437 (Ct App 2005) 
EllIS v Taylor, 316 S C 245,449 S E 2d 487 (1994) 
FIsher v Stevens, 355 S C 290,584 S E 2d 149 (Ct App 2003) 
Fomerv Butler, 319 S C 275,460 S E 2d 425 (Ct App 1995) 
George v Fabn, 345 S C 440,548 S E 2d 868 (2001) 
Great Games, Inc v S C Dep't of Revenue, 339 S C 79,529 S E 2d 6 (2000) 
Hardee v Hardee, 355 S C 382,585 S E 2d 501 (2003) 

14 
10 

23,24 
17 

16 
12, 14 

13 
10 
11 
14 
10 

12, 13 
16 
19 Head v US Inspect DFW, Inc, 159 S W 3d 731 (Tex App 2005) 

Herron v Century BMW, 387 S C 525,693 S E 2d 394 (2010) 
Holler v Holler, 364 S C 256,612 S E 2d 469 (Ct App 2005) 

11, 12, 13, 14, 15, 17 

Huckabyv Confederate Motor Speedway, Inc, 276 S C 629,281 S E 2d 223 (1981) 
Jones v Gen Elec Co, 331 S C 351,503 S E 2d 173 (Ct App 1998) 
Lackey v Green Tree FIll Corp, 330 S C 388,498 S E 2d 898 (Ct App 1998) 
Lapp v S C Dep't of Motor VehIcles, 387 S C 500,692 S E 2d 565 (Ct App 2010) 
Lexmgton Ins Co v TIres Into Recycled Energy & SupplIes, Inc, 

522 S E 2d 798 (N C App 1999) 
LUCIer v WIllIams, 841 A 2d 907 (N J Super Ct App DlV 2004) 
McCune v Myrtle Beach Indoor Shootmg Range, Inc, 364 S C 242, 

11 
21 
15 
11 
12 

10 
18,23 

612 S E 2d 462 (Ct App 2005) 20,21 
Moler v Melzer, 942 P 2d 643 (Kan App 1997) 19 
Myrtle Beach PmelIlle Corp v Emerson Elec Corp, 843 F Supp 1027 (D S C 1993) 14 
PIttS v Watkms, 905 So 2d 553 (MISS 2005) 18, 19 
Pnde v S Bell Tel & Tel Co, 244 S C 615, 138 S E 2d 155 (1964) 20,21,22,23,24 
RegIOns Bank v Schmauch, 354 S C 648,582 S E 2d 432 (Ct App 2003) 15 
RIce v MultImedIa, Inc, 318 S C 95,456 S E 2d 381 (1995) 24 
Romanus v BIggS, 214 S C 145,51 S E 2d 503 (1949) 20 
Russell v Bray, 116 S W 3d 1 (Tenn App 2003) 23,24 
S C Dep't of Transp v M&T Enters of Mt Pleasant, LLC, 379 S C 645, 667 S E 2d 7 (Ct 

App 2008) 10 
S C Elec & Gas Co v CombustIOn Eng'g, Inc, 283 S C 182,322 S E 2d 453 (Ct App 1984) 

20,21 
S C Farm Bureau Mut Ins Co v SEC U R E Underwnters RISk RetentIOn Grp , 

347 S C 333,554 S E 2d 870 (Ct App 2001) 12 
Saluda Motorlmes v Crouch, 300 S C 43,386 S E 2d 290 (Ct App 1989) 10 

11 



Schletmger v Tauscher Cronacher Profl Eng'rs, PC, 
838 NY S 2d 95 (N Y App DIV 2007) 

Sllnmons v TuomeyReg'l Med Ctr, 341 S C 32,533 S E 2d 312 (2000) 
SImpson v MSA of Myrtle Beach, Inc, 373 S C 14,644 S E 2d 663 (2007) 
SIms v Tyler, 276 S C 640,281 S E 2d 229 (1981) 
Tunkl v Regents ofUmversity of CalIf om la, 383 P 2d 441 (Cal 1963) 
WIlder Corp v WIlke, 330 S C 71,497 S E 2d 731 (1998) 
WIlson v BUIlders Transp , Inc, 330 S C 287,498 S E 2d 674 (Ct App 1998) 
Zenal v Daech & Bauer Const, Inc, 939 N E 2d 1067 (Ill App 2010) 

Statutes 
MISS Stat Ann § 73-60-13 
S C Code Ann § 27-50-40 
S C Code Ann § 36-1-201 
S C Code Ann § 36-2-302 
S C Code Ann § 36-2-719 
S C Code Ann § 40-59-500 
S C Code Ann § 40-59-610 
S C Code Ann §§ 40-59-500 to -620 
S C Code Ann Regs 106-1 to -15 
Tenn Code Ann § 62-6-302 
Tenn Code Ann § 66-5-202 
Tenn Code Ann § 66-5-210 

Rules 
Rule 208, SCACR 
Rule 210, SCACR 
Rule 212, SCACR 
Rule 56, SCRCP 

Treatises 
8 WIllIston on Contracts (4th ed West 2010) 
Standards of PractIce for ResIdentIal Home Inspector 

111 

19 
10 

11, 12, 13, 16 
15 
23 
12 
24 
18 

19 
24 
15 
14 
14 

17, 18,22,23 
22 

18, 19,22 
18,19,22 

23 
23 
23 

14 
14 
14 
10 

16, 17 
22 



STATEMENT OF THE ISSUES ON APPEAL 

1 DId the CIrcUIt Court properly find that the Real Estate InspectIOn Contract IS not 

unconscIOnable and IS therefore enforceable? 

2 DId the CIrcUIt Court properly find that the Real Estate InspectIOn Contract does not 

contravene the publIc polIcy of South CarolIna and IS therefore enforceable? 
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STATEMENT OF THE CASE 

ThIS actIOn anses out of Appellants Thomas W Gladden and Vera H Gladden's 

(collectIvely, the "Gladdens") purchase of a home located at 10 Hunt Cup Lane m Camden, 

South Carolma ("subject property") from Defendant OlIvIa M Boykm (R p 11, ~ 9) (Compl , ~ 

9) Defendant ElIzabeth A Beard IS a real estate agent wIth Defendant Russell Jeffcoat Realtors, 

Inc, who represented Ms Boykm m the sale of the subject property to the Gladdens (R p 11, ~ 

11) (Id at ~ 11) Defendant Deborah Appleton IS a real estate agent wIth Defendant Bob Capes 

Realty, Inc , who represented the Gladdens m the purchase of the subject property (R p 11, ~ 

12) (& at ~ 12) Respondent Palmetto Home InspectIOn ServIces, LLC ("Palmetto") contracted 

wIth the Gladdens to perform a home mspectIOn of the subject property (R p 12, ~ 15, R P 

255) (Id at ~ 15, Real Estate InspectIOn Contract) 

The Gladdens filed thIS lawsUIt m the Kershaw County Court of Common Pleas on 

March 26, 2007 (R pp 10-28) (Compl) As to Palmetto, the Gladdens asserted a cause of 

actIOn for breach of contract ansmg out of Palmetto's alleged faIlure to perform a home 

mspectIOn m accordance wIth the Real Estate InspectIOn Contract (R p 17, ~ 50-R P 18, ~ 56) 

(& at ~~ 50-56) Palmetto answered, denymg lIabIlIty for the Gladdens' alleged damages and 

assertmg the LImIt of LIabIlIty provlSlon m the Real Estate InspectIOn Contract as a complete bar 

to the Gladdens' actIOn as agamst Palmetto (R pp 54-61) (Answer) 

Thereafter, the Gladdens and Palmetto filed cross-motIOns for summary judgment, each 

dIrected at the enforceabIlIty of the LImIt of LIabIlIty provlSlon m the Real Estate InspectIOn 

Contract (R p 62, R pp 73-74) (PIs' Mot for Summ J , Def Palmetto's Mot for Summ J) 

Argument on these cross-motIOns was heard on December 3,2009, before the Honorable AlIson 
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Renee Lee (R pp 87-117) (Hr'g Tr dated 12/03/09) By Order dated May 4,2010, Judge Lee 

granted summary Judgment III favor of Palmetto and demed the Gladdens' Motion for Summary 

Judgment ("Order") (R pp 1-9) (Order dated 05/04/10) The Gladdens dId not move to alter or 

amend the CIrcUlt Court's Order The Gladdens filed a Notice of Appeal on May 10, 2010 

3 



STATEMENT OF THE FACTS 

In the fall of2006, the Gladdens were m the process ofrelocatmg from Wmnsboro, South 

Carolma to Camden, South Carolma (R p 134, hnes 11-22, R P 138, lme 16-R p 139, lme 

12) (V Gladden Dep, Vol 1, 30 11-22, 63 16-64 12) Mrs Gladden, who had pnor expenence 

as a real estate agent m Wmnsboro, began her search for a home m Camden by dnvmg around 

dIfferent neIghborhoods and puttmg cards m the mailboxes of homes that she found appeahng 

(R P 118, hne 15-R p 133, lme 1, R P 140, hnes 2-16, R P 141, lme 23-R p 142, lme 24) 

(Id at 9 15-24 1, 662-16, 6723-6824) One such home was the subject property, owned by 

Ohvia Boykm (R p 141, lme 23-R p 142, lme 24) (Id at 67 23-68 24) The Gladdens 

attempted to negotiate the purchase of the subject property dIrectly wIth Ms Boykm m an effort 

to aVOld paymg real estate commISSIOns, however, Ms Boykm refused to negotiate wIth the 

Gladdens wIthout a real estate agent (R p 143, lme 14-R p 147, lme 17) (Id at 72 14-76 17) 

Therefore, the Gladdens approached Deborah Appleton of Bob Capes Realty, Inc about 

representmg them m the purchase of the subject property (R p 143, hne 14-R p 147, hne 17) 

(Id) 

The askmg pnce of the subject property was $499,00000 (R P 145, hnes 1-10) (lQ.. at 

74 1-10) Mrs Gladden prepared a worksheet ItemIzmg problems she noticed when she first 

looked at the subject property (R p 254) (ImtIal Offer Worksheet) The Gladdens made an 

mltIal offer of $434,630 00, based on deductIOns for the problems she hsted (R p 254) (M.) 

The Items hsted to Justify the Gladdens' ImtIal offer mcluded the followmg 

SIX houses on Hunt Cup Lane on the market at the tIme, realtor fees, landscapmg, 
extenor pamt/scrape, clean, replace rot, pamt, shutters - replace front, gutters -
lack of, age of the HV AC, dated - no updatmg smce home bmlt (except surface 
seats m kitchen, mantle, stove), hardwood floors not kept up (especIally kItchen), 
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no changes to bedroom or kItchen, kItchen cabmets rough - need repamtmg, 
countertops replaced, pamt, pamted wallpaper, rotted wood - dormers and around 
door off den to patIO, average qualIty bUIldmg matenals used 

(R P 254) (Id) The Gladdens made theIr mItIal offer on September 21, 2006, whIch Ms 

Boykm rejected (R p 202, lmes 22-24) (V Gladden Dep , Vol 2, 8722-24) After a senes of 

counter offers, on October 12, 2006, the Gladdens agreed to pay $495,00000 to purchase the 

subject property (R p 29, R P 202, lmes 22-24) (Offer to Purchase, Id) Under the terms of 

the Offer to Purchase, Ms Boykm was reqUIred to provIde the Gladdens WIth a South Carolma 

Wood InfestatIOn Report, along WIth a heatmg and aIr condItIOnmg mspectIOn (R p 31) (Offer 

to Purchase) The Offer to Purchase further provIded that the Gladdens had the optIOn, but were 

not reqUIred, to have a home mspectIOn performed on the subject property (R pp 30-31) (Id) 

Ms Appleton provIded Mrs Gladden the names of two home mspectors, Mr Outlaw 

and Mr Roberts (R p 207, lmes 2-21) (V Gladden Dep, Vol 2, p 1442-21) Ms Appleton 

descnbed Mr Outlaw as the "hardest but best" (R p 207, lmes 10-17) (kL at 144 10-17) Mrs 

Gladden mtervIewed both Mr Outlaw and Mr Roberts by phone, and chose Mr Roberts of 

Palmetto to mspect the subject property (R p 208A, hnes 9-14, R P 237, lmes 10-20,) (kL at 

1659-14, Roberts Dep 15 10-20) 

Mr Roberts mspected the subject property for the Gladdens on October 18, 2006 (R P 

238, lme 19-R p 239, lme 5) (Roberts Dep 16 19-17 5) Mrs Gladden was present at the tune 

of the mspectIOn (R p 239, lmes 10-16, R P 240, lmes 4-6) (kL at 17 10-16,184-6) At the 

end of the mspectIOn, but pnor to dlscussmg the mspectIOn results, Mrs Gladden read and sIgned 

the Palmetto Real Estate InspectIOn Contract, dated October 18, 2006 ("Real Estate InspectIOn 

Contract") (R P 255, R P 211, lme 13-R p 212, lme 4) (Real Estate InspectIOn Contract, V 
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Gladden Dep , Vol 2,206 13-2074) In addItIOn to sIgmng the contract, Mrs Gladden Imtlaled 

next to an acknowledgment prOVISIOn WhIch reads 

ThIS mspectIOn and report are not mtended to be used as a guaranty or warranty, 
expressed or ImplIed, regardmg the adequacy, performance or condItIon of any 
mspected structure, Item or system and any VIsual problems [observed] [s]hould 
be venfied wIth the appropnate contractor, electncIan, plumber or skIlled 
professIOnal for costs estImates and code complIance 

(R P 255 (emphasIs added» (Real Estate InspectIOn Contract (emphasIs added» Also mcluded 

m the contract IS a provlSlon tItled "LImIt of LIabIlIty," WhICh reads as follows 

LIMIT OF LIABILITY It IS understood and agreed that should PHIS, LLC 
[Palmetto] and/or ItS agents or employees be found lIable for any loss or damages 
resultmg from a faIlure to perform any of ItS oblIgatIOns, mcludmg, but not 
lImIted to neglIgence, breach of contract or otherwIse, the lIabIlIty of PHIS, LLC 
[Palmetto] and/or ItS agents or employees shall be lImIted to a sum equal to the 
amount of the fee paId by the clIent for thIS mspectIOn and report 

(R P 255 (emphasIs m ongmal» (Id (emphasIs m ongInal» The Gladdens paId Palmetto 

$47500 for the mspectIOn and reports 1 (R P 279) (Palmetto InVOIce dated 10118/06) 

Mr Roberts prOVIded a bnef verbal report of hIS findmgs to Mrs Gladden and also 

prOVIded her wIth a wntten mspectIOn report, dated October 18, 2006 ("InspectIOn Report"), 

whIch speCIfically stated, "ALWAYS USE LICENSED CONTRACTORS FOR REPAIRS" 

(R P 264 (emphasIs m ongInal), R p 211, lme 13-R p 212, Ime 4) (InspectIOn Report 

(emphasIs m ongInal), V Gladden Dep, Vol 2,206 13-2074) Followmg receIpt of the wntten 

Palmetto InspectIOn Report, the Gladdens prepared an addendum to the Offer to Purchase askmg 

Ms Boykm to repaIr certam Items IdentIfied m the InspectIOn Report (R pp 277-278) (Home 

1 After Mrs Gladden read and SIgned the Real Estate InspectIOn Contract, Mr Roberts gave her 
a copy of hIs busmess card m case of referral (R p 211, Ime 13-R p 212, Ime 1) (V Gladden 
Dep, Vol 2, 206 13-207 1) The busmess card Mrs Gladden receIved on the date of the 
mspectIOn IS not the same as the busmess card Mr Roberts was questIOned about dunng hIs 
depOSItIOn (R p 240, Ime 18-R p 242, Ime 19) (Roberts Dep 18 18-20 19), see (R p 280) 
(Roberts' Busmess Card) 
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InspectIOn Repairs Request) Mrs Boykm and the Gladdens negotiated vanous Items and 

ultimately reached a resolutIOn as to what Items would be repaired and for what Items Ms 

Boykm would provIde a credIt to the Gladdens (R pp 277-278) (Id) 

In addItIOn, on the date of the closmg, November 22, 2006, the Gladdens receIved a 

South Carolma Wood InfestatIOn Report prepared by TermmIx ServIces, Inc, dated October 30, 

2006 ("CL-100") (R pp 293-295, R P 162, hne 21-R p 164, hne 19) (CL-100, V Gladden 

Dep, Vol 1, 12221-124 19) The CL-100 IdentIfied eVIdence of daInage to the subject property 

and mdIcated that the damage "[would] not be corrected by thIS company, [and] recommend [ ed] 

that [the] structure be thoroughly and completely evaluated by [a] quahfied bUIldmg expert, 

hcensed or regIstered wIth the South Carolma Department of Labor, LIcensmg and RegulatIOn, 

ReSIdentIal BuIlder's ComrmSSIOn and that needed repairs be made" (R p 294) (CL-100) The 

CL-100 specIfically hsted water damage to portIOns of the sIll, sub-floor and floor JOISt near the 

dIrt-filled porch m the front, the bnck patIO m the back and under the laundry room 2 (R P 295) 

(Id) The CL-100 also Identified damage to the roof deckmg under the exhaust fan m some 

places where the roof changed angles (R p 295) (lQJ 

DespIte the words of warnmg m the Real Estate InspectIOn Contract, the InspectIOn 

Report and the CL-100, the Gladdens proceeded WIth the closmg on the purchase of the subject 

property WIthout an mspectIOn by a hcensed quahfied bUIldmg expert or appropnate contractor 

(R P 217, hne 2-R p 222, lme 6, R P 232, hnes 9-21) (T Gladden, Vol 1, 372-42 6, 241 9-

2 The Palmetto Report Identified some damage m the crawl space of the subject property, but 
also noted some areas of the crawl space were maccessIble (R p 264) (InspectIOn Report) The 
CL-100 Identified damages m the crawl space that were not dIsclosed m the Palmetto Report (R 
p 295) (CL-100) At closmg, the Gladdens, through theIr attorney, raised concerns about these 
newly dIsclosed damages and other Issues and Mrs Boykm offered to postpone the closmg (R 
p 162, hne 21-R p 168, lme 10) (V Gladden Dep , Vol 1, 12221-128 10) The Gladden's 
chose to go forward WIth the closmg (R p 223, hne 18-R p 228, hne 13) (T Gladden Dep , 
Vol 1, 167 18-172 13) 
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21) On the date of the closmg, the Gladdens expressed concerns about whether or not the repaIrs 

were done properly and sufficIently (R p 162, lme 21-R p 168, lme 10) (V Gladden, Vol 1, 

12221-128 10) The Gladdens' concerns were relayed through theIr attorney to Ms Boykm's 

attorney m Camden, neIther Ms Boykm, nor her attorney was present at the closmg (R p 162, 

lme 21-R p 168, lme 10) (Id) Ms Boykm responded to the Gladdens' concerns by offenng to 

cancel the closmg (R p 162, lme 21-R p 168, lIne 1 0) (~) Nonetheless, the Gladdens chose 

to move forward and close on the subject property (R p 223, lme 18-R p 228, lme 13) (T 

Gladden, Vol 1,167 18-172 13) 

After the closmg, the Gladdens began to move mto the subject property wIth the help of 

Mr Gladden's brother (R p 168, lmes 11-17) (V Gladden, Vol 1, 128 11-17) WhIle at the 

house, Mr Gladden asked hIS brother, who works m the constructIOn mdustry, to mspect the 

repaIrs made m the crawl space of the subject property (R p 169, lme 12-R p 170, lme 3, R P 

171, lme 12-R p 172, lme 22) M at 130 12-131 3, 132 12-133 22) Mr Gladden's brother 

detennmed the repaIrs were not properly perfonned (R p 169, lme 12-R p 170, lme 3, R P 

171, lme 12-R p 172, lIne 22) (~) 

On November 29, 2006, Mrs Gladden contacted Mr Roberts to express her concerns 

about Items she perceIved were eIther not dIsclosed or not fully dIsclosed m the InspectIOn 

Report (R p 252, lme 4-R p 253, lme 13, R P 213, lme 13-R p 216, lme 13) (Roberts Dep 

384-39 13, V Gladden Dep, Vol 2, 211 13-214 13) Dunng that conversatIOn, Mr Roberts 

offered to refund the amount the Gladdens paId for the mspectIOn (R p 252, lme 4-R p 253, 

lme 13, R P 213,lme 13-R p 216, lme 13) (Roberts Dep 38 4-39 13, V Gladden Dep , Vol 2, 

211 13-214 13) Thereafter, Mr Roberts met WIth Mrs Gladden and gave her a check for 

$47500, whIch the Gladdens cashed (R p 252, lIne 4-R p 253, lme 13, R P 213, lIne 13-R 

8 



p 216, lme 13) (Roberts Dep 384-39 13, V Gladden Dep , Vol 2, 211 13-214 13), see (R p 

279) (Palmetto InVOIce dated 10/18/06) 
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SCOPE OF REVIEW 

An appellate court reVIews the grantIng of summary Judgment under the same standard 

applIed by the tnal court George V Fabn, 345 S C 440, 548 S E 2d 868 (2001) Summary 

Judgment IS appropnate when It IS clear that there IS no genuIne Issue of fact and that the mOVIng 

party IS entItled to Judgment as a matter oflaw S C R ClY P 56(c) In determInIng whether 

any tnable Issues of fact eXIst, the court must VIew both the eVIdence and all reasonable 

Inferences able to be drawn from the eVIdence In the lIght most favorable to the non-movIng 

party SImmons V Tuomey Reg'l Med Ctr, 341 S C 32,533 S E 2d 312 (2000) Nonetheless, 

the court must search the proof to ascertaIn whether It dIscloses a real Issue, rather than a formal, 

perfunctory or shadowy one Saluda MotorlInes V Crouch, 300 S C 43,46,386 S E 2d 290,292 

(Ct App 1989) The plaIn language of Rule 56(c), SCRCP, mandates the entry of summary 

Judgment agaInst a party who fmls to make a shOWIng suffiCIent to establIsh the eXIstence of an 

element essentIal to the party's case and on whIch that party WIll bear the burden of proof at tnal 

Bray V Marathon Corp, 347 S C 189,553 S E 2d 477 (Ct App 2001) 

ARGUMENT 

I 

In general, partIes may bInd themselves by contract as they see fit, unless the contract 

would VIOlate the law or IS contrary to publIc polIcy S C Dep't of Transp V M&T Enters of 

Mt Pleasant, LLC, 379 S C 645,657,667 S E 2d 7, 14 (Ct App 2008) (quotIng LeXIngton Ins 

Co V TIres Into Recycled Energy & SupplIes, Inc, 522 S E 2d 798, 800 (N C App 1999)) 

"The court's duty IS to enforce the contract made by the partIes regardless of ItS WIsdom or folly, 

apparent unreasonableness, or the partIes' fmlure to guard theIr nghts carefully" EllIs V Taylor, 

316 S C 245, 248, 449 S E 2d 487, 488 (1994) Thus, In recogmtIOn of the freedom of pnvate 
, 

, 
partIes to contract as they choose, South CarolIna courts have generally accepted exculpatory 
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contracts even though such contracts are not favored by the law FIsher v Stevens, 355 S C 290, 

294-95,584 S E 2d 149, 152 (Ct App 2003) 

follows 

The exculpatory provIsIOn contaIned In the Real Estate InspectIOn Contract provIdes as 

LIMIT OF LIABILITY It IS understood and agreed that should PHIS, LLC 
[Palmetto] and/or ItS agents or employees be found lIable for any loss or damages 
resultIng from a failure to perform any of ItS oblIgatIOns, IncludIng, but not 
lImIted to neglIgence, breach of contract or otherwIse, the lIabIlIty of PHIS, LLC 
[Palmetto] and/or ItS agents or employees shall be lImIted to a sum equal to the 
amount of the fee paid by the clIent for thIS InSpectIOn and report 

(R P 255 (emphasIs In ongInal)) (Real Estate InspectIOn Contract (emphasIs In ongInal)) The 

Gladdens allege thIS provlSlon IS unenforceable However, the LimIt of LiabIlIty prOVISIOn IS 

wholly a matter of pnvate contract, and the Gladdens were afforded a meanIngful chOIce as to 

whether or not to accept the terms of the Real Estate InspectIOn Contract, IncludIng the LimIt of 

LiabIlIty prOVISIOn AccordIngly, the Real Estate InspectIOn Contract IS neIther unconscIOnable 

nor agaInst publIc polIcy, and was properly enforced by the CIrCUIt Court 

I The Lmut of LIabIhty PrOVISIon Is Not UnconscIOnable 

"A determInatIOn whether a contract IS unconscIOnable depends upon all the facts and 

CIrcumstances of a partIcular case" SImpson V MSA of Myrtle Beach, Inc, 373 S C 14,25,644 

S E 2d 663, 669 (2007) (quotIng Holler V Holler, 364 S C 256, 269, 612 S E 2d 469, 476 (Ct 

App 2005)) The Real Estate InspectIOn Contract IS not per se unconscIOnable SImply because It 

IS an adheSIOn contract Herron V Century BMW, 387 S C 525, 532, 693 S E 2d 394, 397 

(2010) Rather, determlmng whether a contract IS one of adheSIOn "IS merely the begInnIng POInt 

In the analYSIS of whether the contract IS unconscIOnable" Id at 532, 693 S E 2d at 397 

"UnconscIOnabIlIty reqUIres a greater shoWIng" Lackey v Green Tree FIn Corp, 330 S C 

388, 395,498 S E 2d 898, 902 (Ct App 1998) "The doctnne IS not one to be applIed to dIsturb 
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the agreed allocatIOn of nsk, even If It should result from supenor bargammg power of one party, 

but rather to prevent oppreSSIOn and surpnse" Coker Int'I, Inc v Burlmgton Indus, Inc, 747 F 

Supp 1168, 1172 (D S C 1990) To be found unconscIOnable a contract must be charactenzed 

by (1) the absence of meanmgful choIce on the part of one party, due to one-sIded contract 

provlSlons, together wzth (2) terms that are so oppreSSIve that no reasonable person would make 

them and no faIr and honest person would accept them Herron, 387 SCat 532, 693 S E 2d at 

398 

A The Gladdens Had a MeanIngful ChoIce In AcceptIng the Terms of the Real Estate 
InspectIOn Contract 

InItIally, Palmetto notes that the Gladdens have faIled to preserve the Issue regardmg the 

ClrcUlt Court's applIcatIOn of the meamngful chOIce factors for appellate reVIew See SImpson, 

373 SCat 25, 644 S E 2d at 669 (lIstmg SIX meamngful chOIce factors) In order to preserve an 

Issue for appellate reVIew, the Issue must be raIsed to and ruled upon by the lower court WIlder 

Corp V WIlke, 330 S C 71, 76,497 S E 2d 731, 733 (1998) Where a party raIses an Issue, but 

the Issue IS never ruled on by the tnal court, and the party falls to file a motIon to alter or amend, 

the Issue IS not preserved Great Games, Inc V S C Dep't of Revenue, 339 S C 79, 85, 529 

S E 2d 6, 9 (2000), S C Farm Bureau Mut Ins Co v SEC U R E Underwnters RIsk RetentIOn 

QnL, 347 S C 333, 343, 554 S E 2d 870, 875 (Ct App 2001) Although the Gladdens lIsted the 

meanmgful choIce factors m theIr argument agamst Palmetto's MotIOn for Summary Judgment, 

they faIled to apply those factors to the facts and CIrcumstances of the case sub JUdICe See (R 

pp 63-72,R pp 87-117)(Pls'Mem mSupportofMot forSumm J,Hr'gTr dated 12/03/09), 

see also Lapp v S C Dep't of Motor VehIcles, 387 S C 500,507,692 S E 2d 565,569 (Ct App 

2010) (findmg Issue was not preserved for appeal where It was not speCIfically raIsed to the tnal 

court) Moreover, the Gladdens faIled to obtam a rulmg from the ClrcUlt Court WIth regard to 
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three (3) of the SIX (6) meamngful chOIce factors, whIch the Gladdens note "were apparently 

Ignored because they are not mentIOned m the Order" (Appellants' Fmal Br 9) As the Gladdens 

dId not raIse the CIrcUlt Court's omISSIOn of those factors by way of a Rule 59, SCRCP motIon, 

the Issue of theIr applIcatIOn IS not preserved for appeal See Great Games, 339 SCat 85, 529 

S E 2d at 9, see also Cowbum v LeventIs, 366 S C 20,41,619 S E 2d 437,449 (Ct App 2005) 

("When a tnal court makes a general rulmg on an Issue, but does not address the specIfic 

argument raIsed by a party, that party must make a Rule 59(e) motIon askmg the tnal court to 

rule on the Issue m order to preserve It for appeal ") 

Even assummg arguendo that the Gladdens preserved the Issue regardmg the applIcatIOn 

of the meamngful choIce factors, the Gladdens' argument as to the unconscIOnabIlIty of the 

LImIt of LIabIlIty provIsIOn stIll faIls on the ments The Gladdens had a meanmgful chOIce m 

sIgnmg the Real Estate InspectIOn Contract In determmmg whether a contract IS "tamted by the 

absence ofmeamngful chOIce," courts consIder the followmg factors 

[T]he relatIve dIspanty m the partIes' bargammg power, the partIes' relatIve 
SOphIstIcatIOn, the nature of the mJunes suffered by the pi amtIff, whether the 
plamtIff IS a substantIal busmess concern, whether there IS an element of surpnse 
m the mclusIOn of the challenged clause, and the conspIcuousness of the clause 

Sl1npson, 373 SCat 25,644 S E 2d at 669, see also Herron, 387 SCat 532, 693 S E 2d at 398 

At first glance there may appear to be some dlspanty m bargammg power between the 

partIes to the Real Estate InspectIOn Contract, as thIS was a transactIOn between a commercIal 

entItl and a consumer of servIces, not a substantIal busmess concern See Herron, 387 SCat 

532, 693 S E 2d at 398 However, as Mr Gladden testIfied, hIS WIfe IS "very dIscnmmatmg" and 

would negotIate over contract terms (R p 229, lInes 4-18) (T Gladden Dep 2384-18) 

3 Palmetto IS a smgle member LLC (R P 235, lInes 21-23) (Roberts Dep 721-23) Scot 
Roberts IS the sole member of Palmetto as well as the sole employee (R p 235, lme 24-R p 
236, lme 3) (Roberts Dep 724-8 3) 

13 



AddItIonally, "[u]nequal bargammg power IS not a JustIficatIOn m and of Itself to hold a 

provlSlon of a contract mvahd " Atl Floor Servs , Inc v Wal-Mart Stores, Inc, 334 F Supp 2d 

875, 877-78 (D S C 2004), see also Coker Int'I, Inc, 747 F Supp at 1172, Herron, 387 SCat 

532-33, 693 S E 2d at 398, cf S C Code Ann § 36-2-302 cmt 1 

The remammg factors weIgh m favor of enforcmg the LImIt of LIabIlIty clause The 

Gladdens' alleged mJunes are entIrely economIC m nature and do not mvolve personal mJury 4 

Contrary to the Gladdens' assertIOn, (Appellants' Fmal Br 8), the "nature ofmJunes factor" does 

not concern the amount of damages alleged Myrtle Beach PIpelme Corp v Emerson Elec 

~, 843 F Supp 1027,1046 (D S C 1993) Rather, "nature ofmJunes" refers to the type of 

alleged mJury for whIch a plamtIff seeks damages and IS pnmanly an Issue dIrected to contracts 

for the sale of goods under the Umform CommercIal Code Id (explammg that the fact that no 

personal mJury IS alleged IS "SIgnIficant under the [Umform CommercIal] Code because whIle 

lImItatIOns on damages for personal mJunes are not favored no such prejUdICe applIes to 

property los~es") (mternal quotatIOns omItted), see S C Code Ann § 36-2-719(3) Nonetheless, 

the fact remams that the Gladdens' alleged mJunes are purely commercIal 

4 In attemptmg to address the "nature of theIr claims" the Gladdens allege they mcurred an 
estImated twenty five thousand dollars ($25,000 00) m damages from mold and HV AC repair 
Respondent notes there IS no eVIdence m the record supportmg the figure whIch the Gladdens 
quote See Rule 208(b)( 4), SCACR ("The bnef shall contam references to the transcnpt, 
pleadmgs, orders, exhIbIts, or other matenals WhICh may properly be mcluded m the Record on 
Appeal to support the sahent facts alleged "), Rule 210(h), SCACR ("Except as prOVIded by 
Rule 212 and Rule 208(b)(1 )(C) and (2), the appellate court WIll not conSIder any fact WhICh 
does not appear m the Record on Appeal "), Forner v Butler, 319 S C 275,276 n 1, 460 S E 2d 
425, 426 n 1 (Ct App 1995) (If a party "consIder[ s] a fact relevant and worthy of mentIOn m the 
bnef, [ the party] should mclud[ e] matter m the record to support that factual assertIOn") 
Indeed, the only document the Gladdens have CIted to WhICh sets forth any estImate of theIr 
alleged daInages IS Eugene Haskms' EstImate for Repairs See (R pp 281-292) (Haskms' 
EstImate dated 2/5/07) There IS no eVIdence that Mr Haskms, Vera Gladden's brother, IS 
qualIfied to perform estImates for repairs to property See (R p 198, lme 14-R p 200, lme 25) 
(V Gladden Dep , Vol 2, 19 14-21 25) 
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Moreover, the LImIt of LIabIlIty clause was conspIcuously laId out m the Real Estate 

InspectIOn Contract See (R p 255) (Real Estate InspectIOn Contract) The contract IS one page 

and the LImIt of LIabIlIty clause IS labeled m bold and capItalIzed font (R p 255) (Id ), see S C 

Code Ann § 36-1-201 (1 0) ("A term or clause IS conspIcuoUS when It IS so wntten that a 

reasonable person agamst whom It IS to operate ought to have notlced It A pnnted headmg m 

capItals (as NONNEGOTIABLE BILL OF LADING) IS conspIcuoUS" (emphaSIS m ongmal», 

cf Jones v Gen Elec Co, 331 S C 351,503 S E 2d 173 (Ct App 1998) (recogll1zmg that the 

Umform CommercIal Code IS not applIcable to the case, but findmg that S C Code Ann § 36-1-

201(10) provIded guIdance m determmmg whether a dIsclaImer m a contract IS conspIcuoUS) 

The LImIt of LIabIlIty clause IS also located dIrectly below the acknowledgement sectIOn where 

Mrs Gladden tWIce sIgned her Imtlals (R p 255) (Id), see Herron, 387 SCat 533, 693 S E 2d 

at 398 

Furthermore, the Lllmt of LIabIlIty provISIOn cannot be saId to have been a surpnse to the 

Gladdens The Gladdens are relatIvely sophIstIcated partIes, Mrs Gladden IS a tramed real estate 

agent who prevIOusly worked m the real estate busmess (R p 118, lme 15-R p 133, lme 1) (V 

Gladden Dt-p ,Vol 1,9 15-24 1) Mrs Gladden read the contract m Its entIrety before she sIgned 

and Imtlaled It (R P 209, lIne 2l-R p 210, lIne 10) (V Gladden Dep, Vol 2,20321-204 10), 

see also RE.,gIons Bank v Sclunauch, 354 S C 648, 663, 582 S E 2d 432, 440 (Ct App 2003) 

("A person who SIgnS a contract or other wntten document cannot aVOId the effect of the 

document by claImmg he dId not read It") (cltmg SIms v Tyler, 276 S C 640, 643, 281 S E 2d 

229,230 (1981) Moreover, though the Gladdens claIm surpnse ansmg out of the presentatIOn 

of the Real Estate InspectIOn Contract to Mrs Gladden followmg the mspectIOn, they faIl to note 

that Mrs Gladden had not yet paId when she receIved the contract (R p 211, lme 13-R p 212, 
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lme 4) (Id at 206 13-207 4) Mrs Gladden was therefore free to reject the contract and employ a 

dIfferent horne mspectmg company to perform the mspectIOn of the subject property If she so 

chose See (R p 229, lInes 4-18) (T Gladden Dep 2384-18) Indeed, Mrs Gladden was fully 

aware that there were a number of horne mspectors m the area aVaIlable to her and had 

mtervIewed at least one other horne mspectmg company pnor to selectmg Palmetto (R p 207, 

lInes 2-21, R P 208A, lInes 9-14) (V Gladden Dep, Vol 2, 1442-21, 165 9-14) LIkeWIse, the 

Gladdens were not reqmred to have the subject property mspected (R pp 29-34) (Offer to 

Purchase), see Clark V Goldlme Int'l, Inc, No 6 10-cv-01884-JMC, 2010 WL 4929438, at *4 

(D S C Nov 30, 2010) (findmg the plamtIff faIled to establIsh an absence of meamngful chOIce 

because, mter alIa, the Items contracted for were not "necessItIes" lIke the automobIle descnbed 

m SImpson, 373 SCat 26,644 S E 2d at 669) The Gladdens chose to have the subject property 

Inspected and chose Palmetto to perform that servIce See Clark, 2010 WL 4929438, at *4 

(notmg that the plamtIffs were "not forced to transact busmess" wIth Goldlme), see also Hardee 

V Hardee, 355 S C 382, 585 S E 2d 501 (2003) (dIscussmg alleged unconscIOnabIlIty of a 

dIsputed pre-nuptIal contract and findmg, "Clearly, WIfe here had a meamngful chOIce she 

could have refused to SIgn the agreement and opted agamst marrymg Husband If he mSIsted on a 

prenuptIal agreement ") 

B The Terms of the Real Estate InspectIOn Contract Are Not OppressIve 

The terms of the Real Estate InspectIOn Contract, mcludmg the LImIt of LIabIlIty 

provISIOn, are not substantIvely unconscIOnable5 or so "oppressIve" and one-sIded that no 

5 A contract IS unconscIOnable If It was both procedurally and substantIvely unconscIOnable 
when made 8 WIllIston on Contracts § 18 10 (4th ed West 2010) Procedural unconscIOnabIlIty 
relates to procedural defiCIencIes m the contract fonnatIOn process, and IS often analyzed m 
terms of whether the Imposed-upon party had meamngful chOIce about whether and how to enter 
mto the transactIOn Id SubstantIve unconscIOnabIlIty relates to the substantIve contract terms 
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reasonable person would make them and no faIr and honest person would accept them See 

Herron, 387 SCat 532, 693 S E 2d at 398, see also Carlson v Gen Motors Corp, 883 F 2d 

287, 296 n 12 (4th Clr 1989) (applymg South Carolma law and descnbmg substantIve 

unconscIOnabIlIty as the mclusIOn of "objectIvely harsh contract terms") Rather, the LImIt of 

LIabIlIty provlSlon IS reasonable and appropnate gIven the lllmted scope of the mspectIOn It 

concerns 
) 

The contract provIdes for "a lImIted vIsual mspectIOn of apparent condItIOns m readIly 

accessIble areas eXlstmg at the tIme of the mspectIOn" and specIfically lIsts those areas whIch 

would be mspected (R p 255) (Real Estate InspectIOn Contract), see S C Code Ann § 40-59-

500(4) ("The partle& to a home mspectIOn may lImIt or expand the scope of the mspectIOn by 

agreement") The contract further adVIsed that the mspectIOn was "not mtended to provIde the 

purchaser WIth mformatIOn regardmg the adVIsabIlIty of thIs purchase, [ or] the market value of 

the property" (R p 255) (1&) AddItIOnally, the contract makes clear that the "mspectIOn and 

report are not mtended to be used as a guaranty or warranty, expressed or ImplIed, regardmg the 

adequacy, perfonnance or condItIOn of any mspected structure, Item or system "(R P 255) 

(IfL) Thus, the Real Estate InspectIOn Contract expressly delmeates the lImIted scope of the 

mspectIOn and adVIses the clIent that the InspectIOn Report IS not mtended to convey adVIce 

regardmg ddvlsabIlIty of a purchase of the subject property The Real Estate InspectIOn Contract 

also adVIses that "any vIsual problems obsvered [SlC] Should [SlC] be venfied WIth the 

appropnate contractor, electnclan, plumber, or skIlled professIOnal for cost estImates and code 

complIance," makmg clear that m the event a more comprehenSIve mspectIOn IS deSIred then 

themselves and whether those terms are unreasonably favorable to the more powerful party, such 
as terms that ImpaIr the mtegnty of the bargammg process or otherwIse contravene the publIc 
mterest or publIc polIcy 1& 
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other skilled professIOnals should be consulted (R p 255) (Id) As the CIrcUIt Court 

recogmzed, these terms are not so oppreSSIve or one-sIded that no reasonable person would 

accept them (R p 6) (Order dated 05/0411 0, 6) 

In support of theIr contentIOn that the terms of the Real Estate InspectIOn Contract are 

oppressIve, Appellants cIte two cases from outsIde thIS jUnSdlctIOn, LucIer v WIllIams, 841 A 2d 

907 (N J Super Ct App DIV 2004), and PIttS v WatkIns, 905 So 2d 553 (MISS 2005) These 

cases are readIly dIstIngUIshable from the case at bar In LucIer, 841 A 2d 907, a New Jersey 

Court overturned a lImIt of lIabIlIty prOVIsIOn In a home InSpectIOn contract In so dOIng, the 

court heavIly relIed upon a New Jersey statutory prOVlSlon that reqUIred home Inspectors to 

maIntaIn errorS-and-OITI1SSIOnS Insurance of at least $500,000 per year Id at 914-15 (CItIng N J 

Stat Ann 45 8-76a), see Zerjal v Daech & Bauer Const, Inc, 939 N E 2d 1067 (Ill App 2010) 

(rejectIng the holdIng In LUCIer and dIstIngUIshIng IllInOIS law from that of New Jersey) UnlIke 

New Jersey, South CarolIna does not reqUIre home Inspectors to have errors-and-omlssIOns 

Insurance See generally S C Code Ann §§ 40-59-500 to -620, S C Code Ann Regs 106-1 to -

15 The court In LUCIer also found It SIgnIficant that the plaIntIff explICItly stated that he was not 

represented by an attorney In any aspect of the real estate transactIOn and relIed on the home 

InSpectIOn report In gOIng through WIth the home purchase 841 A 2d at 910 ContrastIngly, the 

Gladdens were represented by an attorney In the purchase of the subject property See, e g , (R 

P 162, lIne 21-R p 168, hne 10 (descnbIng negotIatIOns between the Gladdens' attorney and 

the seller' <, attorney)) (V Gladden, Vol 1, 122 21-128 10 (descnbIng negotIatIOns between the 

Gladdens' attorney and the seller's attorney)) Further, as preVIOusly dIscussed, the Real Estate 

InspectIOn Contract speCIfically adVIsed the Gladdens that the InspectIOn Report was not 
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mtended to convey advIce regardmg advIsabIlIty of a purchase of the subject property (R p 

255) (Real Estate InspectIOn Contract) 

LIkewIse, m PItts, 905 So 2d 553, there IS no mdIcatIOn that the home mspectIOn at Issue 

was lImIted ill nature or that the home mspectIOn contract mformed the plamtIff that the report 

was not mtended to convey adVIce regardmg the advIsabIlIty of purchasmg the property bemg 

mspected Furthermore, as m New Jersey, MISSISSIppI reqUIres home mspectors to carry general 

lIabIlIty msurance and errors-and-omIssIOns msurance of at least $250,000 00 MISS Stat Ann § 

73-60-13 As prevIOusly noted, South Carolma has no such reqUIrement See generally S C Code 

Ann §§ 40-59-500 to -620, S C Code Ann Regs 106-1 to -15 

Moreover, although there are no South Carolma cases dIrectly on pomt, numerous courts 

mother JunsdIctIOns have found that sImIlar agreements entered mto between potentIal home 

purchasers and a home mspectIOn company, pursuant to wruch the company's lIabIlIty for any 

loss or damages ansmg out of the mspectIOn and report would be lImIted to the fee paId for those 

servIces, were enforceable and not unconscIOnable See, e g, Moler V Melzer, 942 P 2d 643 

(Kan App 1997) (Clause m contract between home purchaser and bUIldmg mspector, lImItmg 

mspector's lIabIlIty to cost of mspectIOn, was not unconscIOnable, though contract was on a 

prepnnted form and despIte purchaser's contentIOn that he was not m a pOSItIon to negotIate for 

dIfferent contract prOVISIOns, as clause was not rudden, and record gave no mdIcatIOn of an 

mequalIty of bargammg or economIC power, nor any mdIcatIOn that purchaser could not have 

sought a dLfferent mspectIOn company), Schletmger V Tauscher Cronacher Prof! Eng'rs, PC, 

838 NY S 2d 95 (N Y App DIY 2007) (findmg a clear contractual prOVISIOn lImItmg damages 

IS enforceable absent a speCIal relatIOnshIp between the partIes, a statutory prohIbItIon, or an 

ovemdmg publIc polIcy), Head V US Inspect DFW, Inc, 159 S W 3d 731 (Tex App 2005) 
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(LImItatIOn of lIabIlIty clause In home InSpectIOn contract, whIch lImIted home Inspector's 

lIabIlIty to the amount of the fee paId for the hmlted vIsual InSpectIOn, was not unconscIOnable, 

and thus, In<;pector's lIabIlIty In home purchaser's breach of contract claIm was lImIted to the 

$348 27 paId for the InSpectIOn servIces, where the clause was conspIcuously set apart In the 

contract, enclosed In a box, and separately InItIaled by home purchaser, purchaser was free to 

choose another InSpectIOn servIce, she was represented by a real estate attorney In the 

transactIOn, md wIthout the hmltatIOn clause, the Inspector was subject to sIgmficant nsk, whIch 

would lIkely cause the cost for InSpectIOn servIces to Increase) 

In short, the Real Estate InspectIOn Contract IS not charactenzed by eIther an absence of 

meanIngful chOIce or oppressIve terms AccordIngly, the contract IS not unconscIOnable and was 

properly enforced by the CIrCUIt Court 

II The Real Estate InspectIOn Contract Does Not Contravene South Carolma 
PublIc Polley 

Exculpatory contracts, although stnctly construed, are generally accepted In South 

CarolIna McCune v Myrtle Beach Indoor ShootIng Range, Inc, 364 S C 242, 248, 612 S E 2d 

462,465 (Ct App 2005) (CItIng Pnde v S Bell Tel & Tel Co, 244 S C 615, 619, 138 S E 2d 

155, 157 (1964)) AccordIngly, South CarolIna courts enforce exculpatory clauses when clear 

language IndIcates the Intent of the partIes S C Elec & Gas Co v CombustIOn Eng' g, Inc , 283 

S C 182, 191,322 S E 2d 453, 458 (Ct App 1984) 

Th~ Gladdens do not contend that the Real Estate InspectIOn Contract IS ambIguous, but 

rather, that It IS unenforceable on publIc polIcy grounds "A sound publIc polIcy reqUIres the 

enforcement of contracts delIberately made whIch do not clearly contravene some POSItIve law or 

rule of publIc morals" Romanus v BIggS, 214 S C 145, 51 S E 2d 503 (1949) In deCIdIng 

whether an eXCUlpatory contract IS contrary to the publIc polIcy of thIS State, courts typIcally 
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consIder whc.ther the lImItatIOn of lIabIlIty IS a matter of pnvate contract, and If so, whether the 

contract IS connected WIth a duty of publIc servIce or where the publIc mterest IS mvolved Pnde, 

244 SCat 619-20, 138 S E 2d at 157 

In Pnde v Southern Telephone and Telegraph Co, 244 S C 615, 138 S E 2d 155 (1964), 

the South Carolma Supreme Court enforced a contract whIch lImIted lIabIlIty ansmg out of the 

publIcatIOn of paId advertIsements m the yellow pages to only the amount paId for the 

advertIsement The contract for servIces m Pnde contamed a proVISIOn whereby the partIes 

agreed that the lIabIlIty of the telephone company "on account of errors m or omISSIOns from 

such advertIsement, should m no event exceed the amount of the charges for such advertIsement 

whIch was omItted, or m whIch the error occurred m the then current Issue" ~ at 619, 138 

S E 2d at 156 The court found the publIcatIOn of the plamtIffs ad was wholly a matter ofpnvate 

contract, explaImng that "[t]he subject matter of the contract dId not relate to any duty owed or 

assumed by the defendant m the performance of ItS servIce as a publIc utIlIty" ~ at 621, 138 

S E 2d at 157 Rather, "[t]he relatIOnshIp of the partIes arose m connectIOn WIth the publIcatIOn 

of the ad solely by reason of the contract and not by VIrtue of any duty owed by the defendant to 

the publIc" Id at 621, 138 S E 2d at 157 See also McCune, 364 S C 242, 612 S E 2d 462 

(findmg exculpatory contract relIevmg mdoor playground from lIabIlIty for mJunes to patron 

enforceable and not agamst publIc polIcy), Huckaby v Confederate Motor Speedway, Inc, 276 

S C 629, 281 S E 2d 223 (1981) (findmg plamtIffs actIon agamst speedway for mJunes 

sustamed dunng a race was barred by "WaIver and release" voluntanly SIgned by plamtIff pnor 

to entenng the race track), S C Elec & Gas Co, 283 S C 182, 322 S E 2d 453 (findmg 

exculpatory clause m contract for sale of boller, provIdmg, among other thmgs, that lIabIlIty of 

seller manufacturer ansmg out of neglIgent manufacture would not exceed the cost of correctmg 
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the defect m the bOIler was not VOId as agamst publIc polIcy where relatIOnshIp between seller 

and buyer, a publIc utllIty, arose by reason of theIr pnvate contract and not by VIrtue of any duty 

owed by eIther party to the publIc) 

LIke m Pnde, m thIS case, the Real Estate InspectIOn Contract IS a contract between two 

pnvate partIes affectmg only pnvate nghts The relatIOnshIp between the Gladdens and Palmetto 

arose solely by reason of the Real Estate InspectIOn Contract and not by VIrtue of any duty owed 

by Palmetto to the publIc Indeed, the laws and regulatIOns govemmg home mspectIOn explIcItly 

allow a lIcensed home mspector to contractually lImIt the scope of ItS home mspectIOn See S C 

Code Ann § 40-59-500(4) Furthermore, as recoglllzed by the CIrcUIt Court, the Standards of 

PractIce recoglllzed by the South Carolma ReSIdentIal BUIlders ComrlllssIOn, see S C Code Ann 

§ 40-59-610, mdlcate the polIcy behmd the regulatIOn of reSIdentIal home mspectors IS to assure 

that there are ulllform standards applIcable to all mspectors and "to establIsh a ulllform guIde for 

performmg an mspectIOn of bUIldmgs and eqUIpment" Standards of PractIce for Resldentlal 

Home Inspector Those standards further provIde that "[t]he purpose of a reSIdentIal mspectIOn IS 

to dIsclose the general condItIOns of the bUIldmg, Improvements, mechamcal systems and 

applIances as they eXIst on the day of the mspectIOn "Id NeIther the Standards of Practlce, nor 

the statutes or regulatIOns govemmg the lIcensmg of a reSIdentIal home mspector preclude the 

mspector from lImltmg hIS lIabIlIty VIa contract See generally S C Code Ann §§ 40-59-500 to -

620, S C Code Ann Regs 106-1 to -15, Standards of PractIce for ReSIdentIal Home Inspector 

They do not reqUIre a reSIdentIal home mspector to carry msurance See generally S C Code 

Ann §§ 40-59-500 to -620, S C Code Ann Regs 106-1 to -15, Standards of PractIce for 

ReSIdentIal Home Inspector Thus, It IS apparent that the Real Estate InspectIOn Contract does 

not VIOlate South CarolIna publIc polIcy 
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In support of theIr contentIOn that the Real Estate InspectIOn Contract vIOlates South 

CarolIna publIc polIcy, the Gladdens agam relIed entIrely on authonty from outsIde of thIs 

]UnSdIctIOn See (Appellants' Fmal Br 11-17) As prevIOusly dIscussed, LUCIer, 841 A 2d 907, IS 

not applIcable to the case sub JUdICe See dIscussIOn supra p 18 The other extra-]UnSdIctIOnal 

cases WhICh the Gladdens CIte, Russell V Bray, 116 S W 3d 1 (Tenn App 2003), and Carey v 

Memtt, 148 S W 3d 912 (Tenn App 2004), are also mapposIte to the facts and CIrcumstances of 

thIS case FIrst and foremost, Tunkl v Regents of UmversIty of CalIfornIa, 383 P 2d 441 (Cal 

1963), whIch outlmes the factors relIed on by Tennessee courts, IS not the standard by whIch 

South Carolma courts evaluate exculpatory contracts Cf Pnde, 244 S C 615, 138 S E 2d 155 

Indeed, Tunk:l has never been CIted by a South Carolma court or by the Fourth CIrCUIt Court of 

Appeals Furthennore, unlIke South CarolIna, Tennessee does not specIfically allow a reSIdentIal 

home mspector to contractually lImIt the scope of a reSIdentIal home mspectIOn, but rather, 

reqUIres the home mspector to provIde JustIficatIOns for not mspectmg the Items delmeated m the 

statute Compare S C Code Ann § 40-59-500, WIth Tenn Code Ann § 62-6-302 

Correspondmgly, neIther Russell, 116 S W 3d 1 (Tenn App 2003), nor Carey, 148 S W 3d 912 

(Tenn App 2004), mdIcate the mspectIOns at Issue were lImIted m scope Furthennore, 

Tennessee's publIc polIcy WIth regards to home mspectIOn IS entIrely dIfferent than South 

CarolIna As both Russell and Carey noted, Tennessee law reqUIres that a reSIdentIal property 

dIsclosure statement m that state "contam a notIce to prospectIve purchasers and owners that 

[they] may WIsh to obtam professIOnal adVIce or mspectIOns of the property," Tenn Code 

Ann § 66 5-202(1), and contam a statement mdIcatmg "[t]hIS IS not a warranty, or a substItute 

for any professIOnal mspectIOns or warrantIes that the purchasers may WIsh to obtam" Tenn 

Code Ann § 66-5-210 South Carolma does not reqUIre that any SImIlar statement be mcluded m 
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a resIdentIal property condItlon dIsclosure statement See S C Code Ann § 27-50-40 

Accordmgly, the Tennessee Court of Appeals' decIsIOns m Russell and Carey are m no way 

mstructlve m thIS case 

In the case sub JUdIce no consIderatIOns of publIc polIcy are present WhICh would 

ovemde the fundamental nght of freedom of contract See Pnde, 244 SCat 619, 138 S E 2d at 

157 "A sound publIc polIcy reqUIres the enforcement of contracts delIberately made, whIch do 

not clearly contravene some posItlve law or rule of publIc morals Courts should not annul 

contracts on doubtful grounds of publIc polIcy In such matters It IS better that the legIslature 

should first speak" WIlson v BUIlders Transp, Inc, 330 S C 287, 297, 498 S E 2d 674, 679 

(Ct App 1998) (quotmg RIce v MultlmedIa, Inc, 318 S C 95, 100,456 S E 2d 381, 384 (1995)) 

(alteratIOn m ongmal) 

CONCLUSION 

Thus, for the foregomg reasons, Respondent Palmetto respectfully requests thIS Court 

affinn the decIsIOn of the CIrcUIt Court and find that the Real Estate InspectIOn Contract IS not 

unconscIOnable and does not VIOlate South CarolIna publIc polIcy 

[SIgnature Page to Follow] 
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ColumbIa, South Carolma 
August 16,2011 

By 

Respectfully submItted 

COLLINS & LACY, P C 

ATTORNEYS FOR RESPONDENT 

FINAL BRIEF OF RESPONDENT 
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