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ARGUMENT 

I The Issue of the trial court's applicatIOn of the meanmgful choice factors IS preserved 

for appellate review 

Respondent argues that the tnal court's applicatIOn of the meanmgful chOIce factors was not 

preserved for appellate reVIew (Respondent's Bnef, Argument SectIOn IA) It IS the general rule 

that an appellate court may not conSIder "an Issue" unless It was presented to and ruled upon by the 

tnal court WIlder Corp V WIlkIe, 330 S C 71,497 S E 2d 731 (1998) A rulmg by ImplicatIOn IS 

suffiCIent to preserve an Issue for appellate reVIew State V Oglesby, 384 S C 289, 681 S E 2d 620 

(Ct App 2009), GartSIde V GartSIde, 383 S C 35,677 S E 2d 621 Ct App 2009) The tnal 

court herem IdentIfied the meanmgful chOIce factors m ItS Order (R-5, 1 25 to R-6, 12), thereby 

exhibItmg ItS understandmg of the factors The court thereafter expressly conSIdered some of the 

factors m ItS analYSIS ofmeanmgful chOIce, but not all (R-6,1 3-15) Under these CIrcumstances 

there was an ImpliCIt rejectIOn of Appellants' argument that the factors favored Appellants and were 

suffiCIent to conclude that the lImIt of lIabIlIty prOVIsIOn was unconscIOnable Id Accordmg to 

GartSIde, the Issue was presented and ruled upon suffiCIently to have preserved the matter for 

appellate court reVIew 

II There IS eVidence m the record supportmg the Appellants' estimate of the damages they 

mcurred 

In footnote 4 of Respondent's bnef, It IS argued that there IS no eVIdence m the record to 
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support the Appellants' estImated damages of$25,000 from mold and HV AC repaIr and that there 

IS no eVIdence that wItness Eugene Haskms IS quahfied to perform estImates for repaIrS to property 

The Eugene Haskms deposItIOn exhIbIt no 1, desIgnated to be mcluded m the record on 

appeal, mcludes the followmg on p 1 of the exhIbIt 

"B S CIVIl Engmeenng 1984 
22 years as constructIOn manager 
Currently workmg as a semor project manager for a Chas Contractor" (R-281) 

The Haskms deposItIOn exhIbIt/estImate IdentIfies varIOUS damages totalmg well over 

$50,000 as stated m Appellants' Bnefm the "Statement of Facts" sectIOn, and more partIcularly m 

the sub-sectIOn headed "Facts SpecIfic to Respondent Home Inspector" (Appellants' Bnef, p 4) 

Respondent IS correct that the amended record on appeal does not break down the damages mto an 

amount assocIated only wIth mold and HV AC repaIr 

III The case IS about the general policy to be expressed by the decIsion herem of South 

Carolina law with respect to limit of liability prOVISIOns m home mspectlOn contracts 

ThIS IS an Issue of first ImpressIOn m South Carolma There IS nothmg to be gamed now by 

contmumg to parse the precedent CIted by the partIes m support of theIr respectIve pOSItIOns There 

IS suffiCIent precedent for eIther pOSItIOn dependmg on the pohcy the court deCIdes to adopt The 

governmg consIderatIOn m thIS case IS what pubhc pohcy course South Carohna courts wIll chart 

on the subject of the enforceablhty ofhmlt ofhablhty provlSlons m home mspectIOn contracts, when 

home mspectIOn IS a state regulated profeSSIOn 
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On the one hand IS the polIcy advocated by the Respondent home Inspector that partIes are 

free to contract as they choose and that there are no publIc polIcy consIderatIOns that would overnde 

the nght of freedom of contract 

On the other hand IS the polIcy advocated by the Appellants that the lImIt of lIabIlIty 

proVlSlon at Issue IS tantamount to an exculpatIOn clause that, If enforced, wIll allow a regulated, 

professIOnal servIce provIder to Immuruze hImselfhtself from hIshts own neglIgence to the prejUdICe 

of the home-buYIng publIc 

ConclusIOn 

The tnal court's summary Judgment order In favor of Respondent, grounded on the tnal 

court's conclusIOn that the lImIt of lIabIlIty provlSlon at Issue IS not unconscIOnable and does not 

VIOlate publIc polIcy and IS therefore enforceable, should be reversed and the case remanded to the 

tnal court 

July 5,2011 
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