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STATEMENT OF ISSUES ON APPEAL 


1. The trial court ruling that Respondents’ work was not involved in this suit is not 


contested on appeal.  


2. D.R. Horton knew or should have known that Respondents’ work was not at issue 


before D.R. Horton sued Respondents.  


3. The trial court correctly found that the “clear and unequivocal” standard applies. 


4. D.R. Horton improperly seeks indemnification for its sole negligence or the sole 


negligence of its other subcontractors.  


5. Respondents’ alleged subcontracts did not clearly and unequivocally impose a duty 


to defend D.R. Horton regardless of fault.  


6. The trial court correctly found that the Zitek Plaintiffs’ claims do not support D.R. 


Horton’s alleged entitlement to an immediate defense from Respondents.  


7. D.R. Horton failed to prove damages.   


8. The trial court properly granted summary judgment in favor of Respondents as to 


all of D.R. Horton’s causes of action.  


9. The trial court did not err in declining to sever defense and insurance provisions.  


10. The remaining orders on appeal do not impact the outcome of this appeal.  


11. The trial court did not rule inconsistently in granting Respondents’ motions for 


summary judgment after denying other subcontractors’ dispositive motions.  


12. Insurance issues are not properly before this Court.  
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ARGUMENT 


Respondents IBP Assets, LLC d/b/a Blue Ridge Building Products’ (hereinafter “Blue 


Ridge”) and Builder Services Group, Inc. f/k/a Masco Contractor Services Central Inc. f/k/a Gale 


Industries, Inc. d/b/a Gale Contractors Services (hereinafter “ Gale”) hereby submit this sur-reply 


brief pursuant to this Court’s Order filed July 8, 2025.  That Order, coupled with prior Orders filed 


August 23, 2024 and October 21, 2024, struck certain documents from the parties’ initial briefs 


and designations of matter for the record on appeal.  


For purposes of issue preservation only, Respondents would show that this Court lacks 


authority to restrain a respondent from arguing that a position taken by the appellant has been 


mooted by subsequent developments constituting law of the case, because this goes to the 


justiciability of the appeal.  Second, Respondents would show that this Court lacks authority to 


restrain a respondent from any reference to a separate proceeding in responding to an appellant’s 


argument, particularly when that proceeding was brought to the trial court’s attention prior to the 


ruling on appeal.  (See R. p. 1482, ll. 14-21.)   


Nevertheless, Appellant D.R. Horton, Inc. (hereinafter “DR Horton”) clarified the issue on 


appeal during the pendency of the motions.  In its Initial Revised Reply Brief to Respondent Gale, 


it was conceded that “[o]nly the attorney’s fees, expenses and costs incurred before [Zitek’s] 


stipulation are at issue.”  (Br. filed Nov. 4, 2024, p. 1.)  This representation was incorporated into 


DR Horton’s response to Blue Ridge.  (DRH Init. Rev. Reply Br. to IBP filed Nov. 4, 2024, p. 1, 


n.1.)  This stipulation may render the stricken materials peripheral to the disposition of this appeal.   


I. DR Horton cannot avoid the “clear and unequivocal” standard.  


This appeal involves DR Horton’s third-party claim against Respondents.  DR Horton 


seeks litigation costs it incurred in defending itself against the Zitek class claims in this action.  


Although DR Horton asserted several third-party claims against Respondents, the only cause of 
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action upon which this relief could be granted, and the only one that appears to be raised in DR 


Horton’s briefs, is the claim for contractual indemnity.  


The first issue DR Horton raised in this appeal is that the trial court erred in applying the 


“clear and unequivocal” standard.  DR Horton argued that there was “no need for the Court to 


decide whether the parties’ indemnity provision was ‘clear and unequivocal’ because there was no 


concurrent or sole negligence of indemnitee at issue when the Court issued its ruling.”  (DRH Final 


Br. filed July 2, 2024, p. 10.)  DR Horton contends that the “negligence rule” does not apply here 


because the plaintiff class stipulated that their claims did not include defects within Respondents’ 


scope of work.  (See R. p. 970, 1455, 1463.)  


The negligence rule prescribes that an indemnity clause purporting to relieve an indemnitee 


from the consequences of its own negligence must be construed strictly.  Concord and Cumberland 


Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 647, 819 S.E.2d 166, 


170-71 (Ct. App. 2018).  An indemnity provision will not be construed to indemnify the 


indemnitee against losses resulting from its own negligent acts unless such intention is expressed 


in clear and unequivocal terms.”  Id. at 651, 819 S.E.2d at 172.  The negligence rule applies when 


the indemnitee seeks indemnification for its own concurrent negligence.  Id. at 650, 819 S.E.2d at 


172; see 57A Am. Jur. 2d Negligence § 497 (May 2024 Update) (defining “concurrent negligence” 


as a single injury caused by the negligence of two or more defendants).   


Here, DR Horton is not seeking indemnification for damages for which it became liable 


due to Respondent’s negligent work.  This is so for two reasons.  First, DR Horton pointed out that 


the plaintiff’s claims against it were not tried until after the trial court granted Respondent’s motion 


for summary judgment.  Second, DR Horton contends that the trial court order exonerated both 


Respondents and DR Horton of negligence as pertaining to Respondent’s scopes of work.  DR 
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Horton takes the position that “[a]fter [Zitek’s] Stipulation in this case, there was no concurrent or 


sole negligence by the indemnitee concerning the Respondents’ work.”  (DRH Final Br. filed July 


2, 2024, p. 11.)  In so doing, DR Horton impliedly admits there was also no negligence on the part 


of Respondents.  Nevertheless, DR Horton demands that Respondents fund its defense.  


This is precisely the type of indemnity claim state law prohibits.  Hold harmless clauses 


purporting to indemnify the promisee against liability for damages arising out of injuries or 


damages caused by or resulting from the sole negligence of the promisee or its independent 


contractors are against public policy and are unenforceable.  S.C. Code Ann. § 32-2-10.  DR 


Horton cannot connect the losses for which it seeks indemnification to Respondents because it is 


uncontested that the Zitek class plaintiffs did not pursue losses arising out of, resulting from, or 


related in any way to Respondents’ work on this project.  (R. p. 45-46, R. p. 74.)  DR Horton’s 


claim violates the statute because its indemnity claim could only arise from the sole negligence of 


itself or its other subcontractors.  See D.R. Horton, Inc. v. Builders FirstSource-SE Grp., LLC, 422 


S.C. 144, 152, 810 S.E.2d 41, 45 (Ct. App. 2018). 


Even were that not so, the negligence rule applies.  What DR Horton seeks here are defense 


costs incurred prior to the trial court determination that Respondents were not negligent.  DR 


Horton claims that Blue Ridge’s purported duty to defend is premised upon allegations.  (R. p. 


1464., R. p. 1478.)  Thus, based on DR Horton’s own reasoning, the question of negligence must 


be assessed based upon the pleadings.  


As discussed in Blue Ridge’s initial brief, Plaintiff did not sue Blue Ridge in this action. 


Plaintiff did not sue Gale in this action either.  See Brown v. Evatt, 322 S.C. 189, 194, 470 S.E.2d 


848, 850-51 (1996) (holding that service of a summons conveys personal jurisdiction over a 


defendant); Louden v. Moragne, 327 S.C. 465, 468, 486 S.E.2d 525, 526 (Ct. App. 1997) (holding 
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that a suit is commenced by the filing and service of a summons and complaint).  The Complaint 


in this action named “John Doe” defendants.  (R. p. 93.)  However, those claims were dropped 


when the class was certified on January 27, 2021.  (R. pp. 3, n.4; 182, n.3; 1321, lines 18-25.)  


Respondents were not brought into this suit until after March 11, 2021, when DR Horton filed its 


third-party claims.  (See R. p. 279-280.)  Nothing in the record shows that Respondents were on 


notice of the Zitek claim prior to that time.  


Thus, the only allegations for which DR Horton seeks indemnification from Respondents 


are the ones leveled against DR Horton by the Zitek class plaintiffs.  The Complaint alleges DR 


Horton was negligent in the construction of the residences at issue.  (R. pp. 103-04.)  No such 


allegations exist against Respondents because the Zitek class never asserted direct claims against 


Respondents, and by the time Respondents were brought into the case, the Plaintiffs had withdrawn 


their “John Doe” claims.  Based upon the allegations in the pleadings, DR Horton improperly seeks 


indemnity for its own sole negligence.  


DR Horton nevertheless argues that this Court should infer from the pleading against DR 


Horton that Respondents were negligent.  At best, this is an argument for alleged concurrent 


negligence.  See Concord and Cumberland, 424 S.C. at 649, 819 S.E.2d at 172 (holding that the 


negligence rule applies any time the indemnitee is seeking indemnification for its own negligence, 


whether sole or concurrent); Retreat at Charleston Nat’l Country Club Home Owners Ass’n, Inc. 


v. Winston Carlyle Charleston Nat’l, LLC, 445 S.C. 566, 590, 915 S.E.2d 736, 749 (Ct. App. 2025) 


(holding that a general contractor’s cross-claims and third-party claims against its subcontractors 


in a construction defect suit sought contractual indemnity for its own negligence).   


D.R. Horton grounded its claims against Respondents upon contingent liability.  (R. p. 281, 


¶ 87 (“If subcontractors’ work was defective, subcontractors breached their contractual and 
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common law duties . . . .”); p. 283, ¶ 101 (alleging that “if, in fact, Plaintiff . . . is correct regarding 


the allegations of the Complaint, that the defects, if any, are the result of the . . . negligence . . . of 


Subcontractors . . . .”).  Indeed, contingent liability is a prerequisite for bringing a third-party claim.  


Smith v. Tiffany, 419 S.C. 548, 560, 799 S.E.2d 479, 486 (2017) (holding that Rule 14, SCRCP, 


only allows impleader of a non-party “if there is a basis to assert he is liable to the named 


defendant(s) for all or part of the plaintiff’s claim.”).  Absent an allegation that DR Horton was 


negligent, DR Horton’s third-party claims against Respondents were baseless.  


No matter how DR Horton’s indemnity claim against Respondents is viewed, it is a claim 


for DR Horton’s sole or concurrent negligence.  Therefore, strict construction should be applied.  


II. The subcontract documents DR Horton produced do not clearly and unequivocally 
impose a duty to defend regardless of fault.  


DR Horton next asserts that the trial court erred in its application of the negligence rule.  


According to DR Horton, the trial court erred in finding that Respondents’ s subcontracts did not 


clearly and unequivocally impose a duty to defend.   


The negligence rule imposes a heightened standard of strict construction when an 


indemnitee seeks indemnity for its own negligence.  Concord and Cumberland, 424 S.C. at 648-


49, 819 S.E.2d at 171-72.  A “contract of indemnity will not be construed to indemnify the 


indemnitee against losses resulting from its own negligent acts unless such intention is express in 


clear and unequivocal terms.”  Id. at 651, 819 S.E.2d at 172.  To comply with this standard, the 


indemnity agreement must clearly and unequivocally disclose an intention to indemnify for the 


consequences arising from the indemnitee’s own negligence.  Id. at 657, 819 S.E.2d at 176.  Any 


ambiguity masking that intent from the indemnitor precludes the indemnity agreement from 


meeting the clear and unequivocal standard.  Id. at 658 n.6, 819 S.E.2d 176 n.6.   
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The negligence rule is grounded in public policy.  Concord and Cumberland, 424 S.C. at 


649, 819 S.E.2d at 171.  The rule “serves to deter negligent conduct in the future.”  Id.  Courts 


have declined to apply it when the rule would have no deterrent value.  Id.  


DR Horton’s indemnity claim falls squarely within the public policy basis for the 


negligence rule.  It has long been the law in South Carolina that general contractors are responsible 


for the work they contract to perform.  Kennedy v. Columbia Lumber and Mfg. Co., Inc., 299 S.C. 


335, 344, 384 S.E.2d 730, 736 (1989) (“We have made it clear that it would be intolerable to allow 


builders to place defective and inferior construction into the stream of commerce.”).  DR Horton 


is, of course, aware of this law.  See, e.g., Smith v. D.R. Horton, Inc., 417 S.C. 42, 50, 790 S.E.2d 


1, 4 (2016) (citing Kennedy).  DR Horton repeatedly cited Kennedy as a basis for its claims against 


its subcontractors in this case.  (R. pp. 465, 849, 929-31, 1007.)  


Nevertheless, DR Horton represented to this Court that it “does not build homes.”  (DRH 


Init. Reply Br. to Gale filed Nov. 4, 2024, p. 4.)  Its “business model” is to “rel[y] entirely on 


subcontractors for construction.”  (Id.)  Therefore, DR Horton allegedly requires every contractor 


and subcontractor it hires to execute a contract containing provisions seeking to exonerate DR 


Horton from liability.  (DRH Final Br. filed July 2, 2024, p. 13.)   


In this case, DR Horton seeks only defense costs it incurred prior to the granting of 


Respondents’ motions for summary judgment.  Per DR Horton, Respondents clearly and 


unequivocally intended to defend DR Horton throughout the course of a class action involving 


over 200 properties from the moment DR Horton was served with the Complaint, even though the 


class plaintiffs never sued Respondents and DR Horton  never established that Respondents’ work 


was involved.  The contract documents in the record do not support the imposition of such a duty 


upon Respondents.  
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DR Horton’s claim for an independent duty to defend against Gale fails because DR Horton 


never produced a signed contract containing such a provision.  (R. p. 47.)  DR Horton has yet to 


produce an independent subcontract agreement with Gale for this project. 


DR Horton’s reliance upon the Addendum Contracts it produced is misplaced.  DR Horton 


cannot produce the standard agreement the Addendum Contracts refer back to.  But even if the 


Addendum Contracts DR Horton produced evidence the existence of a lost contract, DR Horton’s 


argument still fails because, by their terms, the Addenda modify the standard agreement.  (R. pp. 


748, 755, 761.)  The Addenda expressly limit Gale’s duty to indemnify and defend (such as they 


may exist) to loss caused by Gale’s negligence.  (Id.)  The Addenda expressly provide that Gale 


“shall then have the duty to reimburse Builder only for the proportion of Builder's defense expenses 


that are attributable to Loss caused by Contractor.”  (Id.)  This is fatal to DR Horton’s position 


because the trial court found Gale was not negligent.  (R. pp. 36, 45-46.)  


The indemnity agreement upon which the trial court granted Blue Ridge’s motion for 


summary judgment contains nothing to support the imposition of an up-front, independent duty to 


defend upon Blue Ridge.  In fact, the language of that agreement is also fatal to DR Horton’s 


position.  About three-quarters of the way through the paragraph, it states:  “Nothing herein shall 


require indemnity for losses caused solely by fault or negligence of the indemnitee.”  (R. p. 74.)  


DR Horton is simply incorrect when it contends that its claims for indemnity against 


Respondents are not contingent upon a finding of negligence on Respondents’ part.   The Addenda 


in Gale’s contract documents limit indemnification to loss caused by Gale’s negligence.  (R. pp. 


748, 755, 761.)  Similarly, Blue Ridge’s indemnity agreement expressly excludes losses caused 


solely by the fault or negligence of DR Horton.  (R. pp. 50, 74.)  Thus, a finding of fault or 


negligence on the part of Respondents is made an express precondition for any duty under the 
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indemnity agreement.  DR Horton does not dispute the trial court’s finding that it did not sustain 


losses arising out of, resulting from, or related in any way to Respondents’ work on this project.  


(R. p. 36, 45-46, 50, 74.)  Because DR Horton was never able to establish Respondents’ fault or 


negligence, its claim under the indemnity agreement is meritless.  


If the subcontract clearly and unequivocally required a defense regardless of ultimate fault, 


one would think DR Horton would have pled it.  Yet DR Horton’s crossclaims pled only contingent 


liability.  (R. pp. 282-284.)  


DR Horton also cited an indemnity provision in another subcontract that was inadvertently 


attached to one of Blue Ridge’s motions that was subsequently withdrawn.  (See R. p. 443; R. p. 


1427, lines 19-21.)  This provision purports to impose a separate duty to defend.  


This argument is not preserved for appeal because it was not raised to and ruled upon by 


the trial court.  Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998).  Nothing in 


the record indicates that DR Horton argued to the trial court that Blue Ridge’s motion for summary 


judgment was based on the wrong subcontract.  


To the extent this Court may find the other indemnity agreement applicable, Blue Ridge 


submits that it is illegal and unenforceable to the extent it seeks to impose an immediate duty to 


defend.  In the first place, the defense provision is self-contradictory in that it contains a carve-out 


for “liability for damages arising out of . . . property damage . . . proximately caused by or resulting 


from the sole negligence . . . of indemnitee.”  (R. p. 443, ¶ 10.1, last sentence.)  Proximate causation 


cannot be established until the underlying claim is adjudicated.  This is inconsistent with the 


language calling for a standalone, immediate duty to defend.  Therefore, it fails the “clear and 


unequivocal” test.  See Retreat at Charleston, 445 S.C. at 591-92, 915 S.E.2d at 749-50.  
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III. DR Horton’s position violates Section 32-2-10.  


For similar reasons, DR Horton’s defense provisions cannot stand in the face of South 


Carolina’s anti-indemnity statute.  Section 32-2-10 provides that any construction-related promise 


or agreement that purports to indemnify the promisee against liability for damages arising out of 


property damage proximately caused by or resulting from the sole negligence of the indemnitee or 


its subcontractors is unenforceable.  D.R. Horton, 422 S.C. at 152, 810 S.E.2d at 45.  


The statutory language prohibits imposition of an up-front, immediate defense.  It applies 


because the Zitek class plaintiffs filed suit asserting liability for damages against DR Horton 


arising out of construction-related property damage.  (R. pp. 103-06.)   


Under South Carolina’s indemnity law, defense costs are part of the damages in an 


indemnity claim.  Litigation costs incurred in defending the third-party claim may be awarded as 


damages even in the absence of a contract under the principle of equitable indemnity.  Addy v. 


Bolton, 257, S.C. 28, 33, 183 S.E.2d 708, 709 (1971); McCoy v. Greenwave Enters., Inc., 408 S.C. 


355, 359–60, 759 S.E.2d 136, 138 (2014).  Thus, DR Horton is demanding that Respondents 


indemnify it against liability for damages.  


Moreover, the statute is captioned “Hold harmless clauses in certain construction 


contracts.”  S.C. Code § 32-2-10.  “Hold harmless” is a broad term that means “to fully compensate 


the indemnitee for all loss or expense.”  C.J.S. Indemnity § 23 (May 2025 Update).  The title or 


heading of a statute can be used to clarify ambiguity or doubt in a statute provided the interpretation 


does not undo or limit the plain meaning of the text.  Perry v. Bullock, 409 S.C. 137, 142, 761 


S.E.2d 251, 254 (2014).  Here, it is DR Horton who seeks to impose an ambiguity or limit the plain 


meaning of the text.   
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The statute applies to hold harmless agreements, which encompasses both indemnity for 


damages and indemnity for defense costs awarded as damages.  Therefore, section 32-2-10 applies 


to defense costs as a component of indemnity.  


Section 32-2-10 bars indemnification for injuries or damage proximately caused by the sole 


negligence of the indemnitee or its subcontractors.  Here, it is undisputed that the Zitek class claims 


were not proximately caused by the negligence of Respondents.  (R. p. 50, 74.)  Because the Zitek 


class claims were only asserted against DR Horton, the loss for which DR Horton seeks 


indemnification could only result from its sole negligence or the negligence of its other 


subcontractors.  DR Horton’s contractual indemnity claim against Respondents in this case is 


unenforceable.  D.R. Horton, 422 S.C. at 152, 810 S.E.2d at 45-46. 


IV. The fact that the trial court denied motions for summary judgment filed by other 
third-party defendant subcontractors does not demonstrate error in the granting of 
Blue Ridge’s motion.  


For the first time in its reply briefs, DR Horton attempted to develop an argument that the 


trial court ruled inconsistently because Respondents’ dispositive motions were granted while 


similar motions of others were denied.  (R. p. 72, ¶ 4).)  This argument is not properly before this 


Court.  


First, it was not raised to the trial court in opposition to Respondents’ motions.  DR 


Horton’s argument appears to be that after the trial court issued its Form 4 Orders granting 


Respondents’ motions, but before the formal orders were filed and DR Horton’s motion for 


reconsideration was denied, several other third-party defendant subcontractors cited the ruling as 


to Blue Ridge in support of their motions.  (R. pp. 1879-81; 1872-75; 1866-68; 1887; 1892, 1896.)  


The effect of the trial court ruling as to Respondents might be relevant in an appeal from the rulings 


on the other subcontractors’ motions.  However, those motions are not the subject of this appeal.  
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DR Horton has not identified anywhere in the record in which its “inconsistent rulings” 


concern was raised to the trial court as a ground for opposing Respondents’ motions for summary 


judgment.  DR Horton’s motion for reconsideration did not raise it as an issue.  (R. pp. 972-1011.)  


Therefore, it is not preserved for appeal.  Wilder Corp. v. Wilke, 330 S.C. at 76, 497 S.E.2d at 733.   


Additionally, DR Horton’s Statement of Issues on Appeal does not identify inconsistent 


rulings by the trial court as an issue on appeal.  It is clear that this argument should not be 


considered in this appeal.  Rule 208(b)(1)(B), SCACR. 


In any event, DR Horton’s “inconsistent rulings” argument fails on the merits.  It is 


hornbook law that a denial of summary judgment does not establish anything.  Ballenger v. Bowen, 


313 S.C. 476, 477, 443 S.E.2d 379, 379 (1994).  Arguments and rulings denying dispositive 


motions do not qualify as adjudicative facts.  See Rule 201(a), SCRE.  


Furthermore, the record does not support a finding that the trial court ruled inconsistently.  


The trial court denied all the other subcontractor motions based on a finding that questions of fact 


existed that prevented a summary disposition.  See Rule 56(c), SCRCP.  (R. pp. 20, 39, 63, 1782.)  


In contrast, Respondents’ motions were granted upon findings that no genuine issue of material 


fact existed.  (R. p. 33 (finding “no evidence” to support DR Horton’s position); p. 36 (finding that 


“no genuine issue of material fact exists”).  The rulings on the other motions are distinguishable 


because they turned on factual issues (not a legal issue, as DR Horton contends).  


The trial court’s rulings are adequately supported by the record in this appeal.  A review of 


the record reveals the following:  


Two subcontractor motions were filed in August of 2022.  (R. pp. 368-76.)  In denying 


those motions, the trial court explained:  


All of the Third Party Defendants make essentially the same argument.  They argue 
that the Defendant’s claims are merely disguised claims for indemnification. The 
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Defendant argues that its claims are distinguishable from the cases cited by the 
Third Party Defendants in their memoranda. The Court must view the evidence in 
a light most favorable to the non-moving party.  Like the motion to sever above, 
this is a close question. After review of the applicable law and the materials 
presented, I find that there are genuine issues of material fact in the claims between 
the Defendant and Third Party Defendants. 


(R. p. 20.)  


Defendant DR Horton argued that its claims are factually distinguishable from the cases 


the subcontractors cited.  DR Horton’s memorandum in opposition to the subcontractor motions 


contends that, in addition to its contractual indemnity claims, DR Horton had asserted claims for 


negligence, breach of warranties, and breach of contract that were “independently viable.”  (R. p. 


463.)  DR Horton argued that its equitable indemnity claims “do not evaporate simply because 


DRH was not the first to discover the Third-Party Defendants’ failures.”  (Id.)  DR Horton further 


argued that “if the general contractor alleges and proves damages that do arise separately from 


having to defend itself in the purchasers’ lawsuit, the general contractor’s claims for breach of 


warranty and negligence are independent.”  (Id.)  DR Horton claimed separate damages, 


contending that “in addition to the damages DRH is incurring related to defending this lawsuit, 


DRH seeks to recover for extra workload, repairs or repair costs of the defective work, costs of 


investigation, and damage and harm to reputation.”  (R. p. 465.)  Based upon these arguments, DR 


Horton asserted that this case was factually distinguishable from the authorities the subcontractors 


cited.  (R. p. 466.)  See BEI-Beach, LLC v. Christman, 440 S.C. 98, 107, 889 S.E.2d 601, 605 (Ct. 


App. 2023) (holding that a general contractor failed to prove independent damages to avoid a 


defense that negligence, breach of contract, and breach of warranty claims were merely disguised 


indemnity claims).  DR Horton also argued that summary disposition was premature because 


discovery was not yet complete at that time.  (R. pp. 466-67.)  See Metaldyne Powertrain 


Components, Inc. v. Sansera Eng’g Ltd., No. 2:21-cv-3588-BHH, 2025 WL 1147749 at *5-*6 







Page 13 of 18 
 


(D.S.C. Mar. 25, 2025) (reaching the same conclusion as the BEI-Beach court, but only after the 


close of discovery).  


The trial court’s finding as to Blue Ridge stands in stark contrast.  In granting Blue Ridge’s 


motion for summary judgment, the trial court found that, “after considering the evidence in a light 


most favorable to Defendant DR Horton, [] there is no evidence to support the negligence, express 


warranty and implied warranty causes of action.”  (R. p. 33.)  Similarly, the trial court found that 


the plaintiff’s class claims do not implicate Gale’s work.  (R. pp. 36, 45-46.)_ These findings were 


not appealed and have therefore become law of the case.  See Judy v. Martin, 381 S.C. 455, 458-


59, 674 S.E.2d 151, 153 (Ct. App. 2009) (holding that unappealed rulings become law of the case); 


Johnson v. Bd. of Comm’rs of Police Ins. & Annuity Fund of State, 221 S.C. 23, 32, 68 S.E.2d 


629, 633 (1952) (holding that a judgment from which no appeal was taken “is binding on all parties 


before the Court, constitutes the law of the case, and, when questioned, is res judicata”)..   


In its formal order, the trial court found that the Zitek class were “not pursuing a claim for 


work within the scope Blue Ridge performed.”  (R. p. 74.)  The trial court further found that 


“Horton has produced no evidence of negligence, breach of contract or warranty for which Horton 


has sustained independent damages for which it is entitled to recovery.”  (R. p. 77.)  This Court 


reached the same result in BEI-Beach, 440 S.C. at 107, 889 S.E.2d at 605.  


This conclusively demonstrates that the trial court did not rule inconsistently.  As to other 


third-party defendants, the trial court found questions of fact as to whether the evidence supported 


DR Horton’s claims of independent negligence, breach of contract, and breach of warranty.  But 


as to Respondents, no such evidence was found.  By the time Respondents’ motions for summary 


judgment were heard, discovery had closed.  (R. p. 1474.)  
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The viability of DR Horton’s alleged independent claims—those outside the scope of its 


indemnity claims—are not before this Court in this appeal.  The point is that the record does not 


support a finding that the trial court ruled inconsistently because DR Horton raised factual issues 


in opposing the subcontractor motions that precluded the granting of summary judgment to other 


subcontractors but not as to Respondents.  


The trial court next found that “in the absence of any such evidence on the part of [Blue 


Ridge], DR Horton’s claims collapse into indemnity.”  (R. p. 33.)  In other words, without any 


evidence to support DR Horton’s independent third-party claims, DR Horton was left with a bare 


indemnity claim against Blue Ridge.  This ruling was correct under BEI-Beach.  


It follows that Blue Ridge’s motion for summary judgment happened to be the first 


subcontractor motion upon which the trial court reached the legal issue as to the enforceability of 


DR Horton’s indemnity agreements.  When it reached this legal issue, the court consistently ruled 


that DR Horton’s indemnity agreements were unenforceable because they failed to meet the “clear 


and unequivocal” standard articulated in Concord and Cumberland.  (R. pp. 33, 36, 49, 76.)   


The disposition of the subsequent third-party subcontractor motions follows the above 


pattern.  The record reflects that these motions were denied due to the existence of genuine issues 


of material fact.  (R. p. 39, 63, 1782.)  DR Horton opposed those motions on the same grounds as 


those that preceded Respondents’ motions: allegations of independently viable claims and 


damages.  (R. pp. 847-51, 1901-05.)      


The record does not substantiate DR Horton’s argument that the trial court ruled 


inconsistently.  Upon inspection, the record shows that the trial court had good reasons for ruling 


the way it did.  At a minimum, DR Horton cannot demonstrate reversible error on this basis.  
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V. Insurance issues are not properly before this Court.  


DR Horton raised duties to defend and provide insurance in its Statement of Issues on 


Appeal.  DR Horton also made numerous arguments and comments in briefs and motions regarding 


the availability of insurance, Respondents’ alleged duty to obtain insurance, the role of 


Respondents’ insurance carrier with regard to this appeal, and the disposition of DR Horton’s claim 


for coverage as an “additional insured.”  None of these issues are appropriate for consideration in 


this appeal.  


The trial court made the following finding in granting Blue Ridge’s motion for summary 


judgment:  


Whether Blue Ridge procured insurance as may have been required under the 
Subcontract was not pled in the Third-Party Complaint and is therefore not before 
this Court. 


(R. pp. 77-78.)  This finding was not challenged in DR Horton’s motion for reconsideration.  (990-


1011.)  Nothing has been submitted to oppose this finding in this appeal.   


The trial court could not grant relief that was not requested in the pleadings.  61B Am. Jur. 


2d Pleading § 814 (May 2024 Update) (a trial court lacks jurisdiction to enter any judgment on an 


issue not raised by the pleadings); Wachovia Mortg. Corp. v. Posti, 166 So. 3d 944, 945-46 (Fla. 


Dist. Ct. App. 2015) (relief granted that was not requested in appropriate pleadings violates due 


process); Northway v. Allen, 291 Ga. 227, 229, 728 S.E.2d 624, 626 (2012) (“If material 


allegations are missing from a pleading, then the pleading fails.”).   


A review of DR Horton’s Third-Party Compliant substantiates the trial court’s position and 


further reveals that DR Horton did not plead entitlement to an immediate, up-front defense 


regardless of the subcontractor’s fault.  (R. p. 278-89.)  This undermines the only relief DR Horton 


seeks in this appeal.  At any rate, DR Horton’s arguments and comments relating to insurance 


issues are not properly before this Court and should be disregarded.  
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VI. The trial court properly granted summary judgment as to all causes of action.  


As noted above, it appears that DR Horton has limited the scope of this appeal to its claim 


for defense costs incurred prior to the Zitek class Stipulation.  The following is submitted in the 


alternative that Respondents are mistaken in this understanding.  


The trial court found that without the assertion of any Zitek class claim against DR Horton 


involving Respondents’ scope of work, DR Horton’s third-party claims for breach of contract, 


breach of warranty, and negligence fail.  (R. pp. 45-46, 77.)  Even granting the viability of DR 


Horton’s independent claims (which Respondents do not admit), proximately-caused damages 


could not be proven for “extra workload, repairs or repair costs of the defective work, costs of 


investigation, and damage and harm to reputation” given that the Zitek class did not pursue claims 


involving Respondents’ work.  (See R. pp. 850-51, 1008.)  The trial court’s finding was correct.  


DR Horton has no claim for equitable indemnity.  To recover under an equitable indemnity 


theory, DR must prove three elements:  (1) Respondents were at fault in causing the Zitek 


plaintiffs’ claimed injury or damage; (2) DR Horton was not at fault for those damages; and (3) 


DR Horton incurred expenses that were necessary to protect its interest in defending against the 


Zitek plaintiffs’ claim.  Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Clear View Const., 


LLC, 413 S.C. 615, 622, 776 S.E.2d 426, 430 (Ct. App. 2015).  DR Horton’s equitable indemnity 


claim fails because it cannot prove the first element.  Respondents were not at fault for causing 


any of the damage upon which the Zitek class claim was based.  (R. pp.  45-46, 77.)   


VII. DR Horton failed to prove damages.  


DR Horton’s mischaracterization that, merely because Respondents did not defend, DR 


Horton was forced to shoulder the defense burden alone, lacks evidentiary support.  (R. pp. 49-50, 


74-75.)  DR Horton never produced evidence of damages during discovery, and by the time 


Respondents’ motions for summary judgment were heard, discovery had closed.  (R. p. 1474.) 
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DR Horton insisted on presenting evidence in this appeal that other third-party 


subcontractors’ motions for summary judgment were denied.  DR Horton further invoked 


insurance law against Respondents to support its contention that they owe a separate and distinct 


duty to defend.  (DRH Final Br. filed July 2, 2024, pp. 18-19 (citing Sloan Constr. Co. v. Cent. 


Nat’l Ins. of Omaha, 269 S.C. 183, 236 S.E.2d 818 (1977)).  But Sloan is a double-edged sword.  


That court also held that if an insured was fully defended, it has no claim for damages against an 


insurer that refused to defend.  269 S.C. at 188-89, 236 S.E.2d at 820-21.  Having prevailed in its 


quest for a defense from other subcontractors, DR Horton is in no position to ask this Court to 


speculate that it incurred damages due to the Respondents’ refusal to defend it. 


VIII. The trial court did not err in declining to sever the defense and insurance provisions.  


Assuming that the relief DR Horton seeks in this appeal is limited to defense costs prior to 


the Zitek Stipulation, the severance issue is moot.  The only provision at issue is the defense clause 


in the indemnity agreement in Respondents’ purported subcontracts and/or addendum contracts.  


If that provision is stricken, then DR Horton is not entitled to any relief and it is immaterial whether 


the remaining provisions in the subcontract remain.  


CONCLUSION 


The trial court ruling that the Zitek Plaintiffs’ claims did not arise out of, result from, or 


relate to Respondents’ work is not contested in this appeal.  The purported indemnity agreements 


in Blue Ridge’s subcontract and Gale’s purported addendum contracts do not clearly and 


unequivocally require Respondents to defend DR Horton against claims that do not arise from, 


result from, or relate to Respondents’ work.  If they did, the indemnity agreements violate South 


Carolina’s anti-indemnity statute by potentially requiring Respondents to indemnify DR Horton 


for the negligence of DR Horton or its other subcontractors.   
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South Carolina law does not allow indemnification against the sole negligence of the 


indemnitee or other subcontractors.  Amounts expended in defending claims arising from the 


indemnitor’s negligence can only be ascertained after liability is established.  The Zitek class 


plaintiffs alleged that DR Horton’s negligence was responsible for all of their damages and 


Respondents were found not negligent.  Therefore, Respondents do not owe a duty to defend DR 


Horton in this case.  The trial court rulings in favor of Respondents should be affirmed.  
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