STATE OF SOUTH CAROLINA ) .- COURT OF COMMON PLEAS
‘BEAUFORT COUNTY ) CASE NO. 10-CP-07-2927
' )

HSBC BANK, NA, AS Trustee ) .
For MLCC 2007-2 : ) :
Plaintiff, )~ ANSWER OF DEFENDANTS

) S. RUSSELL FIELDEN
VS. ) AND DEBORAH FIELDEN

) AS TO PLAINTIFF’S

COMPLAINT

S.RUSSELL F IELDEN, DEBORAH M.
FIELDEN AND COASTALSTATES BANK)
Defendants. ' )

. )
COASTAL STATES BANK, ‘ )
Cross-Plaintiff )
Vs. ’ )
S. RUSSELL FIELDEN and DEBORAH )
FIELDEN, ' ' )
Cross-Defendants.

Comes now the Defendants, S. Russel] Fielden and Deborah M. Fielden, thfough their
undersigned attorney, to answer the Complaint against him in this case.

Every paragraph not specifically admitted to is denied.

L ANSWERS TO THE ALLEGATI(_)N S OF THE COMPLAINT

1. Defendants admit §1 of Complaint. .
. 2. Defendants are without information and belief to admit or deny §2 of Complaint.
3. Defendants are without information and belief to admit §3 of Complaint and

4. Defendants are without information or belief to admit or deny the §4 of

4

Defendants admit §5 of Complaint. .

6. §6of Complaint is irrelevant to this action and regardless, Defendants need not
respond to them. . :

7. Defendants admit §7 of Complaint. However, Defendants deny that the signature
of this note shows that this Plaintiff is entitled to payment from Defendant -

8. Defendants admit §8 of Complaint. However, Defendants'deny that the mortgage
‘shows that Plaintiff js entitled to payment from Defendant. '

9. Defendant admit §9 of Complaint. " '

10. Defendant denjes §10 of Complaint and demands strict proof thereof, :

11. Defendant is-‘without information and belief to admit or deny §11 of Complaint

_ and therefore, denies same, and demands strict proof thereof.




12. Defendant denies §12 of Complaint and demands strict proof thereof. Plaintiff
must show that they are the real party in interest and able to foreclose on this
mortgage and note prior to dealing with any issues of default. _

* 13. Defendant admits §13 of Complaint that they are seeking a deficiency judgment.
Defendant denies that they are entitled to a deficiency judgment or any judgment .
period. _

'14. Defendant admits §14 of Complaint to the extent that Plaintiff has hired coungel.
Defendant denies the remainder of §14. » _ \

15. Defendant is'without information or belief to admit or deny §15 of Complaint
And therefore denies same, and demands strict proof thereof. ,

16. Defendant admits §16 to the extent that this is the reason that Plaintiff is filing
this suit. Defendant denies that Plaintiff is entitled to the relief that is being

. requested.

17. Defendant admits §17 to the extent that Coastal States Bank may or may not have

an interest in the Defendant’s property. A '

FOR A FIRST AFFIRMATIVE DEFENSE
[lack of standing, real party in interest]

18. Defencianjcs repeat and re-allege all paragraphs' of §1‘—.17 of Answer as if fully' set i
forth verbatim herein. |

19. Plaintiff, failed to record an assignment to itself priér to ﬁliﬁg (or serving) the
Complaint in this case. Therefore, Plaintiff, admits that paragraph 3 of its
Complaint is a misrepresentation in that it was not in possession of an assignment
atAthe time it filed the Complaint and therefpre, had no owﬁership of eith'e;r the
Note'or the Mortgage when it filed the Complaint. Therefore, the Plaintiff lacks
standing to proceed with this action as they are not the holder in due course of the
note ahd> the mortgage.

FOR A SECOND AFFIRMATIVE DEFENSE
. ~ [Setoff] :

20. Defendants F ield_en repeat and re-allege all paragraphs of §1-19 of Answer as if fully

set forth verbatim herein



21. Defendants Fielden assert that Plaintiff is a securitized mortgage loan trust, and that
in connection with the formation thereof and purs'uant to applieable rules and regulations
of the Securities and Exchange Commission, one or more insurances was/Were_ placed on
the loan the subject hereof in connection therewith. Such insurances, and other credit
enhancements available to the secun'tiéed rnortgage loan trust, provide benefits on default -
by the borrower with no recourse or subrogatlon agalnst the borrower. To the extent that -
any beneﬁts were paid on default as a result of avatlable credrt enhancements or other
insurances, these answerrng Defendants are entitled to a setoff as to any amounts claimed
due by Plaintiff herein. |

- FOR A THIRD AFFIRMATIVE DEFENSE- MORTGAGE NOT A VALID PART .
OF SECURITIZED MORTGAGE TRUST -

22. Defendants Fielden repeat and re-allege all paragraphs of §1-21 of Ansvt{er as if
fully set forth verbatim herein.

23. Defendants Fielden assert that their Mortgage is not a ‘valid part of the
securitized mortgage trust that is the Plaintiff in'this case Upon information and
behef the Pooling and Serv1cmg Agreement of the securitized rnortgage trust

' that is the Plaintiff of this action requlres that the any Mortgage be placed mto
the Trust wrthm 90 days of signing of the Mortgage The securlttzed mortgage
trust, upon 1nformatron and belief, commenced in 2007. This mortgage was not
assigned to the -Plamt1ff nntll 2010 after this action had commenced. Upon
infonnation and belief, the Defendant’s Mortgage Is not validly owned by
Plaintiff, accordmg to its own rules, and therefore lacks the standing to sue and

the ownership necessary of the Note and Mortgage to foreclose.



.24. FOR A FOURTH AFFIRMATIVE DEFENSE- INVALID ASSIGNMENT
OF NOTE | |

25. §1 24 of this Answer are repeated here as if re-typed verbatim here |

26. The Assrgnment of Mortgage bemg used to clarm standing to sue in this case
was signed by Tracy Johnson, purporting to act on behalf of MERS, (Mortgage
Electronic Registration System) who is the assignee on the MORTGAGE ONLY
for the original cretiitor, Coastal States Ba_nk. However, the assignment of
MERS alleges to aesign the Note as well. MERS is never mentioned on the
promissory note that Defendants Fielden signed to Plaintiff. Thrs makes the
-assignment a nullity.

27. The defective | assignment of Note causes the Plamtlff to lack standlng as they
must be the holder of the Note and Mortgage to file this action, Therefore, this
action should be dismissed on this account.

EQUITABLE COUNTERCLAIM- DECLARATORY JUDGMENT

MORTGAGE INVALID

28. §1 -27 of this Answer are repeated here as if re-typed verbatim here

~ 29. Defendants are referred to as Counter-Plaintiffs and Plaintiff is referred to as Counter-

Defendant.

30. This is an actiop for declaratory relief which is brought pursuant to SC Code. 15-53- -

10 ef seq.



32. Pursuant to SC Code 15-53-30, any person 1nterested under inter alia, a deed or
wrltten contract or other writings constituting.a contract or whose nghts status, or other .
legal relations are affected by a contract ‘may- have determined any question of |
construction or validity arising under the contract and obtain a declaration of rights, ,
status, or other legal relations thereunder.

33. SC Code 15-53;136 provides that the chapter is declared to be remediaﬁ and its
purpose to settle and afford relief from uncertainty and insécurity with respect‘ to rights,
Status, and other legal relations, and is to be liberally construed and administered.

34. Counter-Plaintiffs and Counter-Defendant are “persons” within the meaning of SC
Code 15-53-30.

35. Counter-Plaintiffs are i)ersons who héve an intérest under a deed to the Property and
the mortgage loan contract.and_ whose rights and status have been affected by the --
Counter-Defendant’s actions. Counter-Plaintiffs are thus entitled to have detennined the
question of their rights and status as to the Property and in connection W1th the mortgage
loan, and obtam a declaration of rights and status with respect thereto. N

36. SC Code 15-53-60 _provides that the enumeration in SC Code 15-53-30 to 15 53 50
does not limit or restrict the exercise of the general powers conferred in SC Code 15-53-
.20 in any proceeding where declaratory relief is sought in which a. judgment or decree
will tern'iinate the controversy or remove the uncertainty.

37. Counter-Plaintiffs have requested further reljef in the form of injunctive and other
relief. SC Code 15-53-120 provides that further relief based on a deéla‘ratory jﬁdgment or

decree may be granted whenever necessary or proper, and that the application for such



relief shéll be madeto a court having jurisdiction to. grant the reljef. This Court has such -
jurisdiction. | |

38. As set fdr_th abéve, Counter-Plaintiffs’ rights and legal é’gatgs as to the Property and .
' .unde.r the mortgage loan contract have been affected by the Counter-Defendant’s actions
in seeking to foreciose on the Property through a legally faulty and ineffective
“Assignment”. | ':

39.  Counter-Plaintiffs thus. request ﬁhat this Court issue and decree that Counter-
Defendant has no legal interest in éither the note or the mortgage, and that thus Counter-
Defendar}t does not possess the Tequisite legal standing to institute a foreclosure.

40. As the disposition of fhis claim nece;ssarily involves the determination of an issue of
fact, SC Code 15-53-9¢ prbvides that such issue and determination may be tried apd
determined in the same mc;u'mer as issues of fact are tried and determined in other civi] B
actiéns in this Court. _

4], Counter-Plaintiffs also request, pursuant to SC Code 15-53-106, that they be awarded
their costs as are equitable and j}lst.

WHEREFORE, having answered Plaintiffs Complaint and filed its Counterclaim against
them, Defendants F ielden move béfore this Court for an Order to:

a. Dismissal of this action with prejudice.
A declaration that the Plaintiff is not the holder in due course for the note
and/or the mortgage or the rea) party in interest and therefore, not legally

. Counterclaim : :
-d. Costs of this action awarded to these Defendants.
€. Any other such relief this Court deems prudent, just and proper



Sloan Law Firm, PA.
1055-F North Main St.
Summerville, SC 29483
(843) 873-7531

Attornev for Defendants S. Russell Fielden and Deborah M. F Jelden
November 24,2010



