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Pernell Riley, #164169,

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Applicant,

V..
State of South Carolina,

Respondent.

e e ~ . . .

This matter comes before the Court pursuant to an application for post-conviction relief
filed November 30, 2012. The Respondent made its Return and Motion to Dismiss on or about
February 4, 2013, requesting that the Application be summarily dismissed. Pursuant to this

request, and after reviewing the pleadings in this matter and all of the records attached thereto,

" this Court issued a Conditional Order of Dismissal dated February 7, 2013 and filed on February

I't; 2013, provisionally-denying- and.dismissing. this action, while giving .l.h,‘?..APP.I.@?‘.],P,.L_‘.Y;?I}W_

days from the date of service ot said Order in which to show why the dismissal slloul(l not
become final. ‘Attached to ll‘llS Final Ordel and incorporated herein by reference is an Atﬁdavlt
of Service dated February 27, 2013, serving the aforementioned Conditional Order of Dismissal
on the Applicant.

Applicant responded to the Conditional Order by way of a dogument captioned
“Response to Conditional Order of Dismissal” ﬁled April 29, 2013. In his response, Applicant
slates that he “unfortunately - . . filed his notice of appeal (of his sccond post-conviction relief
action) to the \Srrgllg clerk of gourt” and therefore is entitled to a belated appellate review of the

denial of this second application pursuant to Austin v. State!. Applicant argues he was advised

'305 4S.C. 453, 409 S.E.2d 392 (1991).
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to file a subsequcnt post-conviction relief ﬁppllcatlon xequestmg a belated appeal pursuant to
Austin_v. Stgt_e. Applicant further states he timely filed his notice of appeal, but with the
improper clerk’s office. Applicant asserts that these actions constitute sufficient grounds as to
why the application should not be dismissed.

This Court has reviewed Applicant’s responses to the State’s Motion to Dismiss in 1ts
entirety, in conjunction with the original pleadings, and finds that no sufficient reason has been
shown why the Conditional Order of l)xsmlssal should not become final. lhe “Court finds the
Applicant’s claims for ineffective appellatc counsel does not alnoimt to a “sufficient reason” to
permit a successive application. As set forth in the Cdnditional Order of Dismissal, Applicgmt
proceeded pro se on his second post-conviction relief application from which he 15 now
attempling to appeal. Therefore, his claim of ineffective assistance of either trial or appellate
counsel cannot be used to defeat the defense of statute of limitations or successiveness

Addltlonally, Apphcant contends that he should be allowed to proceed with a successive

application due to his inadvertent ﬁlmg, wnth the wnong clerk’s office. " This Cou1t s ot Y

persulided by this argument, as the South Carolina Supreme Court has held that an dpplicant’s
inadvertent filing in the wrong location does not warrant equitable tolling or other etlch action.
Pelzer v. State, 378 S.C. 516, 662 S.E.2d 618 (2008), Therefore, this Application must be
dismissed as 11npeun1s91bly successive.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
- Order of Dismissal and the reason set forth in this order, the application tor PCR is hereby
denied and dismissed with prejudice.

This Court hereby advises Applicant that he must file and serve a Notice of Appeal

within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
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SCACR. Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the

filing and service of the notice of appeal.

Vol L2013,

[ CaSEy MANNING T
Chief Administrative Judge
Fifth Judicial Circuit Coutt
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) - FOR THE FIFTH JUDICIAL CIRCUIT
= )
| . ) 2012CP4007930
RILEY Pernell, 164169, )
) . - = =
Applicant, ) t;; = c;:
) - Z =m
v. )  CONDITIONAL ORDER OF sSAL %
) “ om — 0
) wE = co
State of South Carolina, ) 204 = %
| ) e T X
Respondent. ) % (IG
) 5

Thas mattér comes before this Court by way of an application for post-conviction relief
filed November 30, 2012.! |
Applicant is presently confined in the South Carolina Depérhnent of Corrections pursuant
to orders of commitment of the Clerk of Court for Richland County. Applicant was true bill
indicted at the February 1989 term of the Richland County Grand Jury for Murder, Armed )
RObbery and Possession of Stolen Vehicle (89-GS-40-0784,0785;0787). He wés represented by
attornéy Joseph Dennis Bolt, Esquire, on the charge(s). The Applicant proceeded to jury trial
before The Honorable Sidney T. Floyd, and on November 29, 1989, was found guilty and of all »
chargés as indicted?. Appliéant was sentenced to twenty-five (25) years irﬁprisonment for' Armed

‘Robbery, five (5) years imprisonment for Possession of a Stolen Vehicle and life imprisonment

for Murder.

http://wwwd.rcgov.us/publicindex/PICaseDetails.aspx?County=40+& Casenum=2012CP4007930&Count Type=G&
CaseType=Civil&CourtAgency=40002 '

2 It appears one count of Criminal Conspiracy may have been nolle prossed by the state (1 989-GS-40-3954).

«casenameI», «scden - Conditional Order of Dismissal («docketno»)
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The records before this Court are unclear whether Applicant filed a direct appeal of tile-
convictions and/or sentences, but according to the current applic;tion, the Sou.th Caroliﬁé. Court
of Appeals affirmed the convictions/sentences by order issued on or about'Méy 22, 1991.°

Appliéant filed an application for post-conviction' relief on December 18, 1995 (1995A-CP-
40-04301). Respondent made its Return on J'.anuary 26, 1996, after which an evidentiary hearing

“was convened at the Richland County Courthouse on September 11, 199?. Applicant was present
at the hearing with counsel, Tara D. Shurling, Esquire. By order:dated January 6, 2000, the
Honorable James R. Barber, 111, denied and disﬁissed the application with prejudice. Applicant

- filed a notice of appeal and Petition for Writ of Certiorari to the South Carolina Supreme Court.
By order' dated Auguét 8»,/2001, the South Carolina Supreme Court denied Applicant’s petition.

| The remittitur was issued August 29, 2001.°

Applicant subsequently filed a Petition for Writ of Habeas Corpus on or about August 12,
2002; Respondent made a return and motion for summary judgment in the action on September
24, 2002. After the issiance of the federal maéistrate’s report and recommendation réport

. Nbvember 27,2002, the federal district court dismissed the action on or about May 24, 200'4.

Apélicant filed a second application for post-convicti;)n relief on December 18, 2006

. (2006-CP-40-07502). Respondent made a Return and Motion to Dismiss on March 30, 2007, and

a Conditional Order of Dismissal was entered by the Honorable Alison Renee Lee on May 24,

2007, provfsionally dismissing the action while giving Applicant time to submit his objections to

summary dismissal. After receiving Applicant’s responses, Judge Lee issued a Final O%d‘er

summarily dismissing the action with prejudice onJ anuary 17,.2008.

3 Applicant sets forth in the current apphcanon that the South Carolina Supreme Court afﬁrmed his convnctxons on -
d1re<:t appeal on May 22, 1991, through memorandum opinion 1991-MO-121.

* It appears from the Richland County Clerk of Court’s online database, Applicant also had two other unspeclﬁed

“special petitions” in this timeframe: 2000-CP-40-03602; 2001-CP-40-0443 1. The details of those actions and
whether they pertain to the same underlying conviction are unclear.

wcasenamel», «scde» - Conditional Order of Dismissal («docketno»)
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No appeal was filed or perfected with the South Carolina Supreme Court.
In reviewing the current action, this Court has before it Applicant's records fromthe

South Carolina Department of Corrections and/or the relevant documents from Applicant’s

unsuccessful direct appeal and prior PCR actions.
IL.

In his current application for post-conviction reliéf, Applicant alleges that he is being

held in custody unlawfully for the following reasons:

0. State concisely the grounds on which you base your altegarion that you ure being held in

custody unlawfully:
(3) ﬁ
®
(c) :
Lt State concisety and in the same order the facts which support é::h of the gm&md; set owt
in (10} | ’
@
(®)
(<)

111
Timeliness — S.C. Code §17-27-45(a)
This Court agrees that any allegations set forth by Applicant other than the claim for
belated Austin appeal must be summarily dismissed for failure to comply with the filing
procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. §17-27-10 to -160.

S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within
one year after the entry of a judgment of conviction or within one year
after the sending of the remittitur to the lower court from an appeal or the
filing of the final decision upon an appeal, whichever is later.

wcasenameln, «scder - Conditional Order of Dismissal («docketnon)
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The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E. 2d 606 (1996)

For the purposes of this Return, Applicant’s conviction/sentence was finalized on the date gf hxs
~ conviction or the date of the Remittitur from any direct appeal, whichever was later. Beca;use :
both Applicant’s conviction and direct appeal were completed prior to the 1996 impositiqn of the
statute of limitations in S.C. Code § 17-27-45, any applicatidn for relief must have beeﬁ filed
within one (1) year of the imposition of that statute, i.e. 1997. This application was filed .
. November 30, 2012, at least fourteen (14) years after thre time for filing had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994) In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to “grant a motion
by either party for summary disposition of [an] application when it appea;s from the pleadings ...
_that there is no genuine issue of material fact and the moving party is entitled to judgrr;ent as a
matter of law.” Therefore, Respo{ndent requests that this Court summarily dismiss the applic;,ation
for post-conviction relief for failure to file within the time mandz;ted by the Post-Cdnviction
Procedure Act.
SUCCESSIVE
This Court further agrees that the applicgtion must be summarily dismissed because it is

successive to the previous. application for post-conviction relief. Succc;ssive applications for post-
conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). SC Code
m. § 17-27-90 (1985) states:

All grduﬁds for relief available to an applicant under this chapter must be

raised in his original, supplemental or amended application. Any ground

finally adjudicated or not so raised, or knowingly, voluntarily and mtelllgently
waived in the proceeding that resulted in the conviction or sentence, or in any

«casename]» uscde» - Condmonal Order of Dumusal («docketno»)

Page 4 of 7



other proceedmg the applicant has taken to secure relief, may-not be the basis
for a subsequent apphcatlon unless the court finds a ground for relief asserted

- which, for sufficient reason, was not asserted or was 1nadequate1y raised in the

ongmal supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufficient reason” why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 .S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequent application is limited to those grounds that “could ncﬁ
havé been raised . . . in the previoﬁs application.” [Emphasis in original]. Id., 305 S.C. at 450,
409 S.E.2d at 3.94. If the Applicant could have raised these allegations in a previous application,
then the Applicant may“not raise those grounds in successive applications. Id. The Applicant
bears the burden of showing that the allegations could not have been raised previously. L_ﬁd,
274 S.C. 243,262 S.E.2d 735 (1980).

Applicant could have raised the new grounds for relief in his prior post-conviction relief
application. Applicant has failed to present any reasons why he could not have raised the current
allegations in his previous post-conviction relief applications. Accordingly, this appiicatiop is
impermissibly succeésive in nature and must be summarily d‘ismisséd. | F
BELATED AUSTIN® APPEAL

Finally, Applicant contends he received “ineffective aésistance of PCR appellate counsel”
in his prei/ioﬁs 2006 PCR action in securing direct appeal and, therefore, is entitled to a belated
_appeal of {hat prior PCR action. According to the records of that action, Applicant was not
‘represented by counsel in the 2006 action and, therefore, proceeded pro se in the matter. The

Final Order of Dismissal in the matter signed and entered by Judge Lee speciﬁcélly noted the

thirty (30) day timeline to secure appellate review, as well as direct Applicant’s attention to the

N

5 Austin v. State, 305 S.C. 453, 409 S.E.2d 392 (1991).

«casenameln, uscden - Cona’monal Order of Dismissal («docketrw»)
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relevant Appellate Court Rule(s) for éroperly secunng appellate review. "Applicant,.having been
:explicitly advised of his right to appeal and having previously prdceeded.t}uough‘the proéess ofa
PCR appeal on his 1995 ?CR actioﬁ? was well aware of the process.

Any. failure to- appropriately secure appellate review of the 2006 PCR action is.

attributable to‘Applicant alone. “The legal axiom that ignorance of the law is no excuse has long

been the law of this nation and state.” Gregory v. Gregory, 292 S.C. 587, 358 S.E.2d 144 (1987).
Likewise, Applicant’s alleééd ignorance of the rules associated with securing appellate review is
no defense, especially in light of his apparent experience with the appellate process and the well
evidenced notice given to Applicant of the right to appeal. It appears Appli:cant filed a notice -of
appeal with the Richland County Clerk on Japﬁary 31, 2608; however, the South Carolina
Supreme Court was never sent such a notice. Therefore, Applicant failed to secure and/or perfect
an appealz of the circuit court’s decision. Accérdingly, the contention that Applicant received
“ineffective assistance of PCR appellate counsel” is wholly without merit and fails to sét forth
ahy genuine issue of material fact for this Court to consider.

A mbtion for summary judgment may properly. be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Court to "gr'an.t a mation
by either party for summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law." Therefore, this Court finds that the application for post-conviction relief is
summarily dismissed for the reasons explained above. |

Based upon its review of the pleadings in this matter, this Court does not see the need to

appoint counsel to represent Applicant and expresses its intent to summarily dismiss this matter

wcasenamel», «seder - Conditional Order of Dismissal («docketnon)
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unless Applicant _advises this _Couft with Spegiﬁé réasons, factual or le‘ga_l, why it should not.v. .
disrﬂiss the matter in it's entirety. Applicant is granted thirty (30) days from the date of service of
- this Order upon him to show why this Order should not become final. Applicant shall file any
reasons he may héve with the Richland County Clerk of Court and shall serve opposing counsel

at the following address:

Assistant Attomey General
Robert D. Corney
Office of the Attomey General
R T ‘P.O. Box 11549
’ Columbia, SC 29211

AND IT IS SO ORDERED this / _ day of erejérm/u{ ,2013.

¥

The Honorable L. Ohsey Manning
- Chief Administrative Judge
- Fifth Judicial Circuit

Columbia; South Carolina

«asenameln, «scden - Conditional Order of Dismissal («docketnon)
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