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PROCEZE®DTITINGS

Monday, July 7, 2014

THE COURT: Okay. We will call to bar the State of

South Carolina vs. Terry L. McCarrell. BAnd we have just

qualified the jury, so I know there are outstanding motions
and I will be happy to hear those motions. 2nd I'll defer
to counsel.

MS. BENTLEY: May it please the Court. Does
Mr. McCarrell need to be present?

MR. STALVEY: Well, technically, no, he doesn't need
to be present, but he was here this morning and I talked
to him. His daughter tells me he was out smoking a
cigarette. I told her that he needs to be in the
courtroom as socn as possible. So that's all I know.

THE COURT: Okay.

MR. STALVEY: We can go forward without him being
present.

THE COURT: Okay. Go ahead and tell me what your
motions are and we can set it up procedurally and he may
be here by the time we start arguing substantively.

MOTTIQNS

MS. BENTLEY: All right. Your Honor, the first one,
I believe, is a stipulation between the parties. There
was a cell phone downloaded in this case. And once the

State lays a proper foundation, instead of working with a
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disk, we've printed off a report. I believe Mr. Stalvey's
agreed that that is acceptable to him. And I'll hand this
up to the Court.

MR. STALVEY: That's correct.

THE COURT: Qkay, good enough, I'll accept the
stipulation. And that's a stipulation as to admissibility
and foundation. There's no stipulation that needs to be
presented to the jury, right?

MR. STALVEY: That's correct, Yocur Honor.

THE COURT: Okay, good enough.

MS. BENTLEY: Second, Your Honor, we have two motions
in limine. The first is prohibiting the Defense from
discussing the possible sentence for any of these crimes.
Just a matter of relevance.

THE COURT: Mr. Stalvey, you intend to try te do
that?

MR. STALVEY: I don't intend to, Judge. I mean, I --
you know, I'm not intending on deing it. But --

THE COURT: OCkay.

MR, STALVEY: -- you never know what's going to
happen in the heat of the moment, but I, certainly, do not
intend to do that. I never intended to do it. It has
come out in my last trial. They objected, the objection
was sustained and, you know.

THE COURT: Okay. Well, generally speaking, it's not
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relevant.

MR, STALVEY: Sure.

THE COURT: As a matter in limine, we'll offer the
opinicn that the sentencing is a matter of law left to the
Court and not a matter of evidence for the jury.

MR. STALVEY: Judge, I understand. BAnd there's some
case law on it, too. I can't talk about a specific
sentence, but in my argument, I can, certainly, talk about
the significance of the penalty and just speak about it in
general terms. But that's all in the case law, so —- I
mean, I know what they're talking sbhout and I won't be
mentioning any specific sentences.

THE COURT: Okay. Good enough.

MS. BENTLEY: Yes, ma'am.

Finally, Your Honor, the standard rape shield
compliance motion. There will be testimony that the
victim did have a child that was not the Defendant's. The
State will be talking about that, but we don't believe
that it opens the door for discussion of any other sexual
activity except for that that we're in court for today.

THE COURT: Okay.

A1l right, Mr. Stalvey?

MR. STALVEY: Judge, I mean, I was geing to talk
about the child as well. So I understand that's open for

disclosure to the jury. I understand the rape shield law
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and I'm not going to violate 1it.

THE COURT: Okay. You're not going to ask any
gquestions with respect to promiscuity related to a --

MR. STALVEY: BAbsolutely not.

THE COURT: -- previous child. Okay.

MR. STALVEY: I don't plan on doing that.

THE COURT: That socunds like y'all are in agreement.
Generally speaking, I grant the motion with respect to the
rape shield.

MS. BENTLEY: Thank you, Your Honor.

The State did have some requested voir dire. And,
finally, we do have a Neal V. Biggers. There was an
out-of-court identification photo lineup in this case.

THE COURT: Okay.

MS. BENTLEY: I don't know if you'd like to do that
now?

THE COURT: Yeah, we can do that. I'm lcoking at
what you've given me., I see your veoir dire.

Have you had a chance to loock at that voir dire, Mr.
Stalvey?

MR. STALVEY: Yes, sir, Your Honor. I don't have any
objection.

THE COURT: Qkay. Good enough.

All right. Looks like we do have a little bit of

time if you want to swear your witness for the Biggers
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hearing. Do you think we can do that in 10 minutes?

MR. CULBREATH: We can, certainly, try, Your Honor,

THE COURT: Okay, let's tee it up then.

MR. CULBREATH: Your Honor, the State would call
Jesse Woodard.

(Whereupon, State's Exhibit No. 6 marked for
identification.)

THE CLERK: Please come forward. Please pause at the
end of the bench and place your left hand on the Bible.
WHEREUPON,

JESSE WOODWARD,

after having been duly sworn, testified as follows:

THE CLERK: Have a seat. Would you please state your
name for the record?

THE WITNESS: Jesse David Woodward.

DIRECT EXAMINATION

BY MR. CULBREATH:

Q Mr. Woodard, good morning.

iy Good morning.

Q My name is Andrew Culbreath, we met earlier?
A Right.

Q T'm golng to ask you some questions about the

out-of-court identification that you made.
A Okay.

0 Now, you and your wife were a victim in this case
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regarding the theft of some rings from your home back on
November 14th, 2011; correct?

.\ Yes, sir.

Q And following the report of that theft to law
enforcement, you met with an investigator with the
sheriff's office. You were shown a lineup of photos,
correct?

A Yes, sir.

Q Do you remember that being on about December 19th,
20117

A Yes, sir.

Q Do you remember where that was?

A The command place up there above University Square.
g A1l right. Did you go up there alone?

A I think I went up there with my wife.

Q Was anybody else other than you shown a lineup that
day that you know of?

. Honestly, I can't remember if they showed it to me
and Tamila or if it was Jjust me.

Q Okay. All right. Do you recall the investigator
presenting you with a photographic lineup?

A Yes, sir.

Q Did he give you any instructions when he presented
that to you?

A If T remember correctly, I think he wanted me to
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circle or point out one ocut of six pictures that were on
the plece of paper.

Q Did he tell you that there was a person in that
lineup that was definitely a suspect in this case?

)Y I believe the question was asked did I recognize
anybody from the case in these photos.

Q Right. All right. Did he pressure you or coerce you
to pick anyone in particular?

A No, sir.

Q Did he give you any instructions about how to mark or
identify the individual if you recognized one?

y:\ I think he told me to circle one.

Q Okay. All right. Now, let me take you back to the
time when you first cbserved the suspect in this case.

How long did you get a chance to observe him from where
were you?

A It was —-— I mean, we spent a little bit of time in my
house together, so it wasn't like just a flash. We had
probably an hour or so maybe.

Q Ckay. BSo you, actually, met him?

2 Right, yes, sir.

Q He was in your home?

A Formal agreement, shake hands, how you doing.
Q You spent some time with him inside?

A Yes, sir.
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Q Did you have a good chance to get to look at him
while he was inside?
A Yes, sir.
Q Was the lighting okay in your home?
A Yes, sir.
Q Okay. About how far away from him were you at times?

Arms length, close to handshake?

A Yes, sir.

o) All right. And, ultimately, you called law
enforcement out that night and law enforcement got in

contact with this individual that was at your home;

correct?
A Yes, sir.
Q Did you lead law enforcement over to this particular

individual at the time? Take them next door?

iy Yes, sir.

Q Is that when you were able to identify to law
enforcement who was in your home earlier?

A Yes, sir.

Q Okay. Now, when you were shown the lineup, did you
see the person who came to your home and took the rings on
November 14th?

A Yes, sir.

Q Did you look each picture over carefully before

making the selection?
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A Yes, sir.
Q Did you tell the investigator that you recognized
someone and were able to select them?
iy Yes, sir.
Q And what did you then do? Did you make any markings
on the photo lineup?
A If T remember correctly, I circled one of the photos.
Q Ckay.
A On the paper.

MR. CULBREATH: Your Honor, if I may?

THE COURT: Yes, sir.

MR. CULBREATH: We had pre-marked State's Exhibit &,
a two-page document., If I may approach the witness?

THE COURT: Yes, sir.
BY MR. CULBREATH:
Q Mr. Woodard, I'm going to let you take a look at
that. It's a two-page document. Do you recognize that?
A Yes, sir.
'] Okay. What is that? What 1s Exhibit 6 that I'wve
shown you?
Fiy That's the lineup that they showed me up there.
Q Does that lock like it's in the same condition as it
was when They showed it to you on December 19th, 20117
A Yes, sir.

Q On that first page with the photographs, there's some
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13
markings and a circle, do you recognize those?
A Yes, sir.
Q All right. Have there been any additional markings

on there that are not yours other than the original stamp
that is on there?

A No, sir.

Q And on page two, there's an affidavit or a statement,
does that bear your signature?

A Yes, sir.

Q Okay. And it indicates that you made this

identification at about 4:30 on December 15th, 2011;

correct?
A Yes,
Q Were you able to make that identification freely and

voluntarily and not being coerced by anyone there in the

room?
A Yes, sir.
Q Were you confident that you had selected the correct

individual in that?
A Yes, sir.
Q Did you ever -- were you ever shown any other photo

lineups other than that one?

A That was the first one.
Q Did you have any subsequent after you saw that one?
A No, sir.
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Q Okay.

MR. CULBREATH: That's all I have. Answer any
gquestion that counsel may have.

THE COURT: Mr. Stalvey.

MR. STALVEY: I den't have any questions, sir.

THE COURT: Thank you, sir. I appreciate you being
here. Just leave that there. Step down.

MR. CULBREATH: I ¢all Investigator Brady Maschak.
WHEREUPON,

BRADY MASCHAK,

after having been duly sworn, testified as follows:
THE CLERK: Please state your name for the record.
THE WITNESS: It's Investigator Brady Maschak.

DIRECT EXAMINATION

BY MR. CULBREATH:

Q Investigator Maschak, I'm sorry, I think I
mispronounced yocur name.

A That's fine.

Q You're working with the sheriff's office now?

A Yes, sir.

Q Back in November and December of 2011, were you also
working with the sheriff's office?

yiy Yes, sir.

Q In what capacity were you working with them then?

A I was an investigator in the property crimes unit.
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Q Okay. Do you recall on December 19th with regard to
this case preparing and providing a photographic lineup to

Mr. Jesse Woodard?

A Yes, sir.

Q Where were you at that time?

.\ Qur office at -- command,

Q Were you the one that prepared that particular
lineup?

A Yes, sir.

0 Would you tell the Court how you did that?

A There was six photos, Deputy Lovelace already -- when
he responded out there, he received the name Terry
McCarrell, so that one was used as number five, and I
picked all the other ones out from the photographs that we
have.

Q Okay. Now, the other five, were you selecting
individuals with similar physical characteristics?

A Age, race, of course, sex, similar characteristics.
So, of course, they were different pecple, but they all

have similar features.

Q You did that in this particular case?
A Yes, sir.
Q As far as facial hair, you tried to match that as

close as possible?

A Yes, sir.
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Q Hairstyle as well?
iy Yes, sir.
Q Now, who all -- do you remember who was with you when

you showed this to Mr. Woodward?

A If T can lock. Investigator Perong.

Q Ckay. All right. &and there was at Northern Area
Command?

y2y Yes, sir, at my office.

Q The document, the affidavit that we talked about

earlier indicates about 4:30 in afternoon on

December 19th?

A

Q

Mr.

Yes, sir.
Now, tell us how you became to learn that

McCarrell was the individual and using his photograph

along with the other five. What did the other

investigator indicate?

A

Detective Lovelace responded out there. Tamila

Woodward contacted the sheriff's office about the

incident. Depariment Lovelace, actually, met with the

Defendants in the case and received names. And Jesse

Woodard was introduced to the Defendant and stated his

name was Terry. And later, when the deputy responded out

there, he got face to face with Mr. McCarrell. So that's

how I have the name.

Q

So when Mr. Woodard sat down, what instructions did
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you give him before providing him with photographic
lineup?

A Tamila came, she was asked to stay in our lobby area.
Brought Jesse back. Told him that -- just the standard,
how we always do it. Talked to him, the person may or may
not be in the photo lineup. If you're not 100 percent
sure, let us know, and not to just pick one just to pick
one because, of course, there's cases where you may have a
name, but it might not match who we're talking about. So
I told him the person that was in his residence may or may
not be in the photo. He said he understood. I told him
carefully look over the photos. He said he understood. T
put it on the table, he locked at them and stated number
five was the person that was there.

Q So did he have a clear understanding based on your

instructions that he didn't have to pick somebody?

A Yes, sir.
Q As far as confidence, how ceonfident did he appear?
A Very confident. Because I asked, Are you 100 percent

sure? Yes, sir, I am.

Q Whose photograph did he select?

A The Defendant, Terry McCarrell.

Q As a normal course of your business, when you present
an out—of-court photographic lineup and they make a

selection, do you execute the affidavit that goes along
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with it?

2y Yes, sir.

0 Is that what's page two of State's Exhibit 6 there?
A It is.

Q That bears your signature?

A Yes, sir, it does,

Q Now, taking another loock a State's Exhibit 6, where

did you get that? Did you bring that to court today?

A I did.

Q And on December 192th, after it was initialed and
circled, what did vyou do with it?

A After I met with Jesse, I took & statement from him.
After -he left, I filled out a property and evidence form.

It was then turned over to property and evidence.

Q Is that where you received it for court today?
A Yes, sir.
Q Does it appear to be in the same or substantially the

same condition as it was when you placed it into property
and evidence?

A Yes, sir.

0 Are there any other marks other than the original
stamp that bears an identification of this document other
than those placed by Mr. Woedward on that day?

A No, sir.

Q And which was the -- 1f you could point out for us
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the photograph that was identified by Mr. Woodard?
A Number five.
Q Number five. And did he ~-- was Mr. Woodard provided

any other photographic lineups other than this one?

iy No, sir.
Q Did he identify anybody other than number five?
A No, sir, just number five.

MR. CULBREATH: Investigator, thank you. That's all
the questions I have.
MR. STALVEY: Can I see the exhibit up there?

CROSS-EXAMINATION

BY MR. STALVEY:
Q So this is original that you presented to
Mr. Woodard?

A Yes, sir.

Lo

Do y'all ever do coler photos?

N

We do.

Q But you did a black and white in this case?

A Yes, sir.

Q Why was that?

A Because different clothing and all that stuff, plus
we only have a black and white printer.

Q Who do you mean by clothing?

A Instead of —- if there were inmates or anything like

that, so they're focused on facial, not clothing.
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o) Okay. Do you see their clothing in these six photos?
a At the top.
Q Okay. When you go to search -- well, tell me -- I

know you testified that you try to determine who's going
to be in this pﬁoto lineup by their age, sex, race. How
do you figure out that? I mean, how do you search that?
il We do it in the system, the computer system. Put in
his name and it goes up white male, black male, Hispanic,
all that stuff. Height, weight, age, approximate age, age
range. It gives us, basically, however many people that
have been arrested with that type of description.

Q Okay. Does it gilve you six just randomly?

A No. You sift through to pick which means are a more
closer resemblance.

Q So you get a group of -- a large —--

A Hundreds of photos.

Q So you had a hundred --

A I mean, I don't know how many it is, but there's some
cases that range and you have to some time sift through.

I can't remember how many photos were given. It was
definitely a lot more than five or six pictures,

Q You don't remember how many you got to choose from in
this particular case?

A No, I don't.

Q Do you ever look at the complexion of the individual
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in making your determination of who's going to be included
in the lineup?

A Yes, sir.

Q And in this lineup, tell me what you did as far as
the complexion of these individuals. How did you decide?
A Basically, I just look at the pictures and see who's
similar to the Defendant. And that's how I put them in
there.

Q Okay. Bnd out of all the photos that you looked at,

these five were the ones that most resembled the

Defendant?
A Yes, sir.
Q Okay.

MR. STALVEY: I don't have any further guestions.

THE COURT: Okay. Any qguestions, Mr. Culbreath?

MR. CULBREATH: No follow up, Your Honor.

THE COURT: Qkay.

Hand me that exhibit. Thank you, I appreciate that.

Mr. Culbreath, anything additional?

MR. CULBREATH: No, Your Honor. Based on the
testimony presented in light of the holding in Neil V.
Biggers and as to current case law, we ask the Court to
render an opinion regarding the liability and
admissibility of the out-of-court identification.

THE COURT: Mr. Stalvey, any arguments, sir?
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MR. STALVEY: Judge, just briefly. You've got the
exhibit. It appears that there are two individuals -- and
I don't have the -- I guess the one in the top or the one
on the top in the middle or the one on the bottom right
appear to be —-- have a darker ccomplexicon than the other
individuals, which would narrow to choices down, in my
opinion, making it more suggestive that it should be. I
mean, Judge, I know he testified that all these people
were the same age, but they, certainly, don't look it to
me.

Your Honor, he's also testified that he had -- T
mean, these weren't the only six people he had to chose
from. They may be the same age, but they, certainly,
don't look it. I think that would be clear from just a
brief review of these six photos. Your Honor, I think
it's overly suggestive and I ask that you rule that it not
be admissible.

THE COURT: Okay. All right. Thank you.

Okay. I deo find that in accordance with Neil V.
Biggers and State V. Moore that the photo lineup and
identification is not unduly suggestive. I have in my
hand Plaintiff's -- or excuse me, State's Exhibit No. 6,
which has the six individuals. I do find that they are
similar in age, complexion, facial hair and otherwise.

Alsc, in looking at the five enumerated facters in
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Neil V. Biggers, I find that the identification is at a
threshold admissible. Certainly, the weight to be given
to any identification should be an issue for the jury,
ultimately, to determine. All right.

Any additional motions?

MS. BENTLEY: Nothing from the State, Your Honor.

MR. STRALVEY: None from the Defense, Your Honor.

THE COURT: Okay. All right. I think I may be
correct that the jury is here.

Mr. Stalvey, you want to take a few minutes to see if
you can find your client while I have them file in?

MR. STALVEY: Are they cut there?

THE COURT: I don't know.

THE CLERK: They're supposed to be on thelr way up.

{(Brief pause.)

THE COQURT: Okay. Let's go back on the record.

Mr. Stalvey, I believe you'wve indicated that your
client was here earlier this morning, you had a
conversation with him subsequent to jury qualification,
tocld him to be in the courtroom and he's not materialized?

MR. STALVEY: That's correct, Judge.

THE COURT: And if I'm recounting what you stated
earlier, he was outside smoking according to his family?

MR. STALVEY: Yes, sir, Your Honor.

THE COURT: ©Okay. And since we've had our hearings,
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I know that you have exited the courtroom and attempted to
find or call or send somebody for him, is that correct?

MR. STALVEY: Yes, sir, Your Honor.

THE COURT: So there's no question but that he was
advised of the hearing today and knew of the same and,
also, knew the courtroom in which the proceeding was going
to take place?

MR. STALVEY: Yes, sir, Your Honor. Just for the
record, his daughter and his —-- I assume, it's his mother,
looks like his mother, are here and were in that room with
me earlier when I was talking tc him about the case. His
daughter has just fold me that she is going to try to call
him to figure out where he is. So he, certainly, is aware
of what's geoing on today, where he needs to be.

THE COURT: Okay. Well, I have a jury waiting and I
don't want them to have to wait any longer than possible.
So I find that at this point, he's made a knowing,
volitional election not to be in the courtroom during
either these motions or for jury selection. I'm going to
move toward with it. I'm not going to say anything to the
jury about it, just proceed as though everything is
proceeding in accordance with the norm. And then as we
proceed in the case if it becomes apparent that he decides
not to be with us, then I may address it after

consultation with both parties. Okay?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

25

MR. STALVEY: Okay, Judge.

THE COURT: All right. So, we're ready to bring the
Jury in?

MR. STALVEY: Yes, sir, Your Honor,.

MS. BENTLEY: Yes, sir.

THE COURT: Mr. Stalvey, I have a witness list here.
Do you have any additional witnesses that you would like
me to announce to the jury?

MR. STALVEY: No, sir, Your Honor.

THE COURT: Okay, good enough. Bring them in.

(WHEREUPON, the jury venire came into open court.)

THE COURT: All right. Ladies and gentlemen, welcome
upstairs. We are about to pick a jury for the trial of

the State vs. Terry Lamar McCarrell.

Now, ladies and gentlemen, before we get started with
the jury selection, I'm going to remind you that you
continue under the oath that you took downstairs. I'm
going to ask you questions again. They are not the
gquestions that I asked you earlier, those were designed to
determine whether you were qualified to serve a jurors
generally in the State of South Carolina in the County of
Greenville. The questions that I'm going to ask you now
are specific to this case and designed to determine
whether it's suitable that you preside on a jury in this

particular case.
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Now, understand that in the State of South Carclina
and in the United States of America that every defendant
is presumed innocent until proven guilty beyond a
reasonable doubt. The State has the burden ¢f proving
each and every element of each offense beyond a reasonable
doubt. ©Now, the reasoen I tell you that is not only
because it's important and it's not just a legal theory
and it's the cornerstone of ocur criminal justice system,
but because, also, I am going to read for you the
allegations that appear on the indictments that were
prepared by the State.

Now, these indictments are charging papers. I don't
want you to get the impression that because I am reading
them for you that I am telling you that these are the
facts in this case. I am not. These are the allegations
that have been made by the State of South Carolina.

Now, ultimately, 12 impaneled jurors, 12 deliberating
Jurors will decide what the facts are in the case and will
decide whether the State has met its burden of proving
each and every element of the offense beyond a reasonable
doubt. At this stage, however, it's important for me to
tell you what the allegations are so that you can
intelligently answer the questions that I pose to you to
determine whether it's suitable that you are a juror on

this case.
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So, ladies and gentlemen, we will start with indictment

number 2012-GS8-23-2662, the State vs. Terry Lamar McCarrell,

indictment for grand larceny. In this indictment, ladies
and gentlemen, the State would allege that Mr. McCarrell did
in Greenville County on or about November 1l4th, 2011, take
and carry away the personal property of Tamila Wocodard,
specifically, jewelry with a value of greater than $2,000,
with the intent to deprive the owner permanently of such
property.

Ladies and gentlemen, the next indictment is
2012-GS-23-1662, and that is an indictment for centributing
to the delingquency of a minor. And the State would allege
that Mr. McCarrell did in Greenville County on or about
November 1l4th, 2011, knowingly and willfully encourage, aid
or cause KCO, a minor, to do an act which caused or
influenced KCO to deport herself in a manner so as to
willfully injure or endanger her morals or health or the
morals or health of others.

Ladies and gentlemen, the next indictment is indictment
number 2012-GS-23-968, indictment for a lewd act upon a
child. In this indictment, the State would allege that Mr.
McCarrell did in Greenville County con or about one May,
2011, and the 27th of day of December, 2011, being over the
age of 14, did willfully and lewdly commit or attempt a lewd

and lascivious act upon the body or the body parts of KCO, a
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child under the age of 16 years, with the intent of
arousing, appealing to or gratifying the lust, passions or
desires of himself cor such child.

Ladies and gentlemen, the last indictment before the
Court is indictment number 2012-G5-23-967, an indictment for
criminal sexual conduct with a minor. Ladies and gentlemen,
the State would allege that Mr. McCarrell did in Greenville
Ceunty between the days of May lst, 2011, and December 27th,
2011, commit a sexual battery on KCC, who was 14 years of
age or less, but who was, at least, 11 years of age.

Jury Voir Dire

Now, ladies and gentlemen, the reason I read that for
you is so you can answer the next guestion. And that is
this, is there anyone among you who has knowledge of, any
opinion regarding or any previous position whatsoever
regarding the allegations of the parties in this case?

{(There was no response.)

THE COURT: All right. Let the record reflect no
affirmative response.

Ladies and gentlemen, the Defendant in this case is
Mr. Terry L. McCarrell. Is there anyche among you who has a
personal or professional or family relationship with
Mr. McCarrell?

(There was no response.)

THE COURT: All right. Let the record reflect no
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affirmative response.

Ladies and gentlemen, Mr. Alex Stalvey with the firm of
Bannister, White and Stalwvey?

MR. STALVEY: Yes, sir, Your Honor.

THE COURT: ©Okay. I didn't know if y'all had added
anybody else.

MR. STALVEY: We've added one more person.

THE COURT: All right. Mr. Stalvey is an attorney in
the Greenville County bar with the firm of Bannisterx,
Wyatt and Stalvey. Is there anyone among you who has a
personal or professional or family relationship with
Mr. Stalvey or any of his partners?

A1l right. Yes, ma'am?

PROSPECTIVE JUROR: I have a family member that's
previously used the services of that firm.

THE COURT: I'm sorry. When you stand up, state your
name and your juror number and then give me the response
to the guestion, please.

PROSPECTIVE JUROR: I'm Mercedes Bartow, Juror No. 9,
I have a family member has previously used legal services
from the firm, but not from this attorney.

THE COURT: Okay. Do you think given that fact that
you could still be a fair and impartial juror in the trial
of this case?

PROSPECTIVE JUROR: Yes.
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THE COURT: Thank you for letting me know, I do
appreclate it.

All right, ladies and gentlemen, this case is being
prosecuted by the 13th circuit solicitor's office.
Ms. Lisa Bentley, an assistant solicitor with the
Greenville County solicitor's office, will be representing
the State. Is their anyone among you whe has a personal,
professional or family relationship with Ms. Bentley or
her second chair, Mr. Andrew Culbreath of the solicitor's
department, or any other employee of the Greenville County
Solicitor's Office?

(There was no response.)

TEE COURT: All right. Let the record reflect no
affirmative response.

Ladies and gentlemen, I'm going to read to you a list
of potential and perspective witnesses in this case.
Those are as follows: Jesse Woodard; Tamila Woodard;
Deputy Brian Lovelace; Investigator Brady Maschak, I know
I mispronounced that, I'm sorry; Investigator —-- excuse
me, Master Deputy Robert Perry; K.C.O. ;7 Jamey
O'Neill; Brooklin Pollard; Master Deputy Michael Rainey.

Ladies and gentlemen, is there anyone among you who
has a professional, personal or family with any of those
perspective witnesses?

(There was nc response.)
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TEE COURT: Ladies and gentlemen, is there anyone among
you who has been accused, charged with, or convicted of a
crime against a child?

(There was no response.)

THE COURT: Ladies and gentlemen, is there anyone among
you who has an immediate family member or close friend who
has been accused of, charged with, or convicted of a crime
against a child?

(There was no response.)

THE COURT: Ladies and gentlemen, is there anyone among
you who has been accused of, charged with, or convicted of a
sex crime?

(There was no response.)

THE COURT: Ladies and gentlemen, does anyone have a
family member or close friend who has been accused of,
charged with, or convicted of a sex crime?

{There was no response.)

THE COURT: Ladies and gentlemen, is there anyone among
you who has been a violent or —-- excuse me, a victim of a
violent crime?

(There was no response.)

THE COURT: Ladies and gentlemen, is there anyone among
you who is a member of or contributor te an organization
which advocates for victim's rights or prosecution? When I

say that, what I mean, organizations like MADD, Mothers
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Against Drunk Driving; SADD, Students Against Drunk Driving,
or any other like organization that advocates for
prosecution and/or victim's rights.

{There was no response.)

THE COURT: All right. Let the record reflect no
affirmative response.

Ladies and gentlemen, is there anyone among you who has
an immediate family member who is employed by law
enforcement?

(There was no response.)

THE COURT: All right. Let the record reflect no
affirmative response.

Ladies and gentiemen, is there anyone else or any other
person among you who for any reason cannot render effective
Jury service in the trial of this case?

(There was no response.)

THE COURT: All right. Let the record reflect no
affirmative response.

Ladies and gentlemen, we're going to move to jury
selection in this case now. What we're going to pick is 12
main jurors, then we're going to pick two alternates. 1It's
important that we pick alternates because we must have 12
jurors to come to a conclusion and to deliberate on a case.
Oftentimes, during the trial of a case, Jjurors, for whatever

reason, cannot continue, whether it be because of sickness,
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because of some immediate family member sickness, whether it
be because they discover during the course of a case that
they know someone who is testifying or someone who is
related to the case. So it's very important that we have
alternates. Oftentimes, it's true that the alternates
become deliberating jurors. So we'll pick 12 jurors and two
alternates.

What will happen is the clerk of court has generated a
random list by computer, and she will call out those names.
When she calls out your name, what I need you to do is stand
up right where you are. Just stand up right where you are.
The attorneys will then have the opportunity to make strikes
or preemptory challenges. Now, the attorneys have great
discretion and latitude in exercising preemptory strikes,
preemptory challenges. They can strike you for virtually
any reason. And I would not try to deduce or define why, in
fact, they have stricken you from this case or why they may
have put you on this jury. I tell people all the time don't
try to get in the head of a lawyer because you may become as
crazy as we.

So what you will hear when your name is announced, you
will hear, first of all, the State will make it's strike.
They will say either please seat the juror or please swear
the juror, or they will say please excuse the juror from the

trial of this case. Then the defense has the opportunity to
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exercise a strike. Again, they will say either seat the
juror, or swear the juror, or excuse the juror from the
trial of this case. If you hear from either side, please
excuse the juror from the trial of this case, then you sit
down because you will have been stricken as a juror.
However, if you hear from both sides please swear the juror
or please seat the juror, then please bring all your
belongings and come have a seat in the jury box. You will
have been selected for the juror in this case.

Now, ladies -- or excuse me, counsel, I believe that
the strikes are ten and five. Am I correct in that regard?

MS, BENTLEY: Yes, sir, Your Honor.

THE COURT: BAll right. Good enough.

All right. Having said that, ladies and gentlemen,
we'll kegin with the strikes.

Jury Selection

THE CLERK: Juror 11, Jessie Betten.

(Jessie Betten, a white female, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please present Ms. Betten.

THE CLERK: What says the Defendant?

MR, STALVEY: Please seat the juror.

THE CLERK: Ma'am, please bring your things, have a
seat in the jury box.

Juror No. 38, Irina Danescu.
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box.

Jury

(Irina Danescu, a white female, came forward.)
TEE CLERK: What says the State?

MS. BENTLEY: Please present the juror.

THE CLERK: What says the Defendant?

MR. STALVEY: Please seat the juror.

THE CLERK: Ma'am, please have a seat in the jury

Jurcr No. 90, Catherine McLean.

(Catherine McLean, a white female, came forward.)
THE CLERK: What says the State?

MS. BENTLEY: Please present the juror.

THE CLERK: What says the Defendant?

MR, STALVEY: Please seat the juror.

THE CLERK: Ma'am, please have a seat in the jury

Juror No. 88, Remi McCrary,

(Remi McCrary, a black female, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please present Ms. McCrary.

THE CLERK: What says the Defendant?

MR. STALVEY: Please seat the juror.

THE CLERK: Ma'am, please come have a seat in the
box.

Juror 153, Joann James.

(Joann James, a white female, came forward.)
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THE CLERK: What says the State?

MS. BENTLEY: Please present Ms. James.

THE CLERK: What says the Defendant?

MR. STALVEY: Please excuse the juror from this case.

All right, ma'am, please be seated.

Juror No. 53, Francena Grant.

{Francena Grant, a black female, came forward.)

THE CLERX: What says the State?

MS. BENTLEY: Please present Ms. Grant.

THE CLERK: What says the Defendant?

MR. STALVEY: Please seat the juror.

THE CLERK: Ma'am, please come have a seat in the
jury box.

Juror No. 132, Denny Stone.

(Denny Stone, a white male, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please excuse Mr. Stone from the trial
of this case.

THE CLERK: All right, sir, please be seated.

Juror Ne. 151, Lisa Greenway.

(Lisa Greenway, a white female, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please present Ms. Greenway.

THE CLERK: What says the Defendant?

MR. STALVEY: Please excuse the juror from this case.
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THE CLERK:

All right, ma'am, please be seated.

Juror No. 92, Joshua Mendez.

(Joshua Mendez, a Hispanic male, came forward.)

TEE CLERK:

M3. BENTLEY:

of this case.

THE CLERK:

What says the State?

Please excuse the jurcr from the trial

All right. Please be seated, Mr. Mendez.

Juror No. 30, Nora Coker.

(Nora Coker,
THE CLERK:
MS. BENTLEY:
THE CLERK:
MR. STALVEY:

THE CLERK:

a white female, came forward.)
What says the State?
Please present Ms. Coker.
What says the Defendant?
Please excuse the juror from this case.

All right, ma'am, please be seated.

Juror No. 99, Michael Newkirk.

(Michael Newkirk, a white male, came forward.)

THE CLERK:

MS. BENTLEY:

THE CLERK:

MR. STALVEY:

THE CLERK:

What says the State?
‘Please present Mr. Newkirk.
What says the Defendant?
Please seat the juror.

Sir, please have a seat in the jury box.

Juror No. 36, Margaret Dacko.

(Margaret Dackeo, a white female, came forward.)

THE CLERK:

MS. BENTLEY:

What says the State?

Please present Ms. Dacko.
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THE CLERK: What says the Defendant?

MR. STALVEY: Please excuse the juror from this case.

THE CLERK: All right, ma'am, please be seated.

Juror No. 116, Jennifer Saucier.

(Jennifer Saucier, a white female, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please present the juror.

THE CLERK: What says the Defendant?

MR. STALVEY: What was the last name?

THE CLERK: Saucier, 1i6. What says the Defendant?

MR. STALVEY: Please seat the juror.

THE CLERK: All right, ma'am, please bring your
things and have a seat in the jury box.

Juror No. 91, Miles McMullen.

(Miles McMullen, a white male, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please excuse Mr. McMullen.

THE CLERK: All right, please be seated, sir.

Juror Neo. €1, Tomika Henderson-Simpson.

(Tomika Henderson-Simpson, a black female, came
forward.)

THE CLERK: Stand up, please. What says the State?

MS. BENTLEY: Please present the juror.

MR, STALVEY: Please swear the juror.

THE CLERK: All right, ma'am, come have a seat in
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jury box.

Juror No. 130, Sarah Stalmaker-Ratchford.

{Sarah Stalmaker-Ratchford, a white female, came

forward.)

THE

MS.

MS.

THE

MK.

THE

CLERK: What says the State?
BENTLEY: Please says the State?
BENTLEY: Please present the juror.
CLERK: What says the Defendant?
STALVEY: Please excuse the juror.

CLERK: All right, ma'am, please be seated.

Juror No. 138, Terri Thornburgh.

{(Terry Thornburgh, a white female, came forward.)

THE

MS.

THE

MR.

THE

CLERK: What says the State?
BENTLEY: Please present the juror.
CLERK: What says the Defendant?
STALVEY: Please excuse the juror.

CLERK: All right, ma'am, please be seated.

Juror No, 141, Robert Tutterow.

(Robert Tutterow, a white male, came forward.)

THE

MS.

THE

MR.

THE

CLERK: What says the State?

BENTLEY: Please present Mr. Tutterow.
CLERK: What says the Defendant?
STALVEY: Please swear the juror.

CLERK: Sir, please have a seat in the jury box.

Juror No. 24, Deborah Carter.
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box.

(Deborah Carter, a white female, came forward.)
TEE CLERK: What says the State?

MS. BENTLEY: Please present Ms. Carter.

THE CLERK: What says the Defendant?

MR. STALVEY: Please excuse the juror.

THE CLERK: All right, ma'am, please be seated.
Jurcr No. 9, Mercedes BRartow.

(Mercedes Bartow, a white female, came forward.)
THE CLERK: What says the State?

MS. BENTLEY: Please present Ms. Bartow.

THE CLERK: What says the Defendant?

MR. STALVEY: Please seat the juror.

THE CLERK: Ma'am, please have a seat in the jury

Juror No. 15, Robkert Bowhall.
{Robert Bowhall, a white male, came forward.)
THE CLERK: What says the State?

MS. BENTLEY: Please excuse Mr. Bowhall from the

trial of this case.

THE CLERK: All right, sir, please be seated.
Juror No. 28, David Chrisfield.

{David Chrisfield, a white male, came forward.)
THE CLERK: What says the State?

MS. BENTLEY: Please present the juror.

THE CLERK: What says the Defendant?
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MR. STALVEY: Please seat the juror.

THE CLERK: Sir, please have a seat in the jury box.

Mr. Chrisfield.

THE COURT: I don't know if that was wishful thinking
or you were so excited. I thought you were excited, you
just needed to sit down and rest for a second.

THE CLERK: Juror No. 44, Lecla Evans.

{Leola Evans, a white female, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please present Ms. Evans.

THE CLERK: What says the Defendant?

MR. STALVEY: Please excuse the juror?

THE CLERK: All right, ma'am, please be seated.

Juror No. 134, James Stulting.

(James Stulting, a white male, came forward.)

THE CLERK: What says the State?

MS. BENTLEY: Please present Mr. Stulting.

THE CLERK: What says the Defendant?

MR. STALVEY: Please seat the juror.

THE CLERK: Sir, please have a seat in the jury box.

All right, for alternate one, Juror No. 121, Kristin
Shevick.

(Kristin Shevick, a white female, came forward.)

THE COURT: Strikes are two and one for the

alternates.
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jury

THE

MS.

THE

MR.

THE

CLERK:

BENTLEY :

CLERK:

STALVEY:

CLERK:

Jurcr No. 5,

What says the State?
Please present the juror.
What says the Defendant?
Please excuse the juror.
A1l right. Please be sesated.

Betsy Atkins.

(Betsy Atkins, a white female, came forward.)

THE

MS.

THE

MR.

THE

CLERK:

BENTLEY :

CLERK:

STALVEY:

CLERK:

Juror No. 82

What says the State?
Please present Ms. Atkins.
What says the Defendant?
Please excuse the juror.
All right, ma'am, please be seated.

, Kenneth Maccallum.

(Kenneth Maccallum, a white male, came forward.)

THE

MS.

THE

MR.

THE

box.

CLERK:

BENTLEY:

CLERK:

STALVEY:

CLERK:

Juror No. 12

What says the State?
Please present Mr. Maccallum.
What says the Defendant?
Please seat the juror.

Mr. Maccallum, please have a seat in the

3, Michael Sijon.

(Michael Sijon, a white male, came forward.)

THE

MS.

THE

CLERK:

BENTLEY :

CLERK:

What says the State?
Please seat the alternate.

What says the Defendant?
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MR. STALVEY: Please seat the juror.

THE CLERK: Sir, please have a seat in the juror box.

THE CQURT: Okay. Counsel, any matters of law or
motions to take up with respect to gualification and/or
selaction of this jury?

MS. BENTLEY: Nothing from the State.

MR. STALVEY: Nothing from the Defense, Judge.

THE COURT: Okay. Good enough.

All right. Ladies and gentlemen, those of you who
either weren't called or were stricken, I extend my
condeolences to you. I promise you there will be
opportunities this week for you to get on a jury. Right
now, I'm going to send you back downstairs. Ms. Olsen is
probably going to dismiss you for lunch and then ask you
to come back and sit through another selection process
with Judge Hill after lunch. But if you'll report back to
her. Thank you for your service this morning and with any
luck, I'1ll see you later in the week.

(WHEREUPON, the jury venire was excused at
approximately 11:51 a.m.)

THE COURT: Counsel, y'all want to come up real
quick.

(WHEREUPON, bench conference was held in the presence
of the jury, but outside the hearing of the jury.)

TEE COURT: All right, ladies and gentlemen, 1if
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condolences are due to the people who weren't selected,
then congratulations are due to you. We're going to break
for lunch. What I was just discussing with the attorneys
was scheduling to determine whether we wanted to go ahead
and begin now or whether we wanted to take a break for
lunch. Oftentimes, it's necessary for the Court to take
up certain matters of law with the attorneys before we
actually begin the trial of the case and before the jury
takes its oath in this specific case.

So what we're going to do is release y'all for lunch.
And then we'll be lack at 1:00. 1:00. Please be on time.
Not out of respect for the Court or to the parties, but
out of respect for your fellow jurors. Because if 13 of
you show up and we're simply waiting on one, then your
being inconsiderate of your fellow jurcors and you will
have to enter into & jury room with 13 people locking at
you, glaring at you. So don't subject yourself to that,
please.

Also, during your lunch, please don't discuss the
case. I recognize that you don't know anything about the
case other than the allegations that were read from the
indictment, but it's not appropriate that you begin to
consider or to discuss the case in any way, shape or form.
The only thing that is appropriate for your consideration

in this case is the evidence which is presented in
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accordance with the law and the rules of evidence. Please
don't get on your smart phone or your computer and look up
this case and see if you can find out any information
about it. I don't think you could, but don't even try.
Because if vyou do, you will have tainted your
deliberations because you will have considered scomething
outside of what has been presented in court. Also, don't
discuss it with your spouse or your significant other or
your kids or your parents or your friends. What happens
is, invariably, they begin to ask you gquestions gbout the
case and they invite you to make qualitative
determinations about what you've already seen or heard.
And that, in effect, is a form of deliberaticns. So if
anyone offers to discuss it with you, just tell them I
can't do it now. When it's over, we'll have plenty of
time to discuss it in as much length as we care to, but
for the immediate time being, don't discuss it.

So if you'll be back, please, at 1:00 and we'll begin
the case then. I hope you enjoy lunch.

(WHEREUPON, the jury left the courtroom at
approximately 11:55 a.m.)

THE COURT: All right. Ladies and gentlemen, we're
going to retire for lunch. Be back at one. I will just
state for the record that the Defendant has not yet

appeared. This lunch period will be the opportunity for
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Mr. Stalvey to find him, if, in fact, he wishes to be
found. &and we'll be back at 1:00. All right, y'all have
a good lunch.

MR. STALVEY: Judge, before we break, I don't know if
you're golng to give the jury any kind of gualifying
instructions prior to getting started on the fact that he
may not be present, which I don't expect him to be
present., I'd like to know if you're going te do that
prior to my opening statement.

THE CCQURT: Do you want me To?

MR. STALVEY: T do.

THE COURT: Just for your information, what I'll say
is, ladies and gentlemen, it's obvious that the Defendant
is not here with us today. Understand that that changes
this proceeding in absolutely no way. Under the
constitution, under the law, the State has the burden of
procf. So the fact that he may not be here in court today
is absolutely irrelevant to what you will be asked to do
in this trial. Then at the end of the case, I'll give
them the charge on his failure to testify if, in fact, he
doesn't show up and deesn't testify. Okay?

MR. STALVEY: Okay.

THE COURT: But that's the way I'll set it up in the
opening charge to the jury. Okay?

MR. STALVEY: Okay. Thank you, Judge.
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THE COURT: OQOkay.

(State's Exhibit Nos. 1 through 5 were marked for
identificaticn.)

THE COURT: No luck, Mr. Stalvey?

MR. STALVEY: No, Your Honor.

THE COURT: I'm advised the jury is here. Y'all
ready to receive the jury?

MS. BENTLEY: Yes, sir.

MR. STALVEY: Ready.

THE COURT: Okay, bring them in.

(WHEREUPON, the jury entered the courtroom at
approximately 1:05 p.m.)

(State's Exhibit Nos. 7 through 8 were marked for
identification.)

THE COURT: All right. Good afternoon, ladies and
gentlemen. Thank you for being on time. I appreciate
that. I note it for the record and I thank you. We will
go forward a lot more efficiently if y'all continue to be
on time.

I'm standing up, I'm walking around. I'm just going
to apologize to you in advance. If during the course of
this trial you see me stand up and kind of pace back here,
it's not because I'm impatient, it's not because I'm
trying to move anyone forward, it's because my knee hurts

like the dickens and moving around just makes it feel
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better. Sco you might see me moving around and I tell the
attorneys that, too, s¢ you don't think I'm trying to send
any kind of message by pacing back here. If I want to
send a message, I'l1 send it more directly than that, I
promise you.

Ladies and gentlemen, it's always helpful, I find,
before beginning a case for me to give you some
indication, first of all, what your duties are as jurors,
what your role is, what you're tasked with doing, and
then, alsoc, to talk about the process and procedure that
we'll follew so that you won't be in the dark and
wondering what's next.

So let's go ahead and start by talking about what
your role is as jurors and distinguish that from my role
as the judge. Ladies and gentlemen, your role as jurors
is to be the finders of fact. You will determine what the
facts are in this case based on the evidence that's
presented in trial. ©Now, as I told you when we first
began, the State has the burden of proving the Defendant
guilty beyond a reasoconakle doubt. The State has the
burden of proving each and every element of the offense
beyond a reasonabkle doubt.

Now, what you will do in your deliberations,
ultimately, at the end of the case is determine whether

the State has met that burden of proof. &and you will




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

49

determine that by, first of all, analyzing the evidence
and determining what the facts are in the case. And you
will apply the law as I give it to you to the facts as you
find them toc be and determine whether the State has met
its burden of proof.

Now, you will determine what the facts are by
analyzing the evidence as presented in this case.
Evidence comes in many different forms. B2nd I don't know
as we stand here what the evidence will be in this case
because I haven't seen any of the witnesses or heard any
of the testimony. I'm in the same position that you are.
But I can tell you, generally speaking, that evidence can
be witness testimony, it can be documents that are entered
into the record, it can be audio tapes, videotapes. It
can be physical obijects that are presented into the
record. You will look at all of the evidence in the
aggregate and you will determine what has value and what
doesn't. You will determine who is credible and whe may
not be credible. And you will determine from that what
the facts are in the case.

You have the sole and exclusive authority to
determine what the facts are in the case. The attorneys
can't tell you and I can't tell you. If at any point
during this trial you hear me say anything that suggests

to you that I have an opinion about what the facts are or
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an opinion about the ultimate resolution of this case, you
may disregard that because I truly do not have any
opinion, any bilas, any preference. The only thing that
I'm concerned with is that both parties get a fair trial,
and, by extension, that y'all get a fair trial. You're
going to commit some deal of time to this trial. So it's
important that I make sure that it's fair to everyone, to
include you.

Now, in making sure that it's fair to everyone, I
will acquit my role of being the judge of the law. And
I'll make sure that we're following the appropriate
procedure, that we're following the rules of evidence, and
that we're following the law. Essentially, what I am is
the objective umpire or referee, just calling balls or
strikes, making sure that it's fair to everyone.

During the course of this trial, the attorneys may be
making objections or making motions before the Court. It
will be my role to rule on those objections to determine
whether, in fact, based on my interpretation of the law
and the rules of evidence whether evidence is admissible
or not admissible or whether one's side's motion should be
granted or not granted.

Now, understand, when I rule for one side, then I
necessarily must rule against the other. Don't take from

that that I have a preference or a bias either way, I,




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

certainly, don't. I must rule for one side or the other.
But understand that that decision is made, basically, in
the context of that one legal issue and it's just an
objective and sterile decision based on my understanding
of the law. Also, don't hold it against the attorneys
when and if they object or when and if they make motions.
That's their job, that's what they're here to do, to
represent their client's respective side.

At the end of the case, after you've heard all of the
evidence, I will give you a charge on the law. The reason
I give you a charge on the law at the end of the case is
because I don't really know at this point what law is
going to be applicable to the evidence that's presented in
the case. Just like you, I'm hearing it for the first
time. So it's important for me to wait until the end to
see what law will be applicable to the evidence that's
presented.

Now, the process that we will follow in this case is
we will begin with opening statements from the attorneys.
Now, opening statements from the attorneys are just that,
opening statements. It's not evidence. It's not evidence
to be considered by you in your deliberations. The
attorneys are charged with advocating their respective
positions, advancing their client's interest. So,

understand that when they argue to you, they are,
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essentially, trying to persuade you.

Now, 1in opening arguments, what the attorneys are
doing, essentially, is introducing themselves and their
case. It should be very brief. AaAfter they've both given
you cpening statements, then the State will have the
floor. That is, the will have the ability to put svidence
into the record. B2And, usually, what happens is the State
calls their first witness to the stand. That witness
takes the stand, the State examines the witness and the
Defense has the opportunity to cross-—-examine that witness.
After all the questions have been asked, then that witness
will be excused, the next witness comes up. After the
State has put up all the witnesses that it intends to
introduce and by introducing those witnesses, introduces
the evidence that it intends to introduce, then the State
will rest.

After the State rests, the Defense has the option,
and it's in his discretion, to present evidence and
present witnesses as well, If and when the Defense has
put up all of the evidence that it intends to put up, then
the Defense will close or rest and we will proceed to
closing arguments. Again, closing arguments from counsel
is not evidence, just arguments trying to ceonvince you of
their positions. After you've heard closing arguments

from both sides, then I'll give you the charge on the law,
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as I've already explained to you. After I've given you a
charge on the law, then I will direct you to return to
your jury room and begin your deliberations.

Now, it's important to know that you shouldn't start
your deliberations until we get to that stage of the
trial, that is beyond all the evidence and beyond the
charge on the law. And I suspect that by and through your
common sense you know why that is, but at the risk of
insulting your intelligence, I'm going to tell you anyway.
You recognize that it's not fair to make a decision on any
important subject until and unless you've heard all of the
facts that bear upon that particular issue. You know in
your own personal life that at some point in time, either
a brother, or a child, or friend has come to you and told
you you're not going to believe what happened, and they
tell you one side of the story. A&nd you may be entirely
convinced of that side of the story. And then you hear
the other side, and it changes the complexion and the
context of that entire story.

Well, the same is true in a trial in court, that is,
you need to hear the whole story before you begin making
any considerations or any deliberations. So understand
that when we break, and we will take some breaks, don't
discuss the case among each other, wait until I give you a

very clear signal to begin your deliberations. And I
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promise you that it's going to be a clear signal. If you
have to ask yourself did he say we could start
deliberating, the answer will be no because it will not
have been as clear as it will bhe.

Alsc, know that during the course of this trial, as I
suggested to you earlier, we'll be taking breaks. I like
to take a break zbout every hour to an hour and a half.
And it always depends on the witnesses, who's on the
stand, how much more time do they have to go, and is it a
convenient and appropriate time to take a break, But I
will tell you that if at any time during this trial you
need to take a break, you let me know. You are the 14
most important people in the courtroom and it's very
important that you're paying attention to the evidence
that's being presented. So I would much rather you raise
your hand and get my attention or the bailiff's attention
and say I need to take a break, even if ii's only five
minutes after we come back into the courtroom because I
would prefer that vou're payving attention as opposed to
saying I wish these people would sit down and shut up so I
can take a break. 5S¢ you let us know, you let us know and
I will be more than happy to do that.

Ladies and gentlemen, we're going toc begin ncw with
cpening statements from the attorneys in this case. But

before we do that, I'm going to ask the clerk of court to
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swear you in. FEarlier, you took a break to tell the
truth. This cath is a little bit different and specific
to the case wherein you will swear to truly and verily try
the case in this instance.

Yes, ma'am.

THE CLERK: Okay, please, stand and raise your right
hand for the oath. The proper response is, I will.

{WHEREUPON, the jury was sSworn.)

THE CLERK: Thank you, please be seated.

MS. BENTLEY: May it please the Court?

THE COURT: Yes, ma'am.

Qpening Statements

MS. BENTLEY: Mr. Stalvey. In October 2011, K.C.O.
was getting her life back on track. You will hear

that K.C.0O. did not have an easy upbringing. Her mother
had previously lost custody of her and her brother and she
spent several years in foster care. In October of 2011,
K.C.O. 's brother decided to remain out of the home and
live with friends. K.C.O. 's mother worked two fast food
jobs to support her family. In October of 2011, K.C.O.
had been in trouble with the law. She was on house
arrest, She had a newborn daughter that she named Zoe.
And she was completing her schoolwork with the help of a
teacher who came to her home. In Cctober 2011, K.C.O.

was 13 years old. She had a lot of responsibility
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on her shoulders. BAnd her background made her the perfect
target.

You will hear that K.C.O. and her mother met Terry

" McCarrell in early October 2011. They were taking

K.C.O. 's daughter, Zoe, for a walk around the
neighborhood and ran into one of K.C.O. 's classmates, a
boy she went to middle school with, a boy who was at the
gas station with Terry McCarrell. In October 2011, Terry
McCarrell was 48 years old. He had 22-year—-old daughter,
he had grandchildren.

Ladies and gentlemen, you are here today because the
State alleges that a few weeks after that initial meeting
in October of 2011, Terry McCarrell began a sexua;
relationship with 13-year-old K.C.O.

My name Lisa Bentley. Andrew Culbreath and I are the
prosecutors in today's case. We will be presenting
evidence that Terry McCarrell committed the four crimes
that he's been accused of. I want to talk to you a little
bit about those crimes and the evidence that needs to be
proven.

First, Mr. McCarrell has been charged with criminal
sexual conduct with a minor in the second degree and lewd
act upon a child. Those are based on his sexual
relationship with K.C.O. . In South Carclina, the

law is clear, no adult can have any sexual contact with




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

57

any child under the age of 15. There are no exceptions to
that law. Criminal sexual conduct and lewd act are
slightly different. Criminal sexual conduct reguires that
a sexual battery have occurred between the parties. The
sexual battery is defined as either traditional penile
vaginal intercourse or oral sex. The State will show that
K.C.O. and Terry engaged in both traditional sexual
intercourse and oral sex.

A lewd act. What is a lewd act? A lewd act, on the
other hand, is merely inappropriate touching, touching,
rubbing, fondling, any action by the Defendant on the body
of the victim that is meant to arouse either himself or to
arcuse the child. You will hear that on, at least, one
occasion Terry rubbed K.C.O. 's whole body in an effort to
get her to acquiesce to sexual intercourse.

Mr. McCarrell is also on trial today for grand
larceny and contributing to the delinguency of a minor.
These are also based somewhat on his relationship with
K.C.O. . The evidence will show that on
November 14th, 2011, K.C.O. and Terry were spending time
together and they ran into K.C.O. 's neighbor, Jesse
Woodard, her next door neighbor. Jesse was talking to
K.C.O. and Terry about tattoo work and he offered to show
them some pictures. The testimony will show that K.C.O.

and Terry both entered Mr. Woodard's home, his wife was
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not present, and that while inside, Terry took Mrs.
Woodard's wedding set, her engagement ring and her wedding
ring, both of which she accidentally left at heme that
day.

K.C.O. will talk to you about her involvement in
that. She will tell you that she knew Terry took the
rings and that when he asked her to, she agreed to help
him cover up that crime. By accepting that stolen
property, that made K.C.O. break the law, which is the
basis for the contributing to the delinquency of a minor
charge.

Now that you know what this case is about, what the
charges mean and what I have to prove, I'm going to tell
you a little bit about what you can expect from the
State's case. You're geoing to hear from a number of
witnesses. You will hear from both Jesse and Tamila
Woodard, K.C.O. 's neighbors who had their rings stolen.
You will hear from the investigator of that larceny case,
who, while investigating for larceny, came upon some text
messages ilndicating the sexual relationship between
K.C.O. and Terry. You will hear from Mr. McCarrell's
daughter, whose cell phone was used in some of that
communication. You will hear from K.C.O. and her mother
and additional police officers.

Keep in mind that real life crime does not get the
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benefit of television editing or script writers. And sex
crimes, most of all, are secret crimes. They are not
committed out in the open. They are not committed with
witnesses around. They are kept behind closed doocrs,
Because of that, the testimony of the victim is of the
upmost importance in this case. K.C.O. is the only
person that was there. She is the only person that can
give you the details of the crime, the details of her
sexual relationship with Terry McCarrell. And when you
listen to K.C.O. 's testimony, keep in mind what I told
you at the very beginning, she was the perfect target.
She was not perfect, she was the perfect target for a man
like Terry McCarrell.

At this time, Mr. Culbreath and I thank you. We
thank you for your attention. We thank you for your
patience during the trial process. And we thank you for
giving justice a chance today.

THE COURT: Yes, sir.

MR. STALVEY: Ladies and gentlemen, as you heard,
K.C.O. , certainly, grew up a troubled child.
When she was in middle school, she was expelled, charged
with several juvenile offenses, some inveolving getting
into fights at school, some involving threats with other
students at school. She ran away from home when she was

either 11 or 12. She has been before the Family Court
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here in Greenville County several times. And ladies and
gentlemen, while she has grown up troubled, there's,
certainly, no doubt about that, and while she has grown up
with a very unfortunate family situation, there's no doubt
about that, throughout the course of her life, there's
always been somebody else to blame for K.C.O. 's actions.

When she went before the Family Court back in 2010,
she admitted to the Judge that she was on drugs or had
used drugs, specifically methamphetamine. At that time,
the Judge said, Well, we need to find out who's giving her
this methamphetamine. It was scmebody else's fault. You
know, she had a child when she was 12 years old. At that
time, again, that wasn't her fault. At this time, she was
investigated for stealing some rings. 2And my client,
Terry McCarrell, was involved in that investigation. And,
again, as you'll see during this trial, that wasn't
K.C.O. 's fault either. This is a pattern, ladies and
gentlemen. And you're going to see during the course of
this trial that what we're here seeing today is a
continuation ¢f that pattern.

Ladies and gentlemen, all that I ask you to deo is
forgot about what has happened in the past and I want you
to focus on what's happened in this case. Because who's
really responsible for what we're here for today? The

State's going to say it's my client. The State's going to
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say what has been said throughout K.C.O. 's life, her
actions are the product of another's wrongdoing.
Well, that's not the case. You'll see that when she

committed this act, when she stole these rings, or took

part in stealing these rings, she knew what she was doing.

And when she implicated my client and when she was
pressured by the police into telling them something about
my client that, in fact, was not true, she did it. And
why did she do it? Because, again, she's trying to shift
the blame to another individual for her actions. That's
what happened in this case, she's done that all of her
life.

I just ask that you pay attention to the facts, you
pay attention to the testimony that you hear during this
case. You look at all the evidence that's presented to
you. And at the end of this case, it will be clear, this
is just another example of K.C.O. shifting the blame to
another person to get out of whatever trouble she's in.
It will be clear from the evidence, clear from the
testimony that that's what's happening in this case.
Thank you.

THE COURT: Hold on, Mr. Culbreath.

lLadies and gentlemen, it may be obviocus to you that
the Defendant, Mr. McCarrell, is not with us here in the

courtroom today. I can tell you honestly that I don't
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know why he's not with us in the courtroom today. But I
can tell you as well that it doesn't matter. The fact
that he's not here doesn't change anything about these
proceedings in any way. What you are charged with doing
is determining whether the State meets its burden of
proving each and every element of the offenses beyond a
reascnable doubkt. It dcesn't change by virtue of the fact
that he's not with us today. I can tell you that I will
not conduct myself as the judge of the law in this case
any differently and I charge ycu that you shouldn't
conduct yourself as judges of the facts in any different
way as consequences of him not being here.

So having said that, Mr. Culbreath, I think you were
beginning to call your first witness, sir.

MR. CULBREATH: Thank you, Your Honor.

MR. STALVEY: Judge, I'm sorry to interrupt you. I'd
ask the State's witnesses be sequestered prior to the
presentation of the case.

THE COURT: Okay. All right. Any objection to that,
sir?

MR. CULBREATH: No.

THE COURT: &ll right. There shall be an order of
sequestration. TIf you will take care of that before you
call your first witness, sir.

MR. CULBREATH: The State's first witness will be Ms.
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Tamila Woodard.

THE COQURT: Ladies and gentlemen, just so you know, I
don't have any secrets, when either party makes a motion
for sequestration, what that means is they're asking that
the parties who are going to testify not be present in the
courtroom while the other witnesses are testifying, which
means that they couldn't, essentially, corroborate each
other's testimony as a consequence of listening to each
other's testimony. So I've granted the order of
sequestration. What you see now is the witnesses
physically leaving the courtroom. And they will come back
in one bynone. A1l right.

WHEREUPON;

TAMILA WOODARD,

after being duly sworn, testified as follows:
THE CLERK: Thank you. Please be seated. Please state
your name for the record.
THE WITNESS: Tamila Kathleen Woodard.

DIRECT EXAMINATION

BY MR. CULBREATH:

Q Ms. Woodard, good afternoon.
a Good afternoon.
Q My name is Andrew Culbreath, I'm going to ask you a

few questions.

y: QOkay.
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Q I'm going to stand over here so you can kind of look
at me and look at the jury as well and they can see you.
You've given us your name. Tell us a little bit about
yourself. Tell us abeout your age. Are you married?

A Yes, I'm married. I have been married for seven
years. Me and my husband have been together for 10. I'm
28 years old. I have two daughters. I have a
four-year-old and a six-year-old. I currently am

employed. I work as a peer support specialist at Faces &

Voices of Recovery in Greenville. It's a form of drug and

alcochol counselor. And I also work at Brushy Creek Custom

Doors building cabinets and countertops.
Is that out of Greer, Brushy Creek?
Yes, ocut of Greer.

You mentioned you were married, is that Jesse?

O Ho0

Yes, Jesse Woodard.

Did you go to school around here?

=R &

I did.

Where did you go?

=0

So you did?

= &

Yes.
Q What do you do at Brushy Creek?
A I build cabinets, countertops, we do crown molding,

base boards, a variety of different packages we do.

I went to Riverside-Jenkins and Traveler's Rest High.
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Q Okay. You mentioned Faces & Voices of Recovery. I

think they also call it FAVOR?

A Favor, yes.

Q Tell us about that. What got you interested in
counseling?

A I grew up kind of almost in a rough situation like

K.C.O. , to be honest. I was introduced to drugs at a
very, very young age. I was a meth addict for over 10
years. I finally got clean. I have been clean for four
years today. BAnd so I went through Pickens Behavioral
Health Services and completed intensive outpatient rehab.
After I completed that, I got asked if I would like
to join the board over the drug and alcohoel commission in
Pickens County. And I still currently do that. That's
how I got introduced to my first peer support specialist
and I found out what they do. You know, part of the
gualifications for that job is you had to have been a
prior addict and, actually, gone through and completed
treatment successfully and had, at least, two years
underneath your belt clean time. So then I gct my
certification November 1lth iast year.
o] How often do you go out there every week?
A To FAVOR? Most of my work is, actually, done over
the telephone from home. I meet clients on the weekends,

but I work out there con Fridays.
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Q Are you living here in Greenville?

A I live -- I, actually, live in Pickens County.

< Okay.

A I live right on the Greenville County/Pickens County

line in Caesar's Head.
Q Well, with the past history of drug use, did you have

any issues with law enforcement?

A Yes.
Q Please tell us about that.
A Yes. 2007, I was, actually, convicted, if my

reccllection is correct. It was illegal use of a driver's
license, obtaining property under false pretense, I had a
grand larceny charge. But those -- drug paraphernalia,

possession of drugs. BAnd then -- I think that's about it.

But it was all stemming from my drug use.

Q Is that when you hit rock bottom?
il Yes.
Q Let me ask you a question c¢r two about and direct

your attenticn to November l4th of 20117

A Okay.

0] You told us now where you're working and where you
live. Where did you live back then?

y: I lived in Greenville County right off Parker Road.

0 Was that - -

A West Parker Road.
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—— West Parker Road?

o

b=l
£
o)
ct
.

In Greenville County?

= 0
@]
~
f
L

Q All right. For the jury, tell us a little bit about
where that is. 1Isn't that off West Blue Ridge?

A Yeah, it's on the corner of Parker Road and West Blue
Ridge. 1It's right outside of City View, right up behind
Berea, kind of behind the Wal-Mart.

Q How long —-- as of November 14th, about how long had
you lived there?

A Just a couple of weeks.

Q Who were your living there with?

A Me and my husband.

Q Okay. All right. So I'll take you back, where were
working at the time on November 14th?

A I was working at Dominc's as an assistant manager,
and I was also working at Yellow Cab as the lead
dispatcher. I had two jobs.

Q Well, tell this jury about the series of events that
led to your involvement in this case on November 14th,
2011, how did that start off?

A Okay. I had gotten ready for work that day. I went
in approximately about four p.m. Before I got ready, I

was going my hair and I had put gel in it. Any time I put
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gel in my hair, I always take my rings off because it gets
caked in my rings. And I set them down on a desk that I
have. It's kind of like -- it was a very small trailer
that we lived in and there's a desk that kind of sat in
the entryway right next to where my kitchen was. And I
washed my hands and ran out the door because I didn't want
tc be late. Then I worked until abcut 8:00, 8:30ish p.m.
that day and then came home.

Q Now, when you walked into your residence there, is it
laid out in a such a way that the living rcom is off to

one side and the kitchen is the other?

y:\ Yes, and it's opened.

Q It's an open area.

A Yes, it's an open area.

Q Ckay. You mentioned a desk, where was the desk?

y: When you walk in the front door, the living room 1is
like -- you're walking directly intoc my living room. And
to the right -- I mean, to the left is a small, tiny

little closet. Then right after that is a wall where the
cleoset ends and that's where my desk was. And then if you
just kind of walked arocund the desk, that immediately
leads into my kitchen. 1It's a very, very tiny kitchen.
And then I had a small little round kitchen table. And
then there's a small hallway and that's where I had my

washer and dryer. Then there was a bathroom and a
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bedroom. Then if you walk in to the right, there was one
bedroom that stemmed off of the living room.

Q So when you're walking in, can you get into your
kitchen without first passing the desk?

i You have to pass the desk to get to the kitchen.

Q You mentioned this was Lot .?
A Lot .

0] Is that called Shady Oaks?

A Yes.

Q Is that a mobile home park?

A Mobile home park.

Q All right. Tell a little bit about the layout of the
park, the homes and such.

piy Whenever you pull in directly off of Parker Road,
there is a white two-story house that sits right in front.
Well, then, you have a bunch of trailers that starts on
the left-hand side. And after you pass the house, you
know, dead lined up with the house is the first trailer.
And then they are very, very close. I mean, there's not
much distance between the trailers at all. Then it goes
around in a circle and comes out the other side of the
house. It was just a big circle.

Q So it makes like a half circle?

A Yes.

0 End I kind of interrupted you. You were explaining
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you had taken vour rings off.

A Yes. I took them off while I was doing my hair and
set them down on the desk and washed my hands and then I
just grabbed my stuff and ran out the door.

Q You were headed off to work at where, Domino's?

A Yes, Domino's.

0 Okay. All right. So take us from there. Well,
first, let me ask you this. Describe the rings.

A Okay. I had a gold tulip ring that had red rubies in
the top of it. I, actually, got it for my graduation
present from my mom. Then my wedding set was a white gold
band that had the diamonds, small diamonds that went all
the way around it. And my engagement ring was also white

gold, but it had two smaller stones on the side and then

one large stone in the middle. BAnd then it had -~ each
prong was —-- it was like twisted, like the metal was
twisted in it. It had like -- it had a really pretty

design on it.

Q Okay. 2&nd about how long had you had those about
this time? You got married in 20077

A Yes, that's the year we got them was 2007.

Q And as for the -- I know you menticoned three rings,
but your wedding band, the white gold, and, also, the
engagement ring, what is the value of those two rings?

A $2,470.
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Q That's pretty specific, how do you --
A Yes. Because I made payments on it for a long time

to get those.

Q Okay. Yes. So based on that 2470, that's the value
of those two rings?

A Yes, And after I had purchased them -- because, you
know, I didn't get to pick them up until we completely
paid them off. I took them up to Lee Jewelers because I
wanted to have the clarity checked on them because there
was a lot of cubic zirconia that was going around that
really looked real. So I took them up to Lee Jewelers
right there at Cherrydale and she told me that was the
estimated value of the rings.

Q Ckay.

MR. CULBREATH: Your Honcr, if I may approach the
witness? I'd like to show the witness what's been
premarked as State's Exhibits 7 and 8.

THE COURT: Yes, sir.

BY MR. CULBREATH:

Q Ms. Woodard, let me show you what's been premarked as
State's Exhibits 7 and 8. Do you recognize those?

A Yes, I do.

Q What are those photographs of?

A That one is my wedding band.

Q When you say that one, which one in particular?
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A

Both of them are, that's turned to the side and this

is laying flat down.

Q

A

Exhibit No. 7, what view is that giving you of your

This is a side view.

finger, you could see the

Q

A

move

And then No. 8, what
Lying flat down on a

And do you recognize

Like if it was sitting on my
top view.

is that view?

surface.

that ring?

Yes, I do.
Does that look to be the exact same ring that you had
date?

Yes, 1t is.

Any alteraticns or changes to that?

Not that I can see.

MR. CULBREATH: Your Honor, I'd like to go ahead and
these in evidence as State's 7 and 8.

THE COURT: Any objection, sir?
MR. STALVEY:

No objection.

THE COURT: All right. Without objection, the same

is moved into evidence.

into

MS. BENTLEY: Thank you, Your Honor.
(WHEREUPON, State's Exhibit Nes. 7 and 8 were admitted

evidence.)

BY MR. CULBREATH:
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Q Ms. Woodard, tell us what happened after you got off
work., Did you come home or did you come home early, how
did that happen?
A Yeah, I -- the whole reason why I went in is I filled
in. I was doing a fill-in, so I only had to go in for a
couple of hours. When I came home -- most of the time
when I come home, you know, I'll sit down and kind of wind
down. I just don't like going directly in and taking a
shower. So I sat down and was winding down for a minute.
I was in the kitchen —-- I was doing something in the
kitchen, I can't remember if it was washing dishes or
getting something to drink and my husband had bent down
and he's like, Tamila, your ring's on the floor, and
handed me my red tulip ring. And I was like, Where's my
other two at? He was like, Which ones? And I'm like, My
wedding bands. I was like, I left them all sitting on the
desk, where are they? And that's when -- excuse my
language, but that's when he said, Oh, shit --

MR. STALVEY: Objection, Your Honor. We're getting
too much intc the hearsay. He's here and he can testify.

THE COURT: Okay. Well, specifically, with respect
to that, I'll overrule. It's not intended for the truth
of the matter asserted.

Go ahead.

MR. CULBREATH: Thank you, Your Honor.
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BY MR. CULBREATH:
Q All right, Now, let me ask you to just back up one

second. You came home, went through your usual routine?

A Yezh.
o} Who was home ~- who else —-
A Just my husband.

Ckay. Only the two of you lived there, correct?

Yes.

L O I &

a realization that two of your three rings were gone?

yiy Yes, sir.

o] Then you had a conversation with your husband?

A Yes.

Q Based on that, what did -- what did you do and what
did he do?

A He said, I think I know what happened to them. 2and
he explained to me, you know, that K.C.O. and Terry had
come over to the house.

MR. STALVEY: Cbjection, Judge. Again, hearsay.

THE COURT: OQkay. All right.

What's your position on that, sir?

MR. CULBREATH: Well, she's just describing why
somebody took the particular action that they did, not
necessarily for the truth. She's giving us the complete

picture.

Okay. So at some point when you came home, there was




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

(Tamila Woodard) - Direct by Mr. Culbreath 75

75

THE COQURT: With respect to that statement, that is
that he said that they had been there, then I overrule
because I don't think that's admitted toc prove the fact
asserted. ©Now, going beyond that, I think it's
questionable. Okay. And that is, essentially,
establishing the scene. Go ahead.

BY MR. CULBREATH:

Q Let me ask you about -- we talked a little bit about
K.C.O. and Terry. when you say K.C.O. , where do they
live in relation to you?

n If you walked out my front door, they lived in a

trailer directly in front of me.

Q And when we're talking about distance, how far as we
talking?
A I could stand on my bottom step and lean forward and

like with the tip of my fingers touch the trailer.

Q So we're talking close?
A Very close.
Q So you and your husband had a discussion after you

realized these rings were gone?

A Yes.

Q And he left the residence and went next door to
K.C.O. 's house?

A Yes.

Q Did you step outside or go over there?
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A Yes, I was standing on the porch.
Q Did you have a view of what was going on?
A No.
Q Could you overhear what was going on?
y2y Yes.

Q And your husband, Jesse, did he speak with K.C.O.
over at the residence?

A Yes, he called K.C.O. outside. K.C.O. stepped
outside and they spcke at the end of the trailer.

Q Ckay. So what is your recollection after the
conversation that he had with K.C.O. ? What action was
taken next?

A K.C.O. went back into the house and was going, I
guess, to talk to Terry abocut, you know, what had
happened, if he had them. She said she didn't know
anything about it.

Q Okay. When your husband came back, did the two of
you make a decision to contact law enforcement?

A Yes. Well, that's when me and my husband were out

there and I told him, you know, if I didn't have the rings

back within a very short periecd of time that I would be
calling the law out there.

Q Did you, ultimately, have to de¢ that?

A Yes.

Q All right. Did you give anybody permission or
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authority to take your rings on that date?

A No, sir.

Q Did you ever get a phone call after that from a
Brittany or a Brooklin Pollard?

A Yes.

0 Whe is Brooklin Pollard?

A Terry's daughter.

Q After you met with law officer, did you have to take

-- review any photo ID's or photo lineups or anything like

that?
. No.
Q But you at some point got a call from Broocklin, what

was that conversation about?

A Was asking if she was able to find the rings and give
them back if I was willing to drop charges.

Q So she was proposing to you that if she found rings

and got them back to you —-

A Yes, sir.

Q She was asking if you would drop charges?

A Yes.

Q Do you know how she got in touch with you to start
with?

L I have no idea how she got my number.

Q In response to that, what did you tell her?

A I told her that if she was to find them and she could
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get them that she needed to turn them into law enforcement
and then I would go pick them up from them.

Q Was that --

A Since the law was already involved.

Q Okay. To avoid contact with her directly?

A Yes.

Q All right. And did you ever, ultimately, receive any
of your rings?

A One of them, the band.

Q Would that be Exhibit 7 and 8 here that we've seen?
A Yes. I did not receive the engagement ring back,
theough.

Q And was Terry McCarrell authorized or permitted to

take your rings?
A No.

MR. CULBREATH: Ms. Woodward, thank you for your
time. Please answer any questions defense counsel may
have for you.

CROSS-EXAMINATION

BY MR. STALVEY:

Q Ms. Woodard, you testified that you've had some
issues with drugs before, correct?

A Yes, sir.

Q I believe you testified that you have been clean four

years today, i1s that correct?
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A Yes, sir.
Q So you haven't done any drugs since July 6th of 201072
)Y July 7th, 2010.
Q Is that correct?
A That's correct.
Q All right. Baven't smoked any marijuana?
i Nothing.
Q Did your husband, Jesse, also have some issues with
drugs?
A Yes.

MR. CULBREATH: I object, Your Honor, as far as
relevance with this witness.

THE COURT: All right. TI'll let you ask that
guestion. I don't know how far you're going to go with
it, but with respect to that specific question, I
overrule,

MR. STALVEY: Okay.

THE WITNESS: Yes, we both did.

BY MR. STALVEY:

o] All right. Has he gotten sober like you?

A Yes, he has.

0 Do you know 1f he's been sober for a particular
amount of time?

A Same time as me.

Q So y'all both got sober --
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Together.

A
Q Together July 7th, 20107
a Yes.

Q And to your knowledge, he hasn't had any kind of
relapse or anything like that?

A No.

MR. CULBREATH: Your Honor, I renew my objection. I
think we've run this line of questioning down as far as
it's relevant.

THE CQOURT: All right. I overrule. You can ask the
question.

THE WITNESS: No, he has not.

BY MR. STALVEY:

Q To your knowledge?

A To my knowledge, correct.

Q Did you ever have any suspicions that he may have
relapsed?

i No.

Q And --

A We had cur children taken in 2010.

Q Okay.

A A couple months after that is when we buckled down

and we got clean. 2011, April 15th, if I'm not mistaken,
is the date we got our children back.

0 Okay.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Tamila Woodard)} - Cross by Mr. Stalvey 81

81

A That's when we were staying in that trailer. We were

under DSS's custody. At that time, we were under court
orders. We were both in inpatient services. We were
going to Pickens Behavioral Health Services at the time.
And we were forced to do hair strand tests, drug tests
randomly through them and through the Pickens County court

system during the time that the theft of the rings had

happened.
Q Never failled any of the drug tests?
A Never, not one.

Q What about your husband?

A No, never did.

Q When was the -- when was the last -- if you remember,

when was the last hair strand test that you took?

2y The last one that I took was, actually, when I went

to -—- right before I got my state certification as a peer
support specialist. I had to submit one more hair strand
test.

Q Was that in 20117

A Last year, 2013.

¢ Ch, okay.

i\ November. It was, actually -- I want to say it was

the end of October is when I had to submit it.
Q All right. And you said you had the rings appraised?

A Yes.
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Q What year was that?
A That was the year that I paid for them, so 2007.

Q Was that the last value that you got for the rings?

A Yes.
Q In 2007, the rings were valued at just over $2,0007
A Yeah, 2000 -- it was almost 2500. It was 2004 —-

they said, roughly, it was like 2400 like 80 something
bucks is what the lady had given me.

Q And that was in 2007, right?

A Yes.

MR. STALVEY: Thank you. No further questions.

THE COURT: Sir?

MS. BENTLEY: No redirect, Your Honor.

THE COURT: All right.

Ma'am, I appreciate you being here. You may step
down.

You may call your next witness.

MR. CULBREATH: Your Honor, the State would call
Jesse Woodard.

THE CLERK: Mr. Woodard, please come forward. If you
will please pause at the end of the bench, place your left
hand on the Bible and raise your right hand.

Whereupon;

JESSE WOODARD,

after being duly sworn, testified as follows:
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THE CLERK: Please be seated. Please state your name
for the record.

THE WITNESS: Jesse David Woodard.

THE CLERK: Thank you.

DIRECT EXAMINATICN

BY MR. CULBREATH:

Q Good afternceon, Mr. Woodard.
A How you doing?
Q Good. Tell this jury -- we know your name, you've,

obviously, given us your name. Tell this jury a little
bit about your background, your age, marital status, tell
us a little bit more abeout you.

n I'm 30 years old, turned 30 in May. When I was
young, I was in troubkle, too. I got in trouble for purse
snatching when I was in my teens. Then I had my bat with
drugs and alcohol and stuff. Tamila and I got married, we

had some kids. We have two beautiful girls.

Q Tamila here, that's -- when did you get married?

A We got married seven years ago, So.

Q You've got some children?

A Yes, sir, we've got two little girls, six and four.

After we had our girls, we had our last little bat with
drugs. Both of us got in trouble. We have cleaned up
now, you know. Basically, Jjust living life, loving life

Nnow.
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Q Well, back in November of 2011, were you still having
troubles with drugs or were you trying toc get things
straightened out?

A When?

Q November 14th, 2011, when this occcurred?

A We were clean by then.

Q Well, tell us a little bit more. Where are you
working now?

A I'm working at -- doing commercial roofing. Me and
my buddy of mine, Travis, we do commercial roofing
together.

Q Well, let me steer your attention now to the events
that occurred on November 14th, 2011, that got you
involved in this case. - West Parker Road, do you
recognize that address?

A Yes, sir, Tamila and I had a little trailer back
there in the back.

Q Is that Lot .?

A Yes, sir.

Q And that's in Greenville County?

A Yes, sir.

Q When had you first moved in there, if you remember?
Or let me ask that a different way. How long had you and
Tamila lived there together when this incident arose?

A Probably about a month or so,
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Q QOkay. All right. Tell us a little bit about what
had been going on earlier that day, November 1l4th. Tell
us how you got in contact with the Defendant, Terry
McCarrell, and what occurred after that?

A I walked outside to smoke a cigarette and him and
K.C.O. -- Terry and K.C.O. were standing outside. And
we just got to talking about tattoos and stuff, which I
had a bunch of tattoo books and stuff inside my house.

and I was 1ike, If y'all want to, we can go in here and
look at these boocks or whatever. They were talking about
wanting to get some tattoos and I was like, Y'all can look
at them and get some ideas or whatever out of these books.

Q Let me stop you right here. You mentioned Terry and

K.C.O. , who is K.C.O. 2

A Um --

0 1s that K.C.O. ?

A Yes, sir.

Q Now, where did she live in relation to your house?

L Like our trailer is right here and then their trailer

was right there in front of ours, so they were next door
neighbors to us.

Q And you had mentioned Terry. When you first saw the
two of them that evening, did you know who Terry was at
that time?

A No, that was the first time I had ever met him.
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Q Okay. And could you describe him for us?
A Terry?
Q Right.
A He's probably about six or eight inches shorter than

I am. At the time, he was, I'd say, about 220 pounds,
black guy. He had gray hair. ©Not all the way gray, kind
of like just a little bit gray in it.

o) About what time of night when you met him?

A It was about 7:00, 7:30 when I met him.

Q Was it dark?

A Yeah, yeah, it was getting there.

Q Okay. All right. Did you —-- when you first met him,
did he introduce himself?

A Actually, K.C.0O. introduced him. She was like, This
is my friend, Terry, or whatever.

Q Qkay. Did they come inside?

A Yeah, I invited them to come into inside the house.

We all walked into the living room and we sat down. I was

going on —-- lcoking at some magazines and whatnot.

Q Tell us abeut the layout of your house and where they
were?

A Okay. So when you first walk in the house, my living

room is right here and my kitchen is right here. And
there's like a —-- it's like a half wall in between the two

separating the two. And then there's a desk sitting right
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down there at the end of the half wall. So it kind of

made

like a little hallway going in between the kitchen

and the living room.

Q

A

Ckay.

S0 we all came in and we sat down in the living room.

And we were all sitting talking about doing tattoos and

stuff, getting tattocos. And I was telling them a little

bit of our life story and about us getting clean, orff of

drugs and stuff and why we're doing it and showing them

pictures of our girls and stuff. I had pictures all

around the house and all.

Q

Q
A

So do you like tattoos?
Yes, sir.

Is that something you and your wife are interested

Yes, sir, we got a whele pile cof them.

All right. So you've got artwork and photographs as
in your house?

Yes, sir.

Is that what you were talking to them about?

Yes, sir.

Okay.

So I was telling Terry a little bit about our life

story and whatnot. I walked him around showing him

pictures of my girls and all and all of us as a family and
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everything. We walked into the kitchen and then I started
walking out of the kitchen. He was following me out of
the kitchen and I heard something, like something hit the
floor or I just heard like a tink. It was like I heard
something that I shouldn't have heard. Then I turned
around real quick like that and like he was moving kind of
quick, but it was like a little -- like I just caught him
out of the corner of my eye, but I didn't really see
anything, though. It was just like he kind of like moved,
like straightened up real fast, but that was it. And I
didn't really think anything about it. I just figured
something might have fallen off the desk or something. I
looked around real fast like that and I didn't see
anything, so we just came back in the living room and we

all sat down or whatever.

Q So you had gone into the kitchen area with Terry?
A Yes, sir.

Q Where was K.C.O. at the time?

A She was sitting on the couch in the living room.
Q And did she ever go into the kitchen at all?

A No, sir.

Q Ckay. Was she ever in the proximity or near that

desk that you talked about?
A No, sir. Like the couch she was sitting on -- I had

one couch against the far wall over here and another couch
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right here. She was sitting on the couch against that far
wall. So she was like probably 10, 11 feet from where the
desk is.

Q So when you heard that sound of something hitting the
floor, it didn't quite register with you at the time?

2 No, I didn't really quite know what it was at the
time, but, I mean, I just like turned around. I didn't
see anything right offhand, just glanced really quick, but
I just kept on moving and sat down. I didn't really think
anything about 1it.

Q Well, how long were they over at your house?

A Probably like 30 minutes to an hour at the most.

Q Since about 4:00 at day, had there been anybody else
over at your house?

A No, sir.

Q And when they left -- about how long after they left
was 1t before your wife came home?

A It wasn't too long at all. I mean, it might have
been 30 minutes tops.

] Tell the jury about when your wife came home and you,
ultimately, realized that the rings were missing.

A All right. Whenever she came in the door, 1 was
sitting there watching TV. I stood up, gave her a kiss.
She walked in the door. She went walking through to the

back of the house. I think I was -- we might have even




90

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Jesse Woodard) - Direct by Mr. Culbreath 90

been having a conversation about how our day went or
whatever. And I happened to look down -- I was walking by
the desk and just happened to locok down and I saw her
tulip ring on the floor. And I was thinking well, that's
welrd. And I picked it up and I went to go hand it to
her. And then it just kind of started to register in my
mind right then like that might have been what fell on the
floor or whatever. So I handed it to her and then she was
like, Where did you find this? I'm like, It was on the
floor. Then she said, Well, where is the other two rings
at? And I was like, What other two rings? And she was
like, Well, I had all three rings sitting right here on
top of the desk, where the cther two rings at? 2And I was
like, Hold up one minute. &And then I went running out the
front door, went over to K.C.O. 's house, knocked on the
door. She came to the door --

Q Now, when you say "hold on" and you realized and ran
out, what did you tell your wife?

A I told her, I said, K.C.O, and this guy was over
here -- she didn't know who Terry was at the time. She
had never met him. 2And I was like, K.C.O. and this gquy
was over here. I sald, He must have took the rings or
something, you know, he must have took the rings. Let me
go check it out right quick. So I ran out the door,

knocked on their door. S8he came to the door, K.C.O. came
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to the door. I told her, I said —- I told her, I said, T
know that Terry must have stolen those two rings, he had
to have, you know, but if you'll tell him that -- if he

gives them back to me right now, I won't call the law or

anything. There won't be no more trouble. There wen't be

none of this right here, you know. If he just gives them
back to me, there won't be nothing else to worry about.
won't hold it against him or nothing like, you know. And
she was like, Well, hold on a minute, let me talk to him
about it. And she shut the deoer and zll, walked back
inside. I walked back over there with Tamila and we
waited on her to come around the corner. She come around

the corner back towards our house and she said --

Q She who now?

a K.CO.

Q Okay.

A She said, He said he didn't know anything about it.

He didn't have anything to do with it, like that. And I
was like, Well, you see what I've got to do now, I've got
to call the law because something's missing out of my
house and he was the only person that was anywhere near
them, so, I mean, I'm going to have to call the law.

o When you're saying anywhere near them, what do you
mean? As far as when he and K.C.O. , was he the one —--

A I mean, like, he was the only person besides me that

I
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was, you know, right there by the desk where they were at.
He had to take them.

Q Did you call law enforcement?

A Yes, sir, I called Greenville County. And they came
out about 15 minutes later and we explained to them what
happened ~-- well, I explained to them what happened. And
they walked over next door and got K.C.O. and Terry out
of the house and searched Terry. He didn't have the rings
on him or anything.

Q When you say searched Terry, how did you identify
Terry to the sheriff's deputy?

A They asked me was that him, was that the guy that was

in my house and I was like yes, sir, it was.

Q And that was the one that introduced himself as Terry
to you?

A Yes, sir.

Q So they searched Terry and didn't find the rings?

A That's correct.

Q What happened next?

A They searched him, he didn't have them on him. The
police officer came over and got a statement from me. And
then they told us if he went to go leave at zll to call
them directly back out there. Because more than likely,
if he went to go leave the house, he would probably have

them on him then. So we waited around ocutside for a
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little bit.

Q Who's the we?

A Me, myself, Tamila and one of our neighbors, Bo. He
was standing out there with us. He just saw the police
out there and was like, What's going on? So he came out
there and was talking to us about it. I was telling him
what happened. And Terry came out of the trailer and
started walking on down like he was going to leave out the
trailer park and he turned around and said, Fucking law
callers, like that.

O He was saying that to who, to you?

S I guess to me, Tamila, everybedy that was out there,
Me, Tamila, Bo. I guess me because I was the one that
called the law. Then Bo hollered back at him, No, you're
a fucking thief, and they got into it. But I wasn't going
to get into it with him because it had already escalated
to where we already called the law one time. I just
wasn't going to get into it with him. I started to call
them back —- call the law back over there because -- to
try to search him again to see if he had them on him.

Q Well, those rings —-- did you authorize at any point
in any way for Terry or anybody else to take those rings
out of that house?

A Absolutely not.

Q Do you know what the value of those rings were,
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roughly?
A Yeah, roughly, it was like $2,500, the value of those

rings. We could have got rid of them for right at $2,500.

Q Okay. And you saild you gave a statement to law
enforcement?
A Yes, sir.

Q Okay. And this was November 14th, 2011. Did you at
some point, a couple of weeks later, get contacted by law
enforcement and meet with them again?

A Yes, sir.

Q All right. Tell us about that. Where did you go?

A They called us back up and we had to go meet up with
them at the Northern Command Center, right there above —--
I'm drawing a blank, at University Square. And we met
with them up there. They showed me a lineup —-- or,
actually, they brought in a little white piece of paper
that had six photographs on it. The officer told me to
circle -- the officer told me if I saw the guy that was in
my house to circle his picture. So I recognized Terry on
the lineup and circled it.

Q All right. Well, let me ask you this just to kind of
back up Jjust a little bit. How long had Terry been in the
house that night of November 14th? |

A Like 30 minutes to an hour.

o Did you have an opportunity to get a good look at
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him?
A Yes, sir.
Q Were you at some point oniy an arm's length away from
him?
A Yes, sir.
Q Then you were able to select this individual's

photograph out of six different photographs that law
enforcement showed you?

A Yes, sir.

Q And how long -- how did you identify which individual

you thought it was?

A I could recognize him by his eyes.

Q I mean on the paper, did you make any marks on the
paper?

:\ Well, I mean, I recognized the eyes. I mean, his

face was Terry when I saw him.
Q 21l right. If I can, let me show you what we have.
MR. CULBREATH: Your Honor, may I approach?
THE COURT: Sure.
BY MR. CULBREATH:
Q Mr. Woodard, let me show you what's been previously
marked as State's Exhibit No. 6, which is a two-page
document. Will you tell the jury what that is or what
those two pages are?

A This is the photo lineup that the officer down at the
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Northern Command gave me. And that’'s where I circled --
on number five, that's where I circled that's Terry.

Q All right. What did the officer give you as far as
instructions before he turned that six photo array over
and let you take a look at it?

A He teld me that he was going to show me some
photographs and that if I recognized the perscen that was
in my house that day to circle that photograph.

Q Did he tell you there was definitely scmebody in that
photo lineup that was the suspect in the case?

A No. Actually, he said -- he was like, Now, he might
not even be in one of these photos. We want you to look
at them right quick and if you just happen tc notice the
guy that was in your house that day, then circle it.

Q Any pressure put on you to pick any particular one,
pick anything at all?

y:y No, sir, not at all.

Q Page two of that looks like a statement that's signed
by both you and the investigator in this case that showed

you that lineup. Does that have your signature on it?

piy Yes, sir.
Q Does it have the date that you made that selection?
A Yes, sir.

o] What date is that?

A The 19th of December in 2011.
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Q Okay. So a little over a month after it occurred?
A Yes, sir.
Q Does that document appear to be in substantially the

same condition as it did that night when you signed it?

A Yes, sir.

Q 2ll right. How about the photographic lineup, those
marks that are on there, the circle and the initials, are
those your markings?

A Yes, sir.

o) Okay. Aside from the stamp that says original in red
on it, are there any other marks on there other than yours
that you can tell?

A No, sir.

Q Okay. Does that then appear to be the same form that

was presented to you on December 19th when you made your

identification?

A Yes, sir.

Q Has it been altered in any way"?
A No, sir.

MR. CULRREATH: Your Honor, at this time, the State
would like to move State's Exhibit 6 into evidence.

THE COURT: Any objection?

MR. STALVEY: No objection.

THE COURT: All right. Without cbjection, the same

is entered into evidence.
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(WHEREUPON, State's Exhibit No. 6 was admitted into
evidence.)
BY MR. CULBREATH:
Q Mr. Woodard, when I first began talking with you

today you touched on some legal issues you had in the

past?

A Yes, sir.

Q Both you and your wife?

A Yes, sir.

Q I didn't want to cut you off on that, I want to give

you an opportunity to talk about that and how that, if at
all, has changed your life. You had some run-ins with the
law when you were younger?

A Yes, sir.

Q Could you tell this jury about that?

A Weli, I got in trouble when I was 17 for purse
snatching. I ended up doing about a year and a half., I
did a YOA for that. Then I —--

Q What's a YOQA?

A A YOA, that's a youthful offender act. They give you
one to six, And they, also, call it -- to some people,
it's also considered a mini-life sentence because you do
like a year and some change, depending on good behavier
and whatnot whenever you're in lock up, and then you do --

you're paroled when you get out, but you've got to do —-
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it's like a program you've got to run through, but then
you do five years of parole after that. And if you ever
mess up that parole, they can start your one teo six all
over again. So you can be on like your last year and
it'1ll start over again, the program will start over again.
There's like -- I think it's like 17 through 25 that you
can get into the system, but there are some guys that are
40 that are still doing their YOA's. I ended up doing my

year, then I did five years on parole and I got off of

that.

Q Did your life start te turn around when you got
married?

A Well, when we first got married, life was turned

around a little bit, but we got back into drugs right
after that, after we had our ¢girls. Then DSS got involved
in the situation. Both of our girls got taken from us.
And we got in that next little bit of trouble right then
and there and we both got locked up for a little bit.

When we got out, we decided we wanted to do the right
thing and get our girls back. DSS told us there was a 99
percent chance we would never get custody of our daughters
ever again, that people that was in our situation, they
didn't make it, you know, and they never got custody back
again. Well, we fought long and hard and that was --

while we were living in that trailer, we were fighting.
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That was about -- we were about six months, eight months,
six or eight months clean when we were living in that
trailer. And it took us all of about a year to finally

win custedy back of our girls.

Q But you made it back as you sit here today?
A Yes, sir.
Q Did Terry McCarrell steal those rings out of your

house back on November 14th, 20117
yiy Yes, sir.

MR. CULBREATH: Please answer any questions defense
counsel may have.

CROS5-EXAMINATION

BY MR. STALVEY:

Q Mr. Woodard, so you were clean you say six to eight
months or you had been clean six to eight months when this
incident occurred?

iy Yes, sir.

Q And tell me, during your problems with drugs, was it
primarily methamphetamine?

A Yes, sir.

0 Okay. And while you were addicted to
methamphetamine, did you ever trade any of your personal
property for drugs?

A Yeah, I'd have to say I did, you know. But I traded

for stuff and then -- I mean, there's a lot of trading
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that goes around.
Q Sure. You ever traded anybody else's property for
drugs?
i No., It's pretty much all mine.
Q All right.
MR. STALVEY: ©No further questions.
THE COURT: Any further questions, Mr. Culbreath?
MR. CULBREATH: Just briefly.

REDIRECT EXAMINATION

BY MR. CULBREATH:
Q Mr. Woodard, when you did in the past trade your
property for drugs, did you then contact law enforcement
and report it stolen?
A No, sir. That was a done deal trade, you know.

MR. CULBREATH: Thank you.

THE COURT: BAny further gquestions?

MR. STALVEY: No, sir, Your Honcor.

THE CQURT: All right, sir, appreciate you being
here. You may step down.

MR. CULBREATH: Your Honor, may the Woodards be
excused?

THE COURT: Any objection, sir?

MR. STALVEY: DNo, sir, Your Honor.

THE COURT: A&ll right. Then no worries, they can be

excused.
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1 Y'ail have a great day.
2 Anyone on the jury need to take a break at this
3 point? One? Ckay.
4 Let's go ahead and take a brief break. We'll come
5 back in when y'all are ready to resume. Please don't
6 discuss the case.
7 {(WHEREUPON, the jury left the courtroom at
8 approximately 2:15 p.m.)
9 THE COURT: All right. Counsel, we'll be in recess
10 until the jury is ready to resume.
11 (WHEREUPON, a short break was taken.)
12 {(WHEREUPON, the Jjury entered the courtroom at
i3 approximately 2:30 p.m.).
14 THE COURT: A&11 right. Call your next witness.
15 MS. BENTLEY: The State calls Brian Lovelace.
16 THE CLERK: Sir, please place your left hand on the
17 Bible and raise your right hand.
18 WHEREUPON;
19 BRIAN LOVELACE,
20 after being duly sworn, testified as follows:
21 THE CLERK: Thank you. Please be seated. Please state
22 your name for the record.
23 THE WITNESS: Brian Lovelace.
24 DIRECT EXAMINATION
25 BY MS. BENTLEY:
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Q Deputy Lovelace, where are you employed and in what
capacity?
A I'm employed with the Greenville County Sheriff's

Office and I'm currently with uniform parole.

Q

A

Q

How long have you been in law enforcement?
Bbout three and a half years.

Were you working with the sheriff's office in

November of 20117

A

Q

A

Q

That's correct.
Were you working on November 14th, 201172
I was.

At some point —- do you recall what shift you were

working that day?

A

We were working night shift, which is seven p.m. to

seven a.m.

Q

And were you asked to respond to West Parker Road at

any point during your shift?

A

Q

A

I was.
Approximately what time did you get that call?

I believe it was around 10:00, 10:09, 10:10,

somewhere around there.

Q

A

Q

Do you know the nature of the call?
It was for a grand larceny.

All right. And what happened when you responded to

West Parker Reoad?
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A I met with the wvictim, Ms. Woodard and Mr. Woocdard.
They advised that -- or Ms. Woodard advised that while she

was getting ready for work, which she had to be at at
4:00, she had taken her rings off and had accidentally
left them there. When she got home, I believe around
8:30, she noticed them missing. And then they started
backtracking to where they were and who had been in the
house and that's when they realized that K.C.O.

and Terry McCarrell, I believe it was, were in their

residence. BAnd I believe they said they confronted them

Q Let me stop you right there if you don't mind.
A Okay.
Q Were both Tamila Woodard and Jesse Woodard at home

when you arrived?

A That's correct?

Q Where were they located? What trailer was it, do you
recall?

A I don't recall the trailer number.

Q Okay. 1Is it the Shady Caks trailer park?

y:\ It is.
0 What county is that in?
A It's in Greenville County.

Q Okay. Did they tell you where the rings were located

inside the residence the last time they saw them?
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A From what I recall, it was either on a dresser or a

desk. I can't remember exactly what she uses.

Q Did she tell you the last time she had seen the
rings?

A Right before work when she was getting ready.

Q Okay. And when did they notice they were missing?
A When she arrived -- when she got home.

Q And you mentioned K.C.O. and Terry. Did either Mr.
or Ms. Woodard give you those names or did they Jjust tell
you someone came over?

A Mr. Woodard did. He said K.C.O. and her friend,
Terry, had come over.

Q Okay. Did he tell you where you could locate either

K.C.O. or Terry?

A He did, he said next door, which he pointed out.

Q Okay. How close were those two mobile homes?

A From what I remember, right next to each other.

Q What did you do after speaking with the Woodards?
A I made contact with K.C.O. and then Terry, who was

at that residence, and explained to them what I was
investigating. Then I asked Terry 1f I could pat him down
for the rings.

Q Did you determine whether or not Terry lived with

K.C.O. »

A I believe they said he was a family friend. 1It's
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been a while. I believe that's what -~ the relationship
we established, that he was friends with K.C.O. 's mom and
K.C.O.

Q All right. I want to show you —-- first of all, how
did you determine who Terry was?

A Mr. Woodard. Yeah, he had met them and said that the
guy's name is Terry and he was with K.C.O,

Q When you went next door, did you -- what did you do,
did you ask for Terry?

A Yeah, I asked for Terry and K.C.O.

Q And did they --

A They then came forward. They were the only two
there.

Q Do you recall if Mr. McCarrell had any identification
on him?

A He did. That is the first thing I asked, you know,
for Scuth Carolina ID, which he provided. I got his South
Carolina driver's license number and, alsoc, his date of

birth off of that.

Q His name was, in fact, Terry McCarrell?
A That's correct.
Q I'm going to show you what's been marked State's

Exhibit 6. Do you see Mr. McCarrell's picture on here?
A Yes.

Q Which one is it?
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A Number five.
Q Okay. Is that what he looked like when you

encountered him that day?

A Yes.

Q Okay.

i Same facial features.

Q So you were saying you encountered and spoke with

K.C.O. and Terry. Tell me what happened while you were
speaking with them.

A I explained to them why I was investigating them,
that they were the only ones in the house that Mr. Woodard
said and then the rings, cbviously, had gone missing. I
asked Terry if I could pat him down to make sure he didn't
have them on his person, which he complied and allowed me
to. I didn't discover them on him. I did the same thing
with K.C.0. . I spoke with both of them at that peint,
just got their information. And then that concluded my
investigation.

Q Did you find the rings that evening?

A I did not.

Q Did either of them indicate they knew where the rings
were?

A No, they did not.

Q What was your next step as far as —- did that end the

case or did you pass it along?
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2y No, I just do the initial report and then it goes on
to a property crimes investigator.

Q De you know what the reason for that is?

A Just so they can give a more in-depth investigation
and start locking back at pawn files in case the rings
ever get pawned. They just have, honestly, more time to
put into the investigation than we do on the road because

we're going from call to call.

Q Would you have provided some type of report for your
actions?
Y.\ I did. We always provide the victim a form with the

case number and they sign.
Q Did you put Mr. McCarrell's information in vyour
report that you forwarded on?
A I did.

M3. BENTLEY: I have no further questions. Please
answer any questions Mr. Stalvey may have,

THE WITNESS: Yes, ma'am.

CROSS-EXAMINATION

BY MR. STALVEY:

Q Deputy Lovelace, I'm going to show you the report
that you took.

yiy Yes, sir.

Q Do you recognize that as being your report?

y: I do.
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Q All

right.

What was the value of the items stolen as

it's reflected in your report?

:\ Valued at $2,000.

MR.

STALVEY:

questions.

THE

MS.

COURT:

BENTLEY :

BY MS. BENTLEY:

o How

did you

A I asked Ms.

rings.
MS.
THE
MR.
THE

down.
MS.
THE
MR.
THE
You
MS.

Maschak.

THE

BENTLEY:

COURT':

STALVEY:

COURT:

BENTLEY:

COURT:

STALVEY:

COURT:

Thank you. I don't have any further

Any additional gquestions?

Briefly.

REDIRECT EXAMINATION

determine the wvalue?

Woodard and Mr. Woodard the value of the

Ckay.
Anything further?

No, sir.

Okay. I apprecilate it.

Your Honor, may the deputy be excused?

Any objections?

You may step

No objectieons, Your Honor.

Good enocugh.

may call your next witness.

BENTLEY:

CLERK:

The State calls Investigator Brady

Sir, please come forward.

If you would




110

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

(Brady Maschak) - Direct by Ms. Bentley 110

please place your left hand on the Bible and raise your
right hand.
WHEREUPON ;

BRADY MASCHAK,

after having been duly sworn, testified as follows:

THE CLERK: Thank you. Please be seated. Plesase state
your name for the record.

THE WITNESS: Investigator Brady Maschak.

DIRECT EXAMINATION

BY MS. BENTLEY:
Q Investigator Maschak, how long have you been with the
sheriff's office?

A July of 2006, about eight years this month.

Q And how long have you been a property crimes
investigator?
A I was a property crimes investigator for two and a

half and a year in auto theft now.

Q What was your position in the fall of 20117

A Property crimes inveétigator.

Q Did you investigate —-- or were you assigned a case

regarding a theft at West Parker Road in Greenville

County?
A Yes, ma'am.
Q When did that case become assigned to you?

A December 12th, 2011,
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Q Okay. BAnd who had taken the initial report in that

investigation?
A Deputy Lovelace.
Q Qkay. What information did you have from Deputy

Lovelace's report?

A From the report, it says that Jesse Woodard, Tamila
Woodard's husband, was in the trailer and K.C.O.

and the Defendant had come over and stayed at the
residence for approximately 30 to 45 minutes. And during
that time, two rings were stolen.

Q Can you tell me the date that the rings were
allegedly stolen?

A November 14th, 2011.

Q And what rings are you talking about?

A It was Tamila Woodard's wedding set, wedding ring and

engagement ring.

Q Was there a suspect provided in that initial report?
A Two, K.C.O. and Terry McCarrell, the
Defendant.

Q Okay. What was your first step in furthering the

investigation into this larceny?

A I talked to Tamila and Jesse,

Q Where did you first speak to them?

A Over the phone. I went to their house, they weren't

there. I left a business card.
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Q Did they return your call?
A Yes, Tamila called me.

0 What did you do after speaking with them on the
phone?

A I told Tamila that I needed to talk to Jesse and get
a written statement from him and to view a photo lineup.
0 OCkay. Did you arrange a time te do that?

A Yes.

Q When did you arrange to do that?

A I believe they came December 19%th, 2011.

Q Okay. When you spoke te the Weoodards, did they know
Terry's last name?

A They did not. Deputy Lovelace, actually, got that
and it was in the report.

Q S0 what did you do in preparation for your meeting
with the Woodards?

A I created a photo lineup.

Q I'm going to show you what's been marked as State's

Exhibit 6. Do you recognize this?

A Yes, ma'am.
Q What is it?
A It's a photc lineup I created.

0 And how do ycu know that's the photo lineup you
created?

i I recognize it and my stamp original with that case
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number. That's the case number that I was assigned.

Q Is that the pheto lineup that you showed Jesse
Woodard?

A Yes, ma'am.

Q Please tell me a little bit about the process of

compiling a photo lineup.

A Of cecurse, the Defendant was the suspect in the case.
You create -- get photographs and you put five photographs
that are similar to the Defendant.

Q Similar meaning?

A Race, of course, sex, approximate ages, facial hair,
length of hair, like that.

Q QOkay. Were you able to find five people that you
determined looked similar to Mr. McCarrell?

A Yes, ma'am.

Q Did you have reason to believe that Jesse Woodard
would be able to identify Mr. McCarrell from the photo
lineup?

A I did.

Q What was that based on?

A Well, in the report, it said the Defendant was at his
residence for 30 to 45 minutes. They met face to face,
was introduced to Jesse, and he had ample amount of time
to view the Defendant.

Q Okay. Did you present that photo lineup to Jesse
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Woodard?
).y I did.
Q Did he have any trouble at all recognizing Mr.
McCarrell?
A No, ma'am.
Q Did you have him £ill out an affidavit as well?
A Yes, ma'am.
Q Is that on page twoe of State's 67
A Yes, ma'am,
Q Okay. After speaking with Jesse Woodard and have him

fill that out, what was your next step?
g2 Got a written statement from Jesse of the incident
that occurred. That was placed in —-- the photo lineup and

the affidavit were placed in property and evidence.

Q Okay. What was your next step?
A I obtained a warrant for the Defendant for grand
larceny. The warrant was —-- after I obtained it, I

contacted Deputy [undiscernible] and advised him of the

active warrant and he was later arrested for that warrant.

Q Did you determine whether charges should be brought
against K.C.O. ?
A At that time, no. Per Jesse's statement, he said the

only person that was in that rocom where the rings were was
Mr., McCarrell.

Q Okay. Did you attempt to speak with Mr. McCarrell?
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A I did.
Q Were you able to speak with him?
A He didn't want to talk to me.
Q Did you speak to any members of his family?
A I received a phone call from the Defendant's
daughter.
Q What is her name?
A Brooklin Pollard.
Q When did you receive a phone call from Brooklin?
A I believe it was two days after he was arrested.
Q Okay.
A The 22nd of December, I believe.
Q Ckay. And what did Ms. Pollard want?
A She stated that she had one of the rings ==

MR. STALVEY: OCbjection, hearsay.

MS. BENTLEY: And, Your Henor, this is to explain his
next course of action, it's not for the truth cf the
matter.

MR. STALVEY: Judge —--

THE COURT: Sustained as to what she said.

MS. BENTLEY: Okay.

BY MS. BENTLEY:

Q Based on your conversation with Ms. Pollard, what did
you do?
a I met with her.
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Q Where did you meet with her?

A At the Defendant's address.

Q Do you recall what address that was?
A It was on West Parker Road.

¢ Was it in the same complex as K.C.O. and the

Woodards?

A No, it was down the road.

Q Okay. Who was present when vyou met with Ms. Pollard?
A I believe her grandmother.

Q Ckay. And did Ms. Pollard provide you with anything

on that date?

A A ring.

Q I'm going to show you what's been marked as State's
Exhibits 7 and 8. Do you recognize these photographs?

A Yes, ma'am.

Q What are those photographs of?

piy The ring T got from Ms. Pollard.

Q Okay. Did Ms. Pollard tell you —-- without telling us
what she said, did Ms. Pollard indicate where she had

obtained that ring-?

yiy From K.C.O. r I'm sorry.
Q Okay. So she did tell you where she geot it from?
A Yes.

o) Ckay. Did Ms. Pollard indicate that she had had any

type of -- don't elaborate, just yes or no. Did
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Ms. Pollard indicate whether she had conversations with
anyone else in this case?
A Yes.

MR. STALVEY: Judge, I'm going to object again at
this point. I mean, he's testifying to what Ms. Pollard
stated to him. She's asked the question did she indicate
it. I mean, it's the same thing. I don't know if it's
for the truth of the matter asserted or not, but we're
getting into a situation where -- Ms. Pollard's here, she
can testify. I mean, I'm familiar with what she's
probably going to say, but it hearsay, so I just object to
it.

THEE COURT: As to what she said, specifically, I
sustain. And I sustained it previously as well. I think
she can ask did she indicate, but he can't testify as to
what she said or what she indicated.

So go ahead.

BY MS. BENTLEY:
Q Okay. Yes or no response, please. Did Ms. Pollard

try to provide you with other evidence at that time?

A Yes, ma'am.

Q What type of evidence did she try to provide you?
A Text messages.

Q Was she able to provide those to you directly?

A I asked her to e-mail them tco me, send texts to my
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e-mall, that didn't work.

Q What was your next course of action?

i I asked her if she would come with me to the county
square to speak to one of our computer guys as far as

getting the text messages off her phone.

Q Did she comply?

yiy Yes, ma'am.

Q Did you pressure her in any way?

yay No, ma'am.

0 I'm going tec show you what's been marked as State's

Exhibit 1, do you recognize this document?

A Yes.

Q How do you recognize it?

A It's a consent to search the computers/cell phone
devices.

Q Is that a form you use in your day-to-day
investigations?

A Yes.

Q Is your signature on that form?

A Yes, ma'am.

Q Who else's signature is on that form?

A Brooklin Pollard and Investigator Rainey.

o) And aside from the writing that you recognize and the

signatures you indicated, has that form been altered or

changed in any way?
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A No, ma'am.
Q Is it in the same condition it was in when you signed
it?
A Yes, ma'am.
Q Okay.

MS. BENTLEY: Your Honor, at this time, the State
wishes to admit Exhibit 1 into evidence.

THE CCURT: Any objection?

MR. STALVEY: No objection.

THE COURT: All right. Without objection, the same
is admitted into evidence.

(WHEREUPON, State's Exhibit No. 1 was admitted into
evidence.)
BY MS. BENTLEY:
Q What does this form give you the right to do,
Investigator?
i The cell phone -— I'm not a computer wizard by no
means. It allows, in that case, Investigator Rainey, he
hooks it up to a machine that pretty much makes a copy of
her phone and puts it on different files so they can be
viewed.
Q Do you know about how long that whole process took?
yiy I'm not exactly sure, maybe an hour, hour and a half.
Q And did Ms. Pellard ask to leave at any point in

time?
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A No, ma'am,
Q Did she have any trouble at all with y'all lecoking

threough her phone?
A No, ma'am.
Q I'm going tc show you what's been marked as State's

Exhibits 2 and 3. Do you recognize State's Exhibit No. 2?2

A Yes, ma'am.

Q How do you recognize that?

A That's a CD of the text messages that we downloaded.

Q How do you know that? What identifying marks are on

that CD?

pay It's my handwriting and it has the case number and it

s5ays text messages on there,

Q Are your initials on there?

yiy Yes, ma'am.

Q What do those indicate?

A That I viewed it and it was text messages.

MS. BENTLEY: Your Honor, at this time, the State
wishes to admit Exhibit 2 into evidence,
THE COURT: Any objection?
MR. STALVEY: No cobjection to two or three.
BY MS. BENTLEY:
Q Tell me what Exhibit 3 is.
A It's all the text messages, copies of all the text

messages.
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Q From Brocklin Pollard's phone?
A From that phone, yes, ma'am.
Q And did you review these messages as a part of your
investigation?
A Yes, ma'am.
0 Did you review them that day?
A No, ma'am.
Q Tell me what you did after you finished downloading
Ms. Pollard's phone -- cell phone.
i\ I'm sorry?
Q Pardon me, cell phone, not telephone?
A I brought it back to the residence that T picked it
up at.
Q Was that the end of your communication with Ms.
Pollard?
A Yes, ma'am.
Q Tell me what you did as the next step in your
investigation?
A I reviewed all the text messages to see if there was

any other evidence in reference to my case.

Q Okay. The case of larceny?

Yes, ma'am.

Did you find messages pertaining to the larceny?

Yes, ma'am.

© o0 B

Tell me what date those started on.
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A Started December 21st.
Q Ckay. Who were the messages between?

2\ Ms. Pollard and K.C.O.

Q Did that match up with what Ms. Pollard had
previously told you?

A Yes, ma'am.

0 ind when you were looking through those, did anything

catch your attention?

A It mentions the rings in the text messages.

Q What made you think those were actual messages from
K.C.O. ?

A When it starts, it says, Brook, question mark,
question mark, this is K.C.O. . I need to talk to you.

And then on the end of it, it has a signature and says
Zoe's mom. And I knew K.C.O. had a child named Zoe.
Q When you were going through those messages, did

anything else pop out te you?

A Yes.

Q Tell me —- if you would look at the message, tell me
what it was —-- it's going to be towards the hack.

A Do you want me to read the text messages?

Q Yes, please.

A It says, Brook, three question marks, this is

K.C.O. . 1 would like to talk to you before court in

person. And the signature is three Zoe's mommy. And then
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it says, Sent, which was sent from Ms. Pollard's, says,
Now. Then incoming from K.C.O. , That would be great.

And then sent says, On my way. So, like, she went to
K.C.0O. 's residence.

Q May I ask how long those messages go? Do you know
how long they spoke? Are there a number of messages?

A It started at 3:31, is when it says Brook and the
gquestion marks. And then 3:33, it says, Now. And then at
3:34, it says, That would be great. 2And then 3:34, On my
way. And then there's a text message from somebody else.
Q Was there anything else in those messages that you --—
that stood out at you?

i Yes. It says, Did you do it, guestion mark. Then
the sent message, Do you know where the things are? Then
K.C.O. states, Why? And it says, I mean, you just be
honest so I can get these charges dropped. I need to know
where they are. And then it says, I don't know where they
are. Do you think he going to get out tomorrow? Does he
have a good, I think must be lawyer. And sent says, Don't
know. We trying to avolid a lot by just coming up with the
rings, that's why I'm asking if you know. Then it says by
K.C.0O. , They were flushed. Then sent was, Why? Then,
also, from Ms. Pollard, it says, Well, she said she would
drop the charges if she get it back. Then it says from

Ms. O'Neill, it says, He only left me one. I swear to
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God, put it on my life. The other was flushed. Talking
about the ring.

Q Okay.

A It says, I need to get it ASAP. Then K.C.O. says,
Where are you golng to say you got them? And Ms. Pollard
says, What do you want me to say? And then it continues
from K.C.O. , it says, I have no idea, but not from me.
Sent from Ms. Pollard, I'm giving to her so I won't have
to talk to the police and let her —-- and I'll tell her to
drop it. And then Ms. Pollard says, I won't say you,
though, because you will be in trouble. And then from Ms.
O'Neill, it says, I wouldn't really care to take the fall
because T think I'm pregnant and then, By Terry.

Q And then after you saw that message, what did you do?
A Well, I was a little shocked because after that, it's
~— there wasn't anything like you're having sexual
relations with my dad or anything like that. It was like
it was common knowledge it seemed like. Due to her being

13 and the Defendant being 48, I contacted Investigater

Perry.
Q And why did you contact Investigator Perry?
A Because he works those types of cases.

Q Okay. And what did you do upon speaking with
Investigator Perry? Was he in the office that day?

2y Yes. I met him at his office, showed him the text
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messages, sort of gave him a brief synopsis of what I've
done so far and we went to Ms. O'Neill's residence.

Q Okay. So that was the same day that you first saw
these messages?

A Yes, ma'am.

Q And who was home when you went to K.C.O. 's house?

A Just K.C.O. and her child.

0 Okay. Did you speak to K.C.O. right away?

A We told her she needed to contact her mother.

Q Did she do that?

A Yes, ma'am.

Q Was she cooperative?

A Yes, ma'am.

Q Tell me -- how long did it take for her mother to get
home?

A Maybe 15, 20 minutes, somewhere around there.

Q Did you and Investigator Perry wait in or out?

A We just waited. We didn't ask her questions without

her mother being there.

Q Did she speak to you conce her mother was present?

A Yes.

Q What gquestions did you particularly ask her?

A I spoke to her first about this situation and she
advised that she did, indeed, get them from the Defendant.

Q I'm going to ask you to be a little bit more specific
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about the situation and then yocu can be more specific
about --
A I'm sorry.

MR. STALVEY: Judge, I'm going to object to hearsay,
again, and based on the clarification of what the question
was. She, basically, asked for him to clarify and be more
specific as to what another individual told him.

THE COURT: OQOkay. All right. Can you restate the
question?

MS. BENTLEY: Sure.

BY MS. BENTLEY:
Q What questions, specifically, did you ask K.C.O.
about? What did you ask K.C.O. about?

THE COURT: 1I'll allow that question.

THE WITNESS: I advised her that I had text messages
that she sent of her being in possession cof these rings
and that I knew where the rings came from and asked her to
be truthful about how she obtained the rings.

BY MS. BENTLEY:

Q Did she admit that she was, in fact, in possession of
those rings?

:\ She did.

Q Did she indicate she knew they were stolen?

A Yes.

0 Did she tell you what she did with the -- or did she
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tell you how the rings came to be in her possession?

A She got them from the Defendant.

Q Okay. Did she tell you -- without answering, did she
tell you what she did with the rings? Yes or no?

A Yes.

Q Okay. Did she indicate whether she still had the
rings in her possession?

a No.

0 Do you know whether K.C.O. was charged with any
crimes after you spoke with her?

A I summons and released her to her mother. She was
charged with receiving and possession of stolen goods.
Q And to your knowledge, was she -- was that charge

ever reduced or dismissed?

A It was not.
9] She was prosecuted for that?
A Yes, ma'am.

Q While you were speaking with her, did she try to

paint herself as a victim in this?

yiy No, ma'am.

Q Were you present when Investigator Perry gquestioned
her?

A T was.

Q Was she similarly cooperative with Investigator

Perry?
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MR. STALVEY: Objection, Your Honor.

MS., BENTLEY: It's a yes or no answer.

MR. STALVEY: How is he going to know how to respond
unless he's going to respond to what he stated to him?

THE COURT: I think he can testify as to whether he
knows she was cooperative. He can answer yes or no to
that question.

MR, STALVEY: Okay.

THE COURT: Overruled.

THE WITNESS: No.
BY MS. BENTLEY:
Q Okay. Without -- can you tell us how she was not
cooperative without telling us what she said?
A It was -— on my case, she was very cooperative,
forthcoming with answers. On Investigator Perry's, it was
the complete opposite.
Q Ckay. Held on just a second.

MS. BENTLEY: I have no further questions. Please
answer any questions that Mr. Stalvey may have.

THE COURT: Before you start, Mr. Stalvey, just a
housekeeping matter on the record.

MR. STALVEY: Yes, sir.

THE COURT: I believe that State's Exhibits 2 and 3
were offered inte evidence without objection. I didn't

officially accept those. It's okay, you started going and
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I just didn't say anything. So for the record, they're
admitted.

MR. STALVEY: Thank you, Judge.

(WHEREUPON, State's Exhibit Nos. 2 and 3 were
admitted into evidence.)

MR. STALVEY: Judge, I don't have any questions for
Investigator Maschak.

THE COURT: Okay. Thank you, sir. I appreciate you
being here.

you may call your next witness.

MS. BENTLEY: The State calls Brooklin Pollard.

THE CLERK: Ms. Pollard, if you'll please come
forward. If you'll please pause at the end of the bench,
place your left hand on the Bible and raise your right
hand.

WHEREUPON;

BROOKLIN POLLARD,

after having been duly sworn, testified as follows:

THE CLERK: Thank you, please be seated. Please state
your full name for the record.

THE WITNESS: Brooklin Pollard.

DIRECT EXAMINATION

BY MS. BENTLEY:
0 Ms. Pollard, how old are you?

A I'm 24.

129
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Q

You work, are you in school?

I work.

Where do you work?

[Undiscernible].

How long have you worked there?

A little over two years.

Okay. Do you have any children?

Yes, ma'am.

How many children do you have?

Two.

How old are they?

I have a three-year-cld and a four-year-cold.
What do they do when you're at work?

Right now, they're with their father,

And you know the Defendant in this case, correct?
Correct.

What is his name?

Terry McCarrell.

How do vyou think him?

That's my father.

Okay. I want to take you back to the fall of 2011.

Where was your father living at that time?

A

Q

a

With my grandmother.
Were you living in that residence as well?

No, I had my own place, but I would spend the night.
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Q And did your father work?

A He did like general labor, like off and on, but he
did baby-sit my kids while I worked.

Q Okay. So did he work a full-time Job that he
reported to daily?

A Huh-huh.

Q Okay. So it sounds like y'all were in pretty regular

contact, he would baby-sit your boys?

A Yes, ma'am.

] Do you remember when he was arrested for the larceny
charge?

A Yes, ma'am.

Q Did you try to help him when you found out about that
arrest?

A Well, when I found out about it, I, actually --

K.C.O. , actually, told me what happened.

0 You say K.C.0. , K.C.O. who?

A I think her last name is K.C.O. . I'm not sure. And
that's when she told me that she had the rings and gave me
—— I'm not sure of the lady that was here, but she gave me
her number to call.

Q K.C.O. provided you with Ms. Tamila Woodard's
number?

A Yes, ma'am.

Q Do you remember when that was?
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A I, actually, don't.

Q Okay. How did K.C.O. contact you?

A Well, they called my grandmother first and told that
he was arrested. We asked where. And by that time,
K.C.O. called me and told me what happened.

Q Ckay. And to your knowledge at that time, what was
K.C.O. 's relationship with your father?

A Honestly, I have no idea. Because I know the guy
that was here, Jesse, he done tattoos, so I know she had
set it up for me and him to go get a tattoo before.

e} With Jesse?

y: Uh-huh.

Q When you were talking to K.C.O. after your father
was arrested, what was the main method that vyou used to
communicate?

A At first, she was texting, so it was a text back and
forth.

Q And you had a cell phone?

A Yes, ma'am.

Q What kind of cell telephone did you have?

A It was a Galaxy ~- I'm not sure of the name. I know
it was a Galaxy.

Q Was it a Samsung?

2y Yes, ma'am.

0 Do you recall what your phone number was?
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A I'm sorry, I don't.

Q Okay. If I gave you the number -, does that
sound familiar?

A That sounds familiar.

Q Ms. Pollard, after you came into possessicn of the
rings from K.C.O. , what did you do?

A Well, I called -—- I talked to -- is it Tamika?

Q Tamila.

:\ Tamila. I talked to her and she told me she would
feel comfortable if I just gave them to the officer in
charge. So the next day, he met me at my grandmother's
house and wrote a statement and took the rings.

Q Ckay. And -—-

a Well, it was only one ring, I'm sorry.

Q That's okay. £&nd did you try tc provide him with
other evidence aside from the ring at that time?

A Yes, ma'am. Because she sent me a message saying --
well, the night that we went, she said, I would have --
I'm sorry.

Q I'm going to ask you to not say what she said. But

could you just tell me yes or no, did you try to

provide --
A Yes, ma'am.
Q What evidence did you try to provide him?

A The text message history.
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Q And how did ycu initially try to give that to him?
A Well, he sent an e-mail, but I wasn't sure how to get
it off of my e-mail, so he said we could hook it up to a
-— if I come tc his office, he could hook it to a machine

and it would just print it off.

Q Okay. I'm going to show you -- and did you agree to
do that?

A Yes, ma'am.

Q Did you have any problem doing that?

A No, ma'am.

Q Did you do it because you thought you were going to

help your dad?

A I mean, I did it because she openly said she did take
the rings.

Q Okay. That's fair enough. I'm going to show you

what's admitted as State's Exhibit 1. Do you recognize

that?

A Yes, ma'am.

Q Is ycur signhature on it?

A Yes, ma'am.

Q And to your knowledge, what did signing that form

give the police the right to do?
A Get the messages off the phone.
Q Ckay. And have you previously had a chance to lcock

through these printed off messages?
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A Some of them.
Q Well, I want you to lock at them now as long as you
need to.

A All right. Yes, ma'am I did look at a lot of these.
Q And did those messages appear to be messages you had
either sent or received?

A Yes, ma'am.

Q For the most part?

A Uh-huh.

Q Okay. And on the last few pages, are those the
messages that you exchanged with K.C.O. ?

A Yes, ma'am.

Q Okay. Does it look like anyone added in, took away

messages or anything like that?

A No, ma'am.

Q Okay. Ms. Pollard, in the fall of 2011, did your
father -- well, actually, I'll start with -- I'm going to
show you what's been marked as State's Exhibit 4. I've

already previously shown counsel. Do you recognize those

message?

A Yes, ma'am.

Q How do you recognize those messages?

A These were the messages ~-- these were the messages

about the rings when she wanted to meet with me to tell me

what happened.
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Q When you say she, who do you mean by she?
A K.C.O.

Q And do those appear -- except for the highlighting,
do those appear to be altered in any way from what they
were?
A No.

M3, BENTLEY: Your Honor, at this time, the State
wishes to admit excerpt four into evidence.

MR. STALVEY: No objection.

THE COURT: Without objection, the same is admitted
into evidence.

(WHEREUPON, State's Exhibit No. 4 was admitted into
evidence.)
BY MS. BENTLEY:
0 Ms. Pollard, during the fall of 2011, did your father
have trouble with his cell phone?
A Yes, ma'am.

What was the problem?

L@

Well --

=

Q To your knowledge?

A Well, the phone, it was, actually, my phone. It was
used as my grandmother's house phone because she didn't
have a phone. The phone was stolen from the house. We
tried to get it back. We, actually, had ne luck. With it

-- with it being a prepaid phone, we couldn't track it or
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turn
Q
and,

A

that'

Q

A

s

Q

it off, so they just put money on it.

So was there a period of time that your father was
I guess, your grandmother was without a cell phone?
Well, she had her -- like a food stamp phone, so

s the phone she did have.

And what about yocur dad?

He didn't have a phone.

Would he ever use your phone?

Sometimes, he would.

If you were over there?

Yes, ma'am.

Okay. I'm going to show you what's been previously

marked as State's Exhibit 5. Do you recognize that

excerpt of messages?

A

Q

Yes, ma'am.

Are those also from your cell phone?

Yes, ma'am.

The highlighted messages, did you send those?

No, ma'am.

But if they were on your phone, would you argue they
net sent?

No, ma'am.

All right.

MS. BENTLEY: Your Honor, at this time, the State

wishes to admit State's Exhibit 5 into evidence.
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MR. STALVEY: No objection.

THE COURT: All right. Without objection, the same
is admitted.

(WHEREUPON, State's Exhibit No. 5 was admitted into
evidence.)
BY MS. BENTLEY:
Q Would you say that your father was possibly using
your phone on December 5th, 20117
A Yes, ma'am.
Q Okay. Would you read the messages that he sent on
December 5th?
yiy First one says, This Terry WYE. Looks like you have
an incoming. I miss you, baby. And then it was a send
that says, I call you. Incoming message, Yeah. Then

another incoming that says, When can I see you?

Q And who are those incoming messages from, if you can
tell?
-y K.C.O.

And how do you know those are coming from K.C.O. »
Because I remember her signature.

Ckay. Which was the Zoe's mommy?

Yes, ma'am.

Please continue reading those.

=0 o0 Ho0

Just the highlighted ones?

o

Yes, ma'am.
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Ji\ Incoming, Hello, are you going to just ignore me
today? Zoe's mommy. Outgoing says, No, I'm going to see
about my phone -- I'm sorry, I'm going to see about my
phone. I see you when I get back. Incoming, Okay, then,
I love you, Zoe's mommy. Sent message -- I'm sorry,

outgoing, I love you, too. Incoming, TWKZ me when you

can.
Q And those messages, presumably, were sent by your
father to K.C.O. ?

A I'm assuming.

MS. BENTLEY: I have no further questions. Please
answer any guestions Mr. Stalvey may have.

MR, STALVEY: I den't have any question, Judge.

TEE COURT: All right. Thank you, ma'am. I
appreciate you being here. Thank you.

Next witness.

MS. BENTLEY: Your Honor, the State's next witness is
K.C.O.

THE CLERK: Ms. 0'Neill, please come forward. If you
would please pause at the end of the bench. Please place
your left hand on the Bible and raise your right hand.
WHEREUPON;

K.C.O. .
after being duly sworn, testified as follows:

THE CLERK: Please be seated. Please state your name
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for the recocrd.
THE WITNESS: K.C.O.

DIRECT EXAMINATION

BY MS. BENTLEY:

Q K.C.O. , how old are you?

A Sixteen.

0 When is your birthday?

Q Do you go to school?

A Yes.

Q Where do you currently go to school?
A Traveler's Rest.

Q Traveler's Rest High?

p2y Yes.

Q How long have you been there?

A Probably three months.

] What grade are you going to be in next year?
A I'll be a junior.

Q What do you do in your free time?

p2y Take care of my little girl.

Q How old is your daughter?

a Three almost.

What 1is your daughter's name?

Zoe.

L&) =0

When was Zoe born?
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Q

Do you have any brothers or sisters?
Yes.

What do you have?

I have an older brother,.

Does he live with you?

No.

Where does he live?

With a friend.

And do you live with your mom and dad?
I live with my mom.

Ckay. And do you work?

I do.

Where do you work?

McDonald's.

When did you get that job?
Yesterday.

Congratulations.

Thank you.

You said yecu lived with your mom?
Yes, ma'am.

Have you always lived with your mom?
No, ma'am.

Do you remember the first time that you went to

foster care?
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A Yes, I do.
Q About how old were you?
i\ I was probably six.
Q Okay. How long were you gone?

A Almost three years.
Q Okay. What was it like to live away from your mom

when you're that young?

A It was haxd.

Q What was hard about it?

il Being away from my family. I was confused.

Q Okay. And do you remember about how old you were

when you returned to your mom's house?

A I think T was nine.

Q Were you in school?

A I was.

Q What grade were you in?

A Fifth.

Q Okay. What was it like when you came back to your

meom's house?

A It was a good feeling, it was just really different.
Q Why was it different?

A Well, my dad wasn't in the home. I don't know how,
it was just completely different.

Q How -- did you change schocls when you went back to

live with your mom?
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A I did.
Q How was it to change schools? Did you have friends

in your new school?

A

Q

- o N T o T o B o E - o B T o T - o B D S
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I do have one there, yes.

Was it an easy transition?

Definitely not.

Why not?

I was picked on a lot.

What were you pilcked on about?

Being a foster kid.

Okay. How did that make you feel?
Little.

Okay. What did you do when you were picked on?
Nething for a while.

Then what did you do?

Spazzed on somebody.

Did you get in trouble in school?

From then on, yes.

When did that trouble start?

I want to say middle of sixth grade.
Okay. So you were about how old then?
I don't know, 11 or 12.

Okay. And what kind trouble did you get in?
Mainly, fights at school.

What would cause you to fight in school?
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A Anything.
Q Okay. Were you angry?
A Yes, very.
Q What were you angry abocut?
A I don't know. I guess seeing my struggle.
0 Did your mom work?
A Uh-huh.
0 Where did your mom work?
A She worked at the Waffle House.
Q How long did she work at the Waffle House?
A Five years.
Q Where did she work after the Waffle House?
A Wendy's and McDonald's.
Q Did she make a goocd income working at the Waffle

House, Wendy's and McDonald's?

a I mean, we were making it, but barely.

Q And you understood that?

A Uh-huh.

Q What was that time in your life like when you're
getting in trouble in school?

A It was hard. I mean, I was just rebelling. I mean,
I knew what I was doing.

Q Were you arrested?

A Yes, ma'am.

Q What were vyou arrested for?
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i Multiple things.

Q Did you get arrested for assault and battery?

A Yes, ma'am.

Q Did you get arrested for disturbing schools?

A Yes, ma'am.

Q Did you get arrested for running away?

A Yes, ma'am.

Q Okay. After you were arrested for running away, what
happened?

A Actually, I believe I was pregnant, and I turned

myself in.

Q Okay. When did you find out you were pregnant?
A I think it was beginning of January 2010.

Q 20117

A Yeah, I meant 2011.

Q How did that make you feel?

A I didn't feel anything.

Q Okay. After you turned yourself in -- why did you
turn yourself in?

A Because I was pregnant and I knew that was best for
my child. I didn't want to spend time with my child,
like, continuing to be on the run while I was pregnant and
knew they would eventually catch me and they were going to
take my baby from me.

Q Okay. I want to ask you briefly, how old was your
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child's father?

A Fifteen.

Q OCkay. Did y'all go to school together, how did you
know him?

A Actually, we met through a friend that I went to
school with.

Q Did he encourage your rebellious behavior?

A Probably, ves.

Q But you said that you knew what you were doing, too?
A Yes, I did.

Q Tell me about how things went after you turned
yourself in from being a run-away?

o Well, when I found out I was pregnant, I didn't
really know what to do. I mean, I stopped deing drugs
right then. I mean, that wasn't, actually, that hard
because I was doing it for neot Jjust myself, but my baby.
I, actually, had a reason. Because before, I was living
my life for myself. It didn't seem important. But after
I turned myself in, I went to jall the very next day

because I had court. I went to Willow Lane.

Q What is Willow Lane?

A DJJ.

Q Okay. It is a coed facility, girls' facility, boys'
facility?

pi Both.
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Q So it's coed?

A Yes.

Q Tell me about Willow Lane?

A It's different from regular DJJ.

Q Had you previcusly been to regular DJJ?

A Yes.

Q When was that?

A I'm not sure. Maybe six months before that. I

honestly don't know.
o} So before you went to Willow Lane, you went to a

regular DJJ facility?

A Yes.

Q Tell me how Willow Lane was different.

A We didn't really have -- I mean, we had cells, but it
was —-- I don't know, they wore uniforms that were

camouflaged and they were all about military, which is,

you know, great, you know, but different. It was a lot

harder.
Q Was it stricter?
A A lot more strict.

Q What kind of things did you have to do at Willow
Lane?

A Well, I didn't have to do anything because I was
pregnant. They would do like a bunch of workouts and

stuff.
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Q

But you didn't have to do the physical stuff because

you were pregnant?

- o N D o I © I -
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fine

left

Right.

Were your made to go to school?

Yes, ma'am.

What about drug treatment and drug classes?

Yes.

Anything else you had to do?

Parenting classes.

How long were you at Willow Lane?

I'm not sure, I think it was three months.

Okay. And after Willow Lane, where did you ge?

I went back to my mom.

Did you have any restrictions when you were returned
to your mother? Were you on probation?

I was on house arrest.

Okay. &And what were the terms of house arrest?
Sit at the house.

And how did that make ycu feel?

I was pregnant. T was just getting fat and I was
with that.

Okay. How would you describe your attitude after you
Willow Lane versus before?

I have a different perspective in life for sure.

Tell us about it.
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A Like I said, I was just living for myself before I
got pregnant. I didn't really care, rebellious, you know,
doing whatever. But when I got pregnant, my entire life
changed.

Q Tell me how.

A My daughter is my life.

Q I can't hear you.

A She's my life. She's the reason I wake up every
morning.

0 Okay. Do you remember what month it was when you

returned home from Willow Lane?

a I think it just got to be summer.

Q Okay. And when was Zoe born?

- I

Q Okay. You were on house arrest still, is that
correct?

A No.

Q You were not on house arrest anymore?
A No, ma'am.

Q When did you get off house arrest?

A In August.

Q Were you on probation or anything?

2y Yes.

0 Okay. Tell me, had DSS previously been involved in

your life?




150

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

K.C.O. ) - Direct by Ms. Bentley 150

A Yes.

Q As far as foster care and everything?

A Yes, ma'am.

Q Did they know that you were pregnant?

A Yes.

Q Did they cecme and check on you?

L They did. They —-- after they found out I was
pregrant, they —- you know, they didn't open a case, but,

you know, they loocked into it and decided that wasn't

needed.

Q That it wasn't needed, meaning what?

A Like, I should stay with my child and my mom.

Q DSS let you keep your baby?

A Yes, ma'am.

Q Okay. In your own words, I want you te tell us why

we're here today?

A

Q

e

- &

=R o B &

To decide if Terry McCarrell is guilty or not.
Guilty of what?

The charges that he's got.

Okay. Those charges involve you?

Yes, ma'am.

Do you remember when you first met Terry?

Yes, ma'am.

I want you to tell us about that meeting.

Ckay. We were on the sidewalk.
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Q What had you been doing?

e

What had I been doing or him?
Q What had you been doing?
A I was taking my daughter on a walk in her stroller

with my mom.

Q Okay.

yiy We were golng to the gas station.

Q Where was the gas station in relation to your house?

L Right down the street.

Q Okay. So you were going on a walk to the gas station
and?

A I seen somecone that I knew. And we were kind of like

hi and he introduced me to the guy he was with, which was
Terry. And I introduced him to my mom and my daughter.

And that was really it.

Q Who was it that you saw that you knew?

A I believe his name is Majay. We met at school.
Q What school?

A Berea Middle.

Q Okay. Did he tell you who Terxrry was?

A I don't remember if he did or not.

0 But they were definitely together?

A Yes, ma'am.

o} Okay. How long did y'all chat?

A Not =-- like five minutes.
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0 Okay. What did you do after that?

A I continued to walk to the gas station and back.

Q Could you see your house from the gas station?

A Sort of.

Q Okay. Do you remember the next time you saw Terry
McCarrell?

. Not really.

Q Tell me the next time you do remember seeing Terry
McCarrell.

A Okay. I believe the next time I seen him was,

actually, at my house with Majay. And we was just sitting

outside having a conversation.

Q

A

Q

Who was outside having a conversation?
Me and them two.

Okay. Did Terry live in the same complex that you

He lived down the street.
Had you seen him prior to those two meetings?
No, ma'am.

Okay. Do you remember what you and Terry and Majay

talked about that day?

A

Q

Not really.

Okay. Do you remember how long after that initial

meeting it was that he came over?

A

It was probably in the next few days.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

153

K.C.0O, ) - Direct by Ms. Bentley 153
Q Okay. Did Terry ever come back after that time with
Majay?
A Yes.

Q When was that?

A Probably a couple days after that.

Q Okay. So what month do you think this was?
A

I don't know.

Q Okay. How often did Terry start coming over?

A He started coming around just about every day.

Q Okay. When he first started coming over, who would
be home?

A Me and my mom and my daughter.

Q Okay. And did that ever change?

A Yes. He started coming around after my mom would go
to work. He could see when my mom would leave. My mom
had to pass his house to go to work in the morning. And T
guess he would just come after he seen her leave.

Q Do you remember the first time he came over when your

mom wasn't there?

A I do.

Q Tell me about that time.

A We just hung out.

Q Did you ask why he was there without your mom there?
A Not really. Back then, I wasn't -- I didn't respect

my mom.
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Q Had your mom ever had a conversation with you and
Terry about when it was appropriate for him to come over?
a She had a conversation with Terry that he didn't need

to be at ocur house while she wasn't there.

Q Okay. Did he respect that rule?

A Not at all.

Q Did you respect that rule?

A Not at all.

Q Okay. After that first time he came over when your

mom wasn't there, how often did he start coming over?

A Every day.

Q Would he return when your mom came home?

A Yeah, he would like leave and then whenever she would
come in, he would like walk up or something.

Q Okay. So how many days a week would you say that

Terry was over at your house when your mom was not there?

A Four or five days out the week.

Q What about when your mom was there?

A He was usually there.

Q Okay. Did your relationship with Terry become sexual
immediately?

A No.

Q How long did it take before the first move was made?

A Net long.

Q You say not long?
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A Two weeks, not even that probably.

Q Okay. Tell he me how it happened.

A Like when he first tried to make a move?

Q Well, tell me what happened during the two weeks that
nothing sexual happened. What did y'all do?

A We just sat around watching TV. I was taking care of
my daughter. He Jjust really sat there. You know, we
would have conversations, talk about whatever. He made me
feel like I could trust him.

Q How did he do that?

A He would be very open with me about a lot of things,
about his past.

Q Okay. I'll let you leave it at that. Did you have
an attraction to Terry?

A No, not at all.

Q Okay. Tell me what happened the first time he made

an advance towards you. Where were you?

A In my mom's room.

Q Why were you in your mem's room?

A Because her bed is big and I was asleep.

Q Tell me what happened.

:\ Well, I was asleep, like I said, and Terry came in

the back door.
Q Was your back door locked?

A No. My back door then was broke.
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Q

i

Tell me what happened when Terry came in.

He sat on the bed. He was trying to touch me and

stuff.

Q

kind

A

Q

I want to talk with you a minute about Zce. What
of delivery did you have with Zoe?

Vaginal.

Was Zoe a healthy baby?

She was, she was 10 pounds.

How did you feel after giving birth?

Well, awful. Like my ribs were still separated.
Okay. Were you under a doctor's care for a period of
after giving birth?

I was supposed to be on bedrest.

Do you know for how long?

I don't remember.

Ckay. You were young when you had Zoe?

(Witness nodded head.)

What was your feeling -- what were your feelings

about sex after you gave birth?

A

I didn't want to have sex.

Why not?

I was -— well, I had stitches, for one. For two,
was like the furtherest thing from my mind.

So you were sleeping in mom's room, what happened?

Terry came in, sat on the bed. He was trying to
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touch me, trying to pull my pants down, I pulled them back

=0 =R )

Q
bed?

A

Do you want toc be here today?

No, not at all.

Why not?

Because this really brings back memories.

Okay. Tell me why you were sleeping in your mom's

My daughter was sleeping in the other room and my

mom's bed was bigger than mine. I just went to sleep in

there.

Q Had Terry previously been in a bedrocom with you?
Like, where would y'all watch TV?

A Usually in the living room.

Q Okay. Did it concern you at first that Terry went in
your mom's room?

a You could tell something was different, like in his
face.

Q Okay. Did he say anything to you?

A Not really. No.

Q Tell me what you meant he was touching on you and
stuff?

A Like sexually, like he was trying to take my pants
off.

Q Do you remember what kind of pants you were wearing?
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A Yeah, I was wearing sweat pants.
Q Did you say anything to him?
A I don't recall if I teld him ne or to stop, but I

mean, I stopped him.

Q Did he stay after that?

s I don't think so. I honestly don't remember.

Q Okay. When was the next time you saw him again?
n At that point, we were hanging out like every day.

It was like two or three days until I seen him again.
Q How was it when he came over?
A He acted completely normal.

Q And how did you act?

i Completely awkwardly normal.

Q Did you bring up what happened the last time you saw
him?

A I did not.

Q Why not?

A Because that was awkward.

Q Did you tell your mother about what happened?

g2 I did not.

Q Why not?

i I don't know, I just didn't.

Q Did you have a good relationship with your mom at
that time?

A I mean, we had somewhat of a good relationship. I
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mean, I could talk to her and stuff, but I just didn't.
Q The next time Terry came over, what did y'all do?
A It was one of those regular days, we were just

watching TV. I'm playing with Zoe and not deoing anything.

Q Okay. Did he make any advances towards you at that
time?

A No.

Q Tell me about the next time he -- well, pardon me,

was there ancother time when he did make an advance towards
you?

A Yes.

Q Tell me about that.

A Well, I don't remember how much longer this was after

all this happened, but I was in my room on my bed watching

TV.

Q Where was Zoe?

A She was asleep.

Q Was she in your room?

A No. She was, actually, in her car seat.

0 Okay.

12\ And I was sitting at the end of my bed watching TV

and he like started fondling me trying to have sex with
me.
Q Tell me how that started.

:\ Him getting in my face.




160

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

K.C.0O. ) - Direct by Ms. Bentley 16C

Q How did he get in your face-?
i Okay, I was sitting on the edge of my bed. He walks

in like on me, walks up on me and just trying to touch me

and --
Q You said trying to touch you, did he touch you?
A Yes.

0 Where did he touch you?
a Everywhere.
Q On top of your clothes, under your clothes?
A On top of my clothes. And then he started trying to
kiss me and stuff. Then he leaned me back where I was
laying down, just my feet were off the bed. Then I
realized that his pants were halfway down.

Was he wearing underwear?

Probably.

No.

Q

A

Q Were they on at that time?
A

Q How did that make you feel?
A

Creeped out, I guess. I mean, I wasn't that creeped

out, but.

0 Okay. Did it bother you that his pants were down?
A I mean, yeah, I think.

Q Did you say anything?

A Uh-huh.

0 What did you say?
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I said, What's on your dick?
And what were you referring to?
A sore.

Where was it?

Like towards his stomach.

Okay. And did he respond?

Yeah. He said, It's from where I been rubbing

against your pants.

Q

A

Q

A

o

sore?

A

Q

A

Had he been rubbing against your pants?
Yes.

What kind of pants were you wearing?
Blue sweat pants, like running pants.

Okay. Did y'all talk about that anymore, about the

Not really.
Okay. What happened next?

I noticed there was something wet and green on my

pants and I asked him what that was and he said it was

pre-cum and that it's only green because it was on my

pants.

Q

A

How did that make you feel?

Disgusted, like I was going to throw up, like he had

herpes or something.

Q

A

Did you push him off?

No, I didn't.
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Q Why not?

A I couldn't tell you because I don't know.

Q Okay. What happened after y'all talked about that?
A We had sex.

Q On your bed?

A Yes, ma'am.

Q Did you remove your clothes?

A No, he did.

Q Did he remove your pants and your shirt?

A No, I believe it was just my pants.

Q Okay. Did he speak to you during sex?

A No.

Q Did you speak to him?

A No.

Q How long did y'all engage in sexual intercourse?
a I don't know, couple of minutes.

Q Okay. What happened when you were finished?

a I pulled my pants up and went to the bathroom.

Q What did he do?
A I have no idea. I really don't remember. I've tried

to block all this out. I mean, this was three years ago.

Q Was he still there when you got out of the bathroom?
yiy I don't remember.
Q Okay. When was the next time you saw him after that?

A I think it was the next day.
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Q Qkay. How was that interaction?
A Normal.

Q What do you mean by normal?

A Normal as in, like, he wasn't all over me like a
couple would be or anything, it was just like one of those
days where we were conversating and playing with Zoe.

Q Okay. Did you discuss having sex with him?

A Ne.

Q Did he discuss 1t with you?

yiy No, ma'am.

Q Did you kiss, hug, have any intercourse the next time
you saw him?

A No, ma'am.

Q Okay. Was that the only time that you had sex with

Terry?

A No, ma'am.

Q When was the next time that you had sex with Terry?
A I'm not sure, maybe a couple days.

Q Qkay. What happened during that time?

A When we had sex?

¢ Yeah. Where were you?

A At my house.

Q Okay. Do you remember what room you were in?
A I don't.

Q Okay. What do you remember?
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A

I remempber that eventually it got to be an everyday

thing.

Q

A

Q
A

Okay. Would you ever talk about it?

No.

Did he ever talk about it?

No.

How would v'all go from talking tc having sex?

I don't know. He was a -- he has a different

perscnality. He's one that wants you to trust him and

really get toe know the fake him. 2And then -- I don't

know,

I think he tried to make me believe that he loved me

because he would tell me he loved me all the time. It got

te the peint where I did trust him,.

Q

A

Q

A

Q

Did you care about him?

I thought I did.

Did you think that you loved him?
I didn't know what love was.

To the best of your knowledge, did you ever tell him

you loved him?

A

Q

I did.

How often did y'all talk?

All the time.

QCkay. How did you talk to him?

If he wasn't with me, then over a text.

Did he have a phone?
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A I believe so. I believe that's his phone.

¢ okay. K.C.O. , did you ever feel like Terry forced
you to have sex?

A Honestly, no.

Q Why not?

i I mean, the first time he was trying to have sex, he
was a little aggressive and forceful, but, I mean, I got
him off me and he didn't do anything. It wasn't like he
just done it and I'm screaming no. It wasn't like that.
The second time, yeah, he was definitely forceful, a lot
more —- not more aggressive, he was —-- he was forceful,
but I did not say no. Yeah, I was kind of like pushing

him away a little bit, but I didn't like, you know, say

no.

Q In your mind, was your relationship with Terry
consensual?

A What does that mean?

Q It means that you were okay with it?

: Oh, like I gave him permission? Yeah, I did.

Q Okay. Did his advances ever become less forceful,

was it just a routine?
2y Yeah, it was more like whatever he wanted, he got it.
Q Okay. And in your mind that was okay?

A Yes, ma'am.

Q

Okay. Were there ever times that you would not have




166 K.C.O. ) - Direct by Ms. Bentley 166

1 sex with Terry when he came over?

2 A No, I think we had sex like every time.

3 Q Okay. Did you ever tell him no?

4 A No.

5 0 Why not?

6 A I'm not sure.

7 Q Okay. Did you consider Terry to be your boyfriend?
8 pa No.

9 Q What did you think of him as?

i0 A I have no idea.

11 Q Okay. Did you ever talk tec anyone about your
12 relationship with Terry?
13 A No.

14 Q Why not?

15 A I have no idea.

16 Q Fxcuse me, I couldn't hear the last part?

17 yi\ I have no idea.
18 Q Were you proud of being with Terry?

19 A No.
20 Q Why not?

21 A Well, I didn't know this at the time, but --
22 Q I'm going to stop you because I don't know what
23 you're going to say. How old did you think Terry was?
24 A I didn't know.
25 Q Okay.
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Q
A

Well, no, actually, he told me he was like 30.

Did you believe him?

Yes.

Did he ever change his story on that?

Yes, he changed his story about three or four times.
Did Terry tell you whether or not he had children?
Yes.

What did he say?

He said that his -- he was showing me pictures in his

phone of some kids. They were little boys. And he told

me that he would watch his kids.

Y

A

So he told you that he had two little boys?

I think it was two little boys. I honestly don't

remember. He told me that his daughter, Brook, that was

his kids' mom.

Q Did you ever meet Brook?

A At that time, whenever I believed that story?

Q Right.

2y No, I didn't.

Q Okay. 8o he told you that Brook was his children's
mother?

A Yes.

Q And that his grandchildren were, actually, his
children?

A Right.
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Q When did you find out that wasn't true?

A It wasn't that -— it was right before he got

arrested -— I mean, not right before, but it wasn't that
long.

Q How did it make you feel when you found out that he
had not been truthful sbout that?

A When I found out that, like it was kxind of obvious to
me that he was lying about a lot more. I felt really
stupid.

Q Why did you feel stupid?

A Because I believed everything he said.

Q Why did you believe that made you stupid?

A I don't know, it just made me feel really dumb. I
believed everything this man said to me. I just felt like
I was used and played with.

Q Okay. Did you every engage in other types of sexual
activity with Terry?

A Yes.

Q What kind?

A Oral.

Q Okay. Did you give or receive?

y:\ Both.

Q OCkay. Prior to -— tell me when that first started.

A Well, he didn't really ask me to do anything. He

just kind of showed me what to do without words.
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Q What deo you mean?
A Like he pushed my head down.
Q To?
.\ His penis.
Q And did you know what to do?
A I mean, I knew what to do, but I didn't.
Q Okay. Was that something you had done previously?
A No.
Q Okay. Had you every received oral sex before?
A I don't believe so, no.
Q Okay. How did that make you feel?
n It was different.
Q Did that become part of your routine with Terry, your

sexual routine?

yiy Not really.

Q How often would you give or receive oral sex with
Terry?

yi\ I mean, not that often.

Q Okay. Did you ever tell him that you didn't want to
do that?

A No.

Q Did you just do everything that he wanted you to?

A Kind of, yeah.

Q When did your sexual relationship with Terry stop?
L After he was arrested.
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Q Okay. I want to show you what's been marked as
State's Exhibits 4 and 5. I want you to look these over

and tell me if you recognize what these are?

A Text messages between —— this is mine and Breok's
texts.

Q What number is that at the top?

A Four.

Q Qkay.

A And this is texts between me and Terry.

Q And what number is that?

A Five.

Q And how do you know that those are messages that you
sent and received -- or that you sent?

: Well, my signature's on it, Zoe's mommy.

Q Okay. And do you remember sending those messages?
a I don't remember it, but I text like that.

0 You text like ~- it's a combination of letters and
numbers?

A Yes.

Q Okay. Can you read me those messages that you sent

to Terry and that he sent back?

A Sure. This is Terry, what you doing? I miss you,
BE. I call you, yeah. When can I see you? Hello? Are
you just going to ignore me today? No, I'm going to see

about my phone. I see you when I get back. Okay. Okay,
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then, I love you.

Q What about the next page?

A I love you, too, smiley face. Talk to me when you
can.
Q What date were those sent?

A December 5th, 2011.

Q Did you and Terry text each other that you loved each

other often?
A Yes, ma'am.

Q How often would you say that he told you he loved

you?

A Everyday.

Q Okay. What about you telling that to him?

A Same.

Q Okay. I want to take you back to a few weeks before

that, November 14th, 20117

yiy Okay.

Q Do you remember who your neighbors were?

A Yes.

Q Who were your neighbors?

A Jesse and whatever her name is Woodard.

Q Qkay. Did you go inside the house on November 14th,
20112

A I don't remember the date, but I did go inside of

their house one time.
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Q So you only went inside the house one time?

A Yes.

Q Who was with you that day?

A Terry.

Q Tell me how it happened that you went inside the
Woodards' house. How did that transpire?

A Jesse was talking about some tattoos or something --
I don't remember why he came to my door. He came to knock
on the door, anyway, for —-- I think it was he asked for a
cigarette or something from Terry. Then he was showing us
tattoo work that he does or that he has done. And I was
showing him my tattoo. And I asked him to touch it up
because it looked really sloppy, and he said he would. He
had a pack of cigarettes —-- Terry had half a pack of
cligarettes, gave him that and that's --

Q Agreed to touch up your tattoo?

A Yes.

Q Had you been to his house previcusly?

A Bad not.

Q Did you go after this date?

A I have not.

Q Tell me what happened when you went inside Jesse's

house, who was there?
A Just me, Jesse and Terry.

0 Where did you go?
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A I sat on the couch.
Q Where was the couch?
A Right in front of the door.
Q Okay. How many couches were there?
A Two.
Q Okay. Where did Terry go?
A On the other couch.
Q Okay. At any point, did either you or Terry leave

the living room?

A Yes. The living room was right beside the kitchen
and whenever Jesse went to go get a razor to shave my neck
so he could do the tattoo, Terry was —-- he stood up -- I
don't remember why he went in the kitchen, but he was in
the kitchen. The rings were right there, like, on the
table.

Q Did you know the rings were in that house before you
got in there?

A No, ma'am.

Q Okay. So continue.

A And then he took them.

Q Okay. Did you see Terry take the rings?
A Yes, I did.

Q Okay. Did you say anything at that time?
A No.

Q Did Jesse see him take the rings?
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A

No, but Jesse did see that one of the -- a ring, I

don't know if it was one of those rings, but he seen that

a ring had drcpped on the floorx.

Q

A

Okay. Did he say anything about it?

I don't think so. I think Terry just picked it up

and put it back on the table.

Q

A

Q
A
Q
A
Q

How did you feel when you saw Terry take the rings?

I didn't care.

Why not?

I wasn't doing it.

Okay. How long were you at Jesse's house?

Not long, maybe -- don't ask me because I don't know.

Okay. That's fine. What did you do when you were

finished getting your tattoo touched up?

A

Q

el

Hooo w0

0O

=

I went home.

Okay. Did Terry go with vou?

He did.

Was your mother there?

She was.

Okay. Did you see Jesse agaln that night?
Yes.

What happened?

He came to my door and asked about the rings.
And what did you tell him at that time?

I didn't know anything about any ring.
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Q Was that true?

A No.

Q Were the rings in your possession at that time?

A They were not.

Q Was that the end ¢f rings? What happened?

2 No. I believe, I believe it was that night Jesse
called the police about the rings and -- after Tamila got

home from work. And the police came out, then whenever
Terry seen the police, he immediately told me to go flush
them down the toilet. I tried, wouldn't flush, one
didn't. I hid the other ring.

Q Where did you hide it?

2\ Under the bathtub.

Q How did fou get it under there?

A Put a hole in it.

Q Okay. Did you know that by taking the stolen rings
you were breaking the law?

A I didn't.

0 You didn't?

A No, I didn't.

Q Okay. If you had known that you'd be breaking the
law, would you have done it anyway?

A Yes,

o] Why?

A To save Terry.
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Q Okay. Did you want Terry to get in trouble?

A I didn't.

Q How big a part of your life was Terry at that point?
A He definitely wasn't my everything.

Q Ckay.

A But I cared about him -- or I thought I did.

0 Were you in scheool at that time?

A I was on home bound.

O What is home bound?

A Like, I had a teacher that come to my house.

Q Aside from the teacher and Terry, did you have a lot

of other friends?

A No. I lost all my friends whenever I got pregnant
and moved.

Q Okay. Was he pretty much the cnly company that you
had?

A Yes, the only.

Q Okay. How long after the police first asked you
about the rings did someone come to your house again?

A I don't know abkout how long.

Q Okay. Let me ask you another question. At some
point after Terry was arrested for the ring theft, did you
meet Broocklin Pollard?

by I did,

Q At any point -~ or did you already know that was
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Terry's daughter at that point?
o I believe I did know before I met her.
Q QOkay. Did you arrange to give her the one ring that

did not f£lush?

A Yes.

Q Did she -- how did you exchange that with her?

A She met me at my house.

Q And how did you arrange for her to meet at your
hcouse?

A Through text messages.

Q Were those the text messages that I showed you?

A Those are.

Q Okay. Did you give Brooklin the ring?

A I did.

Q Did you think that was going to be the end of it?
A I was hoping so.

Q Okay. Do you remember texting Brooklin about being

pregnant by Terry?
A I do.

Q Tell me why you said that.

iy I lied so I wouldn't get in trouble. I was on birth
contrel.

Q So you knew you weren't pregnant?

A I knew for a fact I cculdn't be pregnant.

Q Did you lie to anyone else about the rings?
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A Yeah, everybocdy.

Q Meaning?

L Anybody that asked, my mom, the police, neighbors.

Q Okay. After you gave Brooklin the ring, how soon was

it that you heard from the police again?

A I'm honestly not sure.

Q Do you remember the police coming to your house
again?

A Yes.

Q Do you remember how many officers came?

A I think it was three cars of undercover police.
Q Okay. Was your mom present when they first got
there?

A No, ma'am.

Q Did they ask you to call her?

A Yes,

Q Did you?

i Yes.

Q When the police arrived, what did they first talk to

you about?

A I'm not sure.

Q Ckay. Did they talk to you about the rings?

4 A1l T remember is when they were asking me about
Terry and they showed me text messages.

Q What text messages did they show you?
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:\ A really big stack of them.

Q Okay. I'm going to show you what's been marked as
State's Exhibit 3. Does this seem like a similar stack?

A Yes.

Q Did they highlight any text messages or point out any
text messages to you?

A I don't recall them highlighting any text messages or
peinting them out.

Q What did they say about text messages?

A I'm not sure. They were asking me gquestions and all
I remember is that I lied about everything, not only to
cover for him, but myself as well. And then they pulled
out the text messages and told me I was lying.

Q What happened when you saw them pull out those text
messages”?

A I shut up.

Q Why?

A Because 1 was caught.

Q You were caught?

A (Witness nodded head.)

Q How did you feel when you realized you were caught?
A Pretty dumb.

Q Did you then decide To tell the truth?

A I think I still lied.

Q What would you have lied about? Did you lie about
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1 taking the rings?
2 A No, I might have told them the truth on that.
3 0] About --
4 A Afterwards.
5 Q After they showed you the text messages?
6 A Yes.
7 o] And what would you have told them if you tecld them
8 the truth?
9 A T would have told them what happened.
10 0 Which was?
11 A Terry took the rings and I took them from him
12 whenever he asked me to go flush them to get rid of them.
13 Q Okay. Did you end up getting charged with anything
14 for your part in the ring theft?
15 A I did, receilving stolen goods. And I did, I think,
16 it was three months in D3SS for that.
17 Q Did you go through the trial process? What happened?
18 iy No, ma'am, we went to court and I pled guilty.
19 Q Why?
20 A Because I was guilty.
21 Q Okay. Did anyone offer you a reduced sentence for
22 testifying today?
23 A No, ma'am.
24 Q Did you tell anybody about your relaticnship with
25 Terry to get a lesser sentence?
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(K.C.0O. ) - Direct by Ms. Bentley 181
A No, ma'am.
Q You said you went to jail for receiving the stolen
goods?
A Yes, ma'am.
Q Did you lose custody of your daughter?
A No, ma'am.
o] Did you get to take her with you to DJJ?
A No, ma'am.

Q So what happened?

A I went to jail, my daughter was with my mom. And
when -- yeah, that's when I got out, then they put me in
DSS custody with my daughter.

Q Okay. Going back to the text messages and the police
interview, what was it that you maintained lies about?

A Can you ask me that question again?

Q Sure. You said that when you met the police and they
showed you the text messages, you still lied. What were

you still lying about?

A The whole Terry and me situation.

Q Why?

yiy Because he could get in trouble.

Q You knew that he could get in trouble?
A Yes.

Why did you think that he could get in trouble?

B0

He's over 18 and I'm not.




182

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

K.C.O. ) — Direct by Ms. Bentley 182

o Okay. Why did you care about that?

a Because he would probably go tec jail for a long time.
Q And you did not want him tc get in trouble?

A No, I didn't.

Q Why not?

A I cared about him, or I thought I did.

Q Okay. Did you ever tell the truth about your

relationship with Terry?

A Right now.

Q Okay. Did you -- did they ask you to give a written
statement?

A They did. One of the peclice officers wrote it and I

signed it.

Q Do you remember what it szaid?
A I don't.
Q Okay. You said that after you pled guilty for your

part in taking the rings, you went to DJJ and then you

went back into DSS custody?

A Yes, ma'am.

Q What does DSS custody mean?

A I was taken from my mom, like state custody.
Q Who did you go toc live with?

A A foster parent.

0 aAnd how did that make you feel?

pa\ I hated it.
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Q

Okay. At any point, did you think about saying

anything to get out of foster care?

i\

care

with
A
Q
A

this

There wasn't anything to say to get out of foster

or I would have.

Okay. How did being truthful about your relationship

Terry change your life?
211 of this has caused me a lot of trouble.
Like what?

Like going into DSS custody for twe more years and

whole going back to jail thing. That wasn't anywhere

in my plans either.

Q

Was there anything positive that came out of

disclosing your relationship with Terry?

A

Q

A

Q

Absolutely nothing.
If you could do it over again, would you?
No.

Okay. I'm going to show ycu what's been marked as

State's Exhibit 6. Do you recognize anyone in these

pictures?

A Terry.

Q Terry's in there? Which picture is he?
A Number five.

Q QOkay.

MS. BENTLEY: I have no further questions. Please

answer any gquestions Mr. Stalvey may have.
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THE COURT: Before you start cross-examination, let's
take a short break. I think we've been at it for a while.

Ladies and gentlemen, we're going to take a break for
five or ten minutes and then we'll come back in and resume
cross—examination. Please don't discuss the case.

{WHEREUPON, the jury left the courtroom at
approximately 4:10 p.m.)

THE COURT: Ms. O'Neill, you can take a break, too,
but you can't discuss your testimony with anybody and
nobody can discuss it with you either. So you take a
break, use the restroom, get some water, whatever it is
you need to do. You can't discuss your testimony. If
anybody offers to discuss it with you, you let me know,

THE WITNESS: Yes, sir.

THE COURT: We'll be in recess for about 1C minutes.

(WHEREUPON, a short break was taken.)

THE COURT: All right. Bring them in, please.

(WHEREUPON, the jury entered the courtroom at
approximately 4:25 p.m.)

THE COURT: Ladies and gentlemen, what I'm thinking
is we will complete the examination of Ms. O'Neill and
then we will call it a day. We'll come back tomorrow
morning and resume testimony.

If I'm not mistaken, after Ms. O'Neill testifies, the

State will have three additional witnesses, am I correct?
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MS. BENTLEY: That's right.

THE COURT: So as of right now, I don't know if the
Defense intends to call any witnesses, but the way we're
looking right this second, right this second based on
everything I know, it may be that we can argue and charge
tomorrow afterncon. I don't know that for sure because I

don't know what's going to happen between now and then.

However, know that that's what I'm anticipating right now.

Okay. If that changes, I'll let you know.

Mr. Stalvey, I believe it's your cross—examination,
sir.

MR. STALVEY: Judge, I don't have any questions for
this witness.

THE COURT: Well, good then, we'll end a little bit
earlier than I thought we would.

Ms. O'Neill, thank you for being here. I appreciate
it. You may step down.

Ms. Bentley, I know you have three additional
witnesses, do you have a witness who may take less than a
half an hour?

MS. BENTLEY: Yes, sir. I can call Investigator
Robert Perry to the stand.

THE COURT: You anticipate that will be a short
witness?

MS. BENTLEY: Yes, Your Honor.
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THE COURT: Ckay.

Well, ladies and gentlemen, like I said, I don't
always know what's going to happen, so let's take one more
witness.

Yes, sir?

MR. STALVEY: My cross-examination for Investigator
Perry may be significantly longer than my previous
witnesses, just to let you know.

THE COURT: All right. Good enough.

Let me ask you this, ladies and gentlemen, we can
take a witness now and we could potentially go beyond
5:00, and I don't mind gecing beyond 5:00 personally. My
objection to it is I haven't y'all we're going past 5:00.
And in order to be respectful and considerate of y'all, I
don't want to go beyond a normal business day because you
haven't had the opportunity to call your kids, your
spouses and other people with whom you may have had plans
or for whom you may have responsibilities. So if we're
going to go past five any given day, I want to give you a
heads up before the fact so that you can make
arrangements. I haven't done that today. In some
instances, I ask you and I go with the majority rules, but
there may be one person who really can't stay late today.

So what I'm going to do is I'm just going to adjourn

for this afterncon. If you'll be back tomorrow at nine,




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

187

187

please, we will resume testimony in this case. As I
suggested to you earlier, what I hope is that we can argue
and charge tomorrow. And I will tell you if I get any
additional information that changes that tomorrow morning.

So please don't discuss the case. I recognize that
you've heard some testimony now, but it's not appropriate
for you to begin any deliberations yet. When we left this
morning, I told you not to discuss it with friends or
spouses or any significant others. And that's even more
important now because you've been sworn in and you've
heard a portion of the testimony. As I told you this
morning, if somebody invites you to discuss it, you start
analyzing the evidence so that you can respond to even
simple questions. So when somebody ask you, just say I
can't discuss it now, we'll discuss it at the end of the
case.

In the meantime, I hope y'all have a great evening
and I'll see you back here tomorrow morning at nine.
Thank you.

(WHEREUPON, the jury left the courtroom at
approximately 4:30 p.m.)

THE COURT: All right. Counsel, anything additional
for the record this afternoon?

MS. BENTLEY: Nothing from the State.

TEE COURT: Okay.
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Mr. étalvey?

MR. STALVEY: I don't have anything right now. I ma
have something in the morning, Judge.

THE COURT: Okay. Good enocugh.

Have you prepared a bench warrant for the Defendant
in this case? I know you've had a lot going on.

THE CLERK: I have,.

THE COURT: ©Okay. If you will hand that up, I will
sign it.

MS. BENTLEY: Can everyone else be excused, Your
Honor?

THE COURT: Yes, ma'am, absolutely.

Everyone else can be excused.

All right. Here's this bench warrant.

(WHEREUPON, Court was adjourned for the day to be
reconvened on Tuesday, July 8, 2014.)

TUESDAY, JULY 8, 2014

y

THE COURT: All right. A1l the jurors have not arrived

quite yet because of a traffic issue. I believe there ma
be a motion that needs to be taken up before we bring the
jury in in any event.

I'1l be happy to hear from you.

MR. STALVEY: Judge, I beg the Court's indulgence.
me put this one thing up.

May it please the Court.

Y

Let
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THE COURT: Yes, sir.
Motion

MR. STALVEY: Judge, we spoke in chambers briefly
about a situation that arose yesterday. The testimony of
K.C.O. ; specifically, relating to the reason that
she went to the neighbor's house, I believe his name is
Jesse Woodard. Mr. Woodard had testified that earlier in
the day that K.C.O. and Terry, my client, were over at
the house for the reason of loocking at tattoc magazines.
Mr. Woodard also said they were looking at photos of his
children. 2And, Judge, Mr. Weoodard gave a statement to
police indicating the same.

Yesterday, for the first time that I became aware of
it, this is the first time I became aware of it, Ms.
O'Neill testified that the reason they were going over to
Mr. Woodard's house was not just to look at magazines, but
to, actually, have her neck tattooced or, to put it in her
words, to have it touched up. It was sloppy. That's what
she said. Not only did she testify that was the reason
that she went over there, she further testified that
somebody went and got a razor to shave her neck to do the
tattoo procedure and that's when the rings went missing.

Judge, her reason for going over there and Jesse
Woodard's reason, the reason he gave that they came over

there are completely different. And not only -- well, it
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is a difference in their stories, but it's a credibility
issue based on the fact that Jesse Woodard, who came in
here, testified that he was a recovering drug addict, that
he had cleaned up his life, that he no longer, you know,
was breaking the law, that he was taking care of his kids,
It turns out, based on Ms. O'Neill's testimony and the
information that I received just yesterday that that was
not entirely true.

The fact is, 1f you believe Ms. O0'Neill, Mr. Woodard
was getting ready to engage in two unlawful acts,
according to ocur state law. He was about -- and one I'm
not sure, but if he has to be a licensed tattoo artist to
do that procedure here in this state, which I don't think
he has a license. Two, and more importantly, he's about
to give a tattoo to a 13-year-old girl, which is a clear
violation of the tattoo statute. It's illegal and carries
up to a year in jail.

Your Honor, if I knew about that, I could have
cross-examined Mr. Woodard on his credibility. His
credibility is important because, as you've already seen
in this trial, they're testifying that these rings are
worth $2,500. You've got an officer who's come up here
and testified that they're only worth $2,000. When asked
on redirect by the State where did you get that

information, he said from Jesse and Tamila Woodard.
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So, I know that's the minor issue that we're dealing
with in this case, but you're talking about petit larceny
and grand larceny. That's a difference in 30 days and
going to prison for five years. And, you know, if he is
found not guilty of the criminal sexual conduct and lewd
act, he could be looking at going to jail for 30 days or
going to jail for five years. So that's significant.

Your Honor, I spoke with the prosecutors, they've
been forthright with me. They knew that K.C.O.
was going to testify that the reason she went next door
was to get a tattoo. So they had that information. They
never provided that to me. I'm sure it was an oversight
and I'm, certainly, not accusing them of intentionally
hiding it from me. I just think it was something they
didn't think about. Nevertheless, I didn't get the
information until yesterday. And that's after the fact of
Mr. Woodard testifying.

Now, I think it fits Brady. Judge, I understand the
proposition has been made that I recall these witnesses.
Judge, that puts me at a disadvantage as well because now
I'm losing my opportunity to have last argument. So, in
my opinion, I think it is grounds for a mistrial.
According to Brady, this evidence would have been
favorable to my client and it was known by the

prosecution. It was suppressed by the prosecution,
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inadvertently, but it was suppressed. And it would be
material to guilt as far as the petit larceny versus the
grand larceny. Like I said, we've already got
contradicted testimony on that issue. So based on those
factors, I ask that you declare a mistrial based on a
Brady wviolation.

THE COURT: Okay. Thank you.

I'll be happy to hear from the State.

MS. BENTLEY: Your Honor, I respectfully understand
everything that Mr. Stalvey is saying regarding that it
does create a credibility issue. However, it is not —--
first and foremost, it is not material to any of the
crimes charged. Mr. Woodard testified consistently with
his statement. He's never been inconsistent in any
meetings with the prosecution. He wasn't inconsistent on
the stand. He maintains that they went over there to look
at tattoo magazines and to look at photographs of his
children.

Ms. O'Neill does have a slightly different story in
that in addition to the tattoo magazines and photos of the
children that Mr. Woodard did touch up an existing tattoo
that she had. We don't have any evidence to support that.
It's her testimony versus his testimony. That goes to the
weight and credibility of the witnesses. Witnesses give

inconsistent testimony frequently. But in this case,
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whether or not Mr. Woodard touched up a preexisting
illegal tattoo, thereby, him breaking the law himself, it
has nothing to do with anything else in this case. It has
nothing to do with the case of criminal sexual conduct, of
contributing to the delinquency of a minor, or the grand
larceny.

Additionally, his credibility on that issue versus
the credibility of his wife testifying as to the value of
the rings, I don't see how that comes into play at all. T
think it's an issue for the jury and it can be addressed
to the jury at the appropriate time in closing argumént
that witnesses give inconsistent testimony. It's not a
Brady violatiocn.

. THE COURT: Okay. All right. Thank you very much.

All right. 1I'll respectfully deny the motion for
mistrial.

The reason why they may have gone over to the home in
the first place is merely incidental to the substantive
issues to be resolved in this case. I don't think that it
is a Brady violation. 1It's a question as to whether it
was discoverable under Brady. I don't think it's a fact
that it's either favorable or disfavorable or exculpatory
or inculpatory as to the standard of Brady.

Also, as a practical matter, I don't think it

prejudices the Defense because I don't know what you would
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have done differently. Because given the posture of the
case now and the evidence that's been presented, I don't
know that you could make it any more clear through
additional questioning that there's an inconsistency in
the testimony of the victim and -- or the two victims, let
us say, the competing testimony of the two victims why
they may have come to the home. You may have asked
additional questions, but it wouldn't have become any more
clear that their testimony was inconsistent. You are in
the exact same posture that you would have been, which is
you would have been able to point out inconsistent
testimony in closing argument.

Now, 1f Defense feels that that's not sufficient to
demonstrate that there are inconsistencies and therxe is a
credibility issue, then you may call either of those
witnesses or additional witnesses in your case in chief.
Having to call witnesses is not prejudicial. It's simply
a tactical decision that each defendant makes in every
case that comes before the Court. It's not prejudicial.
It has consequences, but it's not prejudicial.

So for all those reasons, I respectfully deny the
motion for a mistrial. And, again, if you need any
assistance in issuing subpoenas to witnesses who may have
been excused, the Court will assist you in doing so.

MR. STALVEY: Judge, brief request to be heard. I
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mean, you just raised a point that I didn't mention.

THE COURT: Okay.

MR, STALVEY: 1I'll make it two sentences long.

THE COURT: Sure.

MR. STALVEY: Your Honor, if I would have known this
information and under Brady —— I mean, this is considered
under Brady, I could have done further investigation. I
could have gotten in touch with Jesse Woedard and said do
you realize that she's saying you were giving her an
illegal tattoo. I mean, the further investigation is a --
I'm sure you will correct me if I'm wrong, but it's my
understanding that's part of the analysis, which I didn't
get to do because I didn't have the information.

THE COURT: I understand. And I understand exactly
what you're saying. BAnd just to make it clear for the
record, I don't think that you're suggesting that you
could have intimidated the witnesses by telling him that
he's subject to criminal profession for his testimony.

MR. STALVEY: Judge, I was not saying that.

THE COURT: I said I understand you're not saying
that.

MR. STALVEY: Right.

THE COURT: But the fact of the matter is he took the
stand and he raised his right hand and he testified. And,

you know, whether he would have in a hypothetical set of
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1 circumstances isn't relevant to whether it's prejudicial
2 or not. Again, you find yourself in the exact same

3 position that you would have been had you known of any

4 inconsistencies. And the fact of the matter is I don't
5 think that what happened violates Brady in any event,

© Okay.

7 Okay. Y'all ready for the jury?

B MR. STALVEY: Yes, sir, Your Honor.

9 THE COURT: OQkay. Bring them in.
10 (WHEREUPON, the jury entered the courtroom at
11 approximately 9:25 a.m.)
12 THE COURT: All right. Good morning, ladies and
13 gentlemen, welcome back. I think we can go ahead and get
14 started.

15 Ms. Bentley, vyou may call your next witness.
16 MS. BENTLEY: May it please the Court. The State
17 calls Jamey 0'Neill.

18 THE CLERK: Ma'am, if you would please stop at the
19 end of the bench, place your left hand on the Bible and
20 raise your right hand.
21 WHEREUPON,
22 JAMEY O'NEILL,
23 after having been duly sworn, testified as follows:
24 THE CLERK: Thank you. Please be seated. Please state
25 your name for the record.
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THE WITNESS: Jamey O'Neill.

DIRECT EXAMINATION

BY M3. BENTLEY:

Q Ms. C'Neill, how old are you?
:\ Thirty-nine.

Q Do you have any children?

A Yes,

o Eow many children do you have?
A Two.

0 How old are they?

s 19 and 16.

0 What are thelr names?

.\ David and K.C.O.

o] and K.C.O., 1is 167

A Yes, ma'an.

Q K.C.O. is the victim that we've already met in this

case, 1s that correct?

A Yes, ma'am.

0 Does K.C.O. 1live with you?

A She does.

Q How long has she lived with you?
A Right arcund 13 years.
O Ckay. How long has she lived with you —-- she's been

in and out of your care,

A That's correct.

is that correct?
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Q Most recently, how long has she been back with you?
2y [Undiscernible.]

THE COURT: Would you speak up just a little bit, Ms.

O'Neill?
THE WITNESS: I'm sorry.

THE COURT: That's all right.

THE WITNESS: About, I would say a year and a half,

two years.

BY MS. BENTLEY:

0 Okay.

yiy It's been almest three years.

Q She's been with you consistently since she was 1372
A Yeah -- no, no, I'm sorry. I'm sorry. I'm sorry.

She had the baby at 13 and she was taken out.

Q When was she taken away?
A Pardon me?
Q When was she taken away the second time?

i She was 13, after she had the baby.

Q Qkay. Let me ask it a different way.

: Okay.

o} When did you first lose custody of K.C.O.
was she?

A She was seven.

Q And how long did she stay out of your car?

A Almost three years.

how old
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Q And she came back to you?

A Yes.

Q How old was she when she came back?

A She was about 11.

Q Okay. And she stayed with you consistently. She had
a baby?

A She did.

Q And how long was it after she had the baby that you
lost custody of her again?

A The baby was about three months, if I'm not mistaken.
Q So she was still 13 when you lost custody of her?

A Yes.

Q How long did she stay out of your care that second
time?

A I'm thinking it was a little over a year.

Q Okay. But she's back with you now?

A She is.

Q And her daughter is back with you now?

A Yes,

Q Okay. Where is your son, David?

A He lives around the corner with a family friend.

Q Okay. And were you okay with his decision to stay

out of the home?

A

Y,

David?

Uh-huh.
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2y Yes, that was fine.

Q Are you employed?

A I am.
Q Where are you employed?
2y I work for Wendy's and I work for McDonald's.

Q What shifts do you typically work?

yiy T work first shift at Wendy's and second shift at
McDonald's.
Q And how long have ycu worked at Wendy's and

McDonald's?

A Wendy's will be August, three years, and McDonald's,
October will be two years.

Q Did you work anywhere pricr to McDonald's?

A I did. TI worked at Waffle House for five years.

Q And what shift did you work at Waffle House?

A Third shift.

Third shift?

L]

A Uh-huh.

Q How far did you go in school, Ms. O'Neill?

A I went to the ninth grade. Then I went back when my
son started K4.

Q QOkay.

yiy I went back with continuing education and I was the
graduating class of that year. I also got a certified

nursing assistant degree.
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Q Wonderful. In addition to knowing K.C.O. '
you alsoc know Terry McCarrell, is that correct?

B I do.

Q Can you tell me -- or do you remember when you met
Terry McCarrell?

A The month, neo, but I do remember -- in my mind, I
remember the day.

Q Okay. Tell me, if you can, do you remember the
approximate range in time? The season? The year?

A It was around Octcber, if I'm not mistaken.

Q Qf what year?

A Henestly, I don't remember.
Q Okay. Well, tell me what you were doing when you met
Terry?

A Me and K.C.O. were walking the baby and we came upon
a friend of hers from school, who was walking between our
place and the gas station, which is not really far. We
were walking, they were walking, her friend and Terry
McCarrell. And they seen each other —-

Q They seen each other, meaning who?

A Her friend from school.

0 and K.C.O. 2

A and K.C.O. seen each other. And hey, what's up and
they introduced us. BAnd that's how we met.

Q And how long did that initial chatting last?
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A Four or five minutes.
Q Where was K.C.O. in school at that time or was she

enrolled in school?

A She was going —- she had a home bound teacher.
Q What does that mean?
2y That means a teacher was coming to the home to teach

her while she was on maternity leave.

Q Okay. Where had she previously been enrolled in
school?

A Berea, Lake View.

Q Those are middle schools?

A They are.

Q Do you remember the next time you saw Terry?

i I do. He came to my house.

Q When was that? Can you remember about how long it

was between that initial meeting and the next time you saw
him?

A A few days, a week, something like that. And he had
that boy with him.

Q Ckay. Do you remember the boy's name?

A No, I don't.

Q Ckay. And were you present when he and the boy
arrived?

Fi I was.

Q Okay. Do you remember what time of day it was that
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he came over?

A It was after one. Because I got off at one, so it
was after one.

Q All right. Did they -- tell me how that visit went.
A We all just sat in the living room and watched TV.

Q Okay. Did Terry ever come to your home without that
little boy with him?

A Yes.

Q When did that begin?

A It wasn't long. I don't recall exactly the proximity
of the time, but it wasn't long after.

Q Okay. And how often did Terry start coming over to

your home to your knowledge?

A He was coming like every day.

Q Qkay. When would he come over?

A That I knew of, he was coming after I got off of
work.

Q Right. Okay. Would he knock on the door? Did he
have permission just to enter?

A He would knock.

Q Was there ever a time that you discovered that Terry
was coming over when you were not at home?

A Yes, I don't recall if it was I was coming home from
work or if I was on break, but I drove up and he was

walking in the door.
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Q He was walking in the docr?
A Yes.

Q Did you see K.C.O. at the door?

. She was inside the door.

Q Ckay. What did you do when you saw that?

a I flipped.

Q What do you mean by you flipped?

A You do not come to my house when I'm not here.

You're not welcome here when I'm not here. If you want to
come here, you come here after I get home. There's no
reason for you to be here when I'm not here.

O Okay. How did he respond to that?

yiy I just come to wait on you. I said, There's no
reason to wait on me. We're just going to watch Tv. I
said, You'wve got a TV at your house.

0 Okay. Did you question K.C.O. about that?

A Yes, I did.

Q Okay. Did she indicate that this had been happening

before?
A No.
0 Okay. Did yecu question Terry as to whether or not he

had been over previously without your knowledge?
A I don't recall, I think I did. I think I did.
Q Okay. What did he say, do you recall?

A I recall him just saying that I just come to see you.
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I said, There's no reason for you to be here without me

here., If my car's not here, you don't come here.

Q You would drive teo work?

A Yes.

Q Was there only one car at your home?

A (Witness ncdded head.)

Q Ckay. Did you know how old Terry McCarrell was?
A I did.

Q How old?

A Forty-eight.

Q Okay. Did he tell you that at the beginning?

A Yes.

Q Okay. What would happen when Terry would come over

and you and K.C.O. and the baby were there?

A We would sit in the living room. We would watch TV.

I would cook. We would just hang out. We went to the
store together.

Q Okay. Was there any romantic relationship between
yourself and Terry McCarrell?

A Oh, no.

¢ Why not?

A I had a beyfriend.

Q Okay. Did you see any outward signs of interest
between Terry and K.C.O. ?

A It showed that he was interested in her after a
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while.

0 What do you mean by that?

A It just means that he would want to sit with her, he
would want to go back to her bedroom. I'm like, no, no,
no, no, back in here. He was like, I'm just going to
watch TV. I sald, There's a TV in here. You sit here and
watch TV. You don't go back to my daughter's room.
There's no reason for you to go back there.

Q Was there ever a time that you thought you should end

your friendship with Terry McCarrell?

A I did. I told him don't come back to my house.
o When was that?
A Shortly after that. I can't pinpoint a date, but it

was shortly after that.
Q Okay. I want to talk to you & little bit abcut
K.C.O. growing up. You lost custody of K.C.O. for a

period of time, correct?

a I did.
Q And she was approximately 10 or 11 when she came
back?

A She did.

0 How did she readjust returning to your home?
A She was a sweet little girl when she come home. And
she just -- in my opinion, it was being at the schools and

no offense to anybody who has children, but the horrible
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kids in Greenville County. It's just --
Q What do you mean?
A Peer pressure, I would say.

o} Okay. Did K.C.O. ever complain about being bullied

to you?

A (Witness nodded head.)

Q When was that?

A in Berea,

0 Berea where?

A Middle, Berea Middle.

0 And how did she react to that bullying?

yiy Fight back.

Q She'd fight back?

A (Witness nodded head.)

Q was K.C.0O. arrested for fighting in school?
A She was.

Q Was she arrested for disturbing school?

A She was.

Q Was she arrested for running away?

A She was.

Q pid K.C.O. ever use drugs to your knowledge?
A Yes.

Q pid K.C.O. get a tattoo?

.Y She did.

When was that?

L&}
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A

"I was at work when she got it. I don't know who put

it on her.

= o N o - o 2 e

=R ] = &

Q

How old was she?

Thirteen.

Was it before or after she had Zoe?
After.

OCkay. Did you question her about it?
T did.

Did you pressure her about it?

I did.

And how did she react?

Nothing. 8She didn't want to talk about it.
So you let it go?

Couldn't get anything out of her.

Ckay. I want to take you to November 14th, 2011.

Who were your neighbors at that time?

A

Behind me, it was Jesse and his wife, Tamila, I think

his name is Woodard.

Okay. And what about your other neighbors?

There was a trailer full of Mexicans.

Do you recall whether or not Terry and K.C.O. ever
over to the Woodards' house?

They did.

Were you home that day?

I was.
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0 And what time of day did they go over?

A It was daylight, that's all I remember. I don't

remember what time it was. I remember I was cooking.

Q You were cooking?

A Yes.

Q So you did not go over?

A No.

Q How long were they gone?

A Thirty minutes maybe.

Q Okay. Did anything happen that evening out of the
ordinary?

A Yes.

Q Tell me what happened.

i\ His -—- Tamila, I believe is her name, she came to the
door and said some rings were missing and just give them
back and she won't call the cops. I said, I'll ask. I
asked them --

Q Them who?

A Terry and K.C.O. about the rings. And Terry said he
never had any rings. K.C.O. said she didn't. So I said
Well, they said they didn't have anything. She said,
Well, I'm calling the cops. I said, Okay.

Q And did you question Terry and K.C.O. further?

A I asked.

Q And that was it?
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A That was it.

Q Okay. Did the police come back to your home at all?
A They did.

Q And when was that?

a It was like right after. She went and called the
cops and the cops came.

Q Okay.

A They came in, they searched him, they searched her,
nothing.

Q Okay. And did police ever return to your home?

A They did.

Q How long after the initial police encounter was that?
L I don't recall to be honest with you.

Q Okay. Was it that same day?

A No.

Q Was it that same week?

A Possibly.

Q You just don't remember?

2 I just don't remember.

Q Ckay. What happened the second time the police came
over? Were you home?

piy I was home.

Q Okay. Had you been home the whole time?

A I don't remember to be honest with you.

Q What do you remember?
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2y I do remember them coming back and, essentially, they
pressed charges on him and toock him to jail.

Q Okay. Was there a time the police came to
investigate K.C.O. »

A They did.

Q When was that?

A Don't remember.

Q Okay.

A I'm sorry.

Q That's okay. What do you remember about that
encounter?

A Nothing really. I just remember them coming there

and questioning her outside. And what brings back the
memory so much is because K.C.O. had an attitude with the
cop.

Q Okay. Do you remember what —-— what do you mean by

she had an attitude with the cop?

i She was being disrespectful.
Q How was she being disrespectful?
A She was just coming off with an attitude.

Q Okay.

A And that was it. And that's what brought out what I
remember about that.

Q Okay.

A But I don't remember much else, just the attitude.
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Q Do you remember K.C.O. being charged with a crime?
A Yes.
Q Do you remember what she was charged with?

A Well, there's the schocl problems.

Q I'm talking about this most recent time related to
the ring theft?

A Well, she got —-- that there, she did three months, if
I'm not mistaken.

Q Okay. So you remember that she was, in fact, charged

for her part in the ring theft?

i Yes.

Q And she went to jall for that?
A She did.

Q Juvenile jail?

A Yes.

o) Do you remember the investigation into K.C.O. 's

relationship with Terry?

A I do.

Q What do yoﬁ remember about that?

A {(No response.)

Q Were you surprised?

A Yes, I was.

Q How did you react when you heard about that?

A Actually, I was at work and I got a phone call, The

police are at the house. I left work. I came home. The
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investigators were there. And they go into telling me
about this because of the cell phone,

Q Okay.

A And ~-

o Go ahead.

A And they said that there was a relationship between
K.C.O. and Terry.

Q pDid you ask K.C.O. about that?

A I did after the fact, after that day.

Q Would she talk to you about it?

A No.

0 Did K.C.O. confide in you about anything?

A No.

0 We heard about K.C.O. before she gave birth to Zoe,

she was in a lot of trouble, she had been at DJJ
previously. How did K.C.O. act with the baby?

A She was a great mother.

Q Tell me about 1it.

2y Anything she was doing before, she stopped. She was
a great mother. She took care of herself, made sure she
had a good healthy baby.

Q Okay.

A And she was —— she was a good child.

Q Did DSS check in on your family periodically?

A

They did.
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Q Did they check in on you as well as K.C.O. 2
: They did.
Q And you, subseguently, lost K.C.O. after the

investigation into Terry, correct?

A I did.
Q Cne moment.
A Ckay.

MS. BENTLEY: I have no further questions. Please
answer any questions Mr. Stalvey may have.

CROSS—-EXAMINATION

BY MR. STALVEY:

Q Ma'am, you just testified that you believed after
K.C.O. had the baby that in your opinion, she was a great
mother?

A I do.

Q Ckay. And she had the baby in -, correct?
p\ She did.

Q All right. And you're aware that the rings were
stolen in November, correct?

A Yes, sir.

Q So two months after the child was born, she was
stealing other peocople's property, correct?

A Allegedly.

Q Well, she pled guilty to it, didn't she?

A It's a possibkbility.
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Q It's a possibility that she pled guilty to it?

A Yes, she did.

Q Okay. What do you think she went to juvenile jail
for for 90 days?

A Her part in it.

Q Okay. So she accepted responsibility for being

involved in the theft of these rings; correct?

A Yes, sir.

Q And that occurred two months after she had this baby?
A Yes, sir.

Q Okay. And you Jjust testified that she went out and

got a tattoo after the baby was born?

A She did.

Q And she was 13 when this happened?

A Yes.

Q Do you understand that's another violation of the law
here in South Carolina?

A Yes.

Q Okay. You understand that when she was approached by
the police the first time -- well, actually, you testified
that she was disrespectful to the police and she lied to
the police about being involved in the theft of the rings,
correct?

A I'm not really sure that she lied about it.

Q Okay. Well, did they ask her about the rings?
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1 A They asked me about the rings, if they stole them.
2 They asked Terry if he stole them. He said no.
3 Q Okay. But they talked to K.C.O. , too, right?
4 A I don't recall that they talked to her. I just
5 remember they talked to Terry.
6 Q Okay. Did they -- when was she being disrespectful
7 to the police?
8 i It was a different time. They were outside. They
9 had came a different time and they were talking to her.
10 Q When was that?
11 A I -- honestly, I don't remember. It was maybe a week
12 later.
13 Q Okay.
14 A T believe it was when they called about the cell
15 phone because it had been stolen. And they had called
i6 Terry or the daughter one had calied to have it reported
17 stolen. And the cop then arrived for that reason.
18 Q Okay. Which the cell phones were involved in the
19 theft, right, that's how they found out about K.C.O.
20 being involved?
21 A Uh-huh.
22 Q So they went out there and talked to her about
23 something relating to that, right?
24 A Yes, sir.
25 Q And she was disrespectful, right?
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A (Witness nodded head.)
Q and she wasn't arrested that day, correct?
A Right.
Q So if there was any information that she gave about

her involvement with the rirgs, it, certainly, was not
true, correct?

A Yes.

Q So it's fair to say she provided false information to
the police on that day, correct?

A Yes.

Q And you understand that's another violation of the

law here in South Carolina®?

A Yes.

Q Did you let her smoke cigarettes in your house?
A No.

Q Did you know she smoked cigarettes?

A No. Let me explain. I had seen her around some

friends, her friends were smoking. I seen smoke. I tried
to educate her on the bad things about cigarettes and I
got mouth from her. I went and bought her a pack of
cigarettes. I said you can smoke everyone of these until
you make yourself sick.

Q Okay. You did that when she was 137

a Yes,

0 Okay. After she had Zoe?
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A Yes.

Q You know that her being in possession of cigarettes
is another wviolation of the law here in South Carclina?

A I was just trying to teach her a lesson.

Q Well, how old do you have to be to possess cigarettes
here in this state?

A Eighteen.

Q And how old was she?

A Thirteen.

Q So it was a violation of the law here in South
Carolina, correct?

A Yes.

Q You say when the police came to speak with K.C.O.
and Terry, if I remember your testimony correctly, you
said that you were ccoking dinner?

A I was cooking. I don't recall if it was dinner, but

1 was cooking.

Q You were cooking. Terry and K.C.O. were in the
house?

L Right here in the living room right beside me.

O And that was, I guess, in November of 20117

yiy I don't recall what time it was, what month it was.
Q Well, it was close to the time that the rings went

missing, right?

A Yes.
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o QOkay. And you know that Terry -- I think it was
maybe a month later, maybe December, that's when K.C.O.
was —— admitted to being involved in it, that's when Terry
was arrested for the rings. So a month passed when,
basically, all hell broke loose and everybody got
arrested, right? Is that fair to say?

:\ Something like that.

Q Sc in November, before all that happened, you
described Terry's interactions with K.C.O. . A2nd you said
that you told him never to be over there, right?

A Right.

Q You told him if you don't see my car there, don't
come inside, correct?

A Don't come at all.

Q Don't come at all. So you said you didn't want him

over there period?

y:\ If you don't see my car, you don't come to my house
pericd.
Q Okay. When did you see Terry try to go back to her

bedroom? Was that befeore the night that y'all were

cooking?
A I think it was a little after.
Q Did you continue to let him come into the house while

you were there after that?

A After I was there as long as he stayed in the living
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room.
0 But you had seen him try to go to the bedroom
previously?
A Well, the bathroom is right there next to the

bedroom. And I told him you don't go back intoc that

bedroom. No reason for you te go back there.

Q But you had seen him try to go back in the bedrcom?
A (Witness nodded head). To talk to K.C.O.
Q Even after that -- and I acknowledge the fact that

you told him not to do that, you stiil allowed him to come
back to your house, while you were there, but you allowed
him to come back to your house, right?

A Right, while I was there.

0 The reason that you lost K.C.QO. the first time was
because you zallowed her teo be exposed to her biological
father who had been found to be abusive, correct?

A Yes.

Q Qkay. &nd you lost your child for two years?

=

Almost three.

Q almost three. K.C.O. and her brother, right?

A Yes.

Q So you would never want that to happen again, right?
il Right.

Q And if there was any potential for abuse of any kind

to be taking place inveolving your child, yocu would do
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anything to stop it, correct?

A Yes.

Q And you still allowed Terry to come into your house
while you were there, correct?

A Yes.

MR. STALVEY: All right. I don't have any further
questions.

THE COURT: Any redirect, ma'am?

MS. BENTLEY: No redirect.

THE COURT: Thank you, Ms. O'Neill. I appreciate you
being here, ma'am. You may step down.

You may call your next witness.

MS. BENTLEY: The State calls Investigator Rchert
Perry.

THE CLERK: Sir, please come forward. If you would
please place your left hand on the Bible and raise your
right hand.

WHEREUPON;

INVESTIGATOR ROBERT PERRY,

after having been duly sworn, testified as follows:

THE CLERK: Thank you. Please be seated. Please state
your name for the record.

THE WITNESS: Investigator Robert Jay Perry with
Greenville County Sheriff's Office.

DIRECT EXAMINATION
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BY MS, BENTLEY:

Q Investigator Perry, how long have you been in law
enforcement?

A Since February of 1986.

Q Would you give us a little bit about your background?
A I started law enforcement in Florida, moved to
Georgia, worked for the sheriff's office there for many
years, I was a sergeant with their division for a short
period of time. I moved back to Florida, went to work for
another department in Florida. Ended up being promoted in
Florida, worked 1in investigations, primarily, vieclent
crimes unit. Retired out of Florida, came to South

Carclina, went to work for the sheriff's office in 2006.

0 Okay. 8o you enjoy law enforcement?

A Been there a long time, yes.

Q In multiple states?

A Yes.

Q What is your position at the Greenville County

Sheriff's Office?

A I, currently, am assigned to the special victims unit
for crimes committed against children.

Q How long have you been with that unit?

A Since August 16th of 2001.

Q So that unit was in existence in November of 20112

A Yes.
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Q Do you recall how you became involved in the case
investigating Terry McCarrell?

A I received a call from another investigator,
Investigator Brady Maschak. And he stated that he had
some type of investigation going on dealing with some
stolen items, I believe they were rings. He had recovered
text messages and in the text messages, he said some of
the conversations between a girl he had identified as
K.C.O. , who was 13 years old, and the suspect, who was 48
years old, were very concerning and he just asked me to
take a look at them. So I did.

Q I'm going to show what's been marked as State's
Exhibits 3, 4 and 5. Do you recognize what these are?
I'll let you look at them first.

A They look like printouts of the text messages. I
know there were literally hundreds of them. And I didn't
go through each and every one of them. He just had the
ones highlighted that pertained to me. Looks like those
are probably what 4 and 5 were.

Q and looking at State's Exhibits 4 and 5, did you
review those with Investigator Maschak that day?

A I think he showed them to me. I don't know if we
went through every single one. He just showed me where
she was talking to Terry. And in my opinion, it kind of

looked like it was a boyfriend/girlfriend kind of
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conversation in the text messages.

Q What did you do after seeing those text messages?
A Well, we got together and we decided we were going to
go over there and talk to K.C.O. . And we ended up

meeting at her house.

Q Where was her house?

A It was a mobile home.

Q Do you know the address of her home?

:\ I don't,

Q So can you tell me what county it was in-?

A Yeah, it was in Greenville County. Greenville County

on Parker Road.

Q Okay.

A So we ended up meeting at her house, knocked on the
door, she came to the door. We kind of identified
ourselves and why we were there. She invited us inside,
very gracious. Investigator Maschak talked to her about
what he was dealing with that dealt with the rings.

Q Was her mother at home?

A No, she just had her little baby in a little car seat
thing rocking on the floor.

0 Ckay. At any point, did you ask her to have her
mother come over?

a4 We did. I think she called her mom and her mom came

over shortly thereafter.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

{Robert Perry} - Direct by Ms. Bentley 225

225

Q Okay. Did either of you advise K.C.O. of her rights
at that time?
A No.

e Why not?

A Didn't really apply. She wasn't under arrest, she

wasn't in our custody. We were, actually, in her home,
50.
Q Okay. Talk to me about what you recall about her

demeanor with Investigator Maschak?

A Like I said, she seemed to be very friendly, very

gracious. She answered all his questions without
hesitation. She seemed tc be a pretty blunt, you know, up
front kind of young lady.

Q Did she initially admit her involvement with the

rings or knowing they were stolen?

A You know, I was probably standing a little bit

farther off because I think I was kind of playing more

with the baby and letting them do their investigation, so

I'm not sure exactly all their conversation that occurred.
I do remember her saying that she had received them and
either two got flushed or one got flushed and one didn't
flush, you know, all this kind of just -- you know, it
didn't really involve why I was there so much.

Q Okay. Tell me about your interaction with K.C.O.

A My interaction kind of came in when he was kind of




226

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Robert Perry) - Direct by Ms. Bentley 226

concluding what he was investigating. And I said, you
know, K.C.O. , I said, the reason that Investigator
Mashack asked me to come along is a part of my job is
making sure that kids of all ages are safe. And I kind of
went into a conversation that I had with young people and
kind of a protocol, just to kind of identify myself and
tell them why I want to talk to them. I've talked to
hundreds and hundreds of kids over the years. You can't
really teil me anything that's going te¢ shock me. But I
do want to make sure that when we talk, we talk about
truth. We talk about things that really occurred, really
happened. And I'm always honest with you and I ask that
you be honest with me. And she was —- I think she
understood what I was saying. I mean, she acknowledged.
And I said, The reason I want to talk to you, basically,

you know, is because of the text messages.

Q Did y'all have the text messages printout with you?
A I think Investigator Maschak had the messages.

Q Ckay.

2y I didn't physically have them in my hand. He was the

one that, actually, had them in his folder. &And for lack
of a better term, you could kind of see her just shut down
a little bit when I mentioned the messages. I said that

was concerning to me because, you know, I identified Terry

as being a 48-year-old gentleman and you're 13. And the
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state law says l3-year-olds can never even consent to

having sex periocd and I'm not even talking about the fact
that you already have a child. That's not what we're here
about. We're talking about the relationship you're having

with this gentleman.

0 And how did she react to that?

A Somewhat defensive.

Q Okay.

yiy She didn't really want to come forward with any

information about the relationship. She stated things
like I don't want to get anybody in trouble. I was never
forced to do anything. And I kind of talked to her, I
said, Look, I'm not trying to get you in trouble. All I
want to know is the truth. The fact is the law says
you're 13 and you can't consent to have sex. I mean, this
is not a boyfriend/girlfriend relationship that you can

have with a 48-year—old.

Q Did she seem to understand that?
A I think she did. We talked for quite a while.
Q Okay. Describe her demeanor with you versus her

demeanor with Investigator Maschak from what you could
tell from where you were in the room.

A Maybe a little bit more stand offish. Holding back
information, not wanting to tell anything, not wanting to

get anybody in trouble --
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Q Did she --

A Pardon me. Go ahead.

Q Did she tell you right off that she was in a
relationship, sexual relationship with Terry McCarrell?

A No.

Q Okay. How did you speak to her to the point that she
did disclose that information?

il We kind of covered a whole gamut of areas in the
conversation building a rapport. B&nd I said, You know,
K.C.O. , Wy concern is, you know, your conversations that
you're having with these text messages. To me, as an
outsider, kind of looking in, it kind of looks like a
boyfriend/girlfriend-type relationship. Maybe I'm wrong,
but that's what it locks like to me. And at that kind of
peoint, I think she started going, No, it's not quite like
that. I said, Well, tell me more about that. And she
began to open up a little bit more about her relationship
with Mr, McCarrell,

Q And at some point, did she disclose a sexual
relationship?

A She did. 2nd I kind of asked her, I said, Look, how
did this even begin or how did his happen.

Q And I don't want you to tell too much about what she
said there. Did she tell you how long the relationship

had been going on?
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pa\ A few months.

Q Okay. Did she tell you where sexual intercourse
would take place?

A Yeah, she sald she would -- or Terry would come over
to her house after her mom left for work.

Q S0 at her house?

A Happened at her house.

0 okay. Did K.C.O. agree to provide a written
statement?

A Yeah, I mean, it was kind of reluctant. She was kind
of if I do this, does that mean he's going to get in
trouble and go to jail. And, you know, I told her I
wasn't going to lie to her, it's a possibility. And she

did, she wrote down like four little short lines on the

statement.

Q Did she provide any details in the statement?

A Not so much. She said --

Q I don't want you to tell us what she said, I'm sorry.

But it was not a detailed statement?

a Correct.

0 Did she provide more details regarding the ring theft
than she did with you?

A I think she did.

Q Okay. One moment, please.

MS. BENTLEY: I have no further guestions. Please
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answer any questions Mr. Stalvey may have.

CROSS—-EXAMINATION

BY MR. STALVEY:

Q Investigator Perry, how long have you been a child
crimes investigator over at the sheriff's office?

.\ Since we first started that particular unit, August
leth of 2011.

Q Okay. And would you agree with me that one of the
most important factors in all of these cases is whether

the allegation being made by the child is credible?

4 Correct.

Q Would you agree that that is the most important
factor?

A It's one of the factors that we take into

consideration, obviously.

Q Okay. And in determining credibility, is one of the
things that you look at the victim's previous
misrepresentations of fact? And that's an overcomplicated
way of saying do you ever look and see if they've lied
before about certain things?

A Well, I imagine we go through a whole gamut of
conversation building rapport. But that would, certainly,
come into effect 1f they had lied to us in the past if
that's what you're asking.

Q Sure.
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.\ Yeah.

Q What about if they lied and said -- one thing would
be if they had lied to the police or investigators in the
past, right?

a Correct.

o) That would affect their credibility or the
credibility of their accusation, right?

A It can.

Q Okay. And what about if they had lied to their
parents about important things, would that affect their --
would that make you look at the accusation with a little
kit more scrutiny?

A I don't know if -- it depends on what the
conversation was. I don't think there's a person on the
face of the earth that hasn't told some sort of
exaggeration or lie to their parents about something or
another.

Q I totally agree with you. All right. But, I mean,
when you're establishing the credibility of an accusation,
definitely, whether they'wve told the truth in the past,
especially figures in authority, police officers, being
I'd say about as high authority as a kid can see, if they
lied to the police in the past, wouldn't you agree with me
that that should -- I guess, that deserves a little bit

more scrutiny then if they had lied to their parents,
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possibly?

A Yeah. And that occurs a lot. In a situation like
that, I wouldn't primarily just use someone's statement.

I would try to corroborate by some other means, such as is
it possible these people even know each other. So you try
to corroborate some stuff that they were stating to see
whether or not it was valid.

Q Ckay. And now you mentioned corroborating what they
say. When you -- as part of your investigation, we've got
the statement made by K.C.O. , correct?

A Yes, sir.

Q We've got the text messages between K.C.0O. and
Brooklin Pollard's phone, correct?

A Correct.

o] And those text messages were, actually, taken from
Brooklin Pollard's cell phone, correct?

A Yes, sir.

Q Did you ever get a search warrant or get consent to
search K.C.O. 's cell phone?

A No.

Q Wouldn't information that could have been on

K.C.O. 's cell phone possibly corroborate the allegations
she had made involving Terry?

A I think the question that we spoke about back then

was what information are we going to find on her phone,
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which I think was only a text message on the phone. I
don't think she had any minutes on there to talk. How
would that wvary any different than what we would find on
his phone.

Q Okay, did you -~

A If that makes sense.

Q I'm not sure yet, but let me ask you another

question. So you didn't search K.C.O. 's phone?

A We did not.

Q You could have searched --

A I didn't do it.

Q Right. Well, you're not aware of any? You didn't do

it personally, correct?

A Right.
Q And did you ever search Terry's phone?
A I think when I spoke to him, he lost his phone. He

didn't have a phone, so he used Brooklin's.

Q But he had a phone number, correct?

A Obviously, I'm not really sure. I had to look at
different numbers that he called or texted her on to see
whether that was his phone number or that was Brooklin's.
Q But you could have gotten a search warrant for his
phone, correct?

A That's possible.

Q Okay. And you could have gotten a search warrant for
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consent to search K.C.O. 's phone, correct?

A That's possible, also.

Q All right. And those things weren't done, correct?
i Not that I know of. So either Investigator Maschak
or I —- I didn't do it personally, so I don't know if he

did or not.

Q But he didn't do it?

A Okay, so it was not --
Q It was not done?

A That's correct.

Q All right. And wouldn't the best evidence through
text messaging be -- as far as a relationship between two
people be those person's actual phones?

A That's part of it. I mean, that's like one piece of
pizza when you're trying to put together a whole pizza, so
we did get one side of that and that was the information
we used to go elsewhere.

Q Okay. Where is the elsewhere?

A Such as speaking to her mom, verifying the fact that
there were times that she was home alone and the
possibility of -- you know, possibility that Terry
McCarrell could come to the house and no one would see
them. The fact that she did know he had been to their
house before, things like that.

0 Right.
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A So those are all other things that we encompassed.
Q Okay. Let me show you -- I don't want to move off

these text messages too gquickly. Let me see. All right,
State's Exhibit 5, did you have a chance to review this?

I can't remember if you testified to this or not, but this
is a text exchange between Terry and K.CO. on

December 5th, 2011. Did you have a chance to look at
that?

A It may be the one that I saw here. I'm not exactly
sure what's inveolved in that.

Q Okay. Well, do you recall there being two sets of
text messages that gave law enforcement some idea that
there may be something inappropriate going on?

i\ I was thinking there was just one set that I can
recall. I don't remember another set.

Q Let me refresh your recollection. I'm going to show
you what's marked as State's 5. This is a conversation
between Terry and K.C.O. , starting on line 717. If you
could take a look at that.

a (The witness complies.} Okay.

0 All right. Do you remember that being one of the
text messages —— text exchange that you looked at when you
were ilnvestigating this case?

A I do remember the one specific one saying I miss you,

baby. I remember talking to her specifically about that
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one.
Q Okay. And she was the one who was saying I miss you,
baby, right?

A Correct.

Q Can you tell from looking at that what message coming
from Mr. McCarrell gave you concern?

A I guess the fact that he was talking to her
immediately before and she was communicating back.

Q So he initiated the communication?

A Right, saying this is Terry. Then the very text was
from her, I miss you, baby. And then I think he says, I
call you or I'll call you. So that was what was giving an
indication there might be some type of relationship

between them,

Q But there's, certainly, nothing explicit in here?

A Ch, that's correct.

Q As far as a sexual relationship?

A That's correct.

Q And there's, certainly,'nothing in this exchange, at

least, as far as messages coming from Terry that would

indicate any type of sexual relationship, correct?

A I think that is correct.
Q I mean, this coculd have been a family member,
correct?

pay As far as him talking to a family member?




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

237

{Robert Perry) - Cross by Mr. Stalvey 237
Q Yeah, sure.
A Possibly, I guess.
Q I mean, it doesn't say anything about I want to have

sex with you, I want to see you without your clothes on, I

want tce do other sexual things to yeou, correct?

A That's correct.
Q He says, This is Terry, what you doing? And then he
says, -- at the end, she says, Okay, I love you, and he

says, I love you, toc. I mean, that could be between two
family members, correct?

A Sure.

0 Two family members that were not involved in a sexual

relationship, correct?

: That's correct.
Q This next set of text messages -- now, just from
reviewing your report -- I don't even know if this is in

your report, but as part of this case, I'm going to show
you this to see if it refreshes your recollection.

This —-- just to give you an idea, this may help you narrow
it down, your focus. This was an exchange between K.C.O.
and Brooklin Pollard, who is Terry's daughter, about
flushing the rings down the toilet and all that. I'm
assuming that you saw this. This may be some concern. If
you could, just take a look at line 10292 right there.

A Let me pull out the glasses on that one. It's way
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too small. Yes, sir, I do remember reading that. I don't
think I saw that that particular day, but I do remember

reading that before trial.

Q All right. And she's saying in that text message
that -- she says, I think I'm pregnant with Terry's child?
A That 1is correct.

0 We all know that that was a lie today? You don't
know that?

A I don't know that. I never asked.

Q A1l right. Okay. So when you go to meet with her,
she has -- as you testified before, she was
confrontational and not forthright with the police as far
as the rings being missing, is that correct?

pi I don't think that she had any issues talking with
Investigator Maschak. Like I said before, she really
don't have any issues talking about that particular
incident. She had issues talking about her relationship
with Terry.

Q Well, she's already come in here and testified that
she lied to Maschak, denied taking the rings until Maschak
showed her those text messages. I know you were on the
other side of the room, so maybe you didn't hear that.
Were you aware that she had been appreoached by the police
about a month prior to this incident about the rings?

A No, sir.
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Q Okay. And so you wouldn't be aware that she provided
false information to the police when they initially
investigated this a month prior, correct?

A That's correct.

Q I know you testified that you hadn't reviewed all the
text messages, but I'm going to ask you to lcok at a
particular exchange that tock place on December 22nd,
2011. You know what, I'm going to let you have my copy-.
I'1l be reading from State's 3. Do you see where it
starts line 10787

A Yes, sir.

Q Okay. You'll agree with me that the ones that are
signed or the ones that have three Zoe's mommy, those are
from K.C.O. , right?

A That 1is correct.

o} So starting at line 1078, K.C.O. says, Miss him,
but, yeah, I got it. Then this other number is Brooklin
Pollard. Pollard says, Okay, I guess it's just the two of
us for now. I miss him, teco. Then K.C.O. says, That's
okay. I'm going to do what I've got to do. Frown symbol.
But that’'s messed up. Brooklin says, Yeah, it is, but I'm
going to make sure my daddy's home before Christmas. And
then on 1085, again, from Zoe, Last night, he asked for a
guarter. I'm going to go get a dime and sell it as a

guarter. And she, two lines later, explains that a dime
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is 10, a quarter is five. Do you see those?
A Yes, sir.
Q And up at line 1083, it says, Yeah, for real, I'm

trying to get home ask the dude next doorxr. He wants some
green. MD ripped him off. Do you see that?

A Yes, I do.

Q Okay. And based on your experience in law
enforcement, you'll agree with me they're talking about
selling marijuana, correct?

A Correct.

¢ Do you know if K.C.O. was ever investigated into
selling marijuana in the neighborhood?

A I never did. But I don't know if she was
investigated by anybody else.

Q You're not aware of any investigation?

A I am not.

Q Ckay. Now, when she was -- when she admitted to
Investigator Maschak during the interview that y'all both
had when -- I can't remember what day it was, but she
wasn't taken into custody, wasn't she?

A That's correct, she was not.

Q Okay. Are you familiar with the sheriff's office
policy on when you'zre supposed to or when you have the
opportunity to take juveniles into custody?

A Yeah, I've read it a few times,
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Q Okay. Well, you're familiar with the fact that a
juvenile should be taken into custody if they have
committed a felony and they're also under a current
juvenile probation?

A I believe the word is can.

Q Can be. But that's something that, actually -- I
don't know if you'll agree with me or not. I've got it
right here, we can look at it. But whether te release
them home and not take them intc custody, one of the
factors to consider is whether they are on juvenile
probation and whether they've just been -- or just
committed a felony, correct?

A That is a factor.

Q Okay. And she had just admitted to you receiving

stolen goods greater than 2,000, correct?

A (There was no response.)
Q You don't know?
A I don't know the value of the rings. I don't think I

ever asked thé value of the rings.

Q Let's assume that's what she did. Which is a felony,
correct?

a That would ke a felony.

Q And you know she was on juvenile probation, right?

A I don't think I even asked her if she was -- I think

I asked her why she was home and she told me that she was
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home because she had a child. I don't remember her ever
telling me she was on probation or anything.
Q Did you ever look at her Department of Juvenile

Justice records?

A Before we went?
0 At any time?
A No. I know I didn't, definitely didn't before went

and talked to her.

Q Have you done so afterwards?

A I don't know. It's been several years, 1t's
possible. I didn't find it in my file. Usually, if I do
lcok at something like that, I'll make a copy of it and
put it in my file. So I would say I probably did not.

Q So you're unaware -— or you were definitely unaware
at the time you made these charges against Mr. McCarrell
that K.C.0. had several, I guess, several encounters with
police pricor to this incident?

A Well, I mean, I was aware that she had had contact
with law enforcement before because she teold me. I don't
think she ever told me that she was on probation with DJJ
or anything like that. I think that would have stuck in
my head if she had said something like that.

Q Okay. Because, usually, when people are on probation
and they get arrested for a new crime, what, typically,

happens?
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i They get violated or put back in jail or arrested.
Q Okay. And she didn't go to jail that day, correct?
A That is correct.

Q Investigator Perry, on your repori -— that's your

report, correct? That's the last page of it?

a Yes, sir, dated 12/28/2011.

Q And in that report, you indicate that you tried to
contact the Julie Valentine Center, but they were closed
for Christmas break, correct?

y2Y That is correct.

Q And the Julie Valentine Center is something in South
Carolina that is, actually, under the South Carclina law

that is considered a children's advocacy center, is that

correct?
A That's correct.
Q And one of the services that a children's advocacy

center provides is a qualified person that conducts
forensic interviews, correct?

A Juvenile forensic interviews.

Q And if you could, define what a juvenile forensic
interview is?

g2\ Basically, what a -- in layman's term, it's a
friendly way of talking to kids, basically, under the age
of 11 or below without giving them any indication of who

you're talking about. You use ncnleading questions, you
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use open-ended questions. If the child says something,
you say something to the effect of can you tell me about
that or can you tell me more. You don't use names unless
the child uses names back towards you. So I think
juvenile forensic initerviews usually are conducted by
somebody that's gone to forensic interview training. They
use kind of a strict protocol. There's a couple different
courses on that, Safety First, Child First. And you go
through three or four days of training where you're,
actually, interviewing children, interviewing actors and
things like this. Then you apply that to your
conversations with kids, especially younger kids. So
that's somebody who's trained on how te properly talk to
somebody under the age of 11 or below.

Q But it can apply to kids older?

A It, certainly, can.
Q And one of the -- I guess, from a legal perspective,
isn't one of the main -- or isn't one of the most

important factors of these forensic interviews, isn't it
to establish the credibility of the allegation?

: No, I think it's -- one of the very first things they
do in a forensic interview is make sure they're talking
about things that happened. Right now, we're talking
about truths and things that occurred.

Q So it's to make sure that the truth is being told,
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right?
A Correct.
Q And the person that is making sure the truth is being

told is qualified, correct?

A Correct.

0 Trained, correct?

A Correct.

Q Educated? Yeah, I mean, it's a strenuous curriculum

to be qualified as one of these forensic interviewers,

correct?

A It is.

Q Okay. And the forensic interviewer comes to court,
correct?

A Sometimes.

Q Qkay.

A I guess it depends on what the case would be.

0 Right. But in child sex abuse cases, based on your

experience, there's usually a forensic interviewer here to

testify in court, correct?

:\ That is correct.

Q Okay. And there was never a forensic interview
conducted on K.C.O. , correct?

A As far as going to the child advocacy center, that is

correct. But being a forensic interviewer myself, that

was sufficient at the time. Does that make sense?
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Q It makes sense. Did you follew all the protocol that
you would normally follow as a forensic interviewer when
you were talking to her?

A Well, you adijust the protocol for the age of the
child. So if they're over the age of 11, I'm not goling to
sit down and talk to her about a picture and identify
things in a picture.

Q How about videotaping?

.Y Not necessarily with a victim over 11. That's kind
of an officer's discretion.

Q What about as a forensic interviewer working at the

children's adveccacy center?
Yy

A Yeah, they're going to audio and videotape it.
0 This wasn't audio or videotaped, correct?

A That's correct.

Q So you were really not acting in your role as a

forensic interviewer in this case, you were acting in your
role as a investigator with the sheriff's office, correct?
A Well, they kind of intertwine when you talk to a
juvenile, especially a young lady. So I don't think you
can separate the two.

Q I understand, but you still were gelng to send her to
the Julie Valentine Center, correct?

iy Yeah. When I talked to her mom about that, that was

more for future medical exam, make sure she didn't have
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anything that was contagious and for counseling and
therapy.

Q Okay. Do you know if she had a future medical exam?
A She did.

Q And that was in June of 2012, correct?

A I know it was several months later. I don't remember
the exact date.

Q And she had a forensic medical examination, correct?
A Yeah, it's by one of the doctors, either Dr. Croswell

or Dr. Henderson with the Julie Valentine Center.

Q and that was seven months after this occurred?
A I really don't know.
Q Okay.

MR. STALVEY: I don't have any further questions.
MS. BENTLEY: Brief redirect.
THE CQURT: Okay.

REDIRECT EXAMINATION

BY MS. BENTLEY:

Q Investigator Perry, we didn't get into this, but
you've taken all the forensic interviewer required
classes?

iy I took the basic forensic interview class probably
within a month or twoe after jeining the unit, even though
back in maybe '91, '92, I went to one of the very first

original interviewing courses being taught in State of




248

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Robert Perry) — Redirect by Ms. Bentley 248

Florida. But I went back through the one offered by the
child advocacy center called the ARC in Columbia. Then T
completed the very first advanced class they offered in
South Carolina maybe a year or so later.

MR. STALVEY: Judge, I hate to interrupt. I have an
objection I think we need to take up outside the presence
of the jury.

THE COURT: All right. Ladies and gentlemen, what
I'm going to ask you to do is retire to your jury room for
just a few moments. Please don't discuss the case. I'll
bring you back in shortly.

(WHEREUPON, the jury left the courtroom at
approximately 10:32 a.m.)

THE COURT: Judge, I'm sorry to interrupt the
redirect, but I just want to make sure -~ I mean, if we're
-— and I don't know where Ms. Bentley is headed with this,
but 1f she's going tec qualify him as an expert and he's
now going to turn into a --

MS. BENTLEY: Your Honor, I'm not in any way going to
try to qualify him as an expert.

THE COURT: I wouldn't begin to even entertain the
notion of qualifying him as an expert.

MR. STALVEY: I understand. Okay. I just didn't
want all that to blow up.

MS. BENTLEY: If you prefer, I'm happy to proffer the
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redirect.

THE COURT: Well, no, I don't need that. I believe
the objection was to an expert qualification. And again

MS. BENTLEY: I'm not going near that.

THE COURT: -- I would begin to even entertain the
notion based on the case law that's outstanding.

Okay. Well, since we let the jury out, they may be
taking a break. Let's take a break and we'll come back in
in about 10 minutes.

Officer, please don't discuss the case. You're still
under cath. You can take a break as well, but don't let
anybody else invite you to discuss the case either.

Qkay. Good enough.

(WHEREUPON, a short break was taken.)

THE COURT: Ready for the jury?

ME. STALVEY: Yes, sir.

THE COURT: Okay. Bring the jury in, please.

(WHEREUPON, the jury eniered the courtroom at
approximately 10:55 a.m.)

THE COURT: 2l1l right. Ms. Bentley, you may proceed.
BY MS5. BENTLEY:

0 Investigator, we were discussing your training that
led you to become a forensic interviewer. You went

through classes as early as 19 -- the early 1990's, you
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said?
A Correct.
Q Then you took refresher courses or subsequent
training?
A Correct.
0 What other training and experience did you have on

the forensic interviewer side?

A I personally think the best training and best
experience that I have for doing forensic interviews is
being a school resource officer for many, many vears and
talking to the kids in a normal setting rather than any
other type of, you know, anything going on. 2&nd then
talking to those same children most of times when
something is going on, a theft or somebody broken into
lockers or something like that. And then you end up
talking to hundreds and hundreds cof kids. &And vou're
talking to the kids -- I mean, you're not trying to get
information from them, you're not trying to deo anything
other than have conversaticns with them. I think that's
benefited me in just having conversations with the people.
Q Okay. Did you use those techniques with K.C.O. when
you were speaking with her?

A Certainly.

o} You said ou spoke to K.C.O. for a long time. Why

was that?
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A Probably because I'm old and like to talk a little
bit too much. But I tried to build a rapport with her and
make her feel like she could trust me. She did say that
she had had other contacts with law enforcement. I wasn't
sure whether that was positive cor negative, but I wanted
to make sure that when she was talking to me she realized
that I was going to try to be upfront with her and be
honest with her and take her for her word.

o} Okay. I want to talk a little bit about K.C.O. 's
past. If you had known about her prior assault and
battery convictions, run away convictions, disturbing
school convictions, how would that have affected her
credibility in determining what she was saying in regards
to the sexual relationship with Terry McCarrell?

A I don't think that would have had toc much influence
on it. Not as if she had reported a similar incident and
it was totally false. That would have had a whole lot
more impact on me rather than her having what I would call
juvenile issues at school or whatever issues she was
having.

Q Okay. Take us through -- you said putting together
one of these cases is like a pizza. Talk to me about the
pieces you put together in this investigation against
Terry McCarrell?

A Rasically, when I kind of use that analogy, the first
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piece I always look for is does the child have contact
with the suspect? I mean, does the child even know the
suspect? So 1f child doesn't have contact with the
suspect, doesn't know the suspect, it's doubtful anything
happened to the child by this suspect. So that is a piece
that is very important where I'll start to make sure there
was some type of contact. Also, was there a time or a
place that the child was alone with the suspect. So
there's another portion. The text messages, there's
contact with the suspect. The contact may be in my
opinion a little kit cut of the ordinary, so that's a
concerning piece to me. Then talking with the victim and
really, truly talking with the victim and kind of getting
a little empathy for her in certain areas and a little
irritated with her in certain other areas, just a normal
feeling that she was telling me the truth. And then, you
know, tried to make contact with the suspect.

Q Okay. BAnd you did not search K.C.O. 's phone?

A That's correct?

Q You did not -- you believed Terry's phone was stolen,

is that correct?

i\ I want to say that's what he told me.
Q But he did not have a cell phone of his own to use?
A That's correct.

Q And he was using other people's phones?
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A That is correct.

Q QOkay. How did the fact that you found these messages
on a third party's phone affect your determination in this
case? What impact did that have, if anything?

A I mean, it was a little concerning towards me that
maybe the suspect might be trying to hide some of the
conversations that he was having, but when I looked at the
conversations, they weren't so -- I mean, I've seen S50
many conversations that were very illicit and sexual in
nature and these were more like a boyfriend/girlfriend
stuff. It wasn't really too terrible,

Q Okay. And I want to talk to you about -- we heard a
little bit about forensic interviewers in court. And
you're here as a police investigator?

A That's correct.

Q Does the law determine at what age a forensic
interview is no longer admissible in court?

A It does.

Q What age is that?

: Eleven.

Q Okay. So --

h The cut off is 11. So 11 and below -- truly, 11 and
below is -—- I may talk to the child, but I will not do a
complete forensic, what we call a forensic interview. I

will set the child up for a forensic interview at Julie
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Valentine Center or other child advecacy center that's
close to where they live and I will allow the third party
outside source to do the forensic interview.

Q So a forensic interview would not have been

admissible in this case regardless of whether K.C.OQ. had

one?
A That is correct.
Q You testified that you -- excuse me, referred her to

the Julie Valentine Center for a medical exam and

counseling?
A That is correct.
Q Whose responsibility is it te take her for that exam

and counseling?
A Mom.
Q Okay. If, in fact, she did wait seven months to take
her, what evidence, if any, would there have been from
this case, medical evidence?
MR. STALVEY: Hold on. I think that calls for
speculation, Judge. I think it's an improper question.
MR. STALVEY: 1I'll rephrase it.
THE COURT: Okay. Goed enough.
BY MS. BENTLEY:
0 Would you have expected DNA seven months later?
A No.

0 Okay. We've heard a lot about K.C.O. having a
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troubled past, run-ins with the law. Does that make her
any less likely to be a victim of sexual abuse?
A No, not at all. Probably heightened.

MS. BENTLEY: I have no further guestions.

RECROSS-EXAMINATION

BY MR. STALVEY:

Q Does the fact that she has been charged with the
petit larceny, has a history of running away, has a
history of lying to the police, admitted to -- or there's
some indication she was selling marijuana, does that --
does any of those things possibly affect the credibility
of what she says?

A I don't know that that affects her credibility of her
statements as much as some other things that could happen.
That's -- unfortunately, a lot of juveniles we deal with
have issues very similar to that. Maybe it's related to
family, personality or demographics, who knows.

Q All right. Let me ask you this way. Would you be
more likely to believe a child that had never lied before,
had no issues with lying in the past, would you be more
likely to believe that child or would you be more likely
to believe a child that had lied, had broken the law and
lied to police, lied to police the day that they told you
some information, which of those children would you be

more likely to believe?
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il I think you would definitely want your perfect child

as the victim, that way you would never question anything.

But --
Q That child would be more credible, correct?
A That would be a better victim. But as far as

credibility, it depends on that particular day.

Q Considering just what I told you, wouldn't that child
seem like a more credible witness?

A Correct.

MR. STALVEY: Thank you, sir.

MS. BENTLEY: No further redirect.

THE COURT: All right. Thank you. I appreciate you
being here. Yeah, just leave that right there. Thank you
very much.

You may call your next witness.

MR. CULBREATH: Your Honor, the State would call
Master Deputy Mike Rainey.

THE CLERK: Sir, please come forward. If you would
please place your left hand on the Bible and raise your
right hand.

MASTER DEPUTY MICHAEL RAINEY,

after having been duly sworn, testified as follows:
THE CLERK: Thank you. Please be seated. Please
state your name for the record.

THE WITNESS: Investigator Michael Rainey.
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DIRECT EXAMINATION

BY MR. CULBREATH:

Q Investigator Rainey, goocd morning.
A Good morning.
Q Would you tell this jury about how long you've been

with the sheriff's office?

A Twenty years.
Q And what is your current job?
A I'm one of the forensic —- computer forensic and

phone analysis with the sheriff's office.

Q Back in December of 2011, same job?

A Yes, sir.

Q Can you tell this jury a little bit about what that
means? What does forensic examination of a cell phone
mean?

g2y We have several different computer devices that we
can take a cell phone and download the data off the phone,
contacts, phone logs, voice mails, text messages,
pictures, videos.

Q Now, did you get any specialized training to be able
to do that?

A Yes, I have.

Q Tell us a little bit about that.

A I have been to the National White Collar Crime

Computer Forensics, United States Secret Service Forensic
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Institution in Alabkama, In-Case Forensics, Cellebrite
Forensics, Cell Phone Forensics. My training started in
2007 and I average two to three classes a year.

Q And what type of eguipment, if any, do you use when
vou do a cell phone examination?

A We have a particular device that's called Cellebrite.
It is designed by Cellebrite Forensics for cell phone
extraction.

Q And in doing so, does it -- what type of information
are you able to take off of a cell phone?

pi It depends on the make and model of the cell phone.
Each cell phone is different because of the operating
system in the phone and the software version. But each
cell phone -- it varies from cell phone to cell phene, the
carrier. Text messages, call logs, photos, videos,
incoming/outcoming, geo location of the photographs,
e-malls.

Q Let me first show you something. What I'm giving you
is State’'s Exhibit 1. Let me ask you a couple of
gquestions about that. It's been pretty well established
thus far as to who was sending and receiving text messages
in the case that we're involved in today. Do you recall
how you first became involved in this particular case?

A I received a phone call from Investigator Maschak

advising me that he needed a cell phone analysis performed
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and that he had the phone and a consent from the subject
to access the phone.

Q Is that fairly routine? When one of these matters

comes to your attention, they're brought to you to do an
examination, is it usually through an officer who's been
conducting an investigation?

A Yes.

Q Do they come to you one of two ways, either with a

warrant to search a particular device or with a consent to

search?
A Yes.
Q And in this case, do you recall December Z22nd,

Investigator Maschak came to you?
A Yes, sir.
Q And did he, in fact, have the individual who owned

the phone with him as well?

A Yes, sir.

Q Do you recall if that would have been a Ms. Brooklin
Pollard?

A Yes, sir.

Q Okay. I want to show you State's Exhibit 1. That's
been admitted into evidence. Please tell the jury what
that is.

A It's a consent to search cell phone or computer

device, basically, stating that the person in question,
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Brooklin Pollard, gave Investigator Maschak permission for
us to download the device in question, which is a cell
phone in this case,

Q OCkay. And we've talked extensively about what's come
off that phone, so I just want you to kind of explain to
the jury the process, a little bit about that using that
Cellebrite technology. Do you have the ability to
manipulate any of the information you take off the cell
phone?

A No, sir. The phone is, actually =-- you base the
Cellebrite off of the make and model. So we plug the make
and model of the phone into the Cellebrite device. It
tells me which cable the Cellebrite needs to connect to
the phone. I connect the phone tc the Cellebrite device,
tell it to do the download. I follow the steps on the
computer screen for Cellebrite. Cnce the download is
complete, it puts it into a report generated by
Cellebrite. The device itself, I cannot manipulate. I
transfer it off and put it onto a disc and turn it over to
the investigator.

Q So the ultimate product is a computer file that you
put on a disc?

A Correct.

Q And while you're running the Cellebrite, it either

works or it doesn't?
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A Correct.
Q And as far as the scope of the search of the phone or

the downlcoad of information, do you have control over that
or does it simply take all of the information off of the
phone?

.\ The only information I can tell it if I want text or
not text or pictures or not pictures. I cannot go in and
tell it that I only want a specific picture or a specific
text. If I select a text, I get all the texts that are in
that phone, or all the pictures. I cannot manipulate
those.

Q This is what's admitted as State's 2. Do you
recognize that?

A Yes, sir.

Q And what is that?

A It's the disc that was created for this case.

Q Now, have you had an opportunity, either then or
recently, to go through and review all of the text
messages that were taken off of Ms. Pollard's phone?

A I do not look at the text messages.

0 Would it be fair to say that the process was they
showed up at your office with a cell phone and Ms.
Pollard’'s consent to search, you conducted the search, put
it on a CD and gave it back to them?

2y Yesg, sir.
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Q Well, with regards to Exhibits 4 and 5, and 3 as
well, they're in evidence, let me show them to you. Just
for the jury's benefit, I'll show you 4 and 5. In reading
through these cell phone records, there are a number of
columns of information, is that correct?

A Yes, sir,.

Q Off to the left-hand side is the actual number of the
texts in sequence that's been pulled off?

yiy Yes, sir.

0 And a few more columns in, there's telephone?

A Correct.

Q Would it be fair to say that in that column or in any
one of those columns, the ac¢tual phone that you're
examining, the number of that phone is not going to show
up in any incoming or outgoing texts, is that fair to say?
p2y That is correct.

Q So this phone, you looked at a text line that says,
Hey, this is Terry, wyd, and that is incoming call --
outgoing text message, that phone number that is showing
is the number where that text is going, correct?

A Correct.

Q And then if you get a corresponding text from that
same number, that is that individual writing a text back
to Ms. Pollard's phone?

A Correct.
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Q The reason I ask you that is sometimes people look at
records and look and try and see one individual's phone
number and another individual's phone and expect to see an
exchange back and forth with the two phones numbers, when,
in fact, we'll always see the same number -- or only the

number of the individual who's corresponding with that

rhone?
A That's correct.
Q In locking at those and the familiarity that you have

with the records in this case, any reason to believe the

downlocaded information is in any way inaccurate?

A No, sir.

Q Manipulated in any way?

A No, sir.

Q Fair and accurate representation of what was on Ms.

Pollard's phone?
A Yes, sir.

MR. CULBREATH: Thank you. Please answer any
questions Defense counsel may have for you.

MR. STALVEY: I don't have any guestions.

THE COURT: Thank you, sir. I appreciate you being
here. You may be excused.

Anything further from the State?

MS. BENTLEY: ©Nothing further from the State, Your

Honor.
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THE COURT: All right.

Ladies and gentlemen, we've reached a stage in the
trial where the State will rest. At this point, I need to
hear some legal arguments and I need to take a short
break. What we'll do is I'll hear those arguments and
then we'll come back into the courtroom and I'm going to
do one of two things, we're either going to move forward
with testimony or we are going to move forward potentially
with argument and charge. Now, it may be, it may be I'll
release you for lunch and then ccme back and do argument
and charge. MNot because I want to take a pause, but
because the attorneys have to have a little bit of time to
get ready for their closing statements and I have to have
a little bit of time to discuss with them the potential
charges I will give you at the conclusion of the case.

So at this point, I'm going to hear arguments from
counsel and then I'm geing to give you further direction
after we've resolved those arguments. And we're either
going to come back in and keep going forward or we're
going to take a break for lunch. So please don't discuss
the case quite vyet.

(WHEREUPON, the jury left the courtrocm at
approximately 11:15 a.m.)

THE COURT: Any motions?

Motions
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MR. STALVEY: Judge, I move for a direct verdict on all
charges at this time. Your Honor, the lewd act, criminal
sexual conduct and contributing to the delinguency of a
minor, I just argue there's not been credible evidence
presented to the Court for you to allow the jury to consider
these issues. Making that motion, I'd like you to consider
the motion for directed verdict on the grand larceny. We
need to speak about that a little bit more in detail.

Judge, what we've got is testimony from two witnesses
that -- the Woodards that say these rings were worth $2,500.
The testimony from, I believe, Ms. Woodard, she later said
she got that value from having the rings appraised in 2007.
Your Honor, this occurred in 2011. And, Judge, when Deputy
Lovelace went out there and spoke with them and asked them
the value of the rings, he testified that they told him
$2,000. So, Your Honor, we'wve got a value that is four
years old of 2500, that the deputy went and was told and he
testified to it, because they asked, where did you get that
amount and he said from them, 5$2,000.

Your Honor, I don't think there's anything credible —--
there's no issue of credibility as far as what the rings
were valued -- or what the value of the rings were in
November of 2011. They told the police $2,000. Now,
they're coming into court saying something else, but they

really don't have any evidence other than a four-year-old
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appraisal to support that. So based on that, I'd ask you to
direct a verdict on the grand larceny. As far as all the
other charges, that's just my steck for a directed verdict
motion, which usually is denied.

THE COURT: Ms. Bentley, I'll ke happy to hear from
you.

MS. BENTLEY: First, Your Honor, as to the grand
larceny, the law states that victims are generally qualified
te provide an estimated value of their property. Ms.
Woodard did testify regarding not one, but two estimates of
her property. She paid approximately $2,470 for the rings.
She testified that she recalled it because she made numerous
payments. She finally got them in 2007. She then testified
that she was concerned that they were maybe not worth that,
she had them appraised by someone else, Lee Jewelers in
Cherrydale, and they told her they were worth about that
much money. I think it's up to the jury to decide if
they're still worth that. Precious metals and gemstones do
not typically decline in value. We're not trying to say
they're worth more than that, but we're claiming that's what
it would cost to replace them. And she was gqualified enough
to give that evidence. 1It's a guestion for the jury as to
whether or not that's gocd enough.

As to the others, there has been evidence presented of

a sexual battery and a lewd act. There's been evidence that
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Mr. McCarrell asked K.C.O. to hide the rings, thereby
aiding and abetting her in breaking the law herself, which

is contributing to the delinquency of a minor charge. We do

believe evidence has been presented and it's proper to be

submitted to the jury at this time.
THE COURT: I'm going to respectfully the motions on
all charges. ©Obviously, the standard is to view the

evidence in the light most favorable to the nonmoving party.

Again, not to determine weight and sufficiency of the

evidence, but the existence of the evidence. In this
instance, certainly, there's evidence in the record which
supports all the State's charges.

With respect to the wvalue of the rings, that's a Jjury

decision. It's up to the jury to determine who is

believable and to judge the sufficiency and weight of the

evidence in determining the wvalue,

I believe the testimony in this case -- I just want to

make sure, everybody's in agreement that the testimony from

Mr. Woodard was that he originally said it was $2,000 when

the police asked him? Am I right about that?

MS. BENTLEY: I believe so, Your Honor, that's what
Deputy Lovelace said.

THE COURT: I believe you said the same thing, Mr.
Stalvey?

MR. STALVEY: I don't remember it that way, Judge.
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TEE COURT: What do you think he said?

MR. STALVEY: No, I think Mr. Woodard said 2500, I
think the first time we heard that it was something other
than 2500 was when Deputy Lovelace got up there,.

THE COURT: Yeah, but what I was saying was the only
evidence I heard about a value of $2,000 was when Mr.
Woeodard was on the stand and recounted that in his original
statement to pclice he said the value was $2,000. Is that
what you remember?

MR, STALVEY: No, sir.

THE COURT: What do you remember?

MR. STALVEY: I remember Deputy Lovelace -- I don't
remember 2,000 ever being mentioned -- and my memory, please
den't hold me to it, but --

THE COURT: I know that Mr. Woodard said that, I know
that. Because the question I had at the time is that he
said -- he was kind of mealy mouth and I couldn't determine
whether he said a thousand or two thousand, but upon further
guestioning, I found out that, in combination with the
testimony and the police report, he said 2,000 at the time.

MR. STALVEY: Okay.

THE COURT: But I don't remember the officer stating
that he thought the value was 2,000, just that someone had
told him that.

MR. STALVEY: That's right, Judge, the Woodards.
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THE COURT: Exactly. Exactly.

All right. Good enough.

Do you intend to put any evidence in the record, Mr.
Stalvey?

MR. STALVEY: ©No, sir.

THE COURT: Okay. Do you want to rest on the record in
front of the jury or is that a formality you'll forego? It
doesn't matter to me one way or the other.

MR. STALVEY: No, I'll foregc that.

THE COURT: So we can proceed now to argument and
charge. Are y'all prepared to argue and charge at this
time?

MS. BENTLEY: Yes, Your Honor.

MR. STALVEY: Yes, sir.

THE COURT: Okay.

Any specific requests for charge?

MS. BENTLEY: Yes, sir, Your Honor.

THE COURT: Okay.

MS. BENTLEY: Mr. Stalvey, what's your position with
respect to requests for charge?

MR. STALVEY: Your Honor, I would like to know what you
normally charge in these cases if I've got a choice between
this and --

THE COURT: You know, I'm not worried about the precise

language in it. I will tell you what I will charge. With
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respect to subsection two, which is consent is not a valid
defense, essentislly, consent, willingness, indifference or
ignorance on the part of the minor, if any, as to what was
taking place does not in any way affect the charge of
criminal sexual conduct with a minor because an unmarried
woman under the age of 14 cannot legally consent to sexual
intercourse. That's what I'm going to charge and,
substantively, it's the exact same thing.

MR. STALVEY: I'm definitely not -— I don't even think
we need to charge that.

THE COURT: Okay. And then with respect to subsection
number one, I do intend to charge just the simple
proposition that the testimony of a victim in a criminal
sexual conduct preosecution need not be corroborated by other
testimony or evidence, I think that clearly is the law.

So, in essence, I'm accepting the requests for charge.
I'm charging it substantively, if not verbatim.

MS. BENTLEY: Thank you.

THE COURT: Mr. Stalvey, any requests for charge?

MR. STALVEY: No, sir.

THE COURT: Are you requesting lesser included petit
larceny in this case, sir, based on the testimony of $2,0007?

Mr. STALVEY: Yes, sir.

THE COURT: Any position on that?

MS. BENTLEY: None, Your Honor.
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THE COQURT: Good enough.

If y'all would come up, I want you to take a look at my
verdict forms just to make sure that you don't have any
issues with the forms themselves because I do intend to give
those to the jury.

(WHEREUPON, the jury entered the courtroom at
approximately 11:42 a.m.)

THE COURT: The Defense has rested without presenting
testimony, which is the right of the Defendant to do.

So what we will do is we will proceed to closing
arguments and a closing charge on the law. As you know,
what I did was go ahead and get the bailiffs to give you a
menu so that you could order something so that, hopefully,
when we finish here, your food will be waiting for you and
you can begin your deliberations and you can talk over
lunch. That's my hope.

Mr. Tutterow, I have appointed you as Foreperson of the
jury. Congratulations. 1It's because of your demonstrating
excellence as a jurocr.

THE FOREPERSON: Do I have more pay?

THE COURT: Yes, sir, you do. We're going to give you
a box of paperclips. The duties of a Foreman are fairly
ill-defined, but what I can tell you is that it's your
responsibility to make sure that everybody has the

opportunity to be heard in the jury room, that everyone has
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a voice. I can't tell you how teo conduct deliberaticns
because it's unlawful for me to even go in your jury room.
It would be an automatic mistrial. So as a consequence,
I've never been in a jury deliberation, so I don't know what
you do. However, I can tell you that you can -- y'all
collectively can determine how to conduct your
deliberations. And the important thing again, Mr. Tutterow,
is that everyone has the opportunity to be heard and have a
voice. When and 1f there are questions, and, hopefully,
there won't be, but if there are questions during
deliberations, Mr. Tutterow, you can write those down just
in your handwriting and hand them to the bailiff and he will
give them to me. And if I can respond, I will. Sometimes I
get questions from juries that I can't respond to for any
number of reasons. But to the extent that I can respond, I,
certainly, will.

Now, we're going to go to closing arguments. I told
you at the very beginning of the trial that closing
arguments, opening statements are not evidence to be
considered by you. That's simply the attorneys advocating
for their respective sides. So you take that as advocacy
and not as evidence. You have already received all of the
evidence that you will receive in the trial.

Before we get started, I want to tell you a few things.

As I've told you before, the State has the burden of proving
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the Defendant guilty beyond a reascnable doubt. The State
has the burden of proving each and every element of the
offenses beyond a reasonable doubt.

Now, you see in this case that the Defendant wasn't
here. B&nd I've already told you that that's not relevant to
what you're doing in this case today. The fact that he is
not here cannot be considered in any way. Alsc, you know
that the Defendant didn't testify. Well, that happens in
cases. The Defendant elects to exercise a constitutional
right to remain silent. All of the citizens of the United
States have the right to remain silent, which means that a
Defendant cannot be compelled to testify. That is a
constitutional right that he enjoys, Jjust like the rest of
us. Therefore, you can't hold it against him that he
elected not to testify in this case. Alsc, it is such a
sacred constitutional right that it's not even appropriate
for you to discuss that fact in your jury deliberations.

So, ladies and gentlemen, having said that, I'm going
to defer to the attorneys and let them begin their
arguments. I believe Ms. Bentley will open with her
argument and then Mr. Stalvey will have the opportunity to
close.

Ms. Bentley.

Closing Arguments

MS. BENTLEY: May it please the Court, Mr. Stalvey.
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Ladies and gentlemen, you've heard a lot of testimony
and seen a lot of evidence about a number of crimes during
the course of this trial. I want to take this opportunity
to discuss the testimeny, and discuss the crimes and discuss
what everything means so that you can help organize your
thoughts for deliberations.

First and foremost, what the Judge led off with, which
is Mr. Culbreath and I had to prove this case, had to prove
each and every crime beyond a reasonable doubt. Proving
crime beyond any reascnable doubt is the foundation of our
criminal justice system.

What is a reasonable doubt? The Judge will define it
for you as part of his charge at the end of the trial, but
it boils down to this, are you firmiy convinced of the
Defendant's guilt? None of you -- no one was in the
Woodards' home on November 14th, 2011. Nobody was in
K.C.O. 's home when Terry McCarrell was there. None of you
can know for an absolute certainty what happened. You
weren't present. That doesn't mean that the State cannot
meet the burden of beyond a reasonable doubt. If the
evidence has left you firmly convinced of the Defendant's
guilt, then you must find him guilty. If after you go back
in the jury room and you deliberate, you discuss the
testimony, you discuss the witnesses, you discussed what you

liked, what you didn't like, what you believed, what you
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didn't believe, if after all of that, you don't hesitate to
sign your name to a guilty verdict, then the burden has been
met.

If on the other hand, you go back, you discuss the
testimony, you look at the text messages and you think there
is a real possibility that Terry McCarrell did not steal
Tamila Woodard's rings, that he did not ask K.C.O. to help
him cover up the crime, that he was not engaged in an
inappropriate sexual relationship with her, then you must
find him not guilty. That is what beyond a reascnable doubt
means.

So let's review the crimes and the evidence from
within. First, grand larceny. On November 1l4th, 2011, it
is uncontested that Terry McCarrell and K.C.O. went
inside Jesse and Tamila Woodard's home. They were the only
people that were inside that day. They were in there 30 to
45 minutes. That's a lot of time. So Jesse and K.C.O.
testified that it was Terry who took the rings. Jesse says
he knows this because Terry was the only person that went to
the part of the house where the rings were. K.C.O. was on
the couch the whole time. A2nd that's what K.C.O. told you,
too. She's not casting the blame on Terry McCarrell to take
the blame off herself. They're putting the blame on Terry
McCarrell because he stole the rings. He was the only

person there.
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Now, Jesse Woodard didn't try to exaggerate what he
saw, He didn't try to make it sound better. He said he
heard a clink, a tink, I think is what he said, he turns
arcund and Terry just kind of made a movement. He didn't
try to say that he saw him take those rings and put them in
his pocket. He didn't, but he knows that Terry was the only
one in that part of the house.

The value of the rings. Value is an element of grand
larceny. We had to prove the rings were valued over $2,000.
So $2,001, $2,000 and a penny, that's what makes it grand
larceny. You heard from Tamila Woodard. She remembered the
value of the rings because she paid for her own rings. She
paid for years. $2,470. She didn't get to pick them up
until 2007 when they were paid off. 2and then she was
worried they may not be worth that. She paid for a long
time, she wanted to make sure she had what she paid for, so
she went to Lee Jewelers over at Cherrydale. And they
appraised the rings and they said yep, about $2,500, $2,400
and some change. That was back in 2007. I submit to you
that precious metals, diamonds do not depreciate greatly in
value. If anything, they may increase. We submit to you
the value of the rings stolen by Terry McCarrell was over
$2,000.

Second, contributing to the delinquency of a minor.

You heard a lot about K.C.O. 's past. She had a
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hard life. She had been in a lot of trouble before. She
had been adjudicated a delinguent by the Family Court. She
had pled guilty to being a run away, to disturbing schools,
to assault and battery. She had been to DJJ twice. We're
not trying to hide that fact. She was still a child. She
was 13 years old. If you find that Terry McCarrell asked
her to hold those rings, to lie for him, to help him cover
up his actions, then he is guilty of contributing to the
delinquency of a minor. She was on somewhat of the right
path. She kept her child. She was trying to do her best
until Terry McCarrell came along. He asked her to aid and
abet him in committing a crime, which makes him guilty of
contributing to the delinguency of a minor. It doesn't
matter fhat she had been in trouble before. If he asked her
to commit another crime, he made her guilty of another crime
in and of itself.

This brings us to the relationship between Terry and
K.C.O. . Terry McCarrell was 48 years old in the fall of
2011. That's been established by his driver's license
Deputy Lovelace looked at. His daughter teld you his
approximate age. K.C.O. was 13. You heard her
birthday. That's not contested.

I told you at the beginning of the trial that real-life
crimes do not get the benefit of television writers, of

editing. We take real life out of this. K.C.O.
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was not the perfect victim. Mr. Stalvey brought that out
through Investigator Perry. Would you rather have a victim
that had never lied to police, had never lied to her
parents, that was otherwise squeaky clean? Sure. That
would be ideal from a police investigator's standpoint, but
that's not real life. And that does not make her any less
of a victim today.

The Defense at the beginning and through the trial has
tried to shift the focus onto K.C.O. 's past. They have
talked about her prior crimes, her prior bad acts. Despite
the fact at the beginning, Mr. Stalvey told you to forget
the past and to focus on the evidence presented in the
trial. But that's okay. It's okay that we know what
K.C.O. had done in her past because it doesn't affect her
being a victim right now. We didn't hide the kall. K.C.O.
did not hide or shy away from anything she had done
previously. She had no reason to. Was she proud of it?
No. But she was honest. She was brutally honest about
everything she had done.

I told you at the beginning that the testimony of the
victim is of the upmost importance. Her credibility is
important in this case. She's the only one that was there.
She's the only one that can provide you details of her
sexual relationship with Terry McCarrell. BAnd that's why

she was so honest. She knows that.
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what did K.C.O. tell you? What words did K.C.O. use
when talking about the relationship with Terry McCarrell?
Well, she told you that it didn't start off sexually. It
didn't start off that way right away, that they were just
friends for a few weeks. Why would a 48-year-old man
befriend a 13-year-old girl? She didn't understand what was
going to happen, but he knew. He knew she was home alone
all day unsupervised.

Which brings us to her mother, Jamey O'Neill. You
heard from her today. She lost custody of K.C.O. before
this happened and after this happened. What else did she
tell you? Well, she gave you some background and some
insight into K.C.O. 's life, into K.C.O. 's home life. She
was doing the best she could. Was her best good enough?

No, it wasn't. She had a 13=-year-old daughter that had been
through the Department of Juvenile Justice, that had
numerous convictions, that had tried drugs, that had a baby,
DSS had been involved, but she was doing the best she could.
She works two jobs to support her family. She worked first
shift, second shift, third shift, whatever it took. But,
unfortunately, she wasn't home much of the day. She would
come home on break and she would bring her some lunch and
check on her day.

And what happened that one day when she came home on

break? Well, she saw Terry McCarrell walking in her house.
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She wasn't there. Her car wasn't there. There was no
reason for him to believe that she was there. He knew
K.C.O. was in there alone and he was going to see K.C.O.
Ms. O'Neill confronted him about that. She told you that
she flipped out, that she yelled at him, that she told him
that he had no business being there when she wasn't there.
Would ancother parent have taken the next step? Would they
have prohibited him from coming over? Would they have hired
someone to come over and keep watch? Maybe. But she did
the best she could. So we know Mr. McCarrell had the
opportunity. He was alone with K.C.O. . 1Investigator Perry
told ycu that was important to know that he had access to
her.

What else did K.C.O. tell you? Well, you heard about
her past. You heard about everything regarding her past.
And then she told you the details of her sexual relationship
with Terry. They started off as friends. And then one day,
she was in her mom's bed taking a nap and he walked in. And
on this day, he decided to attempt to have sexual
intercourse with her. She said he rubbed all over her body.
He was trying to take off her pants. And she was able to
push him away.

And we talked a little bit about why it was she pushed
him away. She had given birth to a baby girl. You saw

K.C.O. . she's 16 today, but she was three years younger at
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the time. A 13-year-old girl, who had just given birth to a
10-pound baby. She told you that her ribs were still
separated. Her body was messed up. She had stitches. BShe
was bleeding. Sex was the last thing on her mind. She was
able to push Terry away that day.

He came back a few days later and she said he acted
normal and she tried to act normal, but it was kind of
awkward. And then one day, they were in her rcom. She was
watching TV and he tried the same thing. But this time when
she pushed him away, she noticed that his pants were down
and his penis was exposed. What language did she use when
she was talking to you about that? She said that the first
words out of her mouth were, What's that on your dick?
That's not scripted. And she said that she saw a sore and
she was disturbed by it and she asked him about it. She
told you where it was. She told you the conversation about
how it was just there because he had been rubbing against
her and the semen appeared green because she was wearing
those blue jogging pants. Those are not details of a
romantic fantasy encounter. Those are real life, dirty,
truthful details. 8he said after that, she went in the
bathroom and that's all she wanted to remember.

She said after that, it progressed. They didn't have
sex everyday, but he came over everyday. She told you that

he tocld her he loved her. And you can see that in black and
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white through the text messages we have. Why would a
48-year-old man tell a 13-year-old girl I love you? Mr,
Stalvey said, Well, would this not be conversations that you
could have with a family member? I don't know what
13-year-old family member would call an adult man baby, or
say I miss you, baby, but I guess that could be if they were
relatives. They're not relatives. Terry McCarrell and
K.C.O. were not relatives. They had known each
other about four weeks when these messages were exchanged,
December 5th, maybe five weeks. There is ne, ne reasonable
explanation for Terry McCarrell, a 48-year-old man, to be
texting K.C.O. , a 13-year-old girl, that he loves
her. And these messages are uncontested. His own daughter
told you that they're authentic. He would use her phone,
his was stolen. K.C.0O. told you that that was her
signature, Zoe's mommy.

So you have K.C.O. 's words, you have the opportunity,
you have the evidence in black and white. What else would
you like? Well, ideally, you have, I don't know, a
videotape or confession. We don't have that in this case.
Medical evidence. Well, it took seven months for K.C.O. 's
mother to get her to the Julie Valentine Center. There's
not going to be medical evidence at that time. Evidence of
sexual activity. She had already had a baby. That's clear.

What else is clear is Terry McCarrell's mindset during
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K.C.O. through a relative of his, another middle school
student. And he used that bey to go over to K.C.O. 's house
for the first time. In those two meetings, he learned a
lot. He learned that K.C.O. was home alone a lot, that
K.C.O. had a baby. &and then he came over on his own. And
as K.C.O. told you -- well, what did you do? What did you
do with this 48-year-old man when you weren't engaged in
sexual activity? We talked, watched movies. We talked
about our past. You know about K.C.O. 's past and Terry
McCarrell knew about her past, too. And he thought that
even if he was caught, you wouldn't believe this less than
perfect victim. And if you did, maybe you wouldn't care.
She wasn't perfect, but she was the perfect target.

I'm asking you to care, to hold Terry McCarrell
accountable for his actions for victimizing a 13-year-old
girl in Greenville County. I'm asking you to find him
guilty of grand larceny, for contributing to the delinguency
of a minor, of criminal sexual conduct of a mincr in the
second degree and of committing a lewd act upon a chiid.

MR. STALVEY: What else would you like -- to use Ms.
Bentley's term, what else would you like? Ladies and
gentlemen, you sit in a position that whether you want
something, whether you would like something additional, that

doesn't matter. That doesn't matter. What else would you
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1 like? It's not what else would you like. It's what else

2 are you entitled to because the State, according to our

3 constitution, the State has the burden of proof. What else

4 would you like? It's their job to present a thorough

5 investigation. TIt's their job to answer all the questions

6 that you may have.

7 The questions of whatever happened to another thing in

g8 black and white -- again, to use the prosecutor's terms,

9 whatever happened to the investigation of K.C.Q. , who had
10 changed her life after her baby was born. I think it was
11 born in _ In December, she was talking about
12 selling drugs, selling marijuana to a neighbor to get Terry
13 McCarrell out of jail. What else would like? How about,
14 what else are you entitled to?

15 You heard me asking the investigator, has anybody

16 looked into this? No. ©No. Okay. That's not important.
17 Consider the fact that they didn't even bring that up. They
18 say they're not trying to hide the ball. Well, then

13 why am I the one that has to bring that up? Why am I the
20 one who had to ask Investigator Perry why he didn't send

21 this child, this child who had a history of lying to the

22 police, to the Julie Valentine Center for a forensic

23 interview?

24 He gave you some reasons. But remember what he

25 testified to as far as what a forensic interview was? That
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is an interview that is conducted by a professional whose
primary purpose is to determine whether a victim's story is
credible. Did she go to the Julie Valentine Center? No.
Did he consider sending her to the Julie Valentine Center?
To use their terms, it's in black and white, it was in his
report. He said yes, but, you know what, they were closed
for Christmas break. So, you know, you've got some time in
January. She could have gone then. She could have gone in
February. The fact of the matter is she never went and they
never sent her there because they took what she said that
day, on December 27 of 2011, as the end of the case. No
follow-up investigation. WNo Julie Valentine Center. She,
actually, got a medical examination six months later.

You know, this girl that had a 10-pound baby in
- starts a sexual relationship with a grown man that
last, according to the State and according to these
indictments up here, up until December. Her ribs were
separated, that's her testimony. She was having major
physical problems. &nd I can see why, she's a little girl,
and a 1l0-pound baby is a big baby. I know that. But hey,
you know, wouldn't it be maybe a good idea for the police or
the investigators to try to get her to that medical
examination within 30 days after finding out about this?

How about 60 days? Is 90 days reasonable? What is

unreasonable and what is unacceptable is six months. But
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1 what else would you like? You don't care about that. I

2 mean, that doesn't make any difference. They want you to

3 ignore that. They want you to take the word of K.C.O.

4 just like everybody else in this case did. They

5 want you to take her word for it.

6 Well, what about the text messages between K.C.O. and

7 Terry McCarrell? Did they ever get K.C.O. 's phone? She

8 got up there and testified -- I clearly remember this, that

9 Terry and her had texted through their own phones, so that
10 means she had a phone and was texting from it, which we got
11 all of her text messages. And I think she said that Terry
12 had shown her some pictures on his phone of his kids or
13 scmething like that. So we know Terry had a phone. Did
14 they get a search warrant for Terry's phone? No. They

15 didn't even try to. Did they get K.C.O. 's consent to
16 search her phone? No. They didn't even try to.

17 Ladies and gentlemen, what we have here is an

18 incomplete investigation that when the solicitor's office
19 gets it, there's only so much they can do. And, really, the
20 only thing they could do is come in here, tell y'all how bad
21 y'all should feel for this girl and then say something like
22 well, what else do you want. They're hoping that you just
23 ignore your duty as jurors. They're hoping that yvou forget
24 about anything the Judge tells you as far as them proving
25 their case beyond a reasonable doubt. Because if you do
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that, if you don't have any questions about this
investigation, if you don't have any questions about K.C.O.
's credibility, then you don't have reasonable doubt.

But if you do have a guestion about how this
investigation was conducted, if you do have a question as to
the credibility of K.C.O. , that causes you to
hesitate, when y'all are back there deliberating, that
causes y'all to hesitate and say maybe I'm not sure about
this, then you check not guilty because that's your duty.
Everybody got up here, they threw up their hand, they swore
an oath. If you have any hesitation that anything you've
heard during the State's presentation of their case doesn't
gquite add up to you, if you do want more, if you do want
more, like the solicitor said, that's a hesitation. And if
you have that hesitation, that's reasonable doubt and that's
not guilty.

Now, what could cause you to have some hesitation in
this case? 1I'm not going to spend a lot of time going over
it. We just talked about the investigation, or lack
thereof. What about the fact that the neighbor, Mr.
Woodard, got up there -- now, the Judge will tell you,
you're here to judge the credibility of these witnesses.

You don't have a background check on them. You don't have
their Facebook page. You don't have their prior criminal

history. You don't what they've done in their past. All
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v'all have got to make the determination on as far as their
credibility is what they do when they get up here and sit in
this witness stand and they put their hand on this Bible and
they swear to tell the truth, okay? Just like y'all swore
an cath to uphold the law.

So Jesse Woodard, I thought he was pretty credible. I
mean, I believed his story about him being addicted to
drugs, them losing their kids, them staying clean. I mean,
you know, I was going to ask him some questions about that,
but I believed him. So he gets off the stand, K.C.O. gets
up there —-- and remember, he says they were over there
looking at pictures and tattoo magazines and pictures of my
kids. Hey, that sounded good to me. He seemed credible to
me. But then K.C.O. got up there and told you that she was
over there because he was going to touch up a tattoo on her
neck. Okay, remember, she's 13. That's illegal. You can't
be putting tattoos on 13-year-o0ld's necks. Right? I mean,
everybody knows that, right? In fact, she said that one of
them had gone upstairs or gone somewhere to get the razor to
shave her neck to work on the tattoo.

Now what do you think about his credibility? You think
he's as sgueaky clean as he presented himself on that
witness stand? Or she's lying. The same person that's
telling you everything that the State wants you to believe

about Terry McCarrell. One cf them is lying. I mean, this
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isn't -- I mean, they clearly told two different versions of
what happened. And they clearly —- one of them had a motive
to lie because he was doing something illegal. 2And he's
been through all this before.

Why is that important? Why do we care what Jesse
Woodard said? Well, when y'all go back there, y'all get to
decide whether Terry McCarrell is guilty of grand larceny.
Grand larceny is stealing something that's worth more than
$2,000. I'm sure the legal definition is more complex, but
that's it. If you steal something and it's worth more than
$2,000, it's grand larceny. If it's less than $2,000, it's
petit larceny. Okay.

It's interesting that Mr. Woodard and his wife, they
said it was $2,500. 2007, we got it appraised for $2,500.
But when Deputy Lovelace got up there and I asked him what
did you put in your report the value of this property, he
said 2,000. Ms. Bentley then asked to clarify where he got
that information from and what did he say? I got it from
the Woodards. So they told police 2,000 and then they told
police and somebody else 2,500 when they came back to do a
little further investigation. The credibility of these
witnesses is what this all boils down to and that takes us
to the credibility of K.C.O.

Ladies and gentlemen, you know, it's not my position to

ask you to not feel sorry for her, to feel sorry for her.
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There's no doubt she's had a hard life. There's no doubt
that she has grown up in a house that was dysfunctional, to
say the least. But that's not why we're here today. We're
not here to correct the things that have happened in K.C.O.

's past. What you're here today to do is decide if
based on what she says, my client, Terry McCarrell, is going
to be convicted of one of the most serious crimes in this
state. That's what we're here for. We're not here to feel
sorry for her, even though we may should. We're here to
determine the guilt of Terry McCarrell. We're here to
determine whether the State has given you all you need to do
that.

And what have they given you? Her testimony. Her
testimony. She said when she had her baby that her life
changed., All right, well, let's see what she did after she
had her baby. The baby was born in - In November,
the rings were stolen. The rings were stolen when she went
over there to get her neck tattooed by her own admission.
Two months after her baby is born, two months after her baby
is born, the police come and talk to her about it. She's
changed her life, right? That's what she wants you to
believe, she's changed her 1ife. What did she tell the
police about these rings? She lies. She says she didn't
have anything to do with it. A month later, three months

after her baby is born and her life has changed, the police
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come back. They say, We want to talk to you some more about
these rings. By her own admission, her own testimony, she
said, I lied again and I kept lying until they showed me the
text messages. Then I told the truth because I knew I was
caught.

You'll see in these text messages on December 22nd,
which, you know, the State, they gave you the ones they
wanted you to see, they highlighted them right here, but
y'all have the whole thing. Look at this. They were hoping
you wouldn't find this part in here. You know, you'd have
to sift through all of that. Y'all aren't going to waste
time doing that. Well, I'm telling you where it is.
December 22nd, 2011, Yeah, for real, I'm trying to get home
to ask that dude next door if he wants some green. Somebody
ripped him off, we need to get him out. Last night he asked
for a gquarter, but I'm going to give him a dime. A dime
egquals 10, a quarter is 25. That's December 22nd, 2011, so
that's three months after she has the baby, after her life
has changed, she's admitting to trying to sell marijuana.
Who knows if she's sold any in the past. I mean, who knows,
if she's talking about selling marijuana to a neighbor, Mr.
Woodard;s a neighbor. We thought he was credible, you know.
Ee didn't tell the truth about why she was over there, to
get a tattoo. Was he telling the truth about drugs? Was he

telling the truth about the rings going missing? I asked




292

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

292

him if he ever traded personal property for drugs, he said
yes. Mr. Culbreath said, Well, you never filed a police
report to get your property back? Well, here's the guestion
that wasn’'t asked, how about when you sell your wife —-- or
when you trade your wife's personal property for drugs.
That's a different dynamic right there, you know.

Ladies and gentlemen, reasonable doubt is defined as
causing a reasonable person to hesitate to act. And if all
of these things that I've told you about today don't give
you any hesitation, don't cause you any pause when you're
back there considering what to do in this case, then you've
done your job. You've considered all the evidence. I just
ask that you pay close attention to what you've heard during
this trial. I ask that you consider, and everybody be
invelved in the deliberations, the testimony that you've
heard, the evidence that's been presented. 2And I'm talking
about all the evidence, not just the evidence the State
wants you to look at, but all the evidence. Once you've
done that, you've done your jobs. And that's all myself or
Mr. McCarrell can ask. Thank you.

THE COURT: It's going to take me about 15 to 20
minutes to give the charcge, anybody need to take a break?

(There was no response.)

THE COURT: Okay. Good.

Charge of the Court
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Ladies and gentlemen, when we started the case, I told
you what your role was as the jury and what my role was as
the Judge. You are the finders of fact. You have the sole
and exclusive authority and responsibility to determine what
the facts are in this case. And I am the judge of the law,
which means that under the oath that you have previously
taken at the beginning of this trial, you must accept the
law as I give it to you. If you come into this courtroom
with any previous disposition or any opinion about what the
law is, about what the law should be, I charge you to
disregard that and accept the law as I give it to you as
you're required to do under your oath.

Now, I noticed that during the trial some of you were
taking notes and that's okay. Just remember that one
person's notes are not preferred over ancother person's
recollection of the testimony and what happened. Sometimes
when people go into the jury room and begin deliberations,
they may defer to someone's notes because they're there in
black and wnite, but, understand, those notes are nc better
than recollections. From time to time when you're taking
notes, you miss something like facial expressions, body
language, or other things that may lend to a person's
credibility or lend to the testimony in some way. So just
keep that in mind as you're going forward. With respect to

notes during the charge, you don't need to take notes
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because I'm going to explain it to you. To the extent you
have any questions about the law, you ask me and I'll be
happy to further -- not to further define it for you, but to
recharge that particular aspect of the law for you. Just
sit back and relax and listen.

Now, some of this charge, I'm going to end up reading
to you. And I don't like to read and I try to avoid reading
to you because I know it's boring and it's dry and it also
gives you the suggestion that either I'm toco lazy to
memorize the law or I'm too dumb to memorize it. Some
people might argue one or both. But I will tell you, this
has been a long trial and it's an important trial to the
parties and to you. So when something needs to be defined
precisely, it's important that I define it precisely. So if
I read it it's because I want to make sure that a precise
definition is given to you precisely.

Now, as we started the case, I told ycu the Defendant
is presumed innocent. The Defendant is, indeed, presumed
innocent. The State has the burden of proving the Defendant
guilty beyond a reasonable doubt. The State has the burden
of proving each and every element of the offense beyond a
reasonable doubt. Until such time as 12 deliberating jurors
has determined the State has met that burden of proof, the
Defendant retains a cloak of innocence. 1It's as though he's

wearing a robe just like I am, which protects him and which
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cannot be overcome unless and until 12 deliberating jurors
determine that the State has met its burden of proof.

Now, ladies and gentlemen, you have several charges in
this case. You've got grand larceny, lewd act, contributing
to the delinquency of a minor, and second degree criminal
sexual conduct with & miner. Now, you must consider all of
those charges independently, independently of cne another.

What you will do is you will take the facts and the law
and you will deliberate on each separate charge
independently. When I give you your verdict forms, there
will be four different verdict forms for you tc consider,
which, of course, means that you will be considering them
all separately and without respect to the others. You can
find the Defendant nct guilty on all of the charges or
guilty on all of the charges. You may find him not guilty
on two, three or one and find him, perhaps, guilty on two,
three or one. It doesn't matter. It's entirely up to you.
Just because you find him guilty or not guilty on one
doesn't mean you have to find him guilty or not guilty on
another. So consider them separately and independently.

Also, ladies and gentlemen, as I've already told you
and it's important to state it again, the Defendant, as you
know, is not here and you can't hold that against him. He
didn't testify, but it's his constituticnal right not to

testify, so not only can you hold the fact that he did not
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testify against him, you can't even discuss it in your jury
room.,

Now, ladies and gentlemen, we have batted about this
term reasocnable doubt, so I find that it's helpful for me to
define it to you. Reasonable doubt is the type of doubt
which would cause a reasonable person to hesitate to act.
Now, said another way, a reasonable doubt is proof that
leaves you firmly convinced of the Defendant's guilt. Now,
there's very little on the face of this earth that can be
proven beyond any absoclute doubt. And there's wvery little
that you can know with absclute certainty. But after your
review of the evidence, if you find that you are firmly
convinced of the Defendant's guilt, then you must under your
oath find him guilty. However, understand, that after your
review of all of the evidence you believe that there is a
real possibility that the Defendant is not guilty, then you
must find him not guilty of the offense.

Now, ladies and gentlemen, you will determine whether
the State has met its burden of proof by reviewing and
analyzing the evidence. You will decide what weight should
be put on the evidence. You will decide what's important
and what's not important. You will also decide if witnesses
were credible, if they were believable. You will decide
whether part of their testimony was believable and part may

not have been believable. You can lock at a witness's
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testimony and you can look at any piece of evidence that was
introduced in the case and determine what weight or value it
has. Now, understand, you can decide that one part of a
withess's testimony is very credible and value and then find
that another part may not have been credible and valuable.
It's entirely up to you. It's entirely in your discretion
as the finders of fact.

Now, ladies and gentlemen, you heard witnesses who may
have had a prior record. Now, that does not disqualify a
witness from testifying. All that does is it may lend upon
or bear upon a witness's credibility. And you can consider
a witness's prior record for purposes of believability and
for believability alone.

Ladies and gentlemen, ordinarily, you are going to
receive evidence in one or two different ways. It falls
into two classifications, direct evidence and circumstantial
evidence. Now, direct evidence is evidence that immediately
establishes a fact to be proven. Circumstantial evidence is
proof of collateral facts or a chain of facts when taken
together proves the fact to be proven. Now, that's kind of
a sterile definition. It may not be meaningful to you and
it's not helpful in conceptualizing the difference between
direct and circumstantial evidence. So I'm going to give
you an example, which I hope helps you conceptualize it a

little better.
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Let's say one January evening you're going to bed and
you walk past your front door or your front window and you
look at your front yard and you see that there's no
precipitation on the ground, none. You go to bed. You come
back the next morning and you walk past that very same
window or door and you see on your front lawn a blanket of
snow. You also see in your front lawn in that snow
footprints which lead to your front door and then lead away.
Now, you're got direct evidence that it snowed last night
because you've got the snow in front of you. You can see
it, you can taste it, you can smell it, you can pick it up.
It's direct evidence. It's directly established. But you
have circumstantial evidence that sometime early that
morning or late that night that somebody walked to your door
and walked away. You don't see that perscn. You can't
touch them, you can't smell them, but you know as a
conseguence of the time period in which the snow fell and
the footsteps that come to your door and lead away that they
must have necessarily come to your door that night or early
merning. That's circumstantial evidence.

Now, ladies and gentlemen, the law does not prefer
circumstantial evidence over direct evidence or direct
evidence over circumstantial evidence. The law makes no
distinction, has no preference whatsoever. You decide what

value you give direct or circumstantial evidence. However,
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I will tell you that to the extent that the State relies on
circumstantial evidence, all of the circumstances must be
consistent with each other and when taken together points
conclusively to the guilt of the accused beyond a reasonable
doubt. If the circumstances merely portray the Defendant's
behavior as suspicious, the proof has failed.

Now, ladies and gentlemen, I'm going to read for you
the law as it pertains to each of the charges that are
before you. The first charge that's before you is lewd act
on a minor. The State must prove beyond a reasonable doubt
that the Defendant was over the age of 14. Next, the State
must prove that the Defendant willfully and lewdly committed
or attempted an lewd or lascivious act on or with the body
of its parts of a child under the age of 16 years with the
intent to arouse, appeal to, or gratify the lust, passions
or sexual desires of the Defendant or the child. Willfully
means to voluntary and intentionally with the specific
intent to do something the law forbids. Lewd means obscene,
lustful, indecent or lecherous. Lascivious means tending to
incite lust, lewd, indecent, obscene or tending to deprave
the morals in respect to sexual relations.

Ladies and gentlemen, the next charge you will be
considering is second degree criminal sexual conduct with a
minor. Sexual battery is sexual intercourse, cunnilingus,

fellatio, anal intercourse or any intrusion, however slight,
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of any part of a person's body or of an object into the
genital or anal openings of another person's body except for
the intrusion as accomplished for medically recognized
treatment or diagnostic purposes. The State must then prove
beyond a reasonable doubt that the victim was, at least, 11
years old, but not more than 14 years old at the time of the
sexual battery. Consent, willingness, indifference, or
ignorance on the part of the minor, if any, as to what was
taking place does not in any way affect the charge of
criminal sexual conduct with a minor because an unmarried
woman under the age of 14 cannot legally consent teo sexual
intercourse. Again, the State must prove beyond a
reasonable doubt that the Defendant engaged in a sexual
battery with the victim. Ladies and gentlemen, I charge
that the testimony of a victim in a criminal sexual conduct
prosecution need not be corroborated by other testimony or
evidence.

Ladies and gentlemen, the third charge that you have to
consider is contributing to the delinquency of a minor. The
Defendant is charged with contributing to the delinquency of
a minor. A minor is a person who is less than 18 years old.
The State must first prove beyond a reasonable doubt that
the Defendant was over 18 years of age. The State must then
prove beyond a reasonable doubt that the Defendant knowingly

and willfully encouraged, aided, or caused the minor to do
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any act which caused or influenced the minor to behave in a
way which would willfully injure or endanger the minor's
morals or health or the morals or health of others.

Ladies and gentlemen, the last charge that you will be
considering is for grand larceny. The State must prove
beyond a reasonable doubt that the Defendant is guilty of
carrying away the property of another against the will or
without the consent of the other person. The slightest
removal of the property or the complete possession of the
property even for an instant by the Defendant is enough to
show a taking and carrying away of the property. The State
must also prove beyond a reasonable doubt that the Defendant
intended to permanently deprive the owner of the property.
Finally, the State must prove that the value of the thing
taken was more than 52,000,

Now, ladies and gentlemen, when you look at your
verdict form for grand larceny, you will see that there is
an option there for you to consider the lesser included
offense of petit larceny. Now, understand, that the
elements for petit larceny are the exact same as grand
larceny with the exception of the value of the objects or
the property alleged to have been taken. With grand
larceny, the value is greater than $2,000. If you find that
the value of the property was not greater than $2,000, then

you may consider whether the State has met its burden of
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proof with respect to petit larceny. BAnd that is that the
value of the property was $2,000 or less. Otherwise, the
elements for grand larceny and petit larceny are the exact
same.

Now, ladies and gentlemen, I'm going to show you these
verdict forms. There are four separate and distinct verdict
forms as I told you because you have to consider them
separately and distinctly. In all instances, on each form
on each charge, your verdict must be unanimous, which means
you must all agree. There must be 12 people agreeing on the
verdict. It can't be 11 to 1 or 10 to 2 or any other
combination of numbers which add up to 12. It must be
unanimous. Your wverdict must be based on the evidence that
was presented in trial and must be based on the law as I
have given it to you. It cannot be the product of any
passion or sympathy or caprice or bias or prejudice. It
must be based on the evidence and the law that you have
received in trial.

So I'm just geing to go over one of these for you 50
that you will have some idea of what you will be receiving
in your jury room. And here's the first one, to the charge
of criminal sexual conduct with a minor in the second
degree, we, the jury, unanimously find the Defendant, Terry
McCarrell, two choices, not guilty or guilty. It's very

simple. Now, understand, I don't put this in any particular
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order. There are two choices. I have to put it in some
order. Don't think that I have any preference one way ©or
the other as to what your verdict is by virtue of how I have
placed these verdict options. But if you find that the
State has not met its burden of proving the Defendant guilty
peyond a reasonable doubt as to criminal sexual conduct with
a minor in the second degree, check not guilty. If you find
that they have, you will check guilty.

And then, sir, you will check and sign that's the
verdict of the Jjury.

The same 1is true of all the respective charges. The
only difference that you will see on any of these verdict
forms is with respect to grand larceny where you have three
choices and you must elect among the three. And that is not
guilty, guilty of grand larceny, or guilty of the lesser
included charge of petit larceny.

Now, ladies and gentlemen, I'm going to send you back
to your jury room now. I'm not going te instruct you to
begin your deliberations guite yet. I'm going toc give the
attorneys the opportunity to take exception to my charge, to
correct something that I may have said, or to advise me of
something that I may have failed to say. After I've had the
opportunity to have that hearing with these attorneys, then
I'11 do one of two things. I'1ll either bring you back out

and I'll correct something that I've said or add something,
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or I will instruct the bailiff to give you these verdict
forms to go with all the evidence that has besen introduced
in this case and tell them to instruct you to begin your
deliberations. Don't start quite yet. Give me a few
minutes befcore you do, okay? Thank you.

(WHEREUPON, the jury left the jury room at
approximately 12:42 p.m.)

THEE COURT: Counsel, any exceptions to the charge?

MS. BENTLEY: Nothing from the State.

MR, STALVEY: No, sir, Your Honor.

THE COURT: Good enough. If y'all would do a quick
inventory of the exhibits and then when you are satisfied
that they are there, hand them to Mr. Ford.

And, Mr. Ferd, when they give them to you, you can
instruct the jury to begin their deliberations. And, Mr.
Ford, I need the two alternates. Would you bring them up to
my office. And that's Mr. Maccallum and Mr. Sijon. Go
ahead and tell them to come up.

All right, Counsel, thank you. Y'all did a great Jjob
and I appreciate it.

(WHEREUPON, the jury began deliberations at
approximately 12:45 p.m.)

THE COURT: 1I've been advised that the jury has a
verdict. Are we ready to receive the verdict?

MS. BENTLEY: Yes, sir, Your Honor.
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MR. STALVEY: Yes, sir, Your Honor.

THE COURT: ©Qkay. All right.

(WHEREUPON, the jury enters the courtroom at
approximately 3:08 p.m.)

THE COURT: All right. Ladies and gentlemen, I have
been advised that the juror has reached unanimous
verdicts, Mr. Foreman?

THE FOREPERSON: That is correct.

THE COURT: Can you pass the verdict forms to the
bailiff, please, sir.

THE COURT: All right. Madam Clerk, if you publish
these, please, ma'am.

Verdict
THE CLERK: Thank you. Your Honor in the case of

2012-G3-23-1662, State vs. Terry L. McCarrell, to the

charge of contributing to the delinguency of a minor, we,
the jury, unanimously find the Defendant, Terry L.
McCarrell, guilty. In the case of 2012-GS-23-2622, to the
indictment, we, the jury, unanimously find the Defendant,
Terry L. McCarrell, guilty of grand larceny. In the case
of 2012-G5-23-968, to the charge of lewd act upon a child,
we, the jury, unanimously find the Defendant, Terry L.
McCarrell, guilty. In case of 2012-GS-23-3967, to the
charge of criminal sexual conduct with a minor in the

second degree, we, the jury, unanimously find the
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Defendant, Terry L. McCarrell, guilty. These are all
signed by our Foreperson, Robert N. Tutterow.

Ladies and gentlemen, 1f you agree these are the
verdicts you reached in your deliberation room, would you
please raise your right hand.

(WHEREUPON, all members of the jury panel raised
their right hand.)

THE COURT: All right. Counsel, anything further
from this jury?

MS. BENTLEY: Nothing from the State, Your Honor.

MR. STALVEY: No, sir, Your Honor.

THE COURT: Okay. &All right. Ladies and gentlemen,
thank you. I appreciate your service on this case. What
I'm going to do now is I'm going to have a very brief
sentencing hearing. Both the attorneys are going to come
forward and give me information that's important for me to
know with respect to sentencing. WNow, I'm not going to
announce the sentence today. The Defendant is not here.

A bench warrant has been issued for his arrest. I will
enter a sentence. However, I will seal the same and it
will be published in open court when he is found and
delivered to the Court again.

So what T ask you to do is just hold tight for just a
few seconds. I'm going to go through the sentencing

hearing. Then I'm going to go back to the jury room with
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you and let you ask me any questions you may have
regarding this jury trial or jury service in general and
then I'll dismiss you after that. This sentencing hearing
should not take very long. Sometimes I find, though, that
it's very enlightening for the jury to hear, at least,
that portion of it and, perhaps, scme additional factors
that weren't introduced into evidence. I don't know if
they are because I haven't heard them either. We'xe about
to see.

So if y'all would approach, please, for sentencing.

MS. BENTLEY: Your Honor, I have three of the four
sentencing sheets. I apologize, I did not bring one for
contributing to the delinguency of a minor, but I'll get
one as soon as possible.

THE COURT: All right. I just want to make sure that
I am correct, Madam Solicitor, that for criminal sexual
conduct with a minor second degree, the maximum pessible
penalty is 20 years?

MS. BENTLEY: Yes, sir, Your Honor.

THE COURT: And that's a most serious and violent
offense?

MS. BENTLEY: Yes, sir.

THE COURT: For grand larceny is five years, I
understand.

MS. BENTLEY: He has prior property crimes, Your
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Honor, that would make it 10 vyears.

THE COURT: 21l right. So, under the enhancement,
it's up to 10 years for the lewd act. And I believe
that's 10, am I right?

MS. BENTLEY: 15, Your Honor, zero to 15.

THE CCOURT: Is that sericus and violent?

MS. BENTLEY: It is, Your Honor.

THE COURT: All right. And With respect to
contributing to the delinquency of a minor, what's the
maximum possible penalty?

MS. BENTLEY: 1It's three years, Your Honor.

THE COURT: All right. Good encugh.

Is there anything else the State needs to put on the
record with respect to sentencing?

MS. BENTLEY: Just the prior record, Your Honor. We
have a malicious injury to personal property. This is
from 2007. He has a federal counterfeiting, Judge, from
2007. He has an unlawful drug conviction from 1994, He
has a strong armed robbery conviction from 2001. 2and a
failure to return rental property from 2007 as well. And
I have all those certified convictions, Judge.

THE COURT: Anything further from the State?

MS. BENTLEY: Your Honor, I think the facts spoke for
themselves. We would ask that the sentence reflect as

such.
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THE COURT: Okay.

Mr. Stalvey, anything from the Defense, sir?

MR. STALVEY: Judge, first of all, I would ask -- I'm
not even sure what the indictment says on that grand
larceny. I don't know if it mentions or reflects a third
or subsequent property offense. And I'm pretty sure that
has to be indicted, but whether it is or is not, I would
ask that you consider a five-year sentence on that or
something less just to make it as clean as possible.

Your Honor, as far as everything else, Judge, I think
you heard a little bit about Mr. McCarrell during the
testimony. During the trial, his family has been seated
behind defense table. His sister, his mother, his
mother-in-law has been here. Of course, you heard from
his daughter, Brooklin Pollard, who cares very much for
her father. Judge, you know, he's not here. I will tell
you that the last conversation I had with him was on
Monday morning. And as an officer of the Court, I will
honestly tell you, Judge, that he said, I didn't do this.
I'm not going to plead guilty to it and I want a trial.

So he's had a trial and the jury has come back with their
decision and I, certainly, and on behalf of Mr. McCarrell,
we respect the jury's decision.

He has worked -- he's got a criminal history. He's

been in and out of prison most of his adult life. He has
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worked -- when he was released mest recently, he worked at
BMW. He does some construction. Your Honor, he's had =z
part-time jobs, but helps with his family, takes care of
Ms. Pollard's two young kids. They care very much about
him. Judge, it is what it is and I'm sure your sentence
will reflect what he's bheen éonvicted of. I just ask you
to take all that intc consideration. Certainly, a
concurrent sentence would bhe appreciated, but that's at
the discretion of the Court.

TEE COURT: Thank you, Mr. Stalvey.

I've taken into consideration what each of you have
said. I've taken into consideration the jury's verdict
and the evidence that was entered in trial. I have
entered this sentence on here.

I'm going to give you the sentencing sheets so you
can make sure that I have met all the formalities and
issues that I need to correct before this is sealed.
Also, I need to get the sentencing sheet on the --

MS. BENTLEY: Yes, sir, we're getting it right now.

THE COURT: OQOkay. ©On the contributing. Now, after
you've reviewed these and I've signed the same, I would
appreciate you sealing it. But in the meantime, I would
appreciate you not letting anyone see it.

THE CLERK: No one will see it, I promise.

Thank you very much. I appreciate it.
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All right. Ladies and gentlemen, if you will retire
to your jury room, I'll be back there in just a second.
I'm not going to hold you long, I promise you.

(WHEREUPON, the jury lefi the courtroom and excused
for the day at approximately 3:20 p.m.)

(WHEREUPON, Court was adjourned for the day.)

THURSDAY, JULY 10, 2014

Sentencing
THE COURT: All right. We'fe back on the record in

the case of State vs. Terry L. McCarrell.

Good morning, Mr. McCarrell, welcome back. The jury
trial was conducted in your absence this week, as I'm sure
you know. The jury returned a verdict for guilty on each
and every count that was presented by the State. I
entered a sentence at the time. However, I sealed it and
I didn't publish it because under the standard procedures
promulgated by the Court, the sentence is not read until
the Defendant shows back up in court. So I've already
rendered the sentence. I have no intention of changing
the sentencing that I have given before, but I will give
you the opportunity to address the Court if you would
like. Certainly, you're not compelled to and I'm not
excepting you to, but you may and I will afford you that
opportunity at this time if you would like to.

MR. MCCARRELL: Just things gone on that -- you know,
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it ain't what it seemed. I'm a gcod man. I've had little
stuff going on. It ain't really, you know what I'm
saying, I put my whole life against this right hnere. I
just want to say, you know, I ain't that kind of guy that
they portrayed me to be.

THE COURT: That may or may not be true,
Mr. McCarrell, and I don't take a position one way or the
other. I just wish you had decided to show up at your own
trial sco that you could have told the jury that. It may
have affected things.

The sentence of the Court, sir, is that in the case
of 2012~1662, for contributing to the delinguency of a
minor, the sentence of the Court is that you be committed
to the Department of Corrections for a period of three
years. On the grand larceny, indictment 2622, five years.
On the lewd act, indictment 968, 15 years in the
Department of Corrections. On the sexual criminal conduct
second degree with a minor, indictment 967, the sentence
of the Court is 20 years. All of those are concurrent.
You may have credit for any time that you have served on
these charges. Alsc, with respect to the criminal sexual
conduct with a minor, you are placed on the central
registry for sex offenders in the State of South Carolina
pursuant tc the statute. Good luck te you, sir.

MR. STALVEY: Thank you, Your Honor.
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M3. BENTLEY:

Thank you.
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CERTIFICATE OF REPORTER

STATE OF SQUTH CARCLINA )

COUNTY OF AIKEN )

I, PENNY M. JOHNSON, Official Court Reporter for the
Second Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate, and
complete Transcript of Record of the proceedings had and the
evidence introduced in the trial of the captioned case,
relative to appeal, in Court of General Sessions for
Greenville County, South Carolina, on the 7th, 8th and 10th
of July, 2014,

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

November 26, 2014

My Commission Expires: 06/16/2018
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FORM 5
STATE OF SOUTH CAROLINA )
)] IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )
< )
Terry Lemore McCarrell }
Full name and prison number (if any) of Applicant. ) 2016-CP-23- 0 / O g q
)
V. ) APPLICATION.FOR __
) 7 ror
State of South Carolina ) POST-CONVICTION RELIEE
IR
) ~ e
~N L
5.0 ia
INSTRUCTIONS - READ CAREFULLY 3 s =

In order for this application to receive consideration by the Court, it shall be in writ-iilg (iégi_biyf_:-_g_
handwritien or typewritten), signed by the applicant and verified (notarized), and it shall s§tJorth'{n™ =5
concise form the answers to each applicable question. If necessary, applicant may furnish his answer toh
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention McCormick Correctional Institute

2. Name and location of Court which imposed sentence 13" Judicial Circuit, Greenville
County. SC

3. Name(s) of co-defendant(s) (if any) N/A

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(@  Criminal Sexual Conduct with a Minor, 2™ Degree -2012GS2300967

(b)  Sex/Lewd Act. committing or attempting lewd act upon a child under the age of
16-2012GSS3000968

() Contributing to the Delinquency of a minor -2012GS2301662
d Grand Larceny, value more than $2.000 but less than $10,000- 2012GS8230622
Revised 3/2003
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5. The date upon which sentence was imposed and the terms of the sentence;

(3)  Sentence was imposed on 07/08/14 on all counts: CSC - 20 vears
(b)  Sex/Lewd act on a child- 15 vears

(c)  Contributing to the delinquency of a minor- 5 years
(d) _ Grand Larceny- 5 years

6. Check whether a finding of guilty was made:
(@)  after a plea of guilty to Grand Larceny
(b)  after a plea of not guilty to CSC, Lewd Act, Contributing to the Delinquency of a

Minor
(c) after a plea of nolo contendere N/A

7. Did you appeal from the judgment of conviction or the imposition of sentence?
No

8. If you answered “yes” to (7), list;
(@)  the name of each Court to which you appealed:
i,

ii.

iii.

(b)

i

-

he result in each such Court to which you appealed:

it.

iii.
()  the date of each such result:
i.

ii.

BB

jii.
(d)  if known, citations of any written opinion or orders entered pursuant to such
results:
i N/A
ii. N/A
iiil. N/A
9. If you answered “no” to (7), state your reasons for not so appealing;

(@  Attempted to, but Appellate Defender Susan Hackett filed and Anders brief and

Revised 3/2003
2



withdrew
by NA
(© NA

10.  State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

(@8  All of the charges were tried together, the trial should have been severed to
separate the Grand Larceny charges from the others. His attorey failed to sever the trial.

(b)  The victim of Grand Larceny. was shown a photographic line up, and his
identification was tainted by law enforcement's use of unneccessarily suggestive identification
procedure. Additionally. this line up was introduced at trial and was prejudical to the Defendant.

His attorney failed to prevent the admission of this evidence and testimony.
()  His attorney failed to object at various instances of prejudice to the Defendant at

trial,

11.  State concisely and in the same order the facts which support each of the grounds set out

in (10):

(a) Because the Defendant pled guilty to Grand Larceny, his guilt of that charge
spilled over into the jurys' perception and assessment of his innocence of the charges he did not
plead guilty to.

(b)  The line up included photographs that were clearly mugshots and the other mens'
appeareance in regard to skin tone, age, weight and hair style (including faciat hair), varied
widely. Therefore, the Grand Larceny victim and witness only had to choose from two
photographs to identify the Defendant, instead of six. The admission of this line up at trial was
also prejudicial to the Defendant because the mugshots of the Grand Larceny charge spilled over

into the the jury's perception and assessment of his innocence of the charges he did not please
guilty to.

(c) Evidence and testimony were introduced that were_unduly prejudicial to the
Defendant.

12.  Prior to this application have you filed with respect to this conviction:
(a) any petition in a State Court under South Carolina Law? N/A
{b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? N/A

Revised 3/2003
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13.

@

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? N/A

(d)  any other petitions, motions or applications in this or any other Court? N/A

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(8)  the specific nature thereof:

i.

it

iii.

iv,

(®)
.
if.

ii.

iv.

©
i.

ii.

iii.

iv.

(d)

ii.

iii.

iv.

©

ii.

ifi.

iv.

N/A

EEEE

the name and location of the Court in which each was filed:

EEEES

the

D..

isposition thereof:

EEEEE

:‘
'D..

ate of each such disposition:

FEEE

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

EEEE

Revised 3/2003
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14.  Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
N/A
15.  If you answered “yes” to (14) identify:
(@)  which grounds have been presented:
i.

ii.

i,
)

L

-

he proceedings in which each ground was raised:

ii.

iii.
16.  If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a NA
®) NA
(© NA

17.  Were you represented by an attorney at any time during the course of:

(@)  your arraignment and plea? Yes

(b)  your trial, if any? Yes

(c) your sentencing? Yes

(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence? N/A

(e) | preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? N/A
18.  If you answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

i. Alex Stalvey- Bannister, Wyatt & Stalvey, Atttorneys at Law, 401 Pettigru Street
Greenville, SC 29601

ii. N/A

Revised 3/2003
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@

iii. N/A

(b)  the proceedings at which each such attorney represented you:
i See section 17

ii, N/A

iii. N/A

19.  State clearly the relief you seek in filing this application:

New trial in which the Grand Larceny is severed from the other charges.

20,  Are you now under sentence from any other court that you have not challenged?

N/A

Revised 3/2003
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STATE OF SOUTH CAROLINA )
) VERIFICATION
County of Greenville )

I, Terry Lemore McCarrell, being duly sworn upon my oath, depose and say that I have
subscribed to the foregoing application; that I know the contents thereof; that it includes every
ground known to me for vacating, setting aside or correcting the conviction and sentence
attacked in this application; and that the matters and a]legations therein set forth are true.

am_

atton
SWORN to and subscribed before me this VL%
day of y 2 .
(LS.
Notary Public
My Commission Expires:

Revised 3/2003
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324TATE OF SOUTH CARO@A )
)

IN THE @URT OF COMMON PLEAS

COUNTY OF GREENVILLE |
ARRE -GLE}X 5F COURT
TERRY LEMORE McCARRELL,  FILED-CL E:‘i § 57 SOURL 1 CrION COVERSHEET
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THE STATE OF SOUTH CAROLINA ) 2016-CP-23- O/0FTF
Defendant(s) )

Submitted By: William G. Yarborough, INi SC Bar #: 10271

Address: 522 N. Church Street Telephone #:  864-331-1612

Greenville, SC 29601 Fax #: 864-370-0022
Other:
E-mail: wgyarborough@gmail.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and sexvice of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaiat.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete
[ JURY TRIAL demanded in complaint, [C] NON-JURY TRIAL demanded in complaint.
C] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules,
[T This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules,
X[J  This case is exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION {Check One Box Below)

Contracts Tarts « Professtonal Malpractice Toris — Personal Injury Real Property
[0 Consiuctions {100) [0  Dental Matpractice (200) O  Assault/Slander/Libel (300) O Claim & Delivery (400)
a Debt Collection {11¢) {0  Legal Malpractice (210) [J Conversion (310) O Condemnation (410)
O  Employment (120) [0 Medical Malpractice (220) [0  Motor Vehicle Accident (320) O Foreclosure (420)
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[0  Breachof Conwact (140)  20___-NI. - 0  Products Liability (340) £ Partition (440)
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[J Other (299) O  Wrongful Death (360) O Building Code Violation (460)
O  Other (399) [J Other (499)
Inmate Petitions Administrative Law/Rellel Judgments/Settlements Appeals
X  PCR{500) O ° Reinstate Drv. License (300) O Death Settlement (700) 0 Arbitration (900)
0 Mandamus (520) ] ludicial Review (810) 1 Foreign Judgment (710) O Magistrate-Civil (910)
O Habeas Corpus (530) O  Relief(820) [l Magistrate’s Judgment (720) O Magistrate-Criminal (920)
[0 Other(599) 1  Permanent Injunction (830) O Minor Settlement (730) O Municipal (930)
3  Forfeiwere-Petition (340) [0 Transcript Judgment (740) O Probate Court (940)
0  Forfeiture—Consent Order (850) [0  Lis Pendens (750) O scDOT(950)
O  Other(899) [3 ‘Transfer of Struciured [0 worker's Comp (960)
Settlement Payment Rights 1 Zoning Board (970)
Application (760} O Public Service Comm. (990)
Special/Complex /Other O Confession of Jadgment (770) 0O Employment Security Comm (991)
a0 Environmental (600) O Pharmacenticals (630) O Peition for Workers
O  Automobile Arb. (610) [ Unfair Trade Practices (540) Compensalion Settlement O Other{999)
Approval (780)
O Medical (620) O Out-of State Depositions (650) ] Otker (799)
O  Other (699) O  Moticn to Quash Subpoena in
an Out-of-County Action (660)
O  Sexval Predator (510)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
)
Terry Lemore McCarrell, #171323, ) 2016-CP-23-1089
)
Applicant, )
)
v. ) RETURN AND MOTION FOR A
) MORE DEFINITE STATEMENT'
State of South Carolina, )
)
Respondent. )
)

In response to the post-conviction relief application filed on ebruary 22, 2016, Respondent

would show this Court:
L

Applicant is incarcerated with the South Carolina Department of Corrections pursuant to the
Greenville County Clerk of Court’s orders of commitment. Applicant was indicted by the February
2013 term of the Greenville County Grand Jury for one (1) count of Criminal Sexual Conduct, First
Degree (2012-GS-23-00967) and one (1) count of a Lewd Act Upon a Child (2012-GS-23-00968).
Applicant was indicted by the June 2014 term of the Greenville County Grand Jury for one (1) count
of Contributing to the Delinquency of a Minor (2012-G8-23-01662) and one (1) count of Grand
Larceny (2012-GS-23-02622). Alex Stalvey, Esquire, represented him. On July 7, 8, and 10, 2014,
Applicant proceeded to a jury trial pursuant to which he was found guilty as indicted on all charges.
The Honorable Robin B. Stilwell sentenced Applicant to confinement for twenty (20) years for the

count of Criminal Sexual Conduct, First Degree, fifteen (15) years for the count of a Lewd Act Upon

! Applicant has retained William G. Yarborough, I11, Esquire, as PCR counsel.

C/A No. 2016-CP-23-1089: Page 1 of 6
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a Child, three (3) years for the count of Contributing to the Delinquency of a Minor, and five (5)

years for the count of Grand Larceny. The sentences are set to run concurrently.

A notice of appeal was filed on Applicant’s behalf and an appeal perfected pursuant to

Anders v California 378 U.S. 738, 87 S. Ct. 1396 (1967). The South Carolina Court of Appeals

dismissed Applicant’s appeal after review. State v. McCarrell, Op. No. 2016-UP-005 (filed on

January 13, 2016). Remittitur was issued on January 29, 2016.

IL.

In his application for post conviction relief the Applicant alleges that he is being held in

custody unlawfully for the following reasons:

1.

“All of the charges were tried together, the trial should have been severed to
separate the Grand Larceny charges from the others. His attorney failed to sever
the trial.” (sic)

a. “Because the Defendant pled guilty to Grand Larceny, his guilt of that
charge spilled over into the jury’s perception and assessment of his
innocence of the charges he did not plead guilty to.”

“The victim of Grand Larceny was shown a photographic line up, and his
identification was tainted by law enforcement’s use of unnecessarily suggestive
identification procedure. Additionally, this line up was introduced at trial and was
prejudicial to the Defendant. His attorney failed to prevent the admission of this
evidence and testimony.”

a. “The line up included photographs that were clearly mugshots and the
other mens’ appearance in regard to skin tone, age, weight and hair style
(including facial hair), varied widely. Therefore, the Grand Larceny victim
and witness only had to choose from two photographs to identify the
Defendant, instead of six. The admission of this line up at trial was also
prejudicial to the Defendant because the mugshots of the Grand Larceny
charge spilled over into the jury’s perception and assessment of his
innocence of the charges he did not please guilty to.”

“His attorney failed to object at various instances of prejudice to the Defendant at
trial.”

a. “Evidence and testimony were introduced that were unduly prejudicial to
the Defendant,”

C/A No. 2016-CP-23-1089: Page 2 of 6



Respondent denies Applicant is entitled to relief on any of these claims and demands strict
proof thereof. Applicant must specify any claims he intends to raise at the PCR trial. Any claims not
specifically laid out in this PCR application or in amendments will be opposed by the State at an

evidentiary hearing. 8.C. Code § 17-27-10 et seq; SCRCP 71.1. All claims should be made well in

advance of the PCR hearing. If Applicant has an attorney appointed, the attorney, and not the inmate,

is the only one authorized to file amendments. SCRCP Rule 11. Filings by inmates will not be
considered at the PCR hearing. For the purpose of this Return, Respondent incorporates the Clerk of
Court records, the South Carolina Department of Corrections’ records, the trial transcript, and
applicant’s appellate records. Respondent reserves the right to amend this Return upon receipt of any
relevant materials.

III.

Respondent construes Applicant’s allegations to be claims of ineffective assistance of
counsel. Respondent asserts that Applicant’s allegation of ineffective assistance of trial counsel is
without merit, and that Applicant’s attorney rendered effective assistance well within the standard of
reasonableness within professional norms for a criminal defense attorney.

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, applicant must prove that counsel’s performance was deficient. Under this prong, attorney
performance is measured by its reasonableness under professional norms. Cherry v. State, 300 8.C.
at 117, 386 S.E.2d at 625, (citing Strickland v. Washington). The proper measure of performance is
whether the attorney provided representation within the range of competence required in criminal
cases. The courts presume that counsel rendered adequate assistance and made all significant

decisions in the exercise of reasonable professional judgment. Strickland v. Washington. Applicant

C/A No. 2016-CP-23-1089: Page 3 of 6
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must overcome this presumption in order to receive relief. Cherry v. State, 300 8.C. 115,386 S.E.2d
624 (1989).

Second, counsel's deficient performance must have prejudiced Applicant such that there isa
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different. Id. A reasonable probability is a probability sufficient to undermine
confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). In
other words, where ineffective assistance of counsel is alleged as a ground for relief, the Petitioner
must prove that counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result. Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland v.
Washington test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that cannot be conclusively refuted by the record. Respondent requests an
evidentiary hearing to fully resolve this issue. Sharper v. State, 279 S.C. 264,305 8.E.2d 247 (1983).

IV.

Respondent also moves for a more definite statement with respect to Applicant’s third

allegation. Rule 12(e) provides

If a pleading to which a responsive pleading is permitted is so vague

or ambiguous that a party cannot reasonably be required to frame a

responsive pleading, he may move for a more definite statement

before interposing his responsive pleading. The motion shall point

out the defects complained of and the details desired.
Applicant’s allegation that counsel “failed to object at various instances” is too vague to put
Respondent on notice as to what Applicant is actually alleging. A PCR application must

“specifically set forth the grounds upon which the application is based, and clearly state the relief

desired.” S.C. Code § 17-27-50 (2016). Applicant has merely made a general claim of ineffective

C/A No. 2016-CP-23-1089: Page 4 of 6
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assistance, without reference to specific actions by counsel that constituted deficient performance.
Applicant has also failed to raise any specific prejudice suffered as a result. Respondent therefore
requests that either Applicant amend his application to bring it into compliance with the

requirements of section 17-27-50, or this allegation be stricken from his application.

[Signature follows]
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V.
Each and every allegation contairied within the application not hereinbefore either
expressly admitted, qualified or explained is hereby denied.
V1.
WHEREFORE, the Respondent requests an evidentiary hearing solely for the purpose of
determining whether the Applicani’s trial counsel was ineffective.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH .
Chief Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

PATRICK SCHMECKPEPER
Assistant Attorney General

By?(_é\/‘/(’\-——

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737

‘ﬁ:}-éag{{: o 2016
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STATE OF SOUTH CAROLINA
IN THE COURT GF COMMON PLEAS
COUNTY OF GREENVILLE

| 2016-CP-23-1089
TERRY LEMORE M¢CARRELL, 171323,

Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent.

. e N W e N N - P AL L N e N

1. Iam an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is a
proper circumstance of service by mail.

I have this day served a copy of the Return and Motion for a More Definite Statement in the
above-captioned matter on the following person by depositing same in the United States mail,
postage prepaid:

L

William G. Yarborough, I, Esquire
522 North Church Street
Greenville SC 29601

DATED this 16th day of August, 2016.

J‘(&i‘y AJC. Carey, Leg@ Assistant
For Respondent
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS

COUNTY OF GREENVILLE } 2016-CP-23-01089
) ' -
- ORIGINAL
) :
TERRY I.. MCCARRELIL )
APPLICANT)
vs, ) TRANSCRIPT OF RECORD

)
THE STATE OF SOUTH CAROLINA )
RESPONDENT)

February 23, 2017
Greenville, South Carolina

BEFORE:"

THE HONORAELE BROOKS P. GOLDSMITH, Judge.

APPEARANCES:

WILLIAM G. YARBOROUGH, IIXI, ESQ.
Attorney for the Applicant

JULIE COLEMAN, ESQ.
Attorney for the Respondent
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QOfficial Court Reporter
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THE COURT: Whenever y'all are rxeady, I'm ready.
MS. COLEMAN: May it please the Court. This is

Terry MgCarrxell vs. The State of South Carolina,

2016-CP-23-1088. The Applicant is currently
incaxcerated with the South Carolina Department of
Corrections pursuant to the Greenville County Clerk
or Court's Orders of Commitment. The Applicant was
indicted by the February 2013 term of the Greepwville
cOuntf Grand Jury for cri;;;al gexual conduct 'irst "
degree and lewd act upon a child. Applicant was
subsequently indicted by the Jume 2014 texm of the
Greenville County jury for contributing to the
delinguency of a minor and grand larceny. Alex
Stalvey, Esquire represented him.

On July 7th, 8th and 10th, 2014, Applicant
proceeded to a jury trial at which he was found
guilty as indicted on all charges. The Honorable
Robin B. Stilwell sentenced Applicant to confinement
for 20 years for CSC first, 15 years for lewd act
upon a child, three years for contributing to the
delinquency of a minor and five years for grand
larceny. The sentences were get to run concurrently.
A notice of appeal was filed on Applicant's behalf

and a Anders brief was filed. The South Carolina

Court of Appeals dismissed Applicant's appeal after
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review, The remitter was issued on January 9th,
201e.

Applicgnt filed a timely application for
Post-conviction Relief on February 22, 2016, alleging
ineffective assistance of counsel. The State filed
its return and motion for more definite statement on
Rugust 16th, 2016. And I don't believe that an
amendment was ever filed but we're going forwaxrd on
the original -~ or allegations in his application
today. 2and he is present today and represented by
Mx. Yarborough.

THE COURT: Mr. Yarborough.

MR. YARBOROUGH: Your Honor, if the Court
please, I think she's correctly outlined the issues
before the Court. I would start -- you ready to
proceed I can call Mr., Salvini [verbatim].

MR. STALVEY: Stalvey.

MR. YARBOROUGH: Stalvey. I was trying to
pronounce his last name. I would call Alex Stalvey.

THE COURT: All right.

THE CLERK: Mr. Stalvey.

MR, STALVEY: Yes, ma'am.

THE CLERK: Please place your left hand on the
Bible and raise your right hand.

ALEX STALVEY, after being duly sworn,
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ALEX STALVEY-DIRECT BY MR. YARBORQUGH

téstified as follows:
THE CLERK: Thank you. Please state your full
name for the record.
THE WITNESS: Alexander Rollinson Stalvey.
THE CLERK: Thank you, you may be ceated.

DIRECT EXAMINATION

BY MR. YARBOROUGH:

Alex, state your name for the record.
Alexander Rollinson Stalvey.

You practice law in Greenville?

A eI B o)

Yes, sir.

Q And did you at some point become the
representative of Mr. McCarrell, Texry McCarrell?

.9 Yes, sir.

Q Do you remember how that happened or how that --
how you became his attorney?

A Yes, I was -- at the time I was practicing -- I
was in private practice and I was also on a part-time
public defender contract with the Greemville County Public
Defender's Office. As part of that contract I was
appointed several cases, one of which was Mr. McCarrell's.

Q Okay. And can you recall having met -- what day -
you first were appointed or when you met Mr. McCarrell?

A I can't remember specific daEes. 1 remember

meeting with Mr. McCarrell at least once before our trial.
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

And discusging the offer that The State had made.
My, MeCarrell, I remember him telling me that he didn't do

what they were accusing him of doing. And that he wanted

a trial on the charges. 8So, after that meeting the next

time we saw each other was for the trial.

Q Okay,

A When that started. ,

Q Okay. If this helps your recollection, do you
recall that's when you were appointed sometime around
June 28th or that's when ydu would have come to see him at
the jail?

A Yes, sir. ‘

Q Okay. And that's like nine days, ten days
before the case actually went to trial, if I'm corxect?

A I can't remember if it was that short of a time.
I mean, I feel like I had the case for longer than that.
Because I did have some significant discussions with the
prosecutor, Lisa Bentley, in the case as far as trying to
negotlate something.

0 Right. Well, if the trial was held June 7th and

‘sth and 9th -- oxr July 7th, 8th and 9th; coxrxect?

A Correct.
Q Okay. And do you have any recollection of
meeting with Mr. McCarrell on the 28th of Jume? Do you

know if he came toc your office?

o
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

¥\ I remember our last meeting would have been
about that time. Would have been about a week before the
trial. .

Q Right.

A And I do remember him coming to the Public
Defender's Office and us meeting in the conference room
there,

Q Are you familiar that prior to that, Brian
Johnson, a lawyer in Greenville, was repregsenting
Mr, McCarrell?

A I remember another lawyer was representing him
that was on the public defender contract. And if you say

it was Brian Johnson then I have no doubt that it was.

Q Okay.
A I just can't remember.
Q Do you have any recollection of meeting with

Mr. Johnson or talking with Mr. Johnson?

a No, sir.

Q Okay. And so, basically, you're given a pretty
significant case sometime in June that's going to trial
sometime in July? I mean, that's the nature of being a
public defender?

A Yes, sir,

Q And did you have much of a relationship with

Mr, McCarrell at that point?
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

1 No, sir.

Q Ckay. bid you feel a need to ask for a
continuance?

A Mr. Yarborough, if I didn't ask for it, then I
didn’'t feel a need to.

Q Okay. Yeah.

A I can't remember if I did or mnot to be totally
honest with you, But if I did not ask for a continunance,
then I didn't think I needed one.

Q All right. Well, there was -~ there was a girl
that was -~ the alleged victim, do you recall her?

a I do recall her.

Q Okay. And are you familiar that she had a
pretty significant juvenile history?

A - Yes, sir,

Q All right. Were you able to get that
information?

A I may have, I can't remember if I had that
information. I know that I probably wouldn't have been
able to get into that during the trial., But I do remesuber
her having a juvenile record. I do remember her -- one of
the main issues in the trial is she was accuéed of
stealing some jewelry from the nextdoor neighbor. So, I
remember knowing that .that wasn't her first time

potentially committing a crime, was stealing the jewelry.

o
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ALEX STALVEY-DIRECT BY MR. YARBORQUGH

I know she had done some stuff in the past.

Q Okay. And I think that's what I was trylng to
get to is that not only is there a case going on where
there's a lewd act charge and a CSC second with.a minor,
but there's aiso this grand 1arceﬁy case going on at the
game time?

A Yes, sir.

0 Okay. And did you ~-- did you move to gever that
grand larceny case?

A No, sir,

Q Okay. Why? Why dién't you move to sever?

A Well, wy thinking was with the grand larceny,
with that gtill being in the case, and the victim being
involved in the grand larceny, it really -- I mean, that
was part.of my defense was that the only reason that the
victim wade up these allegations was to try to save
herself or give herself some excuse to get out of the
grand larceny charge. 7You know, she was -- her whole
story, if I remember correctly was, that she was with
Mr. MeCarrell, Mr., McCarrell influenced her in some way to
steal these items from the neighbor. énd that's why she
stole the items.

When they caught her, you know, they
bagically caught her red handed. And that's when the

whole relationship with Mx. McCarrell came out. So, T
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ATEX STALVEY-DIRECT BY MR. YARBOROUGH

basically figured, you know, the grand larceny was her way
of -- she was charged with grand larceny and in order to
get out of it, she had to accuse Mr. McCarrell of these
acts. 8o, ghe loocked like the victim. It was not
actually the Defendant in a grand larceny case.

Q Right. But I mean, didn't that, at trial,
didn't that tend to tie Mr. McCarrell to something that he
said he wasn't involved in?

A It did. But I thought that was -~ that was less
significant than what he was accused of, which was a lewd
act.

Q Right. But they would have clearly been
severable?

A Sure. Absolutely.

Q All right. 2And did you discuss with
Mr. McCarrell that he had an opportunity to have that case
severed?

A I can't remember discussing that with him.

Q Okay. Now, were you able to talk to
Mr. McCarrell's mother, who is seated in the courtxroom?

A Ican't remember speaking with her,

Q Okay. How about a Ms..Pollard, the woman that

owned the phone, do you remember the phone being involved

in this case? ;’<:j —"

A I do remember a phone being involved in the case

5He-
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

but I don't remembexr being able to speak to whoever had
the phone.

Q Right. Did Mr., McCarrell tell you that it
wasn't his phone?

A I can't remember what he told me about the
phone. The phone, if I'm remembering right, I thought the
phone belonged to the victim. 8She was saying there was
some text messages between she and Mr. McCaxrell, I can't
remember 1f they actually found anything on a phone
belonging to Mr. McCarrell oxr not but. So, I -- I don't
know if that answers your gquestion but.

0 Okay. Did you feel like you had enough time to
prepare for this case to being -- having it -- being
appointed and then going in about a nine or ten day pericd
or a couple week period?

A I felt like I was well prepared. I did not feel
like I needed more time to do anything. I wmean, the
decision not to sever the cases was certainly a decision
that I made. And I didn't -- and I'll tell you right now,
even if I would have talked to Mr, McCarrell, he would
have said, No, I want you to sever them, I probably still
would have gone forward with not severing them. Because
that would have been a trial strategy that was my decision
and not his.

Q Right.

5%
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

A And if that was a mistake, then that would have
been my mistake alone.

Q Okay. I mean, we all -- I'm not trying to
criticize you, we all make declgions. I'm Jjust -- my --
do you have any recollection how many times you had a
chance to talk to Mr. McCarrell?

A I know we talked that one time before trial.
and I feel like we talked maybe two times priox to that.
For some reason, and I can't, it's been & long time, but I
feel like Mr. McCarrell was in jail for our previous two
discussionsg. And then he got released. I think he made
bond prior to trial. And that's when I met with him over
at the Public Defender's Office.

Q Okay. But when he was in jail, wasn't
Mr. Johnson, Brian Johmson, representing him?

A At some point, yes, sir.

Q Okay.

Just a second, Your Honor.

And so, you don't recall about the
severance? That that was a -- what about -- there was a
photo lineup that was done during the trxial, did you move
to suppress the admission of the photo lineup?

a Yes, sir.

Q Okay. What -- can you tell us about that?

A I'd have to review the transcript to tell you
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

exactly what my argument was on that. But I mean, T
vaguely remember challenging it. Based on, you know, I
guess, standard challenges to a photo lineup. That, you
know, the other photos in the lineup were not -- that

Mr. McCarxell's photo was more distinguishable than the
other photos that were included in the lineup. I remember
something -about -- there was something about the facial
hair.

Q Right.

A In the photo lineup that that made Mr. McCarrell
stand out more than the other people that were in there, I
do remember that.

Q Sure. Did argue that or do you recall?

a I thought I did.

Q Yeah. Okay. But the record would speszk for

A Yes, gir.

Q Did -- did you feel like -- I mean, what
happened where Mr., McCarrell wasn't there? I guess, do
vou recall that?

A I definitely recall that.

Q Yeah. 8o, did you ask Judge Stilwell at that
point to grant a continuance and not try him in his

absence?

A I don't remember if T asked for a continuance.
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

I mean, I remember -- I was meeting with Mr. McCarrell in
one of the conference roome behind the courtroom. And the
was -- the jury panel was walking down the hall. And the
jury panel walked through the doors and were seated. And
we were getting ready to pick.éhe jury. So, I walked
through the door into the courtroom and I expected

My. McCarrell to be walking right behind me and that
didn't happen. Then I went back to look for Mr. McoCarrell
and he was gone. So, again, I.can't remember if I asked '
for a confinuance or mot, the record would speak for
iteelf.

Q Right.

A But, obviously, it was not. If I did, it was
not granted and we went forward.

Q Did Mr. MeCarrell tell you at that point that he
just didn‘t -- he didn't know -- he didn't know you well
enough or didn't feel like you knew enough about the case
to try it?

A No, he didn't tell me that.

0 Did his mother tell you that?

A T don't remewber her saying that. I don't
remember there being any reason given to me why
Mr. McCarrell left.

Q Okay. Do you remember how Mr. Johnson got out

of the case? Or I guess I'm.
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ALEX STALVEY~-DIRECT BY MR. YARBOROUGH

A I don't recall. I mean, I don't want to assume
but I will. Usually down in the Public Defenderis Office
on these part-time contracts, if one lawyer leaves, which
Mr. Johnson may have done at that time, then all that
lawyer's cages are transferred to other lawyers in the
office. So, I never talked to Brian Jchnson about
Mr. McCarrell's case. It probably just got reassigned to
me,

0 Right.

A And I got the fila.

Q Well, if -- couldn't that have been a place to
start to kind of get, since you were rumning out of time
getting reédy for trial, wouldn't that have been a place
the start to talk to Mr. Joﬁnson about what his trial
strategies were and any evidence that might be available
or?

A Mr. Yarborough, I felt like I had a good enough
trial strategy, I didn't need to ask anybody else.

Q Well, what was that trial strategy, do you
remember?

A ‘ Well, I mean, the not severing the cases would
have been one, !

Q Right.

A But -- and I can't remember exactly what it was.

Challenging the credibility of the viectim certainly was

93%
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

one.

Q Sure.

A I mean, I think she had lied about.the stolen
jewelry iteme. 2nd she had a reason teo try to throw
Mr. McCarrell under the bus, for lack of a better term.
So,‘she had s motive to lie. She had lied in the past. I
think I had got some of that out on cross-examination, I
didn't ask her about the juvenile reco?d but I did ask her
about some prior credibility issues. So, I had enough, I
thought, that would establish reasonable doubt with a
couple of the juroxs. Based on the victim's prior
credibility. issues. And based on the fact that the victim

had a motive to lie and to implicate Mr. McCarrell in this

case.

Q 'Okay. Do you recall what that motive to lie
was?

A Well, that she, you know, she got caught
stealing this jewelry from the neighbor.

Q Right.

A And she was with Mr. MeCarrell, =¢ she says, &bu
know, he made me do it. Which was completely untrue. She
did it, you know, she did it undex ﬁer own freewill, I
remember that clearly. You know, it was just a young
teenager that knew exactly what she was doing, got caught

and was blaming it on somebody else to get out of trouble.
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

which she had done her entire life.

Q I guess that's where my question becomes is, I
mean, hindsight is 20/20, but do vou think now that a
severance motion maybe would have helped?

A Maybe thexe could have been a way, now that I
think back about it and I thought about it, there could
have been a way to raise all those issues even if the
grand larceny had been severed, maybe. But if there was
any ~- if there was any mistake that I made in the case,
that could have been it, trying to figure out a way to
raise all those issue without -- with the case being
gevered, with the grand larceny Eeing severed, so.

Q Now, and that brings up -- there were a couple
of -- there were photo lineups that were done that we
talked about before with the grand larceny. Do you recali
those photo lineups during the trial? Would they speak
for themselves?

A They would speak for themselves.

Q' Okay. And did -- youxr recollection, did you
challenge the different appearance from the different
people placed in the lineup? There were six people put in
the lineup originally and they all, except for
Mr. McCarrell, were darker skin and he's lighter skin; do

you recall that?

A Mr. Yarborough, I can't recall that. If I

237
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH

raised it as an issue in challenging the photo lineup,

again, the record would have to reflect that. But I can't

recall exactly that being an issue. I mean, that would be

certainly an issue that I would have raised if you had
five individuals of darker cowmplexion than the Defendant.

Q Right. And that photo liﬁeup was done during
the -- looking into the criminal sexual conduct case,
right?

A Right.

Q Okay. Then there was another lineup that was
done that had to do with the grand larceny ox was it just
two mug shots that were shown? Do you recall that?

a I can't recall if -- I think -- I think because
he wasn't there, they had a mug shot of him that the
victim identified, maybe.

Q Okay.

A As being the person who did it.

Q And =so, that's what I'm saying, did that kind of
spillover into there were two things going on at the same
time. There:was this gfand larceny and this CSC with a
minor and they're both kind of snowballing at the
Defendant. 2nd if the cases would héve been severed,
would you agree that that might not have happened?

A I would agree with that.

o} Okay. And that was a trial strategy you

540
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ALEX STALVEY-DIRECT BY MR. YARBOROUGH -

deplored?

A Yes, sir.

Q Okay. Do you recall, was there an appeal done
in this case, do you know? Is it your practice to file
appeals back then in the or? |

A I may have filed a Notice of Appeal but I can't
remember 1f I did in this case.

Q Okay. What was the common practice in the
Public Defender's Office?

A The common practice ié always to file a Notice
of Appeal, then the Office of Appellate Defense takes the
case over,

Q  Okay. And then they take it. And you have no
recollection of meeting with Mr. McCarrell -- said you
think you might have met with him at the jail?

A Prior to the trial, yes, sir.

Q Okay. Do you know how he ended up getting out?
I mean, if you met with him at the jail?

A He would have had to have made bond.

Q Okay. But I'm just -- between the time you were
appointed on the 28th and then the trial began on the 5th
of July 5th, I think that's right, 5th, 6th and 5th of
July. Let me double check those dates. Do you recall how
that would have happened?

-\ No, sir. But I feel like I was appointed a
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ALEX STALVEY-CROSS BY MS. COLEMAN

little bit sooner than that. But I.

Q Okay. 2And you don't -- you don't recall asking
for a continuance after ﬁr. MoCarrell wasn't there?

A I don't, neo, eir.

Q Okay.

I don't think I have any Ffurther questions
at this time, Your Eonor. I may ask to be able to recall
him later.

THE COURT: Certainly.
Cross-examination.
MS. COLEMAN: Thank you, Your Honor.

CROSS -EXBMINATION

BY MS. COLEMAN:

0] QOOd morning, Mr. Stalvey.

A Good morning.

Q Can you just tell wus, and you probably have a
little bit, but will you please tell us the fasts of this
cage ag The State presented them?

A Yeah, I'll try to. If I'm remembering
correctly, they came out originally to investigate é
larceny involving the victim. They went over and met with
the victim. And for some reason looked at the victim's
phone. I think that had something to do with the victim
being a sugpect in stealing some jewelry or a watch or

gomething like that from a neighbor. Then they looked on
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her phone and they found some text messages between she
and another individual who she said was Terry McCarrell.
And they were messages that would indicate a relationship
betwesn the two.

Sc, at that point they asked hexr some more
questions about that, that led them to their investigation
into Mr. McCarrell for the lewd act or the CSC. Which the
victim told them about. Told the investigators about.

And that's how the case came about.

Q Okay. Thank you. So, the Applicant was tried
in his absence, correct?

A Yes.

Q Okay. Did you file any Rule 5 or Brady motions?

A I did.

o] Did you review the discovery material with the
Applicant?

A I did.

Q Yes. Did you discuss the elements of the

charges and what The State was required to prove with the

Applicant?

A Yes, ma'am,

Q Did you discuss the Applicant's versions of the
facts?

A Yes, ma'am,

Q What were those?

29
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A That he didn't do what the victim said he did.
That he bad never touched her inappropriately or had auny
kind of sexual relationship with her.

Q Okay. Did he tell you that he was involved at
all in the grand larceny?

A I believe he denied-being involved in that too.

0 Would you briefly describe The State's evidence
against the Applicant. ’

:\ It was pretty much just the testimony-of the
victim. And I éan‘t remenber. There wag, obviously,
there was a photo lineup involved that may have peen one
of the neighbors who described him, Mr. McCarrell, being
with the victim over at the house that day. 8o, I think
there was some testimony Erom other witnesses who had seen
Mr. McCarrell with the vietim. And I think if I remember
correctly Mr. McCarrell made have had a relationship or
been friends with the wvictim's mothe;. So, there was --
there would have been some testimony or evidence that
established there was some connection between
Mr. McCarrell and the victim, But the only evidence that
there was any kind of inappropriate relationship or
contact between Mr. McCarrell and the victim would have
been based on the victim's testimony and that's it.

0 Okay. And the victim of criminal sexual

conduct, she was 13 years old at the time of this crime;
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ALEX STALVEY-CROSS BY MS. COLEMAN

is that xight?

A I can't remembexr. She was a minor.

Q Okay.

A I can't remember how old she was.

Q Okay. Do you remewber much else about her
background?

A I do remember she had a troubled background. I
do remember that she -- when she was being investigated
for a grand larceny, that it was not the first time that
she had been in trouble or a suspect in a criminal
investigation. She had a txroubled past. And I believe
she had liéd to attthorities prior to this time, so.

Q. And she had a daughter at the age éf 12; is that
right?

A She may have, I can't remember.

Q And all of this was brought out at trial by the
victim herself, wasn't it? -

A It could have.

Q And if you want to see the transcript I'm happy
to refresh your recollection at any point just stop me if
you'd like to see it.

A Yes, ma’'am.

Q But would you agree with me if I said that in
the tramscript the victim took the stand and testified

about her troubled past and all of the crimes that she had
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been convicted of previously?

A Sure,

Q Okéy. Do you recall how old the Applicant was
at the time of the alleged crime?

A I don't, no, ma'am.

Q@  Would you agree if I said that the transcript
reflected that he was 48 years 0ld?

A Sure.

0 And the victim testified abéut her friendship or
whatever kind of relationship that she had with this 48
year old wman, correct?

A Yes, ma'am.

Q ‘Okay. Now, as far as the grand larceny goes,
the victim of the larceny, she accused Mr. McCarrell of
stealing hexr wedding‘rings; is that correct?

A Correct. |

Q And so, the victim -- or actually, I guess, the
victim'e husband, who was present at the house when it
happened, he identified Mr. McCarrell from the photo
lineup?

A Correct.

Q Okay. And do &ou recall how long he said he had
gotten to know Mr. McCarrell before or while this incident
wag happening?

F:\ I don't.

Al
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Q Ckay. Would you agree with me that if I said
that the transcript reflects that he had invited them into
his home for somewhere from 30 minutes to an hour and he
had spoken to him and met him and knew his name?

A That 1s correct.

Q Okay. 2And he identified him to the police
immediately after the event happened; 1s that correct?

A Yes, ma'am.

Q 2nd then he later, a couple of weeks laéer, came
in and picked him from the photo lineup?

A Yes, ma'am. >

Q Okay. The victim also identified the Applicant,
didn't she?

A She did.

Q Okay. And she identified him by name and --
well she identified him by his name? '

A That's correct.

Q Okay. And she claimed to have spent quiet a bit
of time with Mf. McCarrell, correct?

a Correct,

Q Ok;y. And was there a Nell vs. Biggers hearing

before the trial?
A I can't remember.
Q Okay.

A I'm not good with -- I should know what a Neil

397
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v8. Biggers is, what that's supposed to challenge. But
I've never been good about remembering those types of
things.

0 Well, that's fine. Would you agree with me if
the record stated that there was a hearing over the photo
lineup where you disputed that? .

A If a Neil va. Biggers is challenging a photo

lineup up then that's what I did, yes, ma'am.

Q Okay. Thank you.- And the Judge denied your
motion to-suppreses this photo lineup?

A Yes, ma‘am.

Q Ckay. In your opinion, if there had been
another photo lineup with different photographs of other
suspects, do you believe that the victims in this case
still would have been able to identify Mr. McCarrell?

A Definitely. T mean, the victims would have
definitely been able to identify him because they knew him
from, I mean, from being around, so.

Q So, do you believe that this photo lineup
changed the outcome ¢f the case?

A Na.

Q Okay.

A I mean, I don't think identifying the Applicant
was an issue in the case. I think it was more of a

credibility issue as far as what the victim was saying. I
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mean, I still don't know if the victim was telling the
truth when she testified.

Q Okay .

A Cbviocusly, the jury thought that she was.

Q Okay. The miﬂor victim pled guilty to grand
larceny; is that correct?

A I don't have any idea, I can't.

Q Okay. What kind of investigation did you do for
the Applicant?

A Well, I spoke with him. As far as -- I never
went out to the scene. I don't know if that would have
done much good. I do remember pulling her juvenile
records or maybe her DSS records. So, I locked into some
of that. As far as trying to figure out some previous
times that she had lied. 8o, I loocked into some of the
victim's history in Pamily Court.

Q Did the Applicant give you any potential
witnesses to investigate?

A No, ma'am.

Q Okay. One of the stolen rings was turned into
law enforcement after the Applicant was arrested, do you
reczll who turned the ring over?

A I can't remembexr.

Q Okay. Would you agree with me if the tramscript

states that it was Ms, Pollard, I believe, who wae the

209
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daughter of the Applicant?
- A That's right, yes.

Q Okay.

A I do agree with that.

Q Okay. Do you recall how it got into her
possesgion?

A I do. It was -- the victim gave.Ms. Pollard the
ring and Ms. Pollard called the people and said -- or
called the owner of the ring and basically said, I've got

this ring for you. The actual victim of the CSC did not

want to hand over the ring. They wanted a intermediary to

do that. I remember that part of it. Which, I mean, kind
of goes to show you that the victim was at least smart
enough or intelligent enough to try fo create.a buffer
between her and the larceny of the ring.

Q Okay. 2nd all of that was discussed at.trial,

right?
A Yes, ma'am.
Q Okay.

MS. COLEMAN: Beg the Court's indulgence one
moment, please.
THE COURT: C(Certainly.
BY MS. COLEMAN:
Q I might have already asked you this but the

victim's juvenile record was all discussed at the trial,

HO!
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ALEX STALVEY-REDIRECT BY MR. YARBOROUGH

correct?

A Well, I doubt that I would have been able to --
well the record will show, I can't remember. I'm sure
they cbjected to me actually asking the juvenile about hexr
record, specifically. I probably asked some credibility
questions as far as the background of her juvenile record
but I don't --

Q But she -- sorry, go ahead.

A Well, I mean, I just -- well you've read the
transcript more recently than I have, s0.

Q Okay. She testified about her own personal

bhackground.
A Okay.
Q And last question, she -- the victim admitted on

the stand that she lied abhout being pregnant to avoid the
blame for these rings, correct?
A Correct.
Q Okay, thank you.
No further guestions.
THE COURT: Redirect?
MR. YARBOROUGH: Yes, sir, Your Honor.

REDIRECT EXAMINATION

BY MR. YARBOROUGH:

Q Talking about the Jackson Biggers hearing.

THE COURT: Neal Biggers.
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MR. YARBOROUGH: May I approach?
THE COURT: Certainly.
BY MR. YARBOROUGH:
o) Okay. Does that refresh your -- you recognize
that?
2 Yes, s=ir.
Q Do you know what that is?
2 This would be a photo lineup that was introduced
at the Erial.
Q Okay. Was that part of the, what you're talking
about, the Biggers hearing?
.\ Yesg, sir.
Q Okay. Does that failrly and accurately represent
the photo lineup that was presented at trial?
a Yes, sir,
Q Ckay.
Your Honor, I move this into evidence as
Defendants -- I'm not defense I'm --
THE COURT: You're the Applicant.
MR. YARBCROUGH: The Applicant -- Applicant's
Exhibit No. 1.
THE COURT: Without objection?
MS. COLEMAN: Without objection, Your Hoﬁbr.

MR. YARBOROUGH: Thank you.
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(WHEREUPON, Applicant's Exhibit No. 1 'was marked
for identification and received into evidence.)
BY MR. YARBOROUGH:
0 I show you Applicant's Exhibit 1.
by Yes, sir.
Q Dig you feel like that falrly -- was a fair
photo lineup?
No, sir.

Ckay. 2And do you recall the hearing on that?

¥ O W

Vaguely.

Q Okay. I mean, I guess my question is did you
object to the -- to the people locking so much like -- or
Mr. McCarrell looking so different than everybody else in
thexre?

A I can't remember if I 4did or not. I mean, I'd
have to look at the transcript: If I did. I mean, if I
didn't, I should have.

Q Okay. But it would -- that's it. That's what
you recall?

A Right, yes, =irx.

Q And if you -- if you review it, now that you'wve
reviewed it, does it ~- does it appear to be a fair photo
lineup? In your opinion?

A I would say no. It appears that one of or two

of the individuals are darker complexion than
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Mr. McCarrell. It appears Mr. McCarrell has a mustache.
while four out of the six individuals have goatees. Those
would be the two thinés that stand out to me right now.

Q Do you know if you had an opportunity to review
that with Mr. McCarrell before trial?

A Whgn we met we would have reviewed it. T mean,
that would have been something that we would have gone
over.

Q Okay. But do you have any independent
recollection of meeting with him?

A I definitely met with him. I can't specifically
remember viewing this.

Q Do you recall, and I think she asked vou about
the cell phones, do you recall getting the cell phone
records as far as the discovery when she asked you‘about
the Rule sldiscovery; do you - recall getting the cell phone
records?

A No, I don't recall getting the cell phone
records.

Q Okay. Do youlrecall the cell phone records
being admitted into evidence during the trial?

I can't recall if they were or not.
Okay. If I show you these, would that help?

Yes, sir.

Lol o B

Your recollection?
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A Yes, sir.

Q Okay. And that is -- what is that that you're
looking at?

A It's a consent to search computers, slash gell
phone devices that is igsved by the Greenville County
Sherifi's Office. And it appears that the consent has
been signed by Brooklyn Pollard, who was the victim in the
case. Which would have given her -- given law enforcement
permigsion to search her cell phone. It appears it was a
T-Mobile Samsung Galaxy cell phone, has the model number
here,

Q Okay. aAnd --

Without objection? Can I move those in?
THE COURT: Without cbjection?
MS. COLEMAN: Without objection.
MR. YARBORQUGH: I'll have that marked as

Bpplicant's Bxhiblt 2. And I will be guiet.

(WHEREUPON, Applicant's Exhibit No. 2 was marked
for identification and received into evidence.)
MR. YARBOROUGH: Your Honor, for the record, I'm
marking Applicant's Exhibit 2, which is the consent
to search and the records themselves.
THE COURT: Okay.
BY MR, YARBOROUGH:

Q Let met hand you back Applicant's Exhibit 2. Do

HoS
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you recall having those prior to trial{

A Mr., Yarborough, I do -- I do have some
recollection of having these prior to trial. If they were
in the discovery then I certainly had them.

QR Well, I guess my gquestion is, not only was it
not in the discovery but was it also admitted into
evidence as far as the Rule 5 discovery? Well, first it
was given to you in Rule 5 discovery, which she asked you
about, then I'm asking you to look at the front of it, was
it also admitted into evidence?

A Yes, sir.

Q Okay. It was admitted into evidence during the

A Yes, sir.

" Q And was it referred to at length during the
trial of the case?

A Yea, sir.

Q Okay. And it was -- it was -- between the ring
getting tide in with the -- into the case, bringing the -~
connecting the Applicant to the alleged victim, but those
phone recoxrds also tide him to hex, is that?

A Yes, sir.

Q Allegedly. Now, did you have a chance to talk
to the Applicant about those phone records?

A I can't remember if I talked to him about the

L
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phone records or not.

Q Okay. 2and I guess my -- my next question is,
are you aware that someone else used that -- was using
that phone throughout this -- prior to the Applicant being
arrested? '

A No, I was not aware that someone else was using
that phone.

Q Okay. Do you recall the Applicant or his mother
telling you that?

A I can't recall that now that I'm trying to --

Q I know it was a long time ago.

A It was a long time age. And I'm looking through
these and I am starting to remember.‘ Maybe they did tell
me that somebody else had access to this phone., Because
a8 I'm going through them, I'm starting to remember them
possibly telling me. But I can't remember if he -- if he
says that that's what he told me, then I have no reason to
doubt that he's telling the truth. And I'm referring to
the Applicant.

Q And itts safe to say that Mr. Johnson would have
had those records with him for 18, 19 months prior to this
trial, right?

a Yes, sir.

Q Okay. And the bulk of the original work, with

the Rule 5 discovery, would have been done between
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Mr. Johnson and Mr. McCarrell?

A Yes, sir.

Q Okay. 2and if one of the -- the text messages
were admitted at different times during the trial,
correct?

A Yeg, sir,

Q Okay. And one of those text messages tide
Mr, MeCarrell to the alleged victim; is that right?

A Yes, sir,

Q Ckay. And did you know that at the éime of that
text message, Mr. McCarrell was actually ~-- had been in
jail for the rings?

A I didn't know that.

Q You did or did not?

A I did not.

Q Okay. And that would have -- 1f that was the
case, that would have effected whether or not you would
have objected to the -- to the text messages coming in or
not, right?

a It could have. 2and I'll tell you that because
it was mo long ago, if I raised it in my
cross-examination, which the transcript would reflect,
thén I did know about it and it is an issue. If I didn't

raise it, then I -- it was -- was not -- I was not aware

o}

of it.
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Q Sure. Well, it would have been hard with --
to -- with everything rushing towards trial, it would have
been hard to have been aware of everything; is that fair?

A Sure.

Q Okay . And at some juncture your hands were
somewhat tide in this case because of the case getting
dropped in your lap from Mr. Johnmson who left and you
picking it up and it's on the trial docket against
Ms. Bentley. And Ms. Bentley is notorious for not
congenting to the cases off the trial docket, would you
think that's fair?

F:\ I definitely think that's -- I mean, that's the
policy of the Soclicitor's Office, so.

Q Well--

A Nothing particularly to Ms. Bentley.

Q Nothing particular to her but just in genexal-~

A Once it's on the trxrial docket their police is
not to negotiate any further and that i1t's usually a plea
straight up.

Q Or agree to a continuance, right?

A Oh, absolutely correct,

Q Right. 2nd so, you were kind of -- you were
boot strapped by that policy and by the fact that
Mr. Jolnson left and vou got this file to -- you had to

give it the 100 percent public defender good try?
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A That is correct.

Q And that's what you did, you triéd to do your
best at that point?

A Yes, sir.

Q  Okay. Now, at that point also, the grand
larceny and the CSC, they're all on the trial docket.
It's not just one case. They're all called for trial at
the same time?

a Correct.

Q Okay. And as you sald it was -- it was hard to
go through all those records to try to piece out where
Mr., McCarrell was or where he wasn't at that time?

A Well, T can't remember that being a difficulty.
If Mr. McCarrell feels like we didn't spend enough time |
going through these cell phone records, then.I -- I can't
remember. 8o, I think that would be something that
Mx. MeCarrell, if that's his opinion, then he certainly
would have to provide that opinion. I just can't -~ I
can't testify to that. Because I really have no
recollection of that being an issue.

Q A1l right. »And referring back to Applicant's
Exhibit 1, let's see, which one is Mr., McCarrell?

A Number five.

Q Number five. Aﬁd now that you lock at 1t, he

looks -- he looks somewhat different than the rest of
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them?

A Yes, six.

Q Okay. 2And did that surprise you at trial when
they -- or had you seen it? Had you seen the photo lineup
at that point?

A I would have had ~-- again, it was a long time
ago --

Q Sure.

A ~- but I would have had to, if they were going
to introduce this at trial, I would have had to have seen
it before it was actually introduced at trial. BAnd I
was -- I mean, I had maybe tried two or three cases as a
defense attorney at this point, but T'd at least had
enough experience to know to object to something like
that, a photo lineup, being introduced at trial without it
being provided to my prior to trial by the solicitor's
office. 8o, the tramscript, if I would have objected to
it -~ or if I would have been provided it for the first
time at trial, I would have objected to it. I feel very
confident in that.

Q Okay. You don't have any recollection if that
photo lineup was used to figure out the grand larceny or
if it was for the CSC?

A I can't remewber, Mz, Yarborough, I'm sorry.

Q And the -- I den't want to move this in but do
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you recognize this picture?

A 1 do.

Q 2and that's a picture of the ring?

A One of the rings that was recovered, ves, sir.

Q Okay. BAnd there was one of the rings. How
many -- how many rings were there?

A There were two.

Q There were two?

A I believe:

Q and one of them was recovered -- one of them
Mr. McCarrell helped them get back?

A Correct,

Q 2nd then the other cone was -- they never found?

y:Y Right. I think that got flushed down the
toilet.

Q By the girl?

A By the victim.

Q By the girl?

A Yes, sir.

Q Okay. And, I guess, with that -- again, with
that -- the ring getting flushed down the toilet, wouldn't
that have been helpful to have severed that case?

A in hindsight maybe. I don't -- I mean, if we
could have severed it and still -- again, back to what I

testified to before, if we could have severed it and kept
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the jury from hearing that my client was -~ the Applicant
was charged or a suspect in a grand larceny case, then
that would have been a better way to go. As far ag trial
strategy.
Q Right. Thank you.
I don't have any further questions.
THE COURT: Recross?
MS. COLEMAN: Just briefly, Your Honor.

RECROSS-EXAMINATION

BY ME. COLEMAN:

Q Mr. Stalvey, you testified a moment ago that
regarding the photo lineup, just looking at it, you
believe that some of the -- two of the individuals have a
darker complexion than the Applicant; is that correct?

A Yes, ma'am?

Q and would you agree with me that on Page 22 of
the trial trapnscript you made that argqument to the Judge

in the Neil vs. Biggers hearing?

A Yes, ma'am.

Q Thank you. and regarding the text megsages, you
Just testified abéut these text megasses fxrom Ms. Pollard.
Would you agree with me that on Page 177, the minor victim
admitted on the stand, testified on the stand, that she

lied in these text messages about being pregnant by

45
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ALEX STALVEY-RECROSS BY MS. COLEMAN

Let me just ~- let me look at the transcript,
Yeah, sure.
May I approach?

THE COURT: Yeah, certainly.

BY MS. COLEMAN:

Q

This is Page 177. I'm looking at Line 17

through 21, I believe.

.

Q

A

did admit

step

Yes, ma'am.

Okay. Does that refresh your recollection?

T+ does refresh my recollection and the vigtim
to lying.

MS. COLEMAN: Thank you, no further questions.
MR. YARBOROUGH: . Nothing further.

THE COURT: All right, thamnk you, sir, you may
down.

THE WITNESS: Thank you, Judge.

MS.  COLEMAN: May he be excused?

MR. YARBOROUGH: VYeah, certainly.

THE CQURT: .Sir, you may be excused.

THE WITNESS: Thank you, Your Honor.

THE COURT: Yes, sir.

Call your next witness.

MR. YARROROUGH: I call Mr. McCarrell.

THE COURT: Mr. McCarrell, if you would come

around, please, Bir.

Lt
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

THE CLERK: Mr. McCarrell, please placé your

left hand on the Bible, raise your right hand.
TERRY MCCARRELL, after being duly
sworn, testified as follows:

THE CLERK: Thank you, please be seated. State
your name for the record.

THE WITNESS: Texry McCarrell.

THE CLERK: Thank you, you may be seated,

DIRECT EXAMINATION

BY MR. YARBOROUGH:

Q Mr. McCarrell, you're the Applicant in thig

case?

A Yes, sir.
Q All right. BAnd are vou incarcerated?

. A Yes, sir.
Q How long have you been incarceratad?
A Going on abogt three years now.
Q How many?
A Going about -- I have been about three years.

Q Three years. Can you recall back what happened
when you got arrested with all this?

A Yes. I got arrested.

Q Originally arrested soc we're going way back.

A All the way back. I got arrested for the grand

larceny first.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Q Okay. And that was grand'larceny of what?
a Some rings.
Q Okay. And tell me about getting arrested fox

the grand larceny of the rings.

A Well, they came arrest me for the rings. And I
wag in jail. While I was in jail, the rings -- she, the
victim, called my daughter. My daughter was telling her
about the rings ané stuff. |
. Well let's -~ what's you're daughtex's name?
Brocklyn Pollard.

Ts she in the courtroom?

=T o - @

Yes.

Q ckay. She's back there. Okay. 8o, do you
recall about whern you were arrested for these rings?

a I got arrested December the 20th, 2011.

Q Okay. Do you know how long you were in jail?

a Maybe a day and a half.

Q Okay. And at that point you're in jail for

grand larceny. And does your mom come down and help you

bond out?

A Yes, sir. They come bond me out and everything.

Q Okay. And then where did you go after that?
s T went home. That's when my daughter and wy
mother was telling me about the situation with the rings.

That Kristin was texting her about ghe had the rings.
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TERRY MCCARRELL-DIRECT BY MR, YARBOROUGH

Q Okay. Aand did you take steps to get those rings
back to police?

A My daughter did. She -- I was lecked up at the
time. She--

0 Okay, so before you got out of jail you got the
ring-- '

A She got the ome back.

Q Okay, got the one back and you don't know
anything about that ring?

A Yeah, I didn't know anything about the other.

Q Did you know anything about the two rings being
stolen?

A Not until they came -- the initial time they
came -~ call about the rings.

Q And a when they came and arrested you?

=

No, they came and -- came nextdoor and asked me
did I have the rings?

I said, No.

And they searched me and stuff, 2and
officer said nobody seen nobody take no rings. He said if
you have the rings just put them back on the steps or
something., They said nothing can be done about the rings.

Q Okay. Well let me ask you thig, at that point,
did you do anything to get those rings back for the

police.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

A T didn't do nothing. My daughter did most of

everything to give them back.

Q 8o, you just passed on the information and that
wag 1it?
a Yeah.

Q Okay. Now, you got out of jail a day and a half

later ?
A T got out probably right before Christmas.
Q Late December of 20117
A Uh-huh.

o] Okay. And at that point, were you charged with

anything else?

A No, I wasn't charged with nothing else.

Q Okay. So, you ~- you got out, you went spent
Christmas at home. 2nd did the police come and talk to
you again?

by No, they didn't come talk to we until about, it
was after Christmas. I came héme and -- well, my mother
called me and said,-Come to the house, somebody came by
and left a card with her. Saying need Eo talk to you.

Q You saying somebody came by, you're talking
about a investigatox?

A Yeah, it was a investigator.

So, at that point do you have a lawyexr?

A Uh?
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Q At that point had you asked for a lawyer from
the Public Defender's Office?

A No, they hadn't gave me a lawyer yet.

o Yeah, but had you asked for one?

A Yeah.

Q You'd gone down and applied for one. So, you --
and were you appeinted a lawyer when you got arrested?

A I got appointed a lawyer after I got arrested

for the CsC.
Q Ckay.
A Brian Johnson became my attorney.
Q Okay. 8So, Brian Johneon was your attorney. A2And

that is in January of 20127

A Yeah, he come to see me. He me came to see me
January of 2012. ¥He sat down, I asked for my -- could I
get my motion discovery stuff. He came back -- he came
back about a day later or something and brought me -- a
couple days later and brought me my motion discovery.

Q Okay. And so, he was your lawyer?

A Yeah, he was my lawyer.

Q Okay. And did there come a time that you got
out of jail on those charges?

A I got ouﬁ of jail on those charges because he
took me up for a bond hearing.

Q Mr. Johnson did?
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

A Mr. Johnson. Cot me a bond. I bond out April,

gsometime April of 2012.

o Okay. So, you sat there for about three or four

months?

A Yeah, four months.

0 Four months.

A - vYeah.

Q and then when you got out of jail, did you go
gee’'Mr. Johnson again?

A ves, I saw -- he told we once I got out come see
nim. I came down to’ see him everything.

Q Ckay. &nd did you have a relationship with him
ag your lawyer?

A Yeah because every time we had roll call, I

would gee him at roll call.

)

Q and y'all had talked about the discovery and

worked on the case?

A Yeah, we talked about discovery, we talked about
ralked about the CSC charge. He gsaid they didn't have
no -- there was no evidence on the charge. He gsaid what I
was going to do, he wait and see what the solicitor was
going to do.

Q Right.

A she would drop the charge or what she was going

to do.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROQUGH

Q Okay. And that was on the Céc, what about on
the grand larceny?

A We never talked about the grand larceny.

Q Okay.

A Every time I went to roll call, we never --
there was nothing about no grand larceny.

Q All right. 8o, how many -- how many times you
think you met with Mr. Johnson?

A I met with Mr. Johnson probably about three --
three -- about three, four times.

Q Okay. All right. And did you Feel comfortable
with him?

A Yes, because he would call me in -- the last
time -- the last time I talked to him was at the Public
Defender office.

Q Ckay. So, he would call you up, you'd go over
and talk to him?

A Yeah., He had told me he was -- he was -- he
kept my case because he was -- he went to a private firm
or something. But he had some cases still with the Public
Defender Office, '

Q And so, he kept your case?

A Yeah, he gave me his business card too so T
could call him.

Q Right. And did you go meet with him over at 522

Ll
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

North Church Street --

A Yeah.

Q -~ where he had moved his office?

A Yeah.

Q Ckay. 8o, he, as far as you're concerned, he's

your lawyer?

A He waz my lawyex.

Q And you're doing everything you can to meet with
him and get information to him?

A Get information to him and all the
information -- every time he needed to me see I would go
down and see him.

Q Right. And how -- did y'all discuss trial
strategies and?

A Yeah, he was discussing like ~- last time we
talk he said he was wanting to go talk to the victims,
like, Kristin wmother and her and stuff,

Q Ckay.

A And that was the last I talked to him about it.

Q and you told him you didn't have anything to do
with this?

A I Fold him, I say I -- he said, Did you do it?

I said, No. I said, I didn’'t do it.
And we was going with that.

0 All right. And about how long did Mr. Johnson

4a>




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

TERRY MCCARRELL-DIRECT BY MR. YARBORQUGH

represent you?
A He represented me always, I thought he was still
wy lawyer. I got a phone call from my bonds man.
0 You got a phone call from youx bonds man, do yéu
remember about when that was?
A it was -- I got the phone call June the 27th.
Q Okay. All right. And that's the June 27th of
20147 .
A Yes, sir.
Q Okay. And based on that phone call, what did
you do?
A When she called she said come down to mwy office,
you got a letter down at my office.
1 said, Okay.
So, I got in the car, went to the office.
Got the letter and it had Alex Stalvey name and said come
to see him ASAP.
Q That's Alex Stalvey, the lawyer that was just

here?

A veah. Sald come gee him ASAP. The letter saild

T need to see you ASAP.

Q Okay. BAnd so, you got that letter on the 27th

and you saw him when?

A I gaw him the next day, the 28th. It was on a

Friday.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Q Okay. And were you in -- were you in jail?

a I was out then.

Q All right. 2And so, did Alex ever see you at the
jail? '

A No, I got locked up August at the jail for back
pay child support. I had some back pay. AaAnd I was in
there for 120 days. So, I got out February the 26th of
2014,

Q Right. And that's when Mr. Johnson was
representing you?

A Mr. Johnson was representing me then. 2nd like
‘I say, I didn't know -- I didn't know --

Q Right, you didn't know who Alex Stalvey was
until--

A I didn’'t know who he was until I got that
letter,

Q All right. And when you got the letter you
didn't know who he was until you went the next day and met
him?

A Yeah, until I went and met him.

Q All right. And so, that's 11 days before the

A Yes.

Q All right. And did you know how much time you

1S
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TERRY MCCARRELIL-DIRECT BY MR. YARBOROUGH

No.

Well, do you know now?

=B @ B

Yeah, I know now.

Q 211 right. And what did =-- did Alex tell you
that he had an offer for you from the public defender
fverbatim} ?

. Well, when he called me -- when I went down to
gee him, I sat down at the table, he came in with a folder
in hig hand.

He saild, I got hexr -- Kristin juvenile
record.

I'm trying to see if she made any statement
1ike that. Aand I was telling him that it was -- it's a
gtatement claiming that she did something like that
before. I was telling him about it. But he was still
looking in his thing. I was, you know, telling him stuff
that could help me.

Then he said, I know you said you inmocent
but there's a plea on the -- there's a plea, a whole plea.
He gsaid, If I get the plea will you take it?

I said, No, I'm inmnocent, I'm not going to
take no plea.

He said, Think about it over the weekend

and give me a call Monday if you change your mind.

Q Okay. &and so, that's Monday pefore the trial
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

goes on the--

A Monday before the trizl.

o) Ckay. And did you go see him then or did you
call him?

S No, I didn't call him. I told him I wasn't
going to take the plea, there was no need in me calling
him.

Q Right. And then did you show up at the
gourthouse?

a Yeah. That Monday, July the 7th, I showed up at
the courthouse and stuff.

Q AlL right. 2And so, that's Monday, July the 7th
of 2014?

A Un-huh. Me and my mother and my daughter did.

Q Okay. And you had met the lawyer that was going
to try that case for you one time?

A Yeah, it was that one time, the 28th when I seen
him.

o) Ckay. Did you have -- who would have to drive
you arcund? Your mom would have to drive you around?

A Or my daughter or sometimes my friends or
something.

Q Okay. But nobody else took you down there to
see him?

A Huh-uh.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

0 all right. 2And were you nexrvous when you showed
up at the courthouse on that Monday?

A No, I wasn't nervous. It just -- at the time I
came in and T was talking to him about the case--

Q Talking to who?

A alex Stalvey, I was talking to my lawyer apout
my case.

Q That's on that Monday?

A That was on that Monday. And I was telling him
stuff Fhat would help me. 2And I wag ‘telling him about on
my wotion of discovery that the investigator was saying
that he was saying I was guilty. He felt I was guilty
about the-pause on the phone when he was talking te me on
the phone.

Q Ckay, let's talk -- let's finish your
conversation with Mr, Stalvey right then and then let's
+alk about this investigator too, okay?

A All right.

Q 80, at that point, were you =-- did you want
Mr. Stalvey to represent you?

A At this point I didn't know he'was -~ T didn't
know he was my lawyer. I didn't know what was really
going on. I thought Brian Johnson was my lawyer.

Q Okay. And was Mr. Johnson at the courthouse?

A No, he wasn't at the courthouse,

Hak
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TERRY MCCARRELL-DIRECT BY MR.. YARBOROUGH

Q Okay. And let's back up. You were talking
about going and talking to an investigator -- or talking
to an investigator on the phone, what are you talking
about?

A Yeah, the date that I said that he brought -~
the investigator dropped the card off, my daughter--

Q Okay, now, let's --

A ~- my daughter --
Q Held ~-
A My daughter; Brooklyn Pollard--

_Q Okay, hold on for a second, let's make the
record clear. Okay. 8o, the investigator drops the card
off at your daughter's house and where?

A In Berea. West Parker Road.

Q Okay. That's what you were talking about a
minute ago when you said that your -- somebody called and
told you you got a card here?

A Yeah.

Q Okay. And who did you call based on getting
that card? '

A I called my mother and came to the house.

Q Ckay. &nd what happened whén you called the
number on the phone?

A I didn't call the number. My daughter said she

had called, tried to call.
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TERRY MCCARRELL-DIRECT BY MR. YARBORQUGH

Q Okay. So, you nevex called that number?
A No, I never called it.

Q Okay. 8o, what were you talking about the

‘investigator saying?

A So, my daughter -- they, you know, trying to
£ind out what they want you for.

Q Right.

A So, my daughter tried to call.

He said -- Investigator Perry, Investigatox
perry sald that--

Q Robert Perry?

a Robert Perry. He said he wanted to talk to me.
So, my daughter gaid she nung up, called pack, my cousin
got on the phone, was trying to f£ind out gomething else
about it. And him and Robert Perry was talking. And then
he was talking, he think hé talking to me but he not
talking to me, he's talking to my 13 year old cousin.

Q Okay. Well, how do ‘you know all that now?

A Because my -~ my -- after I seen my motion
discovery, then I knew that my daughter had told me that
my cousin had called back trying to find out what they
looking -~ what he wanting me fox.

Q Okay. So, did you ever have a chance to tell

Mr. Johnson that?

A No, I ain't never tell Mr. Johneson that.

40
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Q Did you ever have a chance to tell Mr. Stalvey
that?

B I told Alex Stalvey that in the conference room
the day -- that Monday. He told me in front of me and my
mother and my daughter, that what that got to do with
anything? That's what got me -~ started getting me
nervoug --

Q Sure --

A About the trial.

0 Is it safe to say you didn't feel like you had
gone through the discovery with Alex, that you had done
all that work with Mr. Johnson?

A Yeah. Because when I got the motion discovery
from Mr. Johnson, it was -- 1t was no evidence. I never
seen the text messages, the photo lineup. I ain't -- the
only way I seen that when I got my Rule 5 -- Rule 6 when T
was at MoCormick,

Q And that's after you've been sentenced.

A T've been sentenced. I got out, they sent all
this to me. That's when I seen all the text messages and
stuff.

Q Well, I'm sure that this Judge would like to
know, why did you leave?

A Because I was --.my lawyer, I wasn't comfortable

with him. I didn't know what he -- everything I was .
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

trying to talk to him about my case, pe was basically

telling me to plea, it's a plea. Even when I got through
talking -- me and my mother and my aaughter walk, to leave
out of the room, he stated the same thing again about the

plea.

Q Right. And so, you didn't ~- how much edﬁcation

do you have?

A I dropped out of school like in the 1o0th but I

got my GED now.

Q You've gotten that since you've been in
McCormick?
F:§ Yeah.

Q But at that point you had a 10th grade

education?
A Yes,

Q Okay. A&nd did you think that you could go talk

to Judge Stilwell and tell Judge Stilwell that help, I

don't feel comfortable being here?

A 1 didn't -- I didn't know that I could just.

Q Okay. Did -~ were you able to tell Alex about,
or Mr. Stalvey, about the phone records? Were you able to
go over those with him?

a No. He showed me éne Lext message.

Q Right. And did you try to tell him that that

H3-

wasn'‘t you?
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

A Yeah, I would tell him, I say, that's not even
my phone. I said -- and he got confuse himself when he
was reading the text messages, he started reading my
daughter's text messages because it's her phone. It was
text messages from other people on the phone.

And my daughter said, What you talking
about?

And he said, Oh, I'm sorry.

Then he had to start looking again to see
where the text messages were.

Q Right. And those are the -- some of the text
messages that you heard referréd to a minute ago in court?

A Uh-huh.

Q And you've got -- have you locked at thege text
messages since then?

A I geen them when I got them, when I was at
MceCormick.

Q Right. And is this your phone‘records?

A That's not even my phone records, that's my
daughter's phone records.

Q Right. B&And these were the phone records that

were used againgt you at--
A Yes, sir,
Q And if you would have had -- and this is

Applicant's Exhibit No. 2., If you would have had a chance
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TERRY MCCARRELL-DIRECT BY MR, YARBOROUGH

to explain that to Mr. salvini [verbatim] --
7im butchering his name, I apologize, Your
Honox.
Would you have been able to tell him that
that wasn't your ﬁhone?
A Yes.
Q Okay. 8o, did you feel like you had enough time
to talk to your lawyer?
A No, I didn't feel I had enough time. Because

1ike I say, when I seen him that was just the second time

T geen him. It was -- he was 1ike -~ he like he didn't

know what he was -- 1ike he was confused or with the case,
like, he didn't -- he was rushing me, trying to get it
togethex.

Q Well, it is kind of complicated because you got
the rings and then you got the criminal sexual conduct,
right?

A ves. But he mever -- I never -- I mever once,
elther oné of us talked about the rings, the grand larceny
and the contributing to the delinguency of a minoxr, 1
héver been discuss with that.

Q You pever.discussed that with who?

A With Brian Johnsom or Mr. Stalvey. They never
did brought it up.

Q So, you told Mr. Johnson you're weren't guilty,
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

right?

A Yeah, The only thing we talked about with the
CS8C charge every time we went.

Q Ckay. I think that's -- that's fair. They were
more concerned about tﬁe criminal eexual conduct --

Mr. Johnson wasn't going to txy the crimiﬁal sexual
conduct wiéh the rings anyway, was he?

A No, he wasn't going to try it with the rings.
He never brought that up. Because--

Q Right. But he told'you they wouldn't get tried
together?

A Yes,

Q Okay. Just for the record, do you know this
girl?

A Uh.

The alleged victim?

A I met her through her mother. And my sister,
she -- my sister, she was -- we were helping her mother
get the car startgd. And that's when I first metlﬁer.

Q You first met her mothex?

A Yeah, I met her mother. And that was the first
time, I just really met her.

Q Right. Did you have any kind of relationship
with this girl?

A No, I had no kind of relationship. As a matter
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

of fact, the ﬁpther, after we -- when we jumped her car
off, the battery was dead. Me and my sister, we started
the car.

Q Right.

a And my sister left. And I‘was about ready to
leave too and the mother said could -- would I do her a
favor? 2nd her daughter fixing to go nextdoor to get a

tattoo. Asked would I go over there and make sure because

ghe didn't know the guy --

0 Right --

A -~ ghe didn't trust the guy.

Q -- make sure-- right,

A and that's how I end up met her. That's the

first time I ever been down there.

QR Okay. 2And did you try to explain that to?

A Tried to explain it.

Q Right, And did you tell Mr. Jolmson about the
guy with the tattoo?

A Yas.

Q Okay. Aand so, wher you showed up for court you

thought all this stuff had been dealt with?

A Yeah, I thought it had been dealt with. Because
me and Brian Johnson, you know, been talking. DLike every

time we had roll call, he call me or I call him and check

H3(e

on the case.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Q 80, you met with Mr. Johnson three times and
then one time at his new ocffice?

a Yes.

Q And then, you met with him at roll call--

A At roll call.

Q All right. Which was coming up every month or
two?

A Yes, silr.

Q And y'all would talk. And so, were you shocked
when.

A Yeah, I was shocked when I seen him. Because
like I said, it was -- I never kqew who he was, When I
got the letter from my bends man.

9] Right. You don't have anything personal against
him, you just didn't know him and he wasn't trying to help
you with your case?

A He wasn't trying to help me. Because Brian
Johnson had all my information and everything. My phone
number and all that,

Q Right. And did -- if you didn't know -- you
went to Alex Salvini's [verbatim] office one time, right?
a I went that one time. And it was the 28th.

Q Okay.

Just a second, Your Honor.

And not to go back over the same thing, but

437
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TERRY MCCARRELL-DIRECT BY MR. YARBORQUGH

you would not have wanted the ring charge tried with this?
A No, if I new about it, I wouldn't want the ring

charge.

Q Right. And so; you would have -- you would have

asked him to.

a T would have asked him to sever it, if we could
got it out..’ |

Q All right. Is there anything elge you want the
Judge to know about your case? .

A Just that it was misunderstanding whatever was
going on. Like.I said, it was about -- it gtarted with
them rings. And just like something just blowed out of
proportion. I was one that fell on top of it.

Q Right. Aand do you wish that you could have had
time to spend more time with your lawyer?

A Yes, I do--

Q -- Mr. Johnson tried the case?

A Yeah, I wish I had much time to spend with him
and tell him everything  that he needed to know. With
Mr. Johnson I sat there and talked to him -- witﬁ him. I
didn't even have a chance to talk to him and get to know
who ﬂe was or what kind of lawyer he was or none of that.

Q aAnd so, you went to him on 28th and then court

started the Sth and that was over a holiday weekend; is

13t

that.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

A Uh-huh., Like I say, I didn't never know about
the grand larceny, though. Even when it was -- when I got
the indictwments on the Rule 5, it was grand jury indicted
the 28th. The 24th of 2014. I wouldn't never had that
put together.

Q Right. BAnd so, you were shocked when you found
out all that right?

)} Yeah. When I stood in front of the Judge when
he read out the sentence, it shocked me that he sentenced
me with the grand larceny and contributing to the
delinguent [verbatim] of a minor because I knew they was
unrelated charges.

Q Right. Well, let's -- how -- tell the Court how
all that happened?

A How what?

Q How did you end up getting sentenced?

A By ~=-

Q By Judge Stilwell. You were picked up and then
they brought you back?

A I was picked up the next day at the house.

Q So, you don't run far you just went.

A I just ~- I called my kids mother and I was
talking to her. Telling her that I wun't [verbatim]
comfortable with the lawyer. And she saying I don't know

why you didn't get you a paid lawyer. 2And so, I sat

429
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TERRY MCCARRELL-DIRECT BY MR. YARBORQUGH

outeide for a mimute, started talking and I just went

home. Just decided -- trying to get my thoughts on what

was going on.

Q Right. 2And you realized it wag mistake to have

lefe?
A Yeah, T know it was mlstake.
Q Right. But you did that because of fear?
A Yes.

Q and that fear was that you had a lawyer that you
didn*t know?

A Yeah, because I was -- I came in, putfing
everything -- putting everything on the line. I came all
in with it. And I'm coming to fight for my life, my
freedom and he ain't -- he ain't riding wit [verbatim] me.
He just -- I just feel like he didn't have my best
interest. He just kind of -- kind of scared me up a

[

little bit.

Q Right. 2nd after reviewing the transcripts and
stuff, you realize that some glaring stuff that you had no
idea, like those phone records?

A Yes.

Q That wasn't even your phone?

.\ No, it wun't even my phone or nothing like that.

They talking something -- somebody else phone, none of

LA

that's mine.
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Right. And it's admitted against you at trial?
A Yeah, it's admitted against me at trial.

MS. COLEMAN: Your Honor, I'd like to cobject,
Just at this time, I know we've gone -- we've had a
lot of discussion about the phone records, but I'd
like to point out that was not an original
allegation. So, to any extent that he's allaging
that he was ineffective for allowing in these phone
records, I don't think that that was properly in his
application, .

MR. YARBOROUGH: Your Honor,II think it's
covered under the ineffective assistance of counsel
argument that during the course of his investigationm,
if he would have known that the phone records were
not Mr. McCarrell's phone, if he'd had more time with
the case, those phone records wouldn't have been
admitted at trial.

THE COURT: Let me ask you something about that.
Am I missing something? I thought that during the
trial it was admitted that the phone records were the
Applicant's daughter's.

MR. YARBOROUGH: Your Honor, I think what we're
talking about is that they talked about the -- during
the course of the trial, they said that the

information that was on here were actually texts that

HH/
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

were made from Mr. McCarrell Lo the daughter -- oxr to
the alleged victim. B2nd that somehow or another he
had use of that phone. 2And I think that's
incorrect--

THE COURT: But it was acknowledged that it
wasn't his. phone?

MR. YARBOROUGH: Yeah, they acknowledged that it
wasn't his phone but.they implied ﬁhat those were his
phone records. And I think that -- they implied that
they were his texts, let me make that clear. They
implied ox argued that those were texts from
Mr. McCarrell to Ehe alleged victim.

THE COURT: That he used the phone?

MR. YARBOROUGH: He used the phone. Yeah,
that's the eagiest way to put it. I'm sorry.

MS. COLEMAN: Your Honor, I would just argue
that The State filed a motion for a more definite
statement to clarify this allegation of ineffective
ageistance of counsel and nothing else was filed or
raised concerning these phone records.

THE COURT: I'll sustain the objection.

MS. COLEMAN: Thank you, Your Honor.

BY MR. YARBOROUGH:
Q Did you allege in your application that in

Section 10, that you were being -- that your -- Section

Ho-
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

10, Part C, that your attorney failed to object at various
incidents that prejudiced the Defendant at trial?

A (The witness nods.)

Q Okay. And when you were -- or when you were
discussing that, one of those issues was the fact that the
phone records that were your daughter's, were used against
you at trial; is ?hat correct?

A Yes, sir.

0 Okay. 2nd so, when you're talking about being
prejudiced at trial, there were a number of areas that you
felt like you were prejudiced by because you didn't have a
chance to speak at length with your lawyer, would that be
& specific instance?

A Yes, Bix.

Q And would it also be the instance of not going
over the photo line up with him?

A Nb? going over the photo lineups. I never seen
none of that stuff right there.

Q Right.

A Until I got -- until I recuested from the Clerk
of Court.

Q Right. 8o, you didn't know what that
information was?

A That's the first time I ever seen it. So, when

I -- when I put the Clerk of Court -- wrote the Clerk of
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TERRY MCCARRELL-DIRECT BY MR. YARBOROUGH

Court for my Rﬁle 5 and Rule 6.

Q Okay. Had you ever reviewed the phone records?

A I peither reviewed the phone recoxds, none of
that.

Q Okay. B2nd so, that's what you're talking about
in Section 10, Part C? |

A Yeah.

Q Okay. And those phone records are not yours?

A They're not mine.

Q All riéht. And the texts on there are not
youxrs?

a Ain't none of it mine.

0 And so, if your lawyer would have asked you
that, would ?ou have told him that?

| A Yes, I would have told him that. I was trying

to tell him a lot of stuff. He was just -- he was so
much, to me, trying to get me to plea. That's all, vyou
know, he was just trying to--

Q pid you tell Mr. Johnson that?

A Yeah, I told Mr. Johngon. You know, that
that -- all the stuff was going on. He was taking a lot
of stuff down. But he -- the last time I seen him, he was
waiting on the prosecutor to see what she was going to do.

Q Right. That‘é what you -- that's one of the

allegations that you're objecting to at this time?

4
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TERRY MCCARRELL-CROSS BY MS. COLEMAN

A Yes, sir.

Q Okay. Now, I don't know if I asked you but I
think you were starting and I might have cut you off, but
are there other things that you can recall that you're
upset with about this?

a Just the -~ all the evidence and stuff, how they
put together. You know, one case to the other one. 2and
basically, it's just -- not my lawyer just knowing what he
was doing. I'm not saying nothing, he just wasn't
familiar with this case.

Q Right.

T don't think I have anything further, Your'
Honor.
THE CQOURT: Cross-examination.
MS. COLEMAN: Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. COLEMAN:
Q Good morning, Mr. McCarrell?
A Good morning.
.Q Do you remember -- do you recall reviewing
discovery with Mr. Stalvey?
A Never did discovery. I did it with Brian
Johnsomn.

Q Okay. But you never reviewed discovery with

45
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TERRY MCCARRELL-CROSS BY MS. COLEMAN

A No, ma'am.

0 Okay. He nevexr showed you the photo lineup

A He never showed me none of that.

Q Did you give Mr. Stalvey any potential witnesses
or lead to investigate?

A No, because he came -- like I say, the next time
T seen him, we was in trial, And we was ready 'to go to
trial. It was July 7th. I seen him the 28th. And then
the 27th -- July the 7th we was ready to go the trial.

Q So, you knew on July the 7th when you came to

court that day that you were going to trial?

A Yeah.

Q And you left?

A (The witness nods.)

Q Did you know that the trial was going to be

tried without you, even 1f you weren't there?
A No.

Q Okay. Did you ever discuss testifying at trial

with Mr. Stalvey?

A Yezh, I said, I want to testify and he said he
wun't going to let me testify.

Q Okay .

A That's one of things that, you know, that was,

{f T couldn't talk, that's kind of made me look shaky

Yl
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TERRY MCCARRELL-CROSS RBY MS. COLEMAN

then.

Q Did you know that if you -~ if you left the
trial you would not have had an opportunity to testify if
you weren't there?

A Uh-huh,

Q But you weren't there to take the stand,

correct?
A No.
o) Okay. Did you ever ask your attorney to sever

the charges into two separate trials?

A I never know -- I never knew that T was getting
tried for the grand larceny.

Q Okay.

A If T wouid have knew I would have asked him to
sever it, though,

Q Ckay. You testified a moment ago that you were
shocked by your sentence, but you weren't there to say
anything to the Judge on your behalf during the
sentencing, correct?

A I told him at the end when I got gentenced that
I didn't do it. I said, I goé kids of my own and a
stepdaughter I raised. I said, told him that I wouldn't
do nothing 1ike that. I wouldn't.

Q But you weren't at the trial to tell him that at

{4t

the time,
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TERRY MCCARRELL-CROSS BY MS. COLEMAN

A No.

Q The photo lineup was raised as an issue on your
appeal, correct?

A Yes.

Q Okay. Did you get either of your attoxneys any
proof that you were not the one who sent the text messages

from your phone?

A 1 didn't -~ I didn‘t never brought it up about
the phone.

Q Do you have any proof that you were not sending
those text messages?

A I was in the county jail when the text messages

weye sent.

Q Okay. But do you have any kind of documents or
anything that you could have presented as evidence to
prove that?

A No.

Q Okay. Did you make a motion to have Mr. Stalvey
relieved as your attorney?

A Did I make a motion?

Q Uh-~huh.

A No.

Q But you testified earlier that you didn't know
that was something you could do?

A (The witness shook his gead.)
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TERRY MCCARRELL-CROSS BY MS. COLEMAN

o] Okay. You testified early that you did not have
any kind of relationship with the minor victim; 1s that
correct?

A Yes, ma'am.

Q And you knew her through hef mother?

A Yeah. I just do stuff for her mother. ILike
around the house and stuff. She like -~ like the last
time helping her car, getting her car running. Because
she was working a lot. 2nd we just became friends,

Q Did you have any kind of romantic relationship
with her mother?

A No, we was just real close friend. She even
said in motion to discovery that we was close, you know,
close like family friends.

Q So, you're a close family friend. How many
times were you ever around the minor victim?

A The only time I come during the evening, like,
her mother call, we would sit, like do something for her
or something, she would sit, watching TV or something like
that.

So, that was a regular occurrence?
Nah, it wasn't regular, just every now then,

Q

A

Q How many times would you guess?
A Probably about four, five times.
Q

And the incident where you went nextdoor for the

g
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TERRY MCCARRELL-REDIRECT BY MR. YARBOROUGH

tattoo and then they claim the rings was stolen, that was
one of those times?

A That was -~ yeah, that was probably about the
second time I had -- yeah, about the second time that I'd
been down there. But I never been ingide the house. The
first time was hexr -- her cable ox esomething was -- the
guy nextdoor -- her cable was messed up and found out the
guy nextdoor that took the cable off and put on thelr
cable.

Q Okay.

Thank you, no fgrther questions.
MR. YARBOROUGH: Just one second, Your Honor.
THE COURT: All right, sir.

REDIRECT EXAMINATION

BY MR. YARBOROUGH:

Q Do you -~ you met with Mrz. Salvini [verbatim] on
the 28th?

A Yes, sir.

Q of June? Did -- do you recall when you were
indicted for the grand larcemy?

y:\ The grand larceny was indicted June the 24th,
2014.

Q Okay. I'm going to --

Can I have this marked as 3 -~ Applicant's

450
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TERRY MCCARRELL-REDIRECT BY MR. YARBOROUGH

(WHEREUPON, Applicant's Exhibit No. 3 was marked
for identification only.)
BY MR, YARBOROUGH:
Q I'm golng to show you Applicant's 3. Do you

recognize that? Can you read?

A Yeah,.
Q Can you see this indictment for grand larceny?
A Uh~huh.

Q Did -- you just told the Court when you were

indicted?
A Yeah.
Q Ckay. Do you see a Court of General Sessions

June term 20147

A Yes, sir,

Q Okay. Are you familiar with that at all?

A Like I said, I just seen it when I -- I'm
familiar with it when I got it from the Clerk of Court.

Q Okay, you got this and --

A I got all the indictiments.

Q From the Clerk of Court?

A qlerk of Court, yes. I asked for Rule 5, Rule
6, they gave me everything.

MR. YARBOROUGH: I'd like to move the indictment
for grand.larceny, T’ think, without objection, Your

Honox.
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TERRY MCCARRELL-REDIRECT BY MR. YARBOROUGH

MS. COLEMAN: I have no objection to it being
entered because it's already part of the reéord, the
Judge's packet. I'm not sure where he's going with
this. But I might object to the relevancy to his
specific allegations. But I can object at the time.

THE COURT: All right, we'll see where it goes.

(WHEREUPON, Applicant's Exhibit No. 3 was

admitted into evidence.)

BY MR, YARBOROUGH:

Q Do you see what day the grand jury met?

A June the 24th, 2014. '

Q Okay. #And when were you tried?

A July the 7th, 2014.

Q 8o, that indictment for grand larceny was

returned two weeks before you went to trial?

A veah, two weeks before I went to trial.

Q All right. And did you know when you went to
trial that the grand jury had returned an indictment
against you for grand larceny?

A T never knew they returned -- like I said, evexy
time I went to roll call, it was for CSC.

] Ckay. What about the -- did you ever talk to
anybody about that indictment or?

A Iike T said, I didn't talk to -~ even the July

the 7th, it never brought up about the -- about the grand

452-
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TERRY MCCARRELL-REDIRECT BY MR. YARBOROUGH

larceny. Me and my mother and my'daughter set therxe
talking to him in the conference room, it never was

brought up.

MS. COLEMAN: Your Honor, I object to any extent
that this is being used for an argument for a lack of
subject matter jurisdiction. Again, this was outside
the scope of his allegations.

MR. YARBOROUGH: Your Honor, I think that are
allegation was that it was not -- it was never moved
to sever. And that indictment actually wasn't
returned, you know, until just right prior . to trial.
And so, I think that that shows why it wasn't moved
to sever because, I me%n, everything was just kind of
snowballing on the cagse at one point. So, that the
indictwent is returned 13 days before. So, I think
that speaks for itself as to why it wasn't a motion
to be severed,

THE COURT: But the Attorney General was arguing
that she's objecting if you are arguing that it's a
issue of jurisdiction.

MR. YARBOROUGH: I'm not arguing --

THE COURT: I didn't think you were.

MR, YARBOROUGH: -~ issue of jurisdiction.

THE CQURT: 8o, she withdraws her--

MR. YARBOROUGH: Oh yeah, I'm sorry, no, I'm

Y5>
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TERRY MCCARRELL~-REDIRECT BY MR. YARBOROUGH

not.

hs. COLEMAN: I apologize.

MR. YARBOROUGH: Yeah, no, I--

THE COURT: I see where you're going.

MR. YARBOROUGH: No, I mean, I think
jurisdictionally it's ckay. It goes to what's going
on, you see what I'm trying to say?

THE COURT: I understand your argument.

MR. YARBORQUGH: Okay.

BY MR. YARBOROUGH:

Q So, Yyou never had a chance to?

A No, I never had a chance to even see it, ILike I
say, it was -- it was a surprise to me when I got
sentenced, when he read out the sentence,

Q That you were even charged with the grand

larceny?

A veah. Tt was a surprise that I was charged with
it. Because I was thinking the whole time that I was
going to court for ESC.

Q Right. And what about the -- now, you also
prought up the lewd act when you were talking to hex. You
3idn't know you're geing to trial on that eithex?

A No. Because he told -- matter of fact, he said
something about that my first meeting with him. He sald

it's nothing in the motion of discovery about a lewd act.
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TERRY MCCARRELL-RECROSS BY MS. COLEMAN

And he said that -- he was saying it was nothing.
Q Are you talking about him or you talking abou£--
A Mr. Stalvey.
Q Okay.
A I'm soxry, Mr. Stalvey.
Q Okay. So, when you met with him on that day, he
sald there wasn't anything in there about--
A He said there was nothing in the motion
discovery saying nothing about the lewd act.
0 Ckay. 8o, at that point did you know you were
going to trial on the lewd act?
A No, CS8C charge.
Q Okay.
I don't think I have any others gquestions.
MS. COLEMAN: Just briefly.
THE COURT: All right.

RECROSS-EXAMINATION

BY MS, COLEMAN:
Q You testified that you didn't know -- you were

surprised by the indictment for grand larceny; is that

right?

A Yes,

Q But you were arrested for that charge, weren't
you?

A I was arxrested for it but like I said, I never

Ha4
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BROOKLYN POLLARD-DIRECT BY MR. YARBOROUGH

‘aven talked to anybedy about it. I never even talked to

either Brian Johnson ox Alex Stalvey about this.
Q pDidn't .you testify earlier that you spoke -~ you
spoke about this with Mr. Johnson?
A No. We ain't never talked about the -- we
talked about the CSC.
Q Didn't you say that Mr., Johnson was plamning to
sever the trials?
A No, I said if he would have talked, I would have
acked him to sever the trials.
MS. COLEMAN: Thank you, no further questions.
THE COURT: All right, thank you, may step down,
gir.
all right, thank you, we!ll be in recess for
five minutes. | '
(WHEREUPON, a short break was taken.)
THE CLERK: All fight, pleage place your left
hand on the Bible, réise your right hand.
2ROOKLYN POLLARD, after being duly
gworn, testified as follows:
THE éLERK: State yoﬁr name for the record.
THE WITNESS: Brooklyn Pollard.
THE CPERK: Thank you, you may be geated.

DIRECT EXAMINATION

BY MR. YARBOROUGH:

H8l
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BROOKLYN POLLARD-DIRECT BY MR. YARBOROUGH

Ms. Pollard, are you related to Mr. McCarrell?
Yes.

Who is he?

My father.

He's your father?

Q
A
Q
A
Q
A (The witness nods.)
Q Is that your grandmother?
A Uh~huh.
Q Az well in the courtroom?
A Yes, sir.

0 And did -~ were you around when all this stuff
was going on back in 20147

A Yes.

Q Okay. Did you ever meet with the lawyers about
the phone records that we're talking about in here?

A No.

Q Whose phone is that?

A Mine,

Q Okay. And were you called as a witness during
the trial?

A No.

Q Okay.

A Well, I was subpoenaed for, I think, the
prosecutor.

©Q By the prosecutor?
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BROOKLYN POLLARD-DIRECT BY MR. YARBOROUGH

"I o T « B S o

Q
and stuff

A

LR« TR N o - N & R

had.

Q
A

Yeah.

Did you testify?

She just asked me one question, Was it my phone?

Was it your phone?

Uh-huh.,

Was it your phone?

Yes.

Ckay. Did anybody talk to you about the texts
that were in that phone? '
Well she called me--

Who is that?

I can't rememﬁer her name.

Lisa Bentley..

Blond hair.

Yeah, Lisa Bentley, the prosecutor?

Yeah, Bentley, I do remembey her last name.
Ckay.

ghe showed me the messages in like a meeting we

Right.

But the message that she highlighted, I wean,

that's the only thing she showed me.

Q'
A

Q

Okay. And was that your megsage?
Yed,

It wasn't your--

L5
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A

Q

BROOKLYN POLLARD-DIRECT BY MR. YARBOROUGH

It wasn't --
It wasn't your father's message?
And I told her that. And she wrote it down.

Okay. And did you want to come and testify to

try to help your dad out with those other records?

A
to.

Q
A,

Yes. But I was told I wasn't going to be able

Ckay. Who told you that?

Because I got -- they said that I wouldn't be

able to testify because we had the same co-~defendant

before.

Q

a

Mines was dismissed.
The same what, I'm sorry?

We had the same -- the victim in his, was also

the one who put a charge on me.
Q Okay. 8o, you never talked to Mr. Salvini about
Ehese records?
A No.
R Okay. And that phone was for your use and for

your mother's use?

A Correct.

Q Right. It wasn't for your father's use.

A No.

Q No. And so, he wouldn't have been using the
telephone.

A No, because he had his own phone, go. He
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BROOKLYN POLLARD-DIRECT BY MR. YARBOROUGH

wouldn't have to use mine.

Q Okay. And did you want to tell the lawyers

that?
A ves, but I never met any of his lawyexrs.
Q Okay.

I don't have any further questions, Your

Honoxr.
MS. COLEMAN: No questioms for this witness.
THE COURT: All right, thank you, ﬁa'am, you may
step dowmn.

THE WITNESS: Thank you.'

MR. YARBOROUGH: Your Honor, that's our case.

MS. COLEMAN: State has no witnesses.

THE COURT: Be glad to hear argument.

MR. YARBOROUGH: Your Honor, if the Court
please, the threshold here is ineffective assistance
of counsel. 2nd I'm certainly not trying to jump on
Mr. Salvini about -- oftentimes public defender's get
appointed to do cases at the last minute. That
appears to be what happened here. I think the
records replete with the small amount of time that he
would have had to prepare. There's some glaring |
isgues that Mr. McCarrell raised about whether or not
he was involved in this. And the, you know, just
gtarting with the phone records, and then -- then you
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get to the point where both the charge for criminal
sexual -- I mean, lewd act on a minor, which is part
of the Court packet, so I didn't put it in because I
didn't realize you had both of them, but that charge
and the charge for grand larceny, those indictments
were returned on the 24th of June. Look at them,
both were returned by the grand jury on the 24th of
June, 2014; and the trlal starts, and there's a
fourth of July weekend over that, that period, the
trial starts, you know, within two weeks.

And so, Mr. Salivin just didn't have -- he
didn't have enough time to prepare. And it is a
complex case. I mean, this man is sitting in jail,
doing a very long sentence and charged with a
significant crime. 2nd, you know, you never want to
see a Defendant walk away from the courthouse, but
you kind of wonder, you got a guy with a 10th grade
education and he’s had one lawyer for two years. And
he shows up at the courthouse with having just met a
lawyer and the lawyer's trying to tell him that he
needs to take a plea of 12 or 13 years, whatever the
Eestimony was. BAnd he's going, well what about all

my evidence, what about all my records, what about

all the things that were done?

I mean, it seems like that point, you know, a

My
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can continuance, at least, should have been sought.

T don't know how, in the best of cases, even, you
know, I have been forxtunate in my career, you know,
to try 100's of criminal cases: and I'd be at a loss
to try to get ready for a C5C in, you know, eight or
nine days. And I'm not criticizing him. I think
jt's what happened with the system. The system broke
down. And with the system breaking down,

Mr. MeCarrell was kind of run over. Just like

Mr. Salivin said -- like Mr. McCarrell said, it just
all kind of ended up on him.’ You know, I don't know
that -- that there's any one piece of giaring
evidence, except the lack of time to prepare, the
fact that those indlctments were returned, the fact
that the witnesses could have been interviéwed for
the phone records. And that might have made a
difference in the subject significant charge he was
convicted of.

Now, I cannot imagine any gituation where a
court would not have entertained and granted a motion
to gever a grand larceny casé and a cage charging
criminal sexual conduct in the first degree. When
one case has absolutely no particulax glaring
commection, except for that connection being that the

alleged victim in the criminal sexual conduct is a

Mo~
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defendant in Ehe case of the grand larceny. So,
you've got, all of a sudden, The Court looking at --
I mean, the jury looking at there's a connection here
between these people and the connection is a criminal
charge, And you've got a juvenile where the
juvenile's court records aren't necessarily
admissible. And, you know, Your Honor, that case
should have been severed. And I think and I don't
understand, you know, why that didn't happen. You
know, but at least a motion to sever.

But I think what happened is he probably was
appointed and then the indictments are returned and,
you know, it's just like Mr. McCarrell said, when he
got there and he got sentenced, he said, I didn't
even know they charged me with grand larceny -- not
charge him but indicted him with grand larceny or
were trying him with grand larceny or that he was
charged with lewd act or being tried with lewd act.
Because he was always advised by previous coungel,
Mzr. Johﬁson, that, you know, the case on that wag
net -- was not significant,

And I want to go to this next issue. And I'm
careful because I was a public defender at one point.
And I understand how difficult it can be. But T

can't imagine a situation, Your Honor, where I'm

L5
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appointed to represent a Defendant, within a month or
two. I don't care whatever day you want to say he -
was appointed to represent Mr. McCarrell, give him
the benefit of the doubt that it's six weeks. I
can't not imagine a situation where I don't pick up
the phone and I call Mr. Johnson and I say, Hey,
Brian, what's going on with this thing? I know you
left but I've got to txy this thing. And‘then all of
a sudden there's a wealth of informatiom that comes
in from Mr. Johnson.

and T think that that in itself was a mistake.
and that's, you know, I didn't specifically think
that's what the testimony was going to show but
that's exactly what it was. Is that, you know, he
didn't -- he didn't reach out. 2nd if would have
reached out, he would have found other evidence that
could have gone to Mr. McCarrell's particular
inmocence in this case.

And, you know, Mr. McCarrell, you know, from the
time he was charged with criminal sexual conduct,
going through Mr. Johnson and then going through
Mr. Salivin, he always maintained his innocence. 8o,
there was a tremendous amount of time that -- I know
the Public Defender's Office is busy, but there was

all kind of information that was collected. And that
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information should have been provided to counsel,
And it wasn't. And so, I didn't understand the
situation where you've got a -- I'd say young, but
he's young compared to me. Where he decides he's
going to walk away from the courthouse,

I mean, I think that's a mistake. You know, if
you stay in there T think Judge Stilwell could have
done some stuff. But we're not, .vyou know, you and I
are both trained in the law and have been around it,
8o, that we understand it differently than he does
but he did not have the protection that could have
availed him in a case like this. You know, a
continvance should have been sought, it wasn't
sought. Somebody should have looked at what had gone
on for the last two years, that didn't happen.

A motion should have been sought because the
grand jury had just returned indictments two weeks
before that would have caused a significant igsue for
severance. That severance was mot sought. The
information was not taken and looked at about the
particular phone records. You know, the thought of
what the tie is between the rings is of some
question. But the real guestion becomes there is if
there was some kind of tie between the rings, why in

the world wasn't there a severance motion filed? And
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they shouldn't have been tried together under those
circumstances. Thank you.

THE COURT: All right. Thank you.

MS. COLEMAN: Thank you, Your Honor. In
response to his argument about not being prepared, I
think that Mr. Stalvey, in my opinion, was a very
credible witness, credibly testified that he was
prepared for this trial, he gaid he had plenty of
time to prepare himself. He did not see a reason to
request a continuance. He -- he testified that he
did review the discovery with the Applicant. Whether
or not the Applicant remembers it, he says he went
over it, they discussed all of their strategies. He
gaid that there wasn't much evidence for theﬁ to
discuss. Which is probably one reason why he was
prepared on such short notice. There wasn't much
physical evidence to investigate, not many witnesses
to talk to. And basically came down to their
witnesses words against, you know, who the jury
believed. If they believed this minor victim or not.

Mr. Stalvey -- and Applicant himself testified
that Mr. Stalvey sent him a letter informing him that
he was representing him. He testified that he had --
excuse me, Mr. Stalvey testified that he had met with

him at 1east once. He seemed to think it was more

il
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like three times before the trial and they had
discussed the trial. He knew he was ready for trial
that day he came and he left. He showed up, he left
the trial. He was not there to argue on his behalf.
As far as the photo lineup goes, I would argue
that, first of all, this was not deficient, nothing
by trial counsel was deficient for the photo lineup.

There was a Neil v. Biggers hearing. He argued to

The Judge that this was prejudicial against him, it
wasn't very well put together. He argued that the
differences in skin tome and the age differences
between the people in the photo lineup.' And The
Judge denied his motion and found that it was
admissible.

And I would argue that there's no prejudice
regarding the photo lineup because he was identified
by the minor victim. She knew him, she obviously had
a relationship with him. The Applicant testified
they hung out at least four or five times. She knew
his name and what he locked like. She was able to
pick him out of the photo.

And the victim of the grand larceny, whose
wedding rings had been étolen, he was the one who
identified him in the photo 1ineup. ,And he said that

he had come over to his trailer and they had hung out
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for up to an hour. BSometime axound 30 minutes to an
hour. He knew his n&me and he knew what he looked
1ike. And he identified him several times to law
enforcement and in the courtroom on the photo lineup.
There's. no doubt about the identity of Mr. MoCarrell.
The only question, really, was whether or 'not they
pelieved the testimony of these two victims.

Again, I ask that you don't consider the
allegation of the phone records, as it was not
originally brought up. But to any extent that it is
cdnsidered, the Applicant has not met his burden of
proof. He has no physical evidence, nothing proving
that. he is not the one that sent these text messages.
He says that he did not bring this to the attention
of either of his attorneys. He didn't ask them teo
argue that. He says he would have if he had had more
time,, but he never brought it to thelr attention.
and that probably wouldn't have been something worth
disputing at trial anyway. I don't know that it's
prejudicial is my point there,

as far as severance goes, Mr., Stalvey clearly
testified that this was a very conscious trial
strategy not to sever the charges. He sald he wanted
to be able to attack the credibility of the witness

and he couldn't do that if she weren't there to

alll;
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testify about the rings. BAnd that was his reasoning
for that. That he wanted to place the blame on her.
She had stolen the rings, his theory waé, and she
wanted to blame it on Mr. McCarrell, And he wouldn't
have had that opportunity if he had moved to sever.

I believe that's everything. So, we ask that
you deny hig application for poesitive conviction
relief. Thank you.

THE COURT: I want the attorneys to tell me if
I'm missing something here, but I'm looking at the
transeript dealing with the phone records. And on
Page 137, Lines 6 through 9, the witness, Brocklyn
Pollard, says that her dad did not have a phone and
that he did use her phone. Which is different than
what she said here today.

And on 138, Lines 7 through 9, she was acked,
whether her father was possibly using the phone on
December the 5th?

And she said, Yes.

At any rate, The Court agrees with the position
and arguments set forth by the Attorney General. and
therefore, denies the Application for Post-conviction
Relief., 1I'll ask the Attorney General if she would
prepare an Order.

MS. COLEMAN: Yes, sir, Your Honor.
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THE COURT: Thank you,

MS. COLEMAN: How many days would like that, in
30 days oxr?

THE COURT: ‘Ten.

MS. COLEMAN: Would 30 days be okay?

THE COURT: Thirty days would be okay.

MS8. COLEMAN: Thank you, Youxr Honox.

(WHEREUPON, the proceedings were concluded.)
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STATE OF SOUTH CAROLINA )
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I, APRIL P. HERRON, Official Court Reporter for
the Thirteenth Judicial Circuit of the State of South
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the captioned case, relative to appeal, in the Court of
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APPELLANT'S
EXHIBIT

Steve Lottis
Greenville County Sheriff’s Office

Fop Hom:

CONSENT TO SEARCH COMPUTER(S)/ CELL PHQOME DEYICE?R
;____Bmm[,g Rilrd , have been asked by Inv. _{lgshe¥e

of the Greenville County Sheriff's Office to permit a complete search by the Greenville County Sheriff's
Office or its designees of any and all computers, any electronic and/or retrieval system or medium, and any

related computer peripherals, to include cell phone devices, described below:

_ 7 Lok’ b axye 5 cwis: Sop- TSIV —_
£PU Make, Mode! & Serial Number {if availdble)

Storage or Retrieval Media, Computer Peripherais

and located at __ 30V Owiverside. Ridep § Scke So0 ) GreonMe SC Y0y .
which | own, possess, control, and/or havé access to, for any evidence of a crime or other violation of the
faw. The required passwords, logins, and for specific directions for computer entry are as follows:

[ have been advised of my right to refuse to consent to this search, and | give permission for this search,

freely and voluntarily, and not as the resuit of threats or promise§ of any kind. ‘ )
| authorize those Agents to take any evidence discovered during this search, together with the medium

infon which it is stored, and any associated data, hardware, software and computer peripherals,

/o faa M}.ﬂ Q’Pm
Date Signature .
/2}:2}” . | gloas )"fé"O
Date S%
' oy 7
Signature of Witness .
hat
3ot Uwverdy, Ridee ! Juite S _
Location
PR
it 2
An Accredited Law Enforcement Agency E

4 MeGee Streat, Greenville, SC 29607 / (864) 467-5280 1 Fax (864) 467-5299 Email: siollis@greenvillecounty.ong
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WITNESSES

Brady Mashak

Greenvite County Shariffs Ofice

122002011

Y
i

ARREST WARRANT NUMBER
1500402

q JURY
- TROEMEY"
"'"‘"F"a'a"m[: !EW '
gu of Grand Jury

VERDICT

- Foreperson of Petit Jury
Date:
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DOCKET NO. . 2012-G8-23- 0025722
The State of South Carolina
" . o

COURT OF GENERAL W“s’lﬁl 7‘
June TERM 2042

T N S LSS I
THE STATE

Vs,

TERRY LEMORE McCARRELL

poem e e e L

u2” l RECEIVED
GRAND LARCENY AFR 13 20
VIOLATION §16-13-0030 mm
ENTERED
rene pf

- APPELLANT'S

EXHIBIT
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STATE OF SOUTH CAROLINA
COUNTY OF Cresnviile
STATE .

“Terry Lemors Meearrell

51

R N Sl Vo Vil et Nl Nk el Sy Sy

«CDL VesL] NolJ CWVVes[] NofJ Hazmat Veil Na{:j
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TO: Minor/ Contritariing te the delinquency of s minar

323
IN'THE COURT OF GENERAL SESSTONS

INDICTMENT/CASEX:
ATWE: 1509496
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$.C.Code § ;_l6-17-0490
CDR Code #: __ 0043
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CONCURRENT o {77 CONSECUTIVE (e stnisrios o

The Dsfondant Is 10 be givan oradit for time served pursuant 20 .0, Gods ™ § 24-13-40 10 ba caiculeted K epplied
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STATE OF SOUTHCAROLINA ) ‘ CTMENT FOR o
) GRAND LARCENY
COUNTY OF GREENVILLE )

H . i
Ata Court of General Sessions, convenedon | JUN 2 3}, 2014 the Grand Jurors ofemmftle

County prescat upon their oath: ' l
That TERRY LEMORE McCARRELL did in Greenville County, on or about the 14th day of Novemsber

2011, feloniously take and carry away the personal property of TAMILA WOODARD to wit:
JEWELRY, with a t.aul value of more than Two Thousand Dollars with the intent to deprive the owner
permanently of yuch property. This is in violation of §16-13-0030 of the South Carolina Code of Laws
(1976) x5 amended.

Agrinst the pesce and dignity of the Stats, and contrary 4o the statute in such case mado and provided,
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF GREENVILLE )  THIRTEENTH JUDICIAL CIRCUIT
)
Terry Lemore McCarrell, #171323, y 2016-CP-23-1089
) S o .
Applicant, ) -:: &3 F:;
| ) =2 L7
v, ) — H K
) ORDER OF DISMISSAL = % i)
) -0 ;": 1y :{
State of South Carolina, ) = g Q=
) * oo
Respondent. ) & IS
) -

This matter comes before the éoun by way of a post-conviction relief (PCR) application
filed on February 22, 2016. Respondent submitted its Return and Motion for More Definite
Statement on August 16, 2016. An evidentiary hearing was convened on February 23, 2017, at
the Greenville County Courthouse. Applicant was present at the hearing and was represented by |
William G. Yarborough, 111, Esquire. Respondent was represented by Assistant Attorney General
Julie A. Coleman of the South Carolina Attorney General's Office.

L PROCEDURAL HISTORY

The records before this Court indicate that Applicant is incarcerated with the South
Carolina Department of Corrections pursuant to the Greenville County Clerk of Court’s orders of
commitment. Applicant was indicted by the February 2013 term of the Greenville County Grand
Jury for Criminal Sexual Conduct, First Degree (2012-GS-23-00967) and Lewd Act Upon a
Child (2012-GS-23-00968). Applicant was subsequently indicted by the June 2014 term of the
Greenviile County Grand Jury for Contributing to the Delinquency of a Minor (2012-GS-23-
01662) and Grand Larceny (2012-GS-23-02622). Alex Stalvey, Esquire, represented him. On

July 7, 8, and 10,2014, Applicant proceeded to a jury trial pursuant to which he was found guilty

as indicted on all charges. The Honorable Robin B. Stilwell sentenced Applicant to confinement
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for twenty years for the count of Criminal Sexual Conduct, First Degree, fifteen years for the
count of a Lewd Act Upon a Child, three years for the count of Contributing to the Delinquency
of a Minor, and five years for the count of Grand Larceny. The sentences are set to run
concurrently,

A notice of appeal was filed on Applicant’s behalf and an appeal perfected pursuant to
Anders v California, 378 U.S. 738, 87 S. Ct. 1396 (1967). The South Carolina Count of Appeals
dismissed Applicant’s appeal after review, State v. McCarrell, Op. No. 2016-UP-005 (filed on
January 13, 2016). Remittitur was issued on January 29, 2016.

IL ALLEGATIONS

In his current application, Applicant alleges that he is being heid in custody unlawfully

based on the following allegations:

1. “All of the charges were tried together, the trial should have been severed to
separate the Grand Larceny charges from the others. His attorney failed to sever
the trial.” (sic)

a. “Because the Defendant pled guilty to Grand Larceny, his guilt of that
charge spilled over into the jury's perception and assessment of his
innocence of the charges he did not plead guilty to.”

2. “The victim of Grand Larceny was shown a photographic line up, and his
identification was tainted by law enforcement’s use of unnecessarily suggestive
identification procedure. Additionally, this line up was introduced at trial and was
prejudicial to the Defendant. His attorney failed to prevent the admission of this
evidence and testimony.”

a. “The line up included photographs thal were clearly mugshots and the
other mens® appearance in regard to skin tone, age, weight and hair style
{including facial hair), varied widely. Therefore, the Grand Larceny victim
and witness only had to choose from two photographs to identify the
Defendant, instead of six. The admission of this line up at trial was also
prejudicial to the Defendant because the mugshots of the Grand Larceny
charge spilled over into the jury’s perception and assessment of his
innocence of the charges he did not please guilty to.”

3. “His attomey failed to object at various instances of prejudice 1o the Defendant at
trial.”

a. “Evidence and testimony were introduced that were unduly prejudicial to
the Defendant.”
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III. APPLICABLE LAW
In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in their application. Butler v. State, 286 S.C. 441, 334 8.E.2d 813 (1985). Where the
application alleges ineffective assistance of counse! as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonabie
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (! 089),

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel’s performance was
deficient. 1d. Under this prong, courts measure an attorney's performance by its "reasonableness
under prevailing professional norms." Id. (citing Strickland, 466 U.S. al 688). Second, any
deficient performance must have prejudiced the applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.” Id. at 117-18, 386 S.E.2d at 625. With respect to guilty pleas, the Applicant must
show that there is a reasonable probability that, but for counsel's alleged errors, he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart , 474 U.S. 52, 106

S.Ct. 366 (1985).
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V. SUMMARY OF RELEVANT TESTIMONY

Al the evidentiary hearing, Applicant testified on his own behalf and presented testimony
from Trial Counsel, Alex Stalvey, and Brooklin Pollard.

Trial Counsel testified al the hearing that he works in private practice, and at the time he
represented Applicant, he was a contracl Assistant Public Defender who was appointed 1o the
case. He stated that he met with Applicant at least once before the trial, and he believed they met
three times. He stated that Applicant maintained his innocence and wanted a trial and would not
accepl a plea offer. Trial Counsel testified that he visited Applicant on June 28, 2014, ten days
before the trial, but he recalled having the case longer than just ten days because he spent time
having significant conversations with the Solicitor about plea negotiations. He stated that Brian
Johnson previously represented Applicant before he took the case, but he never met with him to
discuss the file.

Trial Counsel testified that he did not have much of a relationship with Applicant. He
stated that he felt fully prepared for trial and that there was no reason to request a continuance; if
he had felt like he needed more time, he would have asked for a continuance. Trial Counsel
stated that Applicant was tried in his absence; he chose to leave the courthouse right before they
picked a jury for trial and did not return. He stated that he does not recall being given any reason
why Applicant left the trial.

Trial Counse) testified that the minor Victim in this case had a juvenile record, but he
would not have been able to get any of her prior convictions in at trial on cross-examination
because they were inadmissible. However, he testified that the Victim testified about her prior

convictions and all the trouble she had been in on the stand at trial.
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Trial Counsel testified that he chose not 10 move to sever the charges into two separate
trials because his strategy was to attack the credibility of the Victim, which he could not have
done unless all the charges were tried together. e stated that the Victim was involved in the
Grand Larceny, and his defense was that the Victim fabricated the Criminal Sexual Conduct
allegations so that she would not be blamed for the theft of the stolen rings. He stated that the
Victim admitted on the stand at trial that she lied about being pregnant with Applicant's child to
avoid blame for the stolen rings.

Trial Counsel testified that he moved to suppress the photo lineup in a Neil v. Biggers
hearing before the trial began. He stated that he challenged the reliability of the lineup based on
the skin tones, facial hair, and ages of the men in the photographs, but his motion was denied and
the lineup was found to be admissible. Trial Counsel testified that, even if the photographs in the
lineup had been different, he does not believe that it would have changed the outcome of the case
because the minor Victim and the thefi Victim had spent significant amounts of time with
Applicant and both identified him multiple times.

Afier Trial Counsel's testim‘cmy, Applicant 100k the stand. Applicant testified that he was
arrested for grand tarceny for the theft of a pair of rings on December 20, 2011. He stated that he
bonded out, but he was amrested again for criminal sexual conduct around January, 2012, He
stated that Brian Johnson was appointed to represent him after he was amrested again, and he was
released again on bond in April of 2012. Applicant stated that he had a good relationship with his
first attorney and they met several times. He stated that on June 27, 2014, he received a letter
from Trial Counsel telling him that he now represented him on his case and Mr. Johnson had

been relieved.

Page 5 of11

489



490

Applicant testified that he showed up for court on July 7, 2014, ready and knowing that
he was going to tria) that day. He stated that he talked to Trial Counsel about his case, but he did
not know that Trial Counsel was his lawyer at that point; he still thought Mr. Johnson was his
lawyer. He stated that he told Trial Counsel about some facts of his case that he believed would
help him, but Trial Counsel was not listening, so he became frustrated, which is why he left. He
stated that he did not have enough time to talk to Trial Counsel before the trial, but he did not ask
for a continuance or file a motion to have counsel relieved because he did not know that he could
do s0.

Applicant testified that he met the minor Victim through her mother, and he had no
relationship with her. He stated that he was a close friend of the family and he spent time around
the Victim four or five times while her mother was at work, and they watched television
together, He stated that he did not have a sexual relationship with the Victim or her mother.

Applicant testified that he was indicted of grand larceny only two weeks before the trial,
and he was surprised, because the whole time they were preparing for trial, he thought it was just
over the CSC charges. However, he‘ stated that he was arrested for the grand larceny charge.

Finally, Applicant presented testimony from witness Brooklin Pollard. Ms. Pollard
testified that she is Applicant's daughter. She stated that she testified at trial for the State about
the text messages used as evidence at trial, She stated that they were her messages and they came
from her cell phone.

VI. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
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testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to $.C. Code Ann. §17-27-80 (1985).

As a matter of general impression, this Court finds Applicant’s testimony and assertions
to be not credible. In contrast, this Court finds Counsel’s testimony to be credible and persuasive.
These credibility findings have been applied to the Court’s findings and conclusions set forth
below.

INEFFECTIVE ASSIS'l;ANCE OF COUNSEL

Applicant has asserted several allegations of ineffective assistance of counsel. This Court
finds these claims 10 be meritless and they should be denied and dismissed with prejudice. Each
allegation presented at the evidentiary hearing is addressed below.

Generally

In general this Court finds that Trial Counsel was adequately prepared for Applicant's
trial and did not fall below the standards of professional norms in any manner. Trial Counsel
credibly testified thal he had enough time to prepare for trial and did not have any reason 10
request more time. He communicated properly with Applicant and reviewed all discovery
materials with him. Based on this testimony and the record before the court, this Court finds that
Trial Counsel's representation was not ineffective in any regard.

Failure to move fo sever the charges into separale trials

Applicant alleges that Trial Counsel was ineffective for failing to move 1o sever the

Grand Larceny charge into a separate trial from the Criminal Sexual Conduct charges. This

allegation is meritless.
Trial Counse! testified that he had a very specific trial strategy in choosing not 1o sever

these charges. He stated that he wanted to attack the credibility of the minor Victim, and he
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would not have been able to do that for any charge without trying all of them together. Trial
Counsel's strategy was to suggest to the jury that the minor Victim fabricated her story about the
criminal sexual conduct in order to escape punishment for stealing the rings, which were the
subject of the grand larceny.

Strickland requires that trial counsel must be given leeway to make reasonable strategic
decisions. No particular set of detailed rules for counsel’s conduct can satisfactorily take account
of the variety of circumstances faced by defense counsel or the range of legitimate decisions
regarding how best to represent a criminal defendant. Strickland v._ Washington, 466 U.S. 668,
688-689 (1984). “Representation is an art, and an act or omission that is unprofessional in one
case may be sound or even brilliant in another.” Id. at 691. Therefore, judicial scrutiny of
counsel’s performance must be highly deferential. 1d. at 689. Where counsel articulates a valid
strategic reason for his action or inaction, counsel’s performance should not be found ineffective.
Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1996); Underwood v. State, 309 8.C. 560, 425
S.E.2d 20 (1992); Stokes v. State, 308 S.C. 546, 419 8.E.2d 778 (1992). Courts must be wary of
second puessing counsel’s trial tactics; and where counsel articulates a valid reason for
employing such strategy, such cor;duct is not ineffective assistance of counsel. Whitehead v.

State, 308 S.C. 119,417 S.E.2d 529 (1992).

This Court finds that Trial Counsel articulated a valid trial strategy in choosing not to
sever the trials, and thus his choice was not deficient. Furthermore, Applicant has failed to show
any prejudice resulting from his choice not to sever. Because Applicant failed to prove either

prong of the Strickland test, this allegation is denied and dismissed with prejudice.
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Failure 1o prevent the admission of the pholo lineup

Applicant alleges that Trial Counsel was ineffective for failing to prevent the admission
of the photo lineup. This allegation is meritless.

Trial Counsel did, in fact, object to the photo lineup and chalienged its admissibility in a
pre-trial hearing. He argued to the trial court that the differences in skin tone, facial hair, and age
between the men in the photographs made it unreliable, but the trial court found the lineup
admissible after considering his argument. There was nothing further Trial Counsel could have
done in order to prevent its admission. Therefore, this Court finds that Trial Counsel was not
deficient in any manner with regard to this allegation, and Applicant can show. no prejudice
resulting from any inaction, This allegation is denied and dismissed with prejudice.

Failure to challenge text messages from cell phone

At the evidentiary hearing, Applicant attempied to raise an allegation of ineffective
assistance of counsel based on Trial Counsel's failure to challenge the cell phone records
admitted at trial, which he alleged were text messages that came from a phone that was used by
people other than Applicant. Respondent objected, claiming this allegation was outside the scope
of his original application. Respondent noted that it had filed a Return and Motion for More
Definite Statement, and no amended application was filed regarding this allegation. This Court
sustained Respondent's objection and held that Applicant could not raise any additional
allegations regarding the celi phone records.

This Court finds that any atlegation regarding the text messages or cell phone records
shall not be considered as they were not properly raised, and thus are denied and dismissed with

prejudice.

Page 9 of 11

493



494

ALL OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any lestimony, argument, or evidence at the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

VIl. CONCLUSION

Based on all the foregoing,l'this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that Applicant must file and serve a notice of appeal within thirty days
from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right 1o an appeltate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf, Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

[signature page io follow]
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IT IS THEREFORE ORDERED:

I. That the application for Post-Conviction Relief is denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED thisZ¥__ day of

BROOKE P GOLDSMITH ©
Presiding Judge
Thirteenth Judicial Circuit

4 , South Carolina
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QUESTIONS PRESENTED

L WHETHER THE PCR COURT ERRED IN FINDING THAT TRIAL COUNSEL’S
PERFORMANCE WAS NOT DEFICIENT OR PREJUDICIAL IN THE FAILURE TO
SEVER THE CHARGES.

A. WHETHER THE PCR COURT ERRED IN FINDING THAT TRIAL
COUNSEL HAD ARTICULATED A REASONABLE TRIAL STRATEGY IN
ALLOWING THE CHARGES TO BE TRIED TOGETHER.



STATEMENT OF THE CASE

On February 19, 2013, a grand jury convened in Greenville County and indicted
Petitioner, Terry L. McCarrell, for criminal sexual conduct (CSC) with a minor in the second
degree (2012-GS-23-967), lewd act upon a child (2012-GS-23-968), grand larceny (2012-GS-23-
2622), and contributing to the delinquency of a. minor (2012-GS-23-1662). App’X. pp. 474-475;
478-479; 482-483; 486-487. All four charges were tried together on July 7, 2014 before the
Honorable Robin B. Stilwell. Assistant Solicitors Lisa A. Bentley and Andrew Culbreath
represented the State. Alex Stalvey represented Petitioner. Petitioner was tried in absentia.
App’x. p. 104. The jury found Petitioner guilty on all charges as indicted. App’x. pp. 363-364.
Petitioner was sentenced to twenty (20) years imprisonment for CSC with a minor in the second
degree, fifteen (15) years imprisonment for the lewd act upon a minor charge, three (3) years
imprisonment for contributing to the delinquency of a minor, and five (5) years imprisonment for
grand larceny, with credit for time served and all to run concurrent to one another. App’x. pp.
473, 477, 481, 485. Judge Stillwell placed the sentences under seal. App’x. p. 368. Pursuant to
Section 17-25-135 of the South Carolina Code of Laws, Petitioner-shall be placed on the Ceniral
Registry of Child Abuse and Neglect for the CSC and lewd act charges. App’x. pp. 473, 477.

Petitioner timely filed a notice of appeal (App. Case # 2014-001586). His appeal was
dismissed by the South Carolina Court of Appeals by way of an Anders Brief. (State v.

McCarrell, No. 2016-UP-005 (Ct. App. 2016)).
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Petitioner filed for post-conviction relief (PCR) in February 2016,' raising the following
grounds:

1. All of the charges were tried together; the trial should have been severed to separate
the Grand Larceny charges from the others. His attorney failed move to sever the
trial. .
= Because the Defendant pled guilty to Grand Larceny, his guilt of that charge

spilled over into the jurys' perception and assessment of his innecence of the
charges he did not plead guilty to.

2. The victim of Grand Larceny was shown a photographic line up, and his
identification was tainted by law enforcement's use of unneccessarily suggestive
identification procedure. Additionally, this line up was introduced at trial and was
prejudical to the Defendant. His attorney failed to prevent the admission of this
evidence and testimony.
=  The line up included photographs that were clearly mugshots and the line up's

other mens' appeareance in regard to skin tone, age, weight and hair style
(including facial hair), varied widely. Therefore, the Grand Larceny victim and
witness only had to choose from two photographs to identify the Defendant,
instead of six. The admission of this line up at trial was also prejudicial to the
Defendant because the mugshots of the Grand Larceny charge spilled over into
the the jury's perception and assessment of his innocence of the other charges
that he was being tried.

3. His attorney failed to object at various instances of prejudice to the Defendant at
trial.

»  Evidence and testimony were introduced that were unduly prejudicial to the
Defendant.

App’x. pp. 41-47.
An evidentiary hearing was held before the Honorable Brooks P. Goldsmith on February 23,

2017. App’x. p 373. Petitioner, trial counsel, and a frial witness, Brooklyn Pollard were each

! Petitioner initially filed his PCR while his direct appeal was still pending. App’x. pp. 28-35;
36-39. His initial PCR application was dismissed without prejudice on August 13, 2015, App’x.

pp- 13-14.





