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 STATE OF SOUTH CAROLINA 
 ADMINISTRATIVE LAW COURT 

Watertoys, LLC, d/b/a Tidalwave 
Watersports, 

 
                                              Petitioner, 

v. 
 
South Carolina Department of Revenue, 
 

Respondent. 

Docket No. 23-ALJ-17-0362-CC 
 

ORDER GRANTING 
RESPONDENT’S MOTION FOR 

SUMMARY JUDGMENT  
AND DENYING PETITIONER’S 

MOTION FOR  
SUMMARY JUDGMENT 

This case is before the Administrative Law Court (ALC or Court) pursuant to a Request 

for Contested Case Hearing filed on September 5, 2023, by Watertoys, LLC, d/b/a Tidalwave 

Watersports (Petitioner).  Petitioner contests a determination by the South Carolina Department of 

Revenue (Respondent, DOR, or Department) finding it liable for admissions taxes arising out of 

parasailing rides for which it charged passengers admission fees from September 1, 2018, to 

December 31, 2021 (the Audit Period).  On March 25, 2024,  Petitioner filed a Motion for 

Summary Judgment.  On March 29, 2024, DOR filed its own Motion for Summary Judgment.  

Responses and Replies were filed with respect to each of the motions. 

Under SCALC Rule 68, this Court may apply the South Carolina Rules of Civil Procedure 

in contested case proceedings where no ALC rule applies.  Therefore, Rule 56, SCRCP, applies in 

determining whether summary judgment is proper in this case.  Summary judgment is proper when 

there is no issue as to any material fact and the moving party is entitled to a judgment as a matter 

of law.  Quality Towing, Inc. v. City of Myrtle Beach, 340 S.C. 29, 33, 530 S.E.2d 369, 371 (2000); 

Rule 56(c), SCRCP.  Summary judgment should not be granted even when there is no dispute as 

to evidentiary facts, if there is disagreement concerning the conclusions or inferences to be drawn 

from those facts.  Moriarty v. Garden Sanctuary Church of God, 341 S.C. 320, 327, 534 S.E.2d 

672, 675 (2000).  When determining whether any triable issue of fact exists, “the evidence and all 

inferences which can reasonably be drawn therefrom must be viewed in the light most favorable 

to the nonmoving party.”  Quail Hill, LLC v. Cty. of Richland, 387 S.C. 223, 235, 692 S.E.2d 499, 

505 (2010) (citation omitted).  However, when plain, palpable, and indisputable facts exist on 

which reasonable minds cannot differ, summary judgment can be granted.  Trico Surveying, Inc. 

v. Godley Auction Co., Inc., 314 S.C. 542, 544, 431 S.E.2d 565, 566 (1993).  
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“The purpose of summary judgment is to expedite disposition of cases which do not require 

the services of a fact finder.”  George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001).  “A 

court considering summary judgment neither makes factual determinations nor considers the 

merits of competing testimony; however, summary judgment is completely appropriate when a 

properly supported motion sets forth facts that remain undisputed or are contested in a deficient 

manner.”  David v. McLeod Reg'l Med. Ctr., 367 S.C. 242, 250, 626 S.E.2d 1, 5 (2006).  A party 

may not rest upon the mere allegations or denials of his pleadings.  Rule 56(e), SCRCP.  A party 

opposing summary judgment must come forward with affidavits or other supporting documents 

demonstrating the existence of a genuine issue for trial.  Doe ex rel. Doe v. Batson, 345 S.C. 316, 

320, 548 S.E.2d 854, 856 (2001).  One may not create a genuine issue of material fact and, thus, 

avoid summary judgment by asserting that the trier of fact may disbelieve uncontradicted evidence. 

Hoard ex rel. Hoard v. Roper Hosp., Inc., 387 S.C. 539, 549, 694 S.E.2d 1, 6 (2010).  

In this case, the parties agree that there is no genuine issue of material fact relevant to the 

transactions at issue.  Therefore, it is appropriate to resolve the issues related to those transactions 

by summary judgment. 

PETITIONER’S MOTION 

Petitioner moves for summary judgment finding Petitioner’s parasailing ticket sales 

income is exempted from the admissions tax.  S.C. Code Ann. § 12-21-2420 (2014 & Supp. 2023) 

imposes an admissions tax on amounts paid to enter places of amusement.  For purposes of that 

section, “admission” is defined in S.C. Code Ann. § 12-21-2410 (2014) as “the right or privilege 

to enter into or use a place or location.”  Petitioner argues parasailing falls under an exemption 

from admissions taxes found at section 12-21-2420(13), which states “[N]o tax may be charged or 

collected: . . . [o]n admissions to boats which charge a fee for pleasure fishing, excursions, sight-

seeing and private charter.”  Petitioner argues parasailing falls within the language, “excursions, 

sight-seeing and private charter” in section 12-21-2420(13).  Additionally, Petitioner points to S.C. 

Rev. Rul. #05-14, a policy statement issued by the Department, which states: 

It should be noted that it has been the longstanding position of the Department that 
. . . fees for boat, carriage, helicopter, plane or bus rides for touring, charter, fishing, 
or excursion . . . are not subject to the admissions tax. 

In its motion, Petitioner states the following: 

[‘]Excursion[’] means: ‘a short journey or trip, especially one engaged in leisure 
activity.’  (Oxford Dictionary) or ‘a usually brief pleasure trip’ (Webster’s Seventh 
New Collegiate Dictionary)[.]  [‘]Sight-seeing[’] means: ‘the activity of visiting 
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places of interest in a particular location.’ (Oxford Dictionary) or ‘the act or pastime 
of seeing sights.’  (Webster’s Seventh New Collegiate Dictionary[.]  [‘]Private 
charter[’] means: ‘the reservation of an aircraft, boat, or bus for private use.’ 
(Oxford Dictionary) or ‘a mercantile lease of a ship or some principal part of it.’  
(Webster’s Seventh New Collegiate Dictionary)[.] 

Petitioner argues section 12-21-240(13) is unambiguous and that the definitions Petitioner cites of 

“excursion,” “sight-seeing,” and “private charter” plainly encompass parasailing. 

The cardinal rule of statutory construction is to ascertain and effectuate the intent 
of the legislature.  Under the plain meaning rule, it is not the court’s place to change 
the meaning of a clear and unambiguous statute.  Where the statute’s language is 
plain and unambiguous, and conveys a clear and definite meaning, the rules of 
statutory interpretation are not needed and the court has no right to impose another 
meaning. 

Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (citation omitted).  In the 

alternative, Petitioner argues if section 12-21-240(13) is ambiguous, then the Court is required to 

construe the ambiguity against the Department, citing Alltel Commc’ns, Inc. v. S.C. Dep’t of 

Revenue, 399 S.C. 313, 321, 731 S.E.2d 869, 873 (2012). (Where the language relied upon to bring 

a particular person within a tax law is ambiguous or is reasonably susceptible of an interpretation 

that will exclude such person, then the person will be excluded, any substantial doubt being 

resolved in his favor.) 

RESPONDENT’S MOTION 

The Department moves for summary judgment finding Petitioner liable for admissions 

taxes on ticket sales for parasailing rides Petitioner conducted during the Audit Period.  Section              

12-21-2420 imposes an admissions tax on amounts paid to enter places of amusement.  For 

purposes of that section, “admission” is defined in section 12-21-2410 as “the right or privilege to 

enter into or use a place or location.”  A “place of amusement” is “any enclosure or location 

consisting of an activity that occupies one’s spare time, distracts the mind, relaxes, entertains, or 

gives pleasure.”  S.C. Rev. Rul. # 05-14.  The Department’s published policy statement specifically 

includes “para sail rides” as an example of a place of amusement subject to admissions taxes.  Id.   

The Department also argues Petitioner does not qualify for a tax exemption.  Section 12-

21-2420 provides exemptions for admissions taxes.  “The language of a tax exemption statute must 

be given its plain, ordinary meaning and must be strictly construed against the claimed exemption.”  

Home Med. Sys., Inc. v. S.C. Dep’t of Revenue, 382 S.C. 556, 564, 677 S.E.2d 582, 587 (2009).  
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Additionally, the Department argues Petitioner is liable for penalties for failing to file its 

admissions tax returns during the Audit Period.  S.C. Code Ann. § 12-54-43(C)(1) (2014) states: 

In the case of failure to file a return on or before the date prescribed by law, 
determined with regard to any extension of time for filing, there must be added to 
the amount required to be shown as tax on the return, a penalty of five percent of 
the amount of the tax if the failure is for not more than one month, with an additional 
five percent for each additional month or fraction of the month during which the 
failure continues, not exceeding twenty-five percent in the aggregate. 

S.C. Code Ann. § 12-54-43(C)(1) (2014).  Section 12-54-43(E) states: 

In case of failure to pay any amount of any tax required to be shown on a return 
which is not shown, including an assessment within ten days of the date of the 
notice and demand for payment, there must be added to the amount of tax stated in 
the notice and demand one-half of one percent of the amount of the tax if the failure 
is for not more than one month, with an additional one-half of one percent for each 
additional month or fraction of a month during which the failure continues, not 
exceeding twenty-five percent in the aggregate. 

S.C. Code Ann. § 12-54-43(E) (2014). 

ANALYSIS OF THE MOTIONS 

The parties do not dispute any of the material facts of this case.  Both parties agree 

parasailing is a form of amusement.  Therefore, the parties’ respective motions turn on the issue 

of whether parasailing is exempted from the admissions tax.  Section 12-21-2420(13) provides an 

exemption for “admissions to boats which charge a fee for pleasure fishing, excursion, sight-seeing 

and private charter.”  Petitioner points to S.C. Rev. Rul. #05-14 which states the Department does 

not consider “fees for boat, carriage, helicopter, plane or bus rides for touring, charter, fishing, or 

excursion” subject to admissions taxes.  However, the same Department ruling specifically notes 

“para sail rides” are subject to admissions taxes.  “If the statute or regulation ‘is silent or ambiguous 

with respect to the specific issue,’ the court then must give deference to the agency's interpretation 

of the statute or regulation, assuming the interpretation is worthy of deference.”  Kiawah Dev. 

Partners, II v. S.C. Dep’t of Health & Env’t Control, 411 S.C. 16, 33, 766 S.E.2d 707, 717 (2014); 

quoting Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).  

“[C]ourts defer to an administrative agency's interpretations with respect to the statutes entrusted 

to its administration or its own regulations ‘unless there is a compelling reason to differ.’”  Kiawah, 

411 S.C. at 34, 766 S.E.2d at 718. 

Section 12-21-2420(13) is silent with respect to whether parasailing falls under “excursion, 

sight-seeing and private charter.”  Therefore, the statute is ambiguous with respect to whether 
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parasailing falls under the exemption.  Petitioner argues South Carolina precedent requires the 

Court to resolve the ambiguity in favor of Petitioner.  However, the Alltel case cited by Petitioner 

relates to whether a taxpayer is subject to a tax rather than whether the taxpayer is exempt from 

the tax.  Both parties admit the admissions charged for Petitioner’s parasailing rides are subject to 

an admissions tax pursuant to section 12-21-2420 unless an exemption applies to parasailing.  

Therefore, the Alltel case is inapplicable to this matter because there is no ambiguity about whether 

section 12-21-2420 applies to Petitioner. 

Instead, the statute in question in this matter is a tax exemption.  South Carolina law 

requires tax exemption statutes to be construed strictly against the claimed exemption.  Home Med. 

Sys., 382 S.C. at 564, 677 S.E.2d at 587.  The Department’s interpretation of this matter in           

S.C. Rev. Rul. #05-14 states “para sail rides” are subject to the admissions tax. Parasail rides are 

not specifically exempted under either of the above code sections.  Although section 12-21-

2420(13) exempts “admissions to boats which charge a fee for . . . excursion, sight-seeing and 

private charter,” the statute does not specifically exempt parasailing.  In contrast, there is no 

ambiguity in the Department’s interpretation.  The Department explicitly states “para sail rides” 

are subject to the admissions tax.  The later language in S.C. Rev. Rul. #05-14 regarding the 

Department’s longstanding position that “fees for boat . . . rides for touring, charter, fishing, or 

excursion . . . are not fees to enter or use a place of amusement and are not subject to the admissions 

tax,” merely supplements the preceding statement that “The following list of places of amusements 

is not all inclusive and is merely provided as guidance.” The Department’s longstanding 

interpretation, published in a policy statement, is entitled to deference. Moreover, the language of 

the exemption does not unambiguously include parasailing. Therefore, a strict construction of the 

exemption excludes parasail rides from its terms. Since Petitioner’s admissions for parasailing 

rides are subject to the admissions tax as a matter of law, the Court grants the Department’s motion 

for summary judgment and denies Petitioner’s motion for summary judgment. Accordingly, 

ORDER 

IT IS HERREBY ORDERED that the Petitioners’ Motion for Summary Judgment is 

DENIED. 
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IT IS FURTHER ORDERED that the Department’s Motion for Summary Judgment is 

GRANTED.  Furthermore, Petitioner is liable for penalties pursuant to section 12-54-43.

AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

April 18, 2024
Columbia, South Carolina
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CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this 

cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail to 

the address provided by the party(ies) and/or their attorney(s). 

Robin E. Coleman 
Judicial Aide to Judge Deborah Brooks Durden 

April 18, 2024 
Columbia, South Carolina 

04/18/2024

Robin E Coleman
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 STATE OF SOUTH CAROLINA 
 ADMINISTRATIVE LAW COURT 

Watertoys, LLC, d/b/a Tidalwave 
Watersports, 

 
                                              Petitioner, 

v. 
 
South Carolina Department of Revenue, 
 

Respondent. 

Docket No. 23-ALJ-17-0362-CC 
 

ORDER DENYING  
PETITIONER’S MOTION 

FOR RECONSIDERATION 

This case is before the Administrative Law Court (ALC or Court) pursuant to a Request 

for Contested Case Hearing filed on September 5, 2023, by Watertoys, LLC, d/b/a Tidalwave 

Watersports (Petitioner).  Petitioner contests a determination by the South Carolina Department of 

Revenue (Respondent, DOR, or Department) finding it liable for admissions taxes arising out of 

parasailing rides for which it charged passengers admission fees from September 1, 2018, to 

December 31, 2021 (the Audit Period).  The parties entered into stipulations of fact dated March 

20, 2024. On March 25, 2024, Petitioner filed a Motion for Summary Judgment. On March 29, 

2024, DOR filed its own Motion for Summary Judgment.  Responses and Replies were filed with 

respect to each of the motions. On April 18, 2024, this Court issued an Order Granting 

Respondent’s Motion for Summary Judgment and Denying Petitioner’s Motion for Summary 

Judgment.  On April 24, 2024, Petitioner filed a Motion for Reconsideration. On May 7, 2024, 

DOR filed a response to the motion. 

  In its Motion to Reconsider, Petitioner raises for the first time an assertion that a genuine issue 

of material fact exists as to whether parasail rides fall under the exemption to the admissions tax for 

admission to boats which charge a fee for pleasure fishing, excursions, sight-seeing and private 

charter. Petitioner failed to raise this issue in its brief in support of its Motion for Summary Judgment 

or in response to Respondent’s Motion for Summary Judgment. A party cannot use a Rule 59(e) 

motion to raise for the first time an issue that the party could have raised prior to judgment but did 

not. Hickman v. Hickman, 301 S.C. 455, 392 S.E.2d 481 (Ct. App. 1990). 

Moreover, if Petitioner intended for the Court to find that a genuine issue of fact exists to 

foreclose summary judgment, it was incumbent upon Petitioner to file an affidavit or other 

evidence setting forth the factual dispute. A party may not rest upon the mere allegations or denials  
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of his pleadings. Rule 56(e) SCRCP.  A party opposing summary judgment must come forward 

with affidavits or other supporting documents demonstrating the existence of a genuine issue for 

trial. Doe v. Batson, 345 S.C. 316, 321, 548 S.E.2d 854, 856 (2001). One may not create a genuine 

issue of material fact and, thus, avoid summary judgment by asserting that the trier of fact may 

disbelieve uncontradicted evidence. Hoard ex rel. Hoard v. Roper Hosp., Inc., 387 S.C. 539, 694 

S.E.2d 1 (S.C. 2010). 

The remaining arguments in Petitioner’s Motion for Reconsideration merely reiterate the 

arguments made in the Motions for Summary Judgment, which have been carefully considered 

and ruled upon by this Court.  This motion does not seek to correct manifest errors of law or fact 

or to present newly discovered evidence.  Accordingly,

ORDER

IT IS THEREFORE ORDERED that Petitioner’s Motion for Reconsideration is 

DENIED.

AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

May 14, 2024
Columbia, South Carolina
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CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this 

cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail to 

the address provided by the party(ies) and/or their attorney(s).

Robin E. Coleman 
Judicial Aide to Judge Deborah Brooks Durden 

May 14, 2024 
Columbia, South Carolina 
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Columbia, South Carolina 

cc: 
Thomas R. Goldstein, Esquire 
Marcus Dawson Antley, III, Esquire 
The Honorable Deborah B. Durden 
The Honorable Jana E. Shealy

FILED 

Jul 18 2024 
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STATE OF SOUTH CAROLINA 
ADMINISTRATIVE LAW COURT 

Watertoys, LLC, d/b/a Tidalwave Watersports, 
 

Petitioner, 
v. 

 
South Carolina Department of Revenue, 
 

Respondent. 

Docket No.23-ALJ-17-0362-CC 
 
 

ORDER AND  
NOTICE OF HEARING  

 This case was remanded to the Administrative Law Court (Court) from The South Carolina 

Court of Appeals for an order specifying the amount of taxes Petitioner Watertoys, LLC, d/b/a 

Tidalwave Watersports (Petitioner) must pay and/or the amount of the bond Petitioner must post 

pursuant to S.C. Code Ann. § 12-60-3370. On July 24, 2024, Counsel for Petitioner sent a letter to 

this Court requesting a hearing concerning the appeal bond. 

 IT IS THEREFORE ORDERED that the parties in the above-captioned case shall 

provide this Court with a brief giving their position on the current amount of tax, interest and 

penalties due. These briefs shall be submitted by Monday, August 26, 2024. 

IT IS ALSO ORDERED that a hearing on the merits of this action is scheduled to begin 

before the undersigned Judge at 10:00 a.m. on Wednesday, August 28, 2024, at the ALC, located 

at 1205 Pendleton Street, Edgar A. Brown Building, Second Floor, Suite 224, Columbia, South 

Carolina. All parties shall be present in the courtroom thirty (30) minutes prior to the hearing 

so the original of each exhibit can be marked by the party intending to introduce it into the record 

at the hearing.  During this time, the parties may also share exhibits. 

 Additionally, the parties shall take note of the following: 

1. This hearing will be conducted in accordance with the Rules of Procedure for the 

Administrative Law Court (SCALC Rules), a copy of which is available from the 

Clerk of Court or on the Court’s website, www.scalc.net. 

2. Unless otherwise determined by the presiding Judge, the hearing will proceed as 

follows: 

a. Call of the case; 

b. Motions and other preliminary matters; 

c. Stipulations, agreements, or consent orders entered into the record; 

d. Opening statements, with the party requesting the contested hearing 
proceeding first; 
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e. Presentation of evidence;

f. Final arguments, with the party requesting the contested hearing opening 
and closing.

3. Parties shall bring to the hearing all documents, records, and witnesses needed to 

present the parties’ cases.  All exhibits moved for introduction at the hearing must 

be originals.  Upon good cause shown at the hearing, copies may be substituted for 

original exhibits as provided in the South Carolina Rules of Evidence (SCRE). 

Note: If special equipment is required for the presentation of evidence, the 

party presenting the evidence is responsible for obtaining the equipment and 

its custody.

4. Subpoenas are available to the parties, pursuant to S.C. Code Ann. § 1-23-320(d) 

(Supp. 2020) and the SCALC Rule 22, to compel the attendance of witnesses or the 

production of documents at the hearing.  The parties are responsible for the service 

of subpoenas.

5. Failure by a party to appear at the hearing may result in:

a. A finding that the party who fails to appear does not object to the relief of 
which notice has been given;

b. Dismissal of the case of the party who fails to appear;

c. Exclusion of evidence proffered by the party who fails to appear; or

d. Such other rulings as are deemed appropriate by the presiding judge.

6. For good cause shown, the parties may request a continuance no later than 24 hours 

prior to the scheduled hearing date.  Failure to timely request a continuance may 

result in the imposition of court costs and court reporter fees.

7. In the case of settlement or dismissal, failure of the parties to inform the Court 

before the scheduled hearing that the hearing is not necessary may result in the 

imposition of court costs and court reporter fees.

8. An attorney representing a party must file a Notice of Appearance within ten (10) 

days of service of this Notice, unless previously filed with the Court.  See SCALC 

Rule 8(B).

AND IT IS SO ORDERED.

August 1, 2024 Deborah Brooks Durden, Judge
Columbia, South Carolina S.C. Administrative Law Court
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CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this 

cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail to 

the address provided by the party(ies) and/or their attorney(s). 

Robin E. Coleman 
Judicial Aide to Judge Deborah Brooks Durden 

August 1, 2024 
Columbia, South Carolina 
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 STATE OF SOUTH CAROLINA 
 ADMINISTRATIVE LAW COURT 

Watertoys, LLC, d/b/a Tidalwave 
Watersports, 

 
                                              Petitioner, 

v. 
 
South Carolina Department of Revenue, 
 

Respondent. 

Docket No. 23-ALJ-17-0362-CC 
 
  
 

ORDER ON REMAND 

This case is before the Administrative Law Court (ALC or Court) pursuant to a contested 

case filed by Watertoys, LLC, d/b/a Tidalwave Watersports (Petitioner or Appellant).  Petitioner 

contested a determination by the South Carolina Department of Revenue (Respondent or 

Department) finding it liable for admissions taxes arising out of parasailing rides for which it 

charged passengers admission fees from September 1, 2018, to December 31, 2021 (the Audit 

Period).  On April 18, 2024, the ALC issued an Order Granting Respondent’s Motion for Summary 

Judgment and Denying Petitioner’s Motion for Summary Judgment.  On May 14, 2024, the ALC 

issued an Order Denying Petitioner’s Motion for Reconsideration. Petitioner appealed to the South 

Carolina Court of Appeals. Acting on Respondent’s motion to dismiss the appeal due to the failure 

to pay or post a bond, the Court of Appeals remanded the matter to the ALC to specify the amount 

of taxes Petitioner/Appellant must pay and/or the amount of the bond which must be posted 

pursuant to S.C. Code Ann. § 12-60-3370 (Westlaw Edge through 2024 Act No. 225). 

ISSUE 

  What amount of interest, if any, is required to be posted as part of the appeal bond.  

DISCUSSION 

Petitioner argues that section 12-60-3370 does not require that interest be included in the 

bond, or, in the alternative, that interest would begin to run only as to the date of the ALC order 

denying reconsideration. I disagree, finding those arguments to be contrary to the plain language 

of the statute at issue, as well as the Department’s longstanding practice and interpretation of the 

statutory requirements. 

Section 12-60-3370 provides that “a taxpayer shall pay, or post a bond for, all taxes, not 

including penalties or civil fines, determined to be due by the administrative law judge before 

appealing the decision to the court of appeals.” On June 26, 2024, Petitioner filed an amended 
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bond by deposits to his attorney’s IOLTA account in the amount of $33,998. The parties agree that 

this is approximately the amount determined to be owed in admissions tax only pursuant to the 

ALC’s orders, excluding both interest and penalties. While interest and penalties increase with 

time, the amount of the tax excluding interest and penalties is fixed and remains the amount 

indicated in the Department Determination issued August 18, 2023.  

Petitioner challenges whether the language “all taxes” in § 12-60-3370 includes interest 

and also when interest begins to accrue. As explained below, “all taxes” includes interest, and 

interest accrues from the date the taxes were due during the Audit Period.  

“All taxes” includes interest under section 12-60-3370. 

 Section 12-60-3370, in relevant part, provides: “[e]xcept as otherwise provided, a taxpayer 

shall pay, or post a bond for, all taxes, not including penalties or civil fines, determined to be due 

by the administrative law judge before appealing the decision to the court of appeals.” (emphasis 

added). S.C. Code Ann. § 12-60-30 (2014), the definition section of Chapter 60 of the Revenue 

Procedures Act (RPA), provides: 

As used in this chapter and in Chapter 54 of this title except when the context 
clearly indicates a different meaning: 

*** 
(27) “Tax” or “taxes” means taxes, licenses, permits, fees, or other amounts, 

including interest, regulatory and other penalties, and civil fines, imposed by this 

title, or subject to assessment or collection by the department. 

(emphasis added). “[W]hen the legislature defines a term in a statute, that definition governs, and 

the court must give effect to the definitions contained in the statute and exclude any unstated 

meanings.” 82 C.J.S. Statutes § 356. Therefore, unless stated otherwise, “taxes” include tax, 

interest, and penalties. 

 In section 12-60-3370, the Legislature explicitly excluded from the bond amount penalties 

and civil fines, which are included in the definition of tax.1 However, the Legislature made no such 

exclusion for interest. If penalties were inclusive of interest, the Legislature would not have listed 

both in the definition of tax. See CFRE, LLC v. Greenville Cty. Assessor, 395 S.C. 67, 74, 716 

S.E.2d 877, 881 (2011) (“we must read the statute so ‘that no word, clause, sentence, provision or 

 
1 When section 12-60-3370 was amended effective August 17, 2000 to exclude penalties and civil fines, the 
Department published guidance clearly stating that tax includes interest. See SC Revenue Informational Bulletin #00-
1530, 2000 WL 35722072 at 30. The prior version of the statute expressly included interest, penalties, and other 
amounts determined to be due by the administrative law judge. 
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part shall be rendered surplusage, or superfluous’”) (citation omitted). The penalties at issue here 

are imposed for failure to file an admissions tax return and failure to pay the tax required to be 

shown on the admissions tax return. See S.C. Code Ann. § 12-54-43(C)(1) and (E) (2014) 

respectively. These penalties accumulate at a statutory rate while the failure to file and pay 

continues. Undisputedly, Petitioner did not file an admission tax return or pay admissions tax for 

the Audit Period. Regardless, unlike interest, penalties expressly are not included in the amount of 

the bond Petitioner must post pursuant to section 12-60-3370. Accordingly, tax—as used in section 

12-60-3370—includes interest. 2 

Interest accrues from the date tax was due during the Audit Period 

Interest is the compensation allowed by law for the use or forbearance or detention of 

money. Rosen v. U.S., 288 F.2d 658, 660 (3rd Cir. 1961); see also INTEREST, Black's Law 

Dictionary (12th ed. 2024) (interest is “compensation fixed by agreement or allowed by law for 

the use or detention of money, or for the loss of money by one who is entitled to its use.”). The 

statute that imposes interest in this matter is S.C. Code § 12-54-25 (A) (2014), which provides: 

“[i]f any tax is not paid when due, interest is due on the unpaid portion from the time the tax was 

due until paid in its entirety.” Section 12-54-25(D) mandates that “the rate of interest on 

underpayments and overpayments is established by the department in the same manner and at the 

same time as the underpayment rate provided in Internal Revenue Code Sections 

6621(a)(2) and 6622.” SC Information Letter #24-11 publishes the interest rates for the periods 

from September 1, 1985, to September 30, 2024.  

Section 12-54-25(B) explains: 

For purposes of this section, a tax is due on the last day provided for its payment, 
without regard for any extension of time for payment and without regard for or to 
any assessment under Section 12-60-910. Stamp taxes and any other tax for which 
no payment date is provided are due on the day the liability arises.  

In this case, the admissions tax returns should have been filed monthly during the Audit Period. 

Therefore, the liability arose during the Audit Period. Petitioner argues that the tax was not due 

until this Court issued its order. While this Court confirmed that the tax was in fact due, the tax 

 
2 Although not precedent, in an unpublished decision Anonymous Taxpayer v. S.C. Dep’t of Rev., 2008-UP-124, 
available at 2008 WL 9837290, the Court of Appeals, citing to State v. Brown, 358 S.C. 382, 387, 596 S.E.2d 39, 41 
(2004) found it lacked appellate jurisdiction in the matter because Appellant failed to pay or post a bond for the tax 
and interest prior to the appeal to the circuit court pursuant to section 12-60-3370. At the time, appeals from the ALC 
went to the circuit court. 
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liability was incurred during the Audit Period. Petitioner’s interpretation to the contrary leads to 

an absurd result. See Duke Energy Corp. v. S.C. Dep't of Revenue, 415 S.C. 351, 355, 782 S.E.2d 

590, 592 (2016) (a statute will not be construed to lead to absurd results).  

Interest exists because the present value of money generally is greater than the future value 

of money. Interest neutralizes the effect of one party having the use of another party’s funds. Under 

Petitioner’s interpretation, no rational taxpayer would pay any tax until ordered to do so by a court. 

Adopting the Petitioner’s position would grant it an interest-free loan from the State. The 

Legislature could not have intended such an absurd result. Further, Petitioner conflated 

prejudgment interest in Title 34 with tax interest in Title 12. These are two entirely different types 

of interest, and the interpretation of Title 34 interest cited by Appellant is irrelevant to the 

procedural requirements necessary to perfect a tax appeal from the Administrative Law Court. 

Whether a taxpayer chooses to pay or post a bond for the tax, the amount must include interest

accruing from the Audit Period.  

CONCLUSION

“All taxes” under section 12-60-3370 includes interest accrued from when the tax was due. 

The following amounts were calculated by the Department through the date of the hearing on 

August 28, 20243: 

Tax $       33,998.40

Penalty $       15,915.60

Interest $         7,842.52

ORDER

IT IS THEREFORE ORDERED that the amount that must be paid, or bond posted, to 

perfect an appeal pursuant to section 12-60-3370 in this matter is $41,840.92. 

AND IT IS SO ORDERED. 

September 4, 2024 Deborah Brooks Durden, Judge 
Columbia, South Carolina S.C. Administrative Law Court 

3 Interest and penalties will continue to accrue while the remand and appeal are pending. 
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CERTIFICATE OF SERVICE

I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this 

cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail to 

the address provided by the party(ies) and/or their attorney(s).

Robin E. Coleman 
Judicial Aide to Judge Deborah Brooks Durden 

September 4, 2024 
Columbia, South Carolina 

09/04/2024
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

 

____________________ 

 

APPEAL FROM S. C. ADMINISTRATIVE LAW COURT 

 

Debra B. Durden, Judge 

____________________ 

 

Administrative Law Court Docket No.:  23-ALJ-17-0362-CC 

____________________ 

 

 

 

Watertoys, L.L.C., d/b/a Tidalwave Watersports, ………………………………………Appellant,  

 

 

v. 

 

 

South Carolina Department of Revenue,………………………………………………... Respondent. 

 

____________________ 

 

NOTICE OF APPEAL  

____________________ 

 

 

 Watertoys, L.L.C. d/b/a Tidalwave Watersports appeals the orders of the Honorable Debra 

Durden dated April 18, 2024 and May 14, 2024. 

 

 

June 7, 2024      /s/Thomas R. Goldstein______________ 

       Thomas R. Goldstein, S. C. Bar No. 2186 

       P. O. Box 71121 

Other counsel of Record:      N. Charleston, S. C.  29415-1121 

Marcus D. Antley, III     (843) 554 4291; (843) 554 5566 (fax) 

S. C. Dept. of Revenue      tgoldstein@cobblaw.net 

300A Outlet Pointe Boulevard    Attorneys for Appellant   

Columbia, S. C.  29210 

(843)  

marcus.antley@dor.sc.gov 

Attorneys for Respondent  

Jun 10 2024
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CERTIFICATE OF SERVICE 

 
 

 

I certify that I served the within Notice of Appeal and Appeal Bond surety upon counsel 

for the Department of Revenue by mailing a copy properly addressed with sufficient postage affixed 

thereto to Marcus D. Antley, III, at 300A Outlet Pointe Boulevard, Columbia, S. C. 29210 and via 

electronic mail to marcus.antley@dor.sc.gov this 10th day of June, 2024. 

 

 

 

 

June 10, 2024    /s/Thomas R. Goldstein 

     Thomas R. Goldstein, S. C. Bar No. 2186 

     Belk, Cobb, Infinger & Goldstein, P.A. 

     P. O. Box 71121 

     N. Charleston, S. C.  29415-1121 

     (843) 554 4291 

     (843) 554 5566 (fax) 

     tgoldstein@cobblaw.net 

 

 

Jun 10 2024
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STATE OF SOUTH CAROLINA 

ADMINISTRATIVE LAW COURT 
 

 

 

Watertoys, LLC, d/b/a Tidalwave Watersports,  )        Appellate Tracking No.:  2024-000962 

)        Docket No. 23-ALJ-17-0362-CC 

    Petitioner,  ) 

       ) 

v.     )  

       ) 

       ) 

South Carolina Department of Revenue,  ) 

       ) 

    Respondent.  ) 

 

____________________ 

 

MEMORANDUM OF LAW ON REMAND 

______________________________ 

 

  

Question Presented 

On June 10, 2024, the taxpayer filed a notice of appeal accompanied by an appeal bond 

with an irrevocable cash surety deposit of $33,296.00 into the I.O.L.T.A. account of taxpayer’s 

counsel.  On June 19, 2024, the Department of Revenue filed a motion to dismiss with prejudice 

raising several grounds attacking the timeliness and sufficiency of the appeal bond.  The 

Department of Revenue asserted the appeal bond was not timely because it was not filed before 

the Notice of Appeal, that it did not include interest, and that the June 10th deposit was $702.00 

short (or 2%) of the full amount of admissions/amusement taxes the Department alleges are due.  

The taxpayer responded by filing a Return, including an amended appeal bond verifying the 

taxpayer deposited an additional $702.00 bringing the total deposit to $33,998.00, the full amount 

of the admissions/amusement tax the Department alleges is due.  The Court of Appeals denied the 

motion to dismiss and remanded the case with instructions to determine the appropriate amount of 
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the appeal bond:  “The matter is hereby remanded to the Administrative Law Court for an Order 

specifying the amount of taxes Watertoys must pay and/or the amount of the bond Watertoys 

must post pursuant to § 12-60-3370.”  (emphasis added)  The taxpayer has fully complied with the 

appeal bond statute, § 12-60-3370, S. C. Code, ann., by depositing the full amount of the alleged 

taxes into escrow as surety and posting an irrevocable pledge committing the funds to the 

Department of Revenue in the event taxpayer does not prevail.  As a result, the taxpayer has 

complied fully with the statute, and this Court is not required to do more than confirm the amount 

deposited, the sufficiency of the appeal bond, and allow the Court of Appeals to examine the merits 

of the appeal.     

Procedural History 

On June 7, 2024, the Appellant filed a Notice of Appeal along with a properly executed 

appeal bond, accompanied with a deposit of $33,296.00 into counsel’s I.O.L.T.A. escrow account.  

The taxpayer simultaneously1 filed an Appeal Bond, verifying the deposit under oath and 

irrevocably pledging the deposit as security for the disputed amount, citing § 12-60-3370, S. C. 

Code, ann., which says:  “Except as otherwise provided, a taxpayer shall pay, or post a bond for, 

all taxes, not including penalties or civil fines, determined to be due by the administrative law 

judge before appealing the decision to the court of appeals.”  (emphasis added) 

After Appellant deposited the funds and filed the Appeal Bond on June 10th (mailed on the 

7th, received on the 10th), 12 days later, on June 19, 2024, without a pre-filing consultation,2 the 

 
1 The Department alleged the simultaneous filing prevented appellate court jurisdiction vesting because the statute 

says the appeal bond must be filed before the Notice of Appeal, not simultaneously.  Taxpayer assumes this issue is 

no longer extant because the Court of Appeals remanded the case as to amount only.   
2 Appellate rules do not require pre-filing consultation as required at the trial level.  However, no rule prevents or 

discourages consultation, and courtesy of advance notice would have resolved the $702.00 shortfall and fosters 

cooperation, promoting judicial economy.  Instead, the Department laid in wait until the 30-day appeal period expired 

on June 13, 2024, and then asserted lack of appellate jurisdiction. Such sharp practice casts a pall on lawyers 

everywhere and conflicts with the Department’s published mission statement.    
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Department of Revenue asked the Court of Appeals to dismiss the appeal with prejudice for alleged 

deficiencies.  The Department of Revenue asserted, falsely, that the taxpayer did not file an appeal 

bond, but later in its motion to dismiss, modified its assertion to assert the filed appeal bond was 

either untimely, deficient or both.  The Department of Revenue contended that the deficiencies 

defeated appellate jurisdiction and asked the Court of Appeals to dismiss the appeal with 

prejudice.  The Court of Appeals disagreed but remanded the appeal bond back to this Court to 

set the amount of the bond as quoted on page 1.   

Aside from the appeal being obviously timely filed, the Department alleged first the deposit 

was $702.00 short of the amount of taxes the Department of Revenue alleges are due.  Taxpayer’s 

counsel recognized the discrepancy and immediately corrected the alleged deficiency by asking 

the taxpayer to deposit an additional $702.00, after which he filed an Amended Appeal Bond on 

June 25, 2024, verifying the taxpayer brought the cash surety to the full amount of taxes the 

Department alleges are due:  $33,998.00.  It is an undisputable fact that this amount is on deposit 

in an I.O.L.T.A. account and irrevocably pledged to the Department as surety.  (The Department 

refuses to stipulate that this amount is on deposit, so taxpayer will provide proof of deposit to the 

Court, another example of unnecessarily burdening the Court.)   

Second, the Department alleged the taxpayer waived its right to appeal because the deposit 

does not include interest the Department alleges is due.  As set forth above, on July 18, 2024, the 

Court of Appeals denied the motion to dismiss and remanded the amount of the appeal bond to 

this Court to decide, and the question of the amount of the appeal bond is now before this Court.   

Right to Appeal 

 Before turning to an analysis of the Department’s allegations, it is important to recall the 

right to judicial review is a core, essential right of every citizen.  Article I § 9 of the South Carolina 
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Constitution says:  “All courts shall be public, and every person shall have speedy remedy therein 

for wrongs sustained.”  Every first-semester law student learns on the first day of class that judicial 

review applies to everyone, Marbury v. Madison, 5 U.S. 137 (1803).  A few days later students 

learn that judicial review includes the due process right to be heard in a meaningful manner at a 

meaningful time even for trivial legal disputes such as replevin of furniture.  Fuentes v. Shevin, 

407 U.S. 67 (1972).  The Department’s hyper-aggressive effort to prevent the taxpayer’s access to 

judicial review highlights the importance of courts to prevent government overreach.     

 Consistent with the fundamental right of access to the courts, the General Assembly 

provides the mechanism for appeals from Common Pleas and General Sessions in Title 18, Chapter 

9.  Appeals from the Administrative Law Court are almost identical, but they are governed by the 

General Assembly’s procedure set out in Title 1, Chapter 23, § 610.  Subsection A says: 

 For judicial review of a final decision of an administrative law judge, a notice of appeal by 

an aggrieved party must be served and filed with the court of appeals as provided for in the South 

Carolina Appellate Court Rules in civil cases and served on the opposing party and the 

Administrative Law Court not more than thirty days after the party receives the final decision and 

order of the administrative law judge.  Appeal in these matters is by right.   

 (emphasis added)  

There are no South Carolina cases defining “by right” in this context, but Black’s Law 

Dictionary defines “by right” as:  “A power, privilege, or immunity guaranteed under a 

constitution, statutes, or decisional laws, or claimed as a result of long usage.”  Black’s Law 

Dictionary 5th Ed.  (“By right” appears frequently in zoning codes to designate land uses that do 

not require governmental approval.)  Consistent with the statutory classification of judicial review 

as “by right,” the Department of Revenue’s policy—its “mission statement”—is a pledge to all 

taxpayers to assist them and simplify tax procedures:  “Our mission is to administer the revenue 

and regulatory laws of the State with integrity, effectiveness, and fairness to all taxpayers. .  .  .”  

The Department’s aggressive sharp practice to prevent the taxpayer’s access to the Court is the 
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opposite of “fairness” and inconsistent with “by right.”  The Department of Revenue demonstrates 

both hyper aggressiveness and the opposite of fairness by bringing its disproportionate and 

unlimited state power to prevent the taxpayer’s access to judicial review.  In its effort to prevent 

review, not only has the Department misrepresented the indisputable procedural facts, but also 

relied upon hyper-technical and a tortured reading of clear statutory rules to prevent the taxpayer’s 

appeal on the merits.  The Department is forcing a small business to spend its limited resources 

fighting off technical procedural objections that unnecessarily complicate a straight-forward legal 

dispute.  Like the fireside reflections of unseen activity flickering on the walls of Plato’s cave, the 

Department’s intimidating acts cast unflattering shadows of obscure motives.  For example, 

because no judge has evaluated the merits of this case, no one knows why the Department of 

Revenue, which has accepted taxpayer’s returns since 1996 and audited the taxpayer in 2014, 

raised the amusement tax for the first time in 2018.  The posturing over procedure obscures the 

important legal issue raised while diverting taxpayer’s limited resources to address peripheral 

issues designed to wear down the taxpayer and thwart access to judicial review.     

The Rules of Statutory Construction 

 § 12-60-3370, S. C. Code, ann. is not ambiguous.  It requires an appealing taxpayer to do 

one of two things:  either (1) pay the disputed taxes under protest or (2) post an appeal bond for 

the taxes alleged to be due.  The statute excludes “penalties and civil fines” from the amount 

required.  The Department alleges that prior to filing an appeal, the statute requires a taxpayer to 

pay to the Department the full amount of the alleged taxes and all interest as a condition precedent 

of appeal.  (On remand, taxpayer predicts that the Department will modify its naked assertion 

following the Court of Appeals’ Order of Remand and soften its position to be consistent with its 

footnote 1 to the Court of Appeals.)  As discussed more fully below, interest is clearly a 
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“penalty”—it is not a “tax.”  Moreover, interest cannot be calculated until a final adjudication 

determines the amount of taxes, if any, are due.  In its Motion to Dismiss with Prejudice, the 

Department falsely asserted the taxpayer “neither paid these taxes nor posted a bond for such 

taxes” (Department of Revenue’s Motion to Dismiss with Prejudice at page 1), which is a 

demonstrably false statement.  It demonstrates the Department’s aggressive conduct, which 

conflicts with its published mission statement because even if there had been a deficiency, the 

remedy is not to dismiss an appeal with prejudice, but rather to give a litigant an opportunity to 

correct any deficiency.  See South Carolina Appellate Court Rules, Rule 204, which requires an 

appellate court to transfer, not dismiss, a case filed in the wrong court.  South Carolina 

jurisprudence has a long history of preferring to reach cases on their merits rather than on 

technicalities, something the Department knows from its own jurisprudence.  See Mictronics Inc. 

v. S. C. Dept. of Revenue, 345 S.C. 506, 548 S.E.2d 223 (Ct. App. 2001)  

As discussed more fully below, the taxpayer both paid the disputed taxes into escrow, albeit 

initially $702.00 short—which was immediately corrected—and filed a properly executed appeal 

bond with the Court.  The written appeal bond (and the amended written appeal bond correcting 

the shortfall) irrevocably commits the escrowed funds to the Department if the taxpayer does not 

prevail on the merits.  There is no more liquid surety than cash.  Notwithstanding these indisputable 

facts, the Department asserted that the way the taxpayer paid over the funds and filed its appeal 

bond deprived the Court of Appeals of jurisdiction even though South Carolina law is clear that 

such deficiencies are appellate questions, not jurisdictional ones.  See Great Games Inc. v. S. C. 

Dept. of Revenue, 339 S.C. 79, 529 S.E.2d 61 (2000), discussed in more detail below.  

As set forth above, after falsely asserting to the Court of Appeals the taxpayer did not file 

an appeal bond, the Department of Revenue hedged its bet in footnote 1, saying, in its opinion, the 
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taxpayer’s appeal bond does not “constitute” a bond, which is a much different assertion than 

saying the taxpayer did not post a bond.  The Department of Revenue repeated its partially 

misleading statement on page 2, saying again “Appellant has not paid or posted a bond for the 

amount of the tax including interest,” and repeated the false statement again on page 4, “Appellant 

has neither paid nor posted bond for the tax determined by the ALC.”3  (emphasis added)  The 

taxpayer assumes the Department will stick to its guns on remand especially since the Department 

has rebuffed all the taxpayer’s efforts to resolve this peripheral controversy.  The Court of Appeals 

rejected the Department’s assertion and remanded the case to this Court to enter an Order as to the 

amount the taxpayer must pay or post in an appeal bond.  The Court’s evaluation on remand 

necessarily requires the Court to weigh the good and bad faith of the parties because the 

Department’s assertions are not supported by anything other than its bad faith.  As set forth above, 

Taxpayer’s original June 7th filings included both a Notice of Appeal and an appeal bond 

accompanying the Notice of Appeal on June 7th.  These filings are undisputed facts, but the 

Department sought dismissal because the taxpayer did not file the appeal bond before the Notice 

of Appeal.   

Cutting through the Department’s sharp posturing, its real argument is that it challenges 

the sufficiency of the appeal bond because the taxpayer did not escrow the interest the Department 

alleges must be included, and the disputed funds are escrowed rather than paid over to the 

Department.  To arrive at this legal position, the Department commits two logical fallacies.  First, 

it assumes that it can charge interest on taxes that have not been judicially determined to be due.  

The universal application of appellate procedure is while prejudgment interest potentially accrues, 

pre-judgment interest is not due because the amount, if any, of the tax allegedly due has yet to be 

 
3 As discussed in detail later, looking at the procedure in the light most favorable to the Department, then the amount 

of taxes allegedly due as “determined by the ALC” would be the earliest date interest would accrue. 
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determined.  A litigant is not required to pay an interest penalty as a condition of appeal.  See § 

18-9-220, S. C. Code, and Appellate Court Rules, Rule 241.  (Rule 241 references the 

Administrative Procedures Act, § 1-23-600(G), which requires an appellant to ask the 

Administrative Law Court to stay enforcement on appeal.  However, in a tax appeal, the General 

Assembly adopted a specific statute governing tax appeals, § 12-60-3370, S. C. Code, ann., which 

provides two alternative methods to perfect an appeal—either pay the disputed taxes under protest 

or file an appeal bond.  Specific statutes govern over general statutes. Hodges. v. Rainey, 341 S.C. 

79, 533 S.E.2d 578 (2000):   

Because § 1-3-240(B) and § 58-31-20 are clearly in conflict, the latter, as the specific act, 

controls, even though it was passed before § 1-3-240(B). Atlas Food Systems and Services, Inc., 

v. Crane Nat'l Vendors, 319 S.C. 556, 462 S.E.2d 858 (1995); see Norman J. Singer, Sutherland 

Statutory Construction § 51.05 at 174 (5th ed. 1992) ("[w]here one statute deals with a subject in 

general terms, and another deals with a part of the same subject in a more detailed way, the two 

should be harmonized if possible; but if there is any conflict, the latter will prevail, regardless of 

whether it was passed prior to the general statute, . . .").   

 

Obviously, the appellant filed an appeal bond as required by the specific governing statute, 

§ 12-60-3370, and the matter is back before the Court on remand to determine the amount of the 

appeal bond.  No one must torture the controlling statute to discover its plain meaning because the 

statute clearly gives every taxpayer an option either to pay the disputed taxes under protest to the 

Department or post an appeal bond.  In determining the amount of the appeal bond, the statute 

specifically excludes “penalties or civil fines.”  As discussed in greater detail below, the appeal 

bond statute4 gives a taxpayer the option to do either—pay the taxes or post a bond—and does not 

require a taxpayer to pay alleged interest as condition precedent of filing an appeal.  (The 

 

4 There is a fascinating constitutional legal issue of whether § 12-60-3370, S. C. Code is unconstitutional because it 

improperly conditions access to judicial review upon payment of a disputed debt.  This is a fertile constitutional 

question.  However, South Carolina law does not allow a taxpayer to challenge its constitutionality in this Court.  

Great Games Inc. v. S C. Dept. of Revenue, 339 S.C. 79, 529 S.E.2d 6 (2000)  (Administrative Law Court has no 

authority to pass on the constitutionality of a statute.)   
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deficiency of the original amount of the escrow being $702.00 short is an oversight the taxpayer 

admitted and immediately corrected, discussed separately below.)   

Even though the Department of Revenue sought, on one hand, a dismissal with prejudice 

on the ground that the taxpayer fatally failed to invoke subject matter jurisdiction, it acknowledged 

on the other hand that questions raised about the sufficiency of an appeal bond are appellate 

questions, not jurisdictional ones.  See Department’s Motion to Dismiss with Prejudice on page 3, 

citing Great Games Inc. v. S. C. Dept. of Revenue, 339 S.C. 79, 529 S.E.2d 61 (2000).  Because 

the taxpayer immediately corrected the $702.00 shortfall and the amount of the appeal bond is 

remanded to this Court, it might evaluate the Department’s misuse of procedural arguments with 

a jaundiced eye because as set forth throughout, the operative statute is clear, contains an obvious 

disjunction the Department refuses to acknowledge.  The disjunctive “or” provides an option to 

taxpayers, which the Department steadfastly refuses to acknowledge.  (When the discussion below 

addresses whether an appeal bond must include alleged interest, it is important to note that in Great 

Games Inc. v. S. C. Dept. of Revenue, op. cit., the Supreme Court reversed the circuit court’s 

conclusion that a taxpayer must post a bond including a “fine” as a condition of appeal.)   

Before the Court of Appeals, the Department not only ignored controlling precedent in tax 

cases and misrepresented the procedural history of the case, but also the Department of Revenue 

broke through another legal norm, citing two unpublished cases despite the clear prohibition 

against citing unpublished cases.  In footnote 3 to the Court of Appeals, the Department of Revenue 

cited two unpublished cases5 for the proposition that the Court of Appeals twice dismissed tax 

appeals for failure to post an appeal bond.  While the Department’s representation of the Court’s 

action is 100% correct, the Department misled the Court of Appeals by failing to disclose why the 

 
5 Unpublished cases contain a prohibition against citing them for precedent, but the Department of Revenue blew 

through that norm.   
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Court dismissed the two cases.  In the unpublished cases, the Court of Appeals dismissed the 

appeals because the taxpayers in those two cases refused to file an appeal bond and, in fact, each 

argued it was not obligated to file one.  The Department’s error in asserting those unpublished 

cases as authoritative is compounded by the fact that neither comes close to the issue before the 

Court now.  (As set forth above in footnote 2, this Court cannot pass on the constitutionality of a 

statute.)  This Court dismissed the two cited cases, CDT, Inc. v. S.C. Dep’t of Rev., 2021-001528 

and Patel v. S.C. Dep’t of Rev., 2021-001547, because in each case, the two taxpayers ignored the 

statute now being examined because each contended the law relieved each from filing an appeal 

bond, contending other statutes excused them from filing an appeal bond.  The Department again 

misled the Court of Appeals, citing State v. Brown, 358 S.C. 382, 596 S.E.2d 39 (2004), which 

was an appeal the Court dismissed because the appellant filed the Notice of Appeal outside of the 

time allowed for filing.  Unlike a putative deficiency in a timely filed appeal bond here, the 

question in Brown was a jurisdictional issue.  Thus, reliance on these cases is both improper and 

dishonest, and citing those cases as controlling here is an affront to a lawyer’s duty to speak 

honestly, especially when a lawyer is speaking for the vast power of the State, which has an 

obligation to treat all citizens fairly.  Furthermore, the misrepresentations violate the Department’s 

own mission statement quoted above, and as a result, when—taxpayer suspects—the Department 

urges this Court to set a prohibitively high appeal bond to thwart taxpayer’s access to the court, its 

credibility is seriously eroded, and its motives suspect by prior conduct.     

 The operative statute now before the Court on remand is clear, and the rules of statutory 

construction are also clear, so this Court should have no difficulty approving the appeal bond as 

filed sufficient and resist the Department’s invitation to obfuscate the issue as outlined above.  § 

12-60-3370 grants every taxpayer an option of either (1) paying the taxes under protest or (2) 
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posting an appeal bond with the Court.  The statute contains the disjunctive “or,” a controlling 

grammatical/logical disjunction the Department ignores.  The Department of Revenue does this 

by ignoring the General Assembly’s clear and unambiguous disjunctive requirement, which the 

Department quoted verbatim in partial boldface6 on pages 2-3 of its Motion to Dismiss with 

Prejudice to the Court of Appeals:   

“Except as otherwise provided, a taxpayer shall pay, or post a bond for, all taxes, not 

including penalties or civil fines, determined to be due by the administrative law judge 

before appealing the decision to the court of appeals.”  (emphasis in original) 

 

The taxpayer assumes the Department will make the same arguments here when arguing 

that the taxpayer must pay both all taxes alleged as due, and all interest alleged as due even though 

the Department fails to recognize that by its own legal position, the earliest that interest could 

begin to accrue was when the Court determined the amount due in April (Order granting summary 

judgement) or May (Order denying reconsideration).  The Department of Revenue ignores that 

until the issue is settled judicially, there are only potential taxes due, and interest is not due on a 

potential debt.7  Before the Court of Appeals, the Department put a bold face emphasis on “before 

appealing the decision to the court of appeals,” (Motion to Dismiss with Prejudice, page 3), 

arguing that the taxpayer failed to invoke appellate jurisdiction in time, citing State v. Brown, op. 

cit.  This bogus argument ignored that the amount of taxes potentially due has not yet been 

determined, and even if it had, it could only have occurred at the earliest on April 18, 2024, when 

this Court granted summary judgment, which means the alleged interest due would be minimal.  

However, the most blatant bogus argument is the Department’s continued disregard for the 

 
6 The Department placed the “before appealing the decision to the Court of Appeals” in boldface because it 

contended taxpayer must file the appeal bond before filing the Notice of Appeal.  Taxpayer believes the Department 

may have abandoned this line of argument, but either way, it demonstrates an astonishing level of sharp practice.   
7 Olds v. City of Goose Creek, 424 S.C. 240, 818 S.E.2d 5 (2018) is illustrative of when taxes might become due.  In 

that business license tax dispute, the taxpayer lost his appeal at the administrative level, lost his appeal at the City 

Council, lost his appeal at the circuit court review, lost his appeal at the Court of Appeals, and prevailed in the Supreme 

Court.  Similarly, interest does not accrue on a credit card until a debtor makes a purchase.   
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disjunctive, “or,” in the statute.  That important disjunction is where the emphasis belongs because 

now that the Court of Appeals remanded the case to determine the amount of the appeal bond, the 

Department will probably continue to ignore the disjunction, especially since the Department has 

rebuffed all efforts by the taxpayer’s counsel to reach an accommodation on this issue.  The 

General Assembly gives taxpayers an option—either “pay” or “post a bond” for the disputed taxes, 

excluding “penalties and civil fines.”  It is one thing for the Department of Revenue to allege the 

appeal bond was executed improperly, but it lost all credibility by arguing the taxpayer never filed 

one.  The “jurisdictional” allegation was an unnecessary flexing of the State’s might because it 

forces the taxpayer to expend unproductive time, energy, and money arguing over a statute so clear 

that it is frivolous to be put to the test of briefing what it means.  It burdens two courts with work 

that does not reach the merits and is anathema to judicial economy.  As discussed in more detail 

in the next section further addressing the rules of statutory construction, the Department plows 

over the disjunctive “or” in the statute, which is important on remand since the statute gives the 

option to pay the disputed taxes or post an appeal bond.   

The General Assembly gives the taxpayer an option of either paying the taxes to the 

Department under protest or posting an appeal bond.  Notably absent from the Department’s 

Motion to Dismiss with Prejudice to the Court of Appeals or in briefing to this Court is any 

supporting authority that escrowed funds are not sufficient surety for an appeal bond.  An appeal 

bond is nothing more than a pledge to pay inchoate taxes if they ever become due.  Even in cases 

of interpleader (Rule 22(b) S. C. Rules of Civil Procedure), a litigant has the option of tendering 

money to the Clerk of Court or providing a bond “payable to the clerk of the court in such amount 

and with such surety as the court may deem proper, . . .”) (emphasis on “or” added)  An appeal 

bond is nothing more than a promise to pay.  A deposit into an I.O.L.T.A. account is more certain, 
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more available, and more liquid than a pledge from a bonding company.  A cash deposit is the 

ultimate surety, especially because the amount tendered is the full amount of the claimed taxes, 

which is exactly what the statute requires.  The Department of Revenue identifies no authority or 

reason otherwise why cash is not a sufficient surety.  (As discussed in the next section, the 

Department’s calculation of interest is a demand for a penalty, something that might or might not 

be due.  Either way, the statute excludes penalties.)  Instead of simply applying the statute as 

written, the Department resorts to sharp practice by deliberately misapplying a statute to intimidate 

a taxpayer for exercising the right of judicial review.  This aggressive posture unnecessarily adds 

to the workload of an already overtaxed judicial system—not to mention forces a struggling small 

business to divert limited resources to respond—all to defeat a litigant’s access to judicial review 

without making the slightest effort address the issue with a taxpayer.  Such conduct is at variance 

with the Department’s published mission statement to “administer the revenue and regulatory laws 

of the state with integrity, effectiveness and fairness to all taxpayers.”  This Court should not 

condone State sharp practice.     

Alleged Appeal Bond deficiencies 

1.  The $702.00 short fall. 

2. The Department’s demand for interest  

The $702.00 error in computation of the appeal bond.8 

In instructing the taxpayer the amount necessary to post, counsel made a minor 

miscalculation by relying on imperfect memory under unusual conditions.  In June, Belk, Cobb, 

Infinger & Goldstein, P.A. sold our building and began the process of vacating, an incredibly 

 
8 The Department will not divulge whether the temporary shortfall remains an issue or not.  On the one hand, the Court 

of Appeals disposed of this issue, but the taxpayer addresses it in an abundance of caution.  When lawyers fail to 

communicate, the workload mushrooms because the taxpayer has no idea what arguments he must address on remand.   
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stressful process that involved (and still involves) moving files and disconnecting from the firm 

server that manages all e-mail and file storage.  (These difficulties continue as the new location 

will now not be ready until September 1.)  Because counsel’s computer network system was (and 

still is) disconnected and paper files boxed up, Appellant’s counsel operated on a faulty memory 

and communicated an incorrect amount to secure the appeal bond, inadvertently understating the 

amount in dispute by $702.00.9 Instead of calling counsel and pointing out the incorrect amount, 

the Department waited for the 30-day appeal period to elapse and then sought to have the taxpayer 

thrown out of court on the ground that any correction was too late, misplacing reliance on cases 

like State v. Brown, 358 S.C. 382, 596 S.E.2d 39 (2004). 

The first notice of the shortfall deficiency was the Department’s filing its Motion to 

Dismiss with Prejudice.  When a phone call to the Department failed to resolve that issue, the 

taxpayer immediately corrected this minor error by supplementing the deposit into escrow by 

$702.00 and filing an Amended Appeal Bond on June 25. 2024.  Such a minor and temporary 

mistake was both excusable neglect under such circumstances and, more importantly, not a basis 

for the Department to assert a fatal jurisdictional deficiency that prevented appeal jurisdiction, 

especially when there was not the slightest prejudice to the Department of Revenue.  Because the 

Department of Review could not identify any prejudice, it fell back on this unsupported statement:  

“Such action harms the State and its citizens.”  (Motion to Dismiss with Prejudice at page 5)  The 

taxpayer assumes the Department will assert the same “prejudice” on remand when arguing for 

the largest amount possible even though the taxpayer has already posted the full amount of the 

 
9 On page 1 of its Motion to Dismiss, the Department states that it e-mailed the correct amount of the bond to 

Appellant’s counsel.  There is no dispute about this, but the Department was not aware that Appellant’s counsel was 

in the chaotic midst of shutting down a law office and was temporarily disconnected from e-mail.  Within five minutes 

of getting the Department’s Motion to Dismiss, counsel called opposing counsel, admitted and explained the mistake, 

and affirmed it would be immediately corrected.  It made no difference.   
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claimed taxes.  The Department’s ontological speculation about damage to citizens of South 

Carolina overlooks the definition of “escrow” and does not meet the legal definition of legal 

prejudice.  Legal prejudice means the loss of an ability to defend (in this case, assert) a claim such 

as by losing witnesses or evidence: 

“Legal Prejudice.  A condition that, if shown, by a party, will usually defeat the opposing 

party’s action; especially a condition that, if shown by the [respondent] will defeat a plaintiff’s 

motion to dismiss a case without prejudice.  The [respondent] may show that dismissal will deprive 

the [Department of Revenue] of a substantive property right or preclude the [Department of 

Revenue] from raising a defense that will be unavailable or endangered.”  Black’s Law Dictionary, 

5th Ed.   

 

See also Smith v. Lenches, 263 F.3d 972, 975 (9th Cir. 2001):  “Legal prejudice means 

‘prejudice to some legal interest, some legal claim, some legal argument.”  Legal prejudice is not 

“merely because the [Department] will be inconvenienced by having to defend in another forum 

or where a [taxpayer] would gain a tactical advantage by that dismissal.”  (Court upheld dismissal 

of counterclaims when the plaintiff elected to end his federal claims and limit his claims to relief 

provided in state court.)  In other words, the Department of Revenue will probably urge this Court 

on remand to impose a prohibitively high bond, not because the Department seeks to protect some 

undifferentiated, inchoate harm, but rather because it will pull out the stops to prevent judicial 

review because it is unwilling to defend its legal position on the merits, including, but not limited 

to the undisputed fact that from 1996 until 2018, the Department of Revenue agreed with the 

taxpayer’s legal position.  Because the Administrative Law Court ended the case on summary 

judgment, the record is undeveloped on what changed the Department’s view in 2018 and caused 

it to reverse course on 22 years of precedent and reach the opposite conclusion with the taxpayer.  

The disproportionate emphasis on small taxpayers is not new.  An October 2, 2019, Pro Publica 

article, “IRS:  Sorry, but It’s Just Easier and Cheaper to Audit the Poor,” by Paul Kiel quotes the 

Director of the IRS explaining that it is too hard to audit big companies, so 39% of their audits 
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target the lowest income earners.  Even though the Court of Appeals declined to dismiss the case, 

the taxpayer predicts the Department will take another bite at the apple by arguing the initial 

shortfall prejudiced the people of South Carolina in some undefined manner.  Even with the 

$702.00 shortfall, the initial taxpayer’s tender into I.O.L.T.A. escrow was materially correct, and 

the taxpayer immediately corrected the amount upon first notice.  The $702.00 short fall was never 

a substantial deficiency, and taxpayer already corrected it.  The minor error did not prejudice the 

Department of Revenue (or the people of South Carolina) in the slightest. 

As mentioned above, the Court of Appeals addressed the Department’s sharp practice in 

another tax exemption case in its analysis of a dismissal in Mictronics, Inc. v. South Carolina 

Department of Revenue, 345 S.C. 506, 548 S.E.2d 223 (Ct. App. 2001). There, the taxpayer missed 

a rescheduled court date because, like here, the taxpayer relied upon his memory for the new court 

date and missed the hearing.  The Administrative Law Judge dismissed the case with prejudice.  

The taxpayer appealed to the circuit court, and the circuit court remanded the case to the 

Administrative Law Judge to make findings of fact and conclusions of law “about whether 

Mictronics should be relieved of its default.”  Mictronics at page 509.  Before the Administrative 

Law Court the second time, the administrative law judge affirmed the dismissal, concluding 

Mictronics received “adequate notice of the hearing and that its failure to attend could not be 

excused based on mistake, inadvertence, surprise, or excusable neglect.”  The circuit court reversed 

a second time for obvious reasons, and rather than address the issue on the merits, the Department 

of Revenue took an appeal to the Court of Appeals, which affirmed the circuit court’s decision to 

allow the taxpayer an opportunity to be heard.  In affirming the circuit court, the Court of Appeals 

said:     
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Here, Mictronics made an error with respect to the hearing date and immediately sought relief from 

the dismissal. In Columbia Pools, Inc. v. Galvin, 288 S.C. 59, 339 S.E.2d 524 (Ct. App. 1986), 

this court found that a trial judge abused his discretion in refusing to grant a motion to set aside a 

default judgment granted after an answer was received one day late.  The court there held that 

"where there is a good faith mistake of fact, and, no attempt to thwart the judicial system, there is 

basis for relief." 288 S.C. at 61, 339 S.E.2d at 525. This is consistent with South Carolina's policy 

favoring the disposition of issues on their merits rather than on technicalities. Id.; see also Balloon 

Plantation, Inc. v. Head Balloons, Inc., 303 S.C. 152, 153, 399 S.E.2d 439, 440 (Ct. App. 1990) 

(finding sanction dismissing counterclaim too severe). We find no evidence in the record that the 

mistake was anything but a good faith error, as shown by Blocker's explanation coupled with his 

speed in asking the ALJ for relief. 

 

Here, the taxpayer made an even more inconsequential (“good faith”) error in posting a 

slightly incorrect appeal bond amount (the legal issue of interest is discussed separately next) 

because counsel relied on an imperfect memory while temporarily disconnected from files by the 

unusual circumstances brought about by selling a building and relocating a law office.  The 

taxpayer easily meets the four criteria established in the tax case, Mictronics to qualify for relief:  

“(1) the promptness with which relief is sought, (2) the reasons for the failure to act promptly, (3) 

the existence of a meritorious defense, and (4) the prejudice to the other party.”  Mictronics, page 

511, citing New Hampshire Ins. Co. v. Bey Corp., 312 S.C. 47, 50, 435 S.E.2d 377, 379 (Ct. App. 

1993 (quoting Harry M. Lightsey & James F. Flanagan, South Carolina Civil Procedure 82 (1985).  

Even though the Court of Appeals disposed of this issue by denying the Department’s Motion to 

Dismiss with Prejudice, the Department’s continued refusal to negotiate predicts the taxpayer will 

be called upon to revisit the issue on remand because the Department’s strategy has been to pull 

out all the stops and urge the Court to prevent the taxpayer having his day in court.   

Is interest a penalty? 

As set forth throughout this brief, § 12-60-3370, S. C. Code specifically excludes “penalties 

or civil fines” from the appeal bond.  A central pillar of the Department’s Motion to Dismiss with 

Prejudice was the Department’s assertion that interest is neither a “civil fine” nor a “penalty,” and 
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therefore, the appeal bond must include “interest” in the appeal bond.  The Department also 

conceded that if interest is due, it started to accrue on the date the Court determined the amount of 

the taxes due, which, if true, would require approximately one month’s interest.   

First, the legal issue of whether the admissions/amusement tax is or is not due has yet to 

be determined.  Thus, there can be no interest due.  Second, even assuming arguendo the 

Department is correct, then interest would begin running on May 14, 2024, when this Court denied 

reconsideration of its April 18, 2024, Order granting summary judgment.  Instead, the Department 

contends the taxpayer must pay the interest from 2018 in full as a precondition to filing an appeal!  

Its contention that the failure to do so defeats the appellate Court’s jurisdiction failed.  The taxpayer 

is confident that this will be the Department’s main assertion on remand; to wit, that the appeal 

bond “amount” must include all interest from 2018 even though there has not been a final 

determination as to whether any tax is due.  The Department’s contention is wrong for two reasons. 

The Rules of Statutory Construction 

  Just as the Department misrepresents § 12-60-3370, S. C. Code, ann. by disregarding the 

disjunctive “or,” it also adds an invisible requirement that an appeal bond must include all interest 

even though the statute is clear and unambiguous that the appeal bond includes only the taxes the 

Department claims are due.  The governing statute, §12-60-3370, quoted in full above is both clear 

and concise about the appeal bond required.  The statute requires an appeal bond for “all taxes, not 

including penalties or civil fines.” (emphasis added)  The Department of Revenue contorts the 

ordinary rules of statutory construction and seeks to deprive the taxpayer of a path for judicial 

review, which it possesses as a “right.”  The General Assembly specifically excluded “penalties 

and civil fines,” from appeal bonds, but the Department asserts that because interest is not 

specifically excluded, it is included in “taxes”!  The entire world knows that statutory interest is a 
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penalty for noncompliance, i.e., damages.  Webster’s New Collegiate Dictionary defines interest 

as:  “a charge for borrowed money, generally a percentage of the amount borrowed, an excess 

above what is due.”  No one voluntarily pays interest.  The General Assembly omitted the word 

“interest” as a mandatory payment from the statute because it excluded “penalties” and “fines,” 

and no one thinks interest is anything other than a “fine” or “penalty.”  By excluding “penalties” 

and “fines,” the statute is clear and encompasses “interest,” which is a synonym for either.  The 

General Assembly knows how to write statutes, and the Courts of this state are equally clear in 

how to read them, including a prohibition of adding words that are absent.  See Hodges v. Rainey, 

341 S.C. 79, 533 S.E.2d 578 (2000).  In explicating the rules of statutory construction, the Supreme 

Court said: 

The cardinal rule of statutory construction is to ascertain and effectuate the intent of the 

legislature.  Charleston County Sch. Dist. V. State Budget and Control Bd., 313 S.C. 1, 437 

S.E.2d 6 (1993). Under the plain meaning rule, it is not the court's place to change the 

meaning of a clear and unambiguous statute.  In re Vincent J., 333 S.C. 233, 509 S.E.2d 

261 (1998) (citations omitted). Where the statute's language is plain and unambiguous, and 

conveys a clear and definite meaning, the rules of statutory interpretation are not needed 

and the court has no right to impose another meaning. Id. at 233, 509 S.E.2d at 262 (citing 

Paschal v. State Election Comm’n, 317 S.C. 434, 454 S.E.2d 890 (1995)).  "What a 

legislature says in the text of a statute is considered the best evidence of the legislative 

intent or will. Therefore, the courts are bound to give effect to the expressed intent of the 

legislature." Norman J. Singer, Sutherland Statutory Construction § 46.03 at 94 (5th ed. 

1992). 

.  .  . 

The canon of construction "expressio unius est exclusio alterius" or "inclusio unius est 

exclusio alterius" holds that "to express or include one thing implies the exclusion of 

another, or of the alternative." Black's Law Dictionary 602 (7th ed. 1999). Section 1-3-

240(C) does not specifically exempt the Santee Cooper Board of Directors from its 

operation, as it does ten other boards. The fact that the Santee Cooper Board of Directors 

was not included in the list of exclusions implies that the General Assembly intended for 

section 1-3-240(B) to apply to the Board. "The enumeration of exclusions from the 

operation of a statute indicates that the statute should apply to all cases not specifically 

excluded. Exceptions strengthen the force of the general law and enumeration weakens it 
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as to things not expressed." Norman J. Singer, Sutherland Statutory Construction § 47.23 

at 227 (5th ed. 1992) (citations omitted). 

     An assertion that “interest” is neither a “fine” nor a “penalty” flies in the face of universal 

common sense—there are eight billion people on the planet, and not one of them has ever 

voluntarily or gratuitously paid interest.  The statute allowing an appeal from the Department’s 

claim could not be clearer, and the Department of Revenue cannot block a taxpayer’s access to 

judicial review by resetting the appellate procedure to demand an inflated appeal bond to its liking.  

To avoid the clear holding of §12-60-3370, the Department shifted direction and cited to the Court 

of Appeals a collection statute §12-54-25, S. C. Code, ann. as authority for its argument that the 

appeal bond must include interest.  Assuming the Department will re-assert these claims on 

remand, §12-54-25, S. C. Code, ann. is a collection statute—it says nothing about appellate 

jurisdiction or appellate practice.  Second, it says “interest is due on the unpaid portion from the 

time the tax was due until paid in its entirety.”  Assuming arguendo the Department’s misplaced 

reliance on this collection section overrules § 12-60-3370 as the appellate jurisdictional statute, 

according to the Department of Revenue, the date the tax became due is the date the Administrative 

Law Court determined them to be due, which at the earliest is the date of the Order for Summary 

Judgment, April 18, 2024, or the latest, May 14, 2024, when the Administrative Law Court denied 

Appellant’s motion for reconsideration.   

Interest is obviously a penalty. 

 There are only two ways debtors pay interest on money, and neither is voluntary.  No one 

ever walked into a bank and said:  “I want to borrow money, but I do not agree to pay interest.”  

The first is by negotiated agreement, loans, mortgages, etc.  All loans include a negotiated (and 

amortized) rate of return, which the courts enforce.  With credit card debt, interest rates often 

increase as punishment or penalty for late payment.  A negotiated rate of return is not implicated 
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in this case, and neither are reoccurring credit charges, but even in those purely contractual civil 

disputes, the law imposes pre and post judgment penalties in the form of interest, and it is 

impossible to characterize the imposition of such interest, whether statutory or negotiated, as 

anything other than a penalty, i.e. damages: 

Prejudgment interest is normally designed to make the plaintiff whole and is part of the actual 

damages sought to be recovered.  Such interest is merely another element of pecuniary damages 

and is in the nature of compensatory damages.   

 Am. Jur. 2d “Damages” § 426 Interest Generally 

The interest implicated in this case is the second form of interest:  statutory interest, which 

if not “punitive,” are clearly coercive, designed to compel taxpayers to adhere to the State’s 

demand, which is, as identified above, the State’s analogue to the civil court’s compensatory 

damages.  Just as interest is a punitive consequence for late payment in the civil context, the law 

imposes a statutory punishment in the form of interest on taxpayers as an administrative cudgel to 

compel citizens to obey the law, and no litigant must be punished first (in a civil case) as a 

condition to judicial review.  The purpose of interest is to compel a debtor to perform, and interest 

might continue to accrue as the case progresses, but it is not collectible unless the taxpayer’s appeal 

fails, and the General Assembly is clear that the only condition a taxpayer must meet to gain access 

to judicial review is either payment or an appeal bond for the taxes allegedly due.  As the Supreme 

Court said in Sears:  “The reason most frequently given for the majority's position is that the 

purpose of post judgment interest is to penalize nonpayment of a judgment by a judgment debtor.” 

Sears v. Fowler, 293 S.C. 43, 358 S.E.2d 574 (1987) (emphasis added)  Interest as a form of 

penalty is so obvious that the Department’s assertion to the contrary is frivolous, and even if the 

Department were correct, interest could only theoretically begin to accrue when the Administrative 

Law Court issued an Order determining the amount due.    

Conclusion 
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 The taxpayer’s deposit of the taxes claimed by the Department along with its irrevocable 

pledge is sufficient surety for the Department.  The Department is fully protected, and the amount 

paid into escrow is 100% of the Department’s claim.  As a result, there is nothing required of the 

Court other than to confirm that the amount of the deposit is sufficient.  Notwithstanding the 

taxpayer’s obvious good faith, the Department exploits every alleged technical defect to frustrate 

the taxpayer’s path to judicial review.   It has already made demonstrably false statements of fact 

and improperly relied on unpublished cited caselaw that has no precedential value as well as cited 

cases inapplicable to this narrow issue.  Before the Court of Appeals, it sought the civil equivalent 

of the death penalty for an immaterial computational error in the escrowed deposit and even denied 

the appellant filed an appeal bond when it was attached to the Notice of Appeal, arguing the 

taxpayer had to file the appeal bond first and the Notice of Appeal second!  Now that the parties 

are before the Court on remand to set the amount of the appeal bond, the Department will throw 

everything at the taxpayer to get the highest possible amount to prevent an appeal.  Perhaps on 

remand, the Department will acknowledge for the first time that a taxpayer has an alternative of 

either paying the disputed taxes to the Department under protest or posting an appeal bond.  The 

amount of the deposit is not required to contain either penalties or civil fines, and even if the statute 

required interest be escrowed, the Department’s own pleadings assert that interest would accrue at 

the earliest when this Court decided that the taxes are due.  The Department has not produced a 

single precedent demonstrating why the taxpayer’s tender of the entire disputed amount into 

escrow along with an irrevocable pledge as bond is insufficient.  The Department’s effort to 

prevent an appellate court reviewing a summary judgment case on the merits is unconscionable—

and inconsistent with its mission statement.  This bellicose and aggressive strategy is especially 

galling where the Department’s claim of an alleged admissions/amusement tax deficiency is a 
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recent change in its policy, which it asserted for the first time in 2018.  From 1996 until 2018, the 

Department of Revenue agreed with the taxpayer’s exemption even though it put Tidalwave 

through an audit in 2014.  The taxpayer has no idea what changed from 1996 until 2018, and the 

taxpayer seeks only to challenge the Administrative Law Court’s determination that there is no 

genuine issue of material fact in a highly disputed matter.  However, it is indisputable the taxpayer 

timely filed an appeal bond in accordance with the governing statute.  The tender of the disputed 

taxes into escrow accompanied with an irrevocable appeal bond meets the conditions of the statute, 

and the Court should approve the appeal bond as filed and allow the case to move forward to be 

addressed on the merits.   

 Respectfully submitted.   

 

August 20, 2024    /s/ Thomas R. Goldstein               

      Thomas R. Goldstein, S. C. # 2186 

Belk, Cobb, Infinger & Goldstein, P.A.  

      P. O. Box 71121 

      N. Charleston, S. C.  29415-1121 

      (843) 720 0928 

      tgoldstein@cobblaw.net 

 

 

CERTIFICATE OF SERVICE 
I certify that I served the within Return to Respondent’s Motion to Dismiss upon the 

Department of Revenue, by mailing a copy properly addressed with sufficient postage affixed thereto 

to Marcus D. Antley, III, S. C. Department of Revenue, 300 A Outlet Pointe Blvd., Columbia, South 

Carolina 29210 and via electronic mail to marcus.antley@dor.sc.gov this 20th day of August, 2024. 

 

August 20, 2024   /s/Thomas R. Goldstein 

     Thomas R. Goldstein, S. C. Bar No. 2186 

     Belk, Cobb, Infinger & Goldstein, P.A. 

     P. O. Box 71121 

     N. Charleston, S. C.  29415-1121 

     (843) 729-0928 

     tgoldstein@cobblaw.net 
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____________________ 

 

 

Watertoys, L.L.C., d/b/a Tidalwave Watersports, ………………………………………Appellant,  

 

 

v. 

 

 

South Carolina Department of Revenue,………………………………………………... Respondent. 

 

____________________ 

 

AMENDED NOTICE OF APPEAL  

____________________ 

 

 

 Watertoys, L.L.C. d/b/a Tidalwave Watersports appeals the orders of the Honorable Debra 

Durden dated April 18, 2024 and May 14, 2024 (said Orders previously appealed and filed with the 

Court), and the Order Setting Appeal Bond following remand, dated September 4, 2024. 

 

September 22, 2024     /s/Thomas R. Goldstein______________ 

       Thomas R. Goldstein, S. C. Bar No. 2186 

       P. O. Box 71121 

Other counsel of Record:      N. Charleston, S. C.  29415-1121 

Marcus D. Antley, III     (843) 729 0928; (843) 554 5566 (fax) 

S. C. Dept. of Revenue      tgoldstein@cobblaw.net 

300A Outlet Pointe Boulevard    Attorneys for Appellant   

Columbia, S. C.  29210 

(843)  

marcus.antley@dor.sc.gov 

Attorneys for Respondent  

Sep 26 2024
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CERTIFICATE OF SERVICE 

 
 

 

I certify that I served the within Amended Notice of Appeal upon counsel for the 

Department of Revenue by mailing a copy properly addressed with sufficient postage affixed thereto 

to Marcus D. Antley, III, at 300A Outlet Pointe Boulevard, Columbia, S. C. 29210 and via electronic 

mail to marcus.antley@dor.sc.gov this 26th day of September, 2024. 

 

 

 

 

September 25, 2024   /s/Thomas R. Goldstein 

     Thomas R. Goldstein, S. C. Bar No. 2186 

     Belk, Cobb, Infinger & Goldstein, P.A. 

     P. O. Box 71121 

     N. Charleston, S. C.  29415-1121 

     (843) 554 4291 

     (843) 554 5566 (fax) 

     tgoldstein@cobblaw.net 

 

 

Sep 26 2024
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Belk, Cobb, Infinger & Goldstein, P.A. 

P. O. Box 71121 

N. Charleston, S. C.  29415-1121 

(843) 729 0928 

 

 

     September 25, 2024 

 

 

 

Hon. Jenny Abbot Kitchings 

Clerk of Court 

S. C. Court of Appeals 

P. O. Box 11629 

Columbia, South Carolina  29211 

 

 

 RE:  Appellate Case No. 2024-000962 

Dept. of Revenue Case I.D. 0-001-559-662 

 Administrative Law Court Docket No. 23-ALJ-17-0362-CC 

 D.O.R. File No.:  230028 

 

 

Dear Ms. Kitchings,          

 

 

 I enclose the Appellant’s Amended Notice of Appeal and a copy of the new Order being 

appealed.  I did not provide additional copies of the two original Orders previously appealed 

because both are already filed with the Court, but if your office desires that I include both Orders 

again, please advise.  I assume that the Court does not require an additional filing fee for an 

Amended Notice of Appeal, but if I am in error on this, please advise, and I will immediately remit 

an additional fee.  By copy of this letter via regular mail, I am providing the Amended Notice of 

Appeal to the Administrative Law Court, and I will make immediate arrangements for preparation 

of the hearing transcript.  Please let me know if your office requires me to do anything further to 

perfect this updated appeal.  I thank you in advance for your attention to this request.  With kind 

regards, I am  

 

    Very truly yours, 

 

    /s/ Thomas R. Goldstein 

    Belk, Cobb, Infinger & Goldstein, P.A. 

     Thomas R. Goldstein 

    tgoldstein@cobblaw.net 

 

cc:   

 

Hon. Jana E. Shealy 

Marcus D. Antley, III 

 

Sep 26 2024
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Hon. Jana E. Shealy, 

Clerk of Court 

South Carolina Administrative Law Court 

Edgar Brown Building 

1205 Pendleton Street 

Suite 224 

Columbia, S. C.  29201 

 

 

Mr. Marcus D. Antley, III  

Office of General Counsel 

S. C. Dept. of Revenue 

300A Outlet Pointe Boulevard 

Columbia, S. C.  29210 

Marcus.Antley@dor.sc.gov 
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BELK, COBB, INFINGER & GOLDSTEIN, P.A. 

P. O. Box 71121 

N. Charleston, S. C.  29415-1121 

 

     October 21, 2024 

Hon. Jenny A. Kitchings, 

Clerk of Court 

South Carolina Court of Appeals 

P. O. Box 11629 

Columbia, South Carolina  29211 

 

 

 RE:  Watertoys, LLC d/b/a Tidalwave Watersports v. S. C. Dept. of Revenue 

 Appellate Tracking No.:  2024-000962 

 

Dear Ms. Kitchings, 

 

 I am providing a copy of the supplemental appeal bond in conformity with the 

Administrative Law Court’s September 4, 2024, Order (appealed by amended Notice of Appeal 

dated September 22, 2024).  I am unsure if an appeal of an Order requiring pre-hearing interest as 

a pre-condition to judicial review is or is not automatically stayed by Rule 241, South Carolina 

Appellate Court Rules.  Therefore, in an abundance of caution, we have deposited the disputed 

interest amount in addition to the previously posted admissions/amusement taxes allegedly due. 

 

 We received the transcript of the Administrative Law Court hearing on October 14, 2024, 

making the Appellant’s Initial Brief due on or before Wednesday November 13, 2024 (one day 

later if the 14th—Columbus Day—is not counted).  Please let me know if you require anything 

further.  By copy of this letter, I am providing a copy of this Supplemental Appeal Bond to 

opposing counsel.  With kind regards, I am  

 

Very truly yours, 

 

 

Belk, Cobb, Infinger & Goldstein, P.A. 

Thomas R. Goldstein 

(843) 729 0928 

tgoldstein@cobblaw.net 

 

 

cc:  Marcus Antley, III (with enclosure) 

Oct 22 2024

191



 

1 

State of South Carolina 
Department of Revenue 

301 Gervais Street, P. O. Box 125, Columbia, South Carolina 29214 
Website Address: http://www.sctax.org 

 
 
 
 

SC REVENUE RULING #05-14 
 
 
SUBJECT:  Places of Amusement 
  (Admissions Tax) 
 
EFFECTIVE DATE: Applies to all periods open under the statute. 
 
SUPERSEDES: All previous advisory opinions and any oral directives in conflict 

herewith. 
 
REFERENCES: S. C. Code Ann. Section 12-21-2420 (2000; Supp. 2004) 
  S. C. Code Ann. Section 12-21-2410 (2000) 
  S. C. Code Ann. Section 12-21-2430 (2000) 
     
AUTHORITY: S. C. Code Ann. Section 12-4-320 (2000) 

S. C. Code Ann. Section 1-23-10(4) (Supp. 2004) 
SC Revenue Procedure #03-1 

 
SCOPE: The purpose of a Revenue Ruling is to provide guidance to the public 

and to Department personnel.  It is a written statement issued to apply 
principles of tax law to a specific set of facts or a general category of 
taxpayers.  A Revenue Ruling does not have the force or effect of 
law, and is not binding on the public.  It is, however, the 
Department’s position and is binding on agency personnel until 
superseded or modified by a change in statute, regulation, court 
decision, or advisory opinion. 

 
 
Introduction: 
 
The State of South Carolina imposes an admissions tax for the privilege of entering and using a 
place of amusement. The purpose of this advisory opinion is to provide examples of places of 
amusements that are subject to this tax. The list of examples is not all-inclusive and is being 
provided as guidance for taxpayers. 
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Law and Discussion: 
 
 Code Section 12-21-2420 imposes the admissions tax and states in part: 

There must be levied, assessed, collected, and paid upon paid admissions to 
places of amusement within this State a license tax of five percent.  The license 
tax may be listed separately from the cost of admission on an admission ticket. …  

 
Code Section 12-21-2410 defines the terms “admissions,” “place,” and “person” and states: 
 

For the purpose of this article and unless otherwise required by the context:  
 
(1) The word “admission” means the right or privilege to enter into or use a place 
or location;  
 
(2) The word “place” means any definite enclosure or location; and  
 
(3) The word “person” means individual, partnership, corporation, association, or 
organization of any kind whatsoever.  

 
In summary, the admissions tax is imposed upon the paid right or privilege to enter into or use a 
place of amusement. 
 
It is important to note that the statute taxes charges to "use" a place of amusement, as well as 
charges to enter a place of amusement.  This is seen in Beach v. Livingston, 248 SC 135, 149 
SE2d 328 (1966), where the South Carolina Supreme Court held that the admissions tax applied 
to charges paid for the "use" of a bowling alley even though no charge was required for a person 
to “enter” the bowling alley.  Additionally, an Attorney General's Opinion dated August 2, 1956 
(See Attorney General's Report, July 1, 1955 to June 30, 1957) concluded the charge made by a 
person operating a golf driving range was subject to the admissions tax. 
 
The statute, however, does not define the term “amusement.” However, the following from SC 
Revenue Ruling #89-8 outlines the Department’s longstanding position as to what constitutes an 
“amusement” and a “place of amusement.” 
 

One of the primary rules of statutory construction is that words used in a statute 
should be taken in their ordinary and popular meaning, unless there is something 
in the statute which requires a different interpretation.  Hughes v. Edwards, 265 
S.C. 529, 220 S.E. 2d 231 (1975); Investors Premium Corp. v. South Carolina 
Tax Commission, 260 S.C. 13, 193 S.E. 2d 642 (1973).  Also, where the terms of 
a statute are clear and unambiguous and leave no room for construction, they must 
be applied according to their literal meaning.  Mitchell v. Mitchell, 266 S.C. 196, 
222 S.E. 2d 217 (1976); Green v. Zimmerman, 269 S.C. 535, 238 S.E. 2d 323 
(1977). 
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It is an accepted practice in South Carolina to resort to the dictionary to determine 
the literal meaning of words used in statutes.  For cases where this has been done, 
see Hay v. South Carolina Tax Commission, 273 SC 269, 255 SE 2d 837 (1979); 
Fennell v. South Carolina Tax Commission, 233 S.C. 43, 103 SE2d 424 (1958); 
Etiwan Fertilizer Co. v. South Carolina Tax Commission, 217 SC 484, 60 SE2d 
682 (1950). 
 
Black's Law Dictionary, Fifth Edition, defines the term "amusement" to mean: 
"Pastime, diversion, enjoyment.  A pleasurable occupation of the senses or that 
which furnishes it." 
 
The Second College Edition of the American Heritage Dictionary provides the 
following definitions: 
 

“Amusement"   1. The state of being amused,  
   entertained, or pleased. 2. Something  
   that amuses. 
 
"Pastime"  An activity that occupies one's spare  
   time pleasantly. 
 
"Diversion"  Something that distracts the mind and  
   relaxes or entertains. 
 
"Enjoyment"  1. The act or state of enjoying. 2. The  
   use or possession of something  
   beneficial or pleasurable. 3. Something  
   that gives pleasure. 

 
In summary, a "place of amusement" is any enclosure or location consisting of an 
activity that occupies one's spare time, distracts the mind, relaxes, entertains, or 
gives pleasure. 
 
Further, in Radcliff v. Query, 153 S.C. 76, 150 S.E. 352 (1929), an Admission's 
Tax case, the Supreme Court of South Carolina held: 
 

The statute is broad enough to include all classes of public exhibitions,.... 
(emphasis added). 

 
Black's Law Dictionary, Fifth Edition, defines "public" in part, as: 
 

Public, adj. Pertaining to a state, nation, or whole community; proceeding 
from, relating to, or affecting the whole body of people or an entire 
community.  Open to all; notorious. Common to all or many; general; pen to 
common use. Belonging to the people at large; relating to or affecting the 
whole people or a state, nation, or community; not limited or restricted to 
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any particular class of the community.  Peacock v. Retail Credit Co., 
D.C.Ga., 302 F.Supp.418, 423 (emphasis added).  

 
In addition, the Appellate Division of the New York Supreme Court held in Wien 
v. Murphy, 284 N.Y.S. 2d 303, 28 A.D. 2d 222 (1967) that: 
 

... if in fact a place or facility provides something edifying or educational in 
addition to enjoyment, entertainment or amusement, it is no less a place of 
amusement. 

 
In other words, the term "place of amusement" is not to be strictly construed so as 
to exclude places which may also have a business or other purpose.  If a place 
distracts the mind, relaxes, entertains, or gives pleasure, then such place is a 
"place of amusement".   

 
Finally, Code Section 12-21-2420 establishes various exemptions from the admissions tax and 
states in part: 
 

… , no tax may be charged or collected:  
 
(1) On account of any stage play or any pageant in which wholly local or 
nonprofessional talent or players are used;  
 
(2) On admissions to athletic contests in which a junior American Legion athletic 
team is a participant unless the proceeds inure to any individual or player in the 
form of salary or otherwise;  
 
(3) On admissions to high school or grammar school games or on general gate 
admissions to the State Fair or any county or community fair;  
 
(4) On admissions charged by any eleemosynary and nonprofit corporation or 
organization organized exclusively for religious, charitable, scientific, or 
educational purposes;  or the presentation of performing artists by an accredited 
college or university;  provided, that the license tax herein levied and assessed 
shall be collected and paid upon all paid admissions to all athletic events of any 
institution of learning above the high school level;  provided, however, that 
carnivals, circuses, and community fairs operated by eleemosynary or nonprofit 
corporations or organizations organized exclusively for religious, charitable, 
scientific, or educational purposes shall not be exempt from the assessment and 
collection of admissions tax on charges for admission for the use of or entrance to 
rides, places of amusement, shows, exhibits, and other carnival facilities, but not 
to include charges for general gate admissions except when the proceeds of any 
such carnival, circus, or community fair are donated to a hospital;  provided, 
further, that no admission tax shall be charged or collected by reason of any 
charge made to any member of a nonprofit organization or corporation for the use 
of the facilities of the organization or corporation of which he is a member.  
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(5) On admissions to nonprofit public bathing places;  
 
(6) On admissions to any hunting or shooting preserve;  
 
(7) On admissions to privately owned fish ponds or lakes; and  
 
(8) On admissions to circuses operated by eleemosynary, nonprofit corporations 
or organizations organized exclusively for religious, charitable, scientific, or 
educational purposes when the proceeds derived from admissions to the circuses 
shall be used exclusively for religious, charitable, scientific or educational 
purposes.  
 
(9) On admissions to properties or attractions which have been named to the 
National Register of Historical Places.  
 
(10) On admissions charged to classical music performances of a nonprofit or 
eleemosynary corporation organized and operated exclusively to promote 
classical music.  
 
(11) On admissions to events other than those events enumerated in item (4) of 
this section, sponsored and operated exclusively by eleemosynary, nonprofit 
corporations or organizations organized exclusively for religious, charitable, 
scientific, civic, fraternal, or educational purposes when the net proceeds derived 
from admissions to the events shall be immediately donated to an organization 
operated exclusively for charitable purposes.  The term “net proceeds” shall mean 
the portion of the gross admissions proceeds remaining after necessary expenses 
of the event have been paid.  This item shall not apply to an event in which the 
above organizations receive a percentage of gross proceeds or a stated fixed sum 
for the use of its name in promoting the event.  
 
(12) On admissions charged by nonprofit or eleemosynary community theater 
companies or community symphony orchestras, county and community arts 
councils and departments and other such companies engaged in promotion of the 
arts.  
 
(13) On admissions to boats which charge a fee for pleasure fishing, excursion, 
sight-seeing and private charter.  
 
(14) On admissions to a physical fitness center subject to the provisions of 
Chapter 79 of Title 44, the Physical Fitness Services Act, that provides only the 
following activities or facilities:  

 
(a) aerobics or calisthenics;  
(b) weightlifting equipment;  
(c) exercise equipment;  
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(d) running tracks;  
(e) racquetball;  
(f) swimming pools for aerobics and lap swimming;  and  
(g) other similar items approved by the department.  

 
The entire admission charge of a physical fitness center which provides any other 
activity or facilities is subject to the tax imposed by this article. Physical fitness 
facilities or centers of the State of South Carolina and any of its political 
subdivisions which are exempt from the Physical Fitness Services Act, pursuant 
to Section 44-79-110 and, therefore, subject to the admissions tax under this 
article are nevertheless exempt from the admissions tax if they meet other 
requirements of this subsection.  
 
(15) for entry into the pit area of NASCAR sanctioned motor speedways or 
racetracks for drivers, crew members, or car owners where a participation fee is 
charged these persons by NASCAR, or by the speedway or racetrack, where a 
charge to these persons is made on a per event basis for entry into the pit area, or 
where a combination of annual and per event charges to these persons is made for 
entry into the pit area.  
 
The tax imposed by this section must be paid by the person or persons paying the 
admission price and must be collected and remitted to the South Carolina 
Department of Revenue by the person or persons collecting the admission price.  
The tax imposed by this section does not apply to:  
 

(a) any amount separately stated on the ticket of admission for the repayment 
of money borrowed for the purpose of constructing an athletic stadium or field 
by any accredited college or university; or  
(b) any amount of the charge for admission, whether or not separately stated, 
that is a fee or tax imposed by a political subdivision of the State.   

 
The revenue derived from the provisions of this section from fishing piers along 
the coast of South Carolina is allocated for use of the Commercial Fisheries 
Division of the Department of Natural Resources.  

 
Also, Code Section 12-21-2430 provides an exemption for certain ponds, and states:  
 

No private pond shall be declared an amusement for tax purposes.  But this 
section shall not apply to a pond stocked with fish from a State or Federal 
hatchery.  
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Examples of Places of Amusements Subject to the Admissions Tax 
 
The following list of places of amusements is not all inclusive and is merely provided as 
guidance. Charges to enter or use these places, events, facilities and rides and all other 
amusement facilities are subject to the tax unless specifically exempted under Code Section 
12-21-2420 or Code Section 12-21-2430: 
 

air shows 
 
amusement parks 
 
amusement rides, shows and exhibits 
 
animal shows 
 
antique shows 
 
aquariums 
 
aquatic shows 
 
archery range 
 
art and craft exhibitions (See SC Revenue Ruling #89-8.) 
 
automobile shows 
 
balloon shows 
 
baseball batting cages (See SC Revenue Ruling 91-14.) 
 
basketball courts 
 
boat cruises (See, however, Code Section 12-21-2420(13). Charges for cruises with 
entertainment, such as one in which patrons attempt to solve a murder mystery, do not 
come within the exemption in Code Section 12-21-2420(13).) 
 
boat shows 
 
botanical gardens 
 
bowling alleys  
 
bungee jumping 
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carnival, circus and fair entrance fees, rides, shows, exhibits, games and other amusement 
 charges 

 
college, professional and other sporting events (football, basketball, baseball, or hockey 

 games; golf tournaments, tennis tournament, rodeos, car racing, polo, horse racing, 
 wrestling, boxing, etc.) 

 
comedy clubs 
 
cruises that offer entertainment (i.e. bands, audience role participation, or plays) 
 
dance halls 
 
dance shows 
 
dinner theaters and attractions (See SC Private Letter Ruling #92-5.) 
 
dog shows 
 
fishing piers and ponds 
 
flight and similar simulators 
 
go cart or car racing tracks to include “pit passes” 
 
golf courses and country clubs (green fees, range fees, membership dues) (See SC 

 Revenue Ruling #91-18 and SC Private Letter Ruling #91-5.) 
 
golf driving ranges 
 
gun and knife shows 
 
handball courts 
 
health clubs (See, however, SC Revenue Ruling 92-1 for a discussion of exempt health 

 clubs.) 
 
historical attractions (See, however, Code Section 12-21-2420(9). Note: Charges for 

 entertainment events, such as rock concerts, on the grounds of a location on the National 
 Register of Historical Places do not come within the exemption in Code Section 12-21-
 2420(9).) 

 
holiday celebrations and events (Halloween haunted houses, New Year Eve parties, 

 firework shows, crop circles and mazes, etc.) 
 
historical dramas 

 8

199



 

 
home shows 
 
home tours (new homes, historical homes, Christmas tours, etc.) 
 
horse shows 
 
laser tag 
 
mazes, including crop mazes 
 
miniature golf or putt-putt courses 
 
miniature or slot car tracks 
 
“monster” truck shows 
 
motorcycle expositions, races and shows 
 
movie theaters or movie “peep show” machines  
 
museums  
 
music concerts 
 
nightclubs, lounges, or bars with a cover charge 
 
pageants 
 
paint ball or laser gun facilities 
 
para sail rides 
 
Parade of Homes tours  
 
planetariums 
 
plays 
 
promotional events such as boat shows, home shows, antique shows, gun and knife 

 shows, and wildlife shows (See SC Revenue Ruling #89-8.) 
 
race car or similar tracks (reality racing, ATV tracks, etc.)  
 
racquetball courts 
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rock climbing facilities 
 
rodeos 
 
serpentariums 
 
skating rinks or skate board parks 
 
shooting ranges (target, skeet, trap sporting clays, etc.) 
 
spas 
 
spectator events (football, basketball, baseball, or hockey games; golf tournaments, tennis 

 tournaments, rodeos, car racing, polo, horse racing, wrestling, boxing, etc.) 
 
sport clubs 
 
sporting events for spectators (football, basketball, baseball, or hockey games; golf  

 tournaments, tennis tournaments, rodeos, car racing, polo, horse racing, wrestling, 
 boxing, etc.) 

 
squash courts 
 
stage plays or performances 
 
swimming pools and clubs (pool fees, membership dues) 
 
target, skeet, trap or sporting clay ranges 
 
theaters 
 
tractor pulls 
 
tennis or racquetball courts (court fees, membership dues) 
 
water parks 
 
water-skiing shows 
 
water slides 
 
wildlife preserves 
 
wildlife expositions and shows 
 
zoos 
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It should be noted that it has been the longstanding position of the Department that (1) fees for 
golf, tennis, dancing, and self-defense lessons from an instructor; (2) tournament participant 
entry fees (exclusive of the normal and customary charges to utilize the place of amusement, i.e. 
green or court fees); (3) fees for boat, carriage, helicopter, plane or bus rides for touring, charter, 
fishing, or excursion (see SC Technical Advice Memorandum #95-2.); (4) golf cart fees (subject 
to sales tax as rentals); (5) “trail fees” (fees charged by golf courses for someone using their own 
golf cart); (6) boat or jet ski rental fees (subject to sales tax); (7) fees for using tanning beds; (9) 
initiation fees for country clubs, golf clubs, tennis clubs and similar facilities1 provided the 
initiation fee is a one-time (nonrecurring) charge paid as a prerequisite to joining the club; and 
(10) fees for equestrian lessons are not fees to enter or use a place of amusement and are not 
subject to the admissions tax. 
 
Note: Organizations, event organizers, and others operating places of amusement should 
review Code Sections 12-21-2420 and 12-21-2430 to determine if there organization, 
location or event falls within one of the statutory exemptions. The burden of proof that an 
organization, location or event falls within an exemption rests with the operator of the 
place of amusement.   
 
An application for admissions tax exemption under Code Section 12-21-2420 may be 
submitted to the Department on Form L-2068. A copy of this “License Tax” form can be 
found on the Department’s website (www.sctax.org) under “Quick Links” (“Forms and 
Instructions”). An organization, location or event does not need to apply for the exemption 
in order to be exempt, but must be able to document (charter, by-laws, financial records, 
etc) that an exemption is applicable. 
 
 SOUTH CAROLINA DEPARTMENT OF REVENUE 
 
 
  
 s/Burnet R. Maybank III 
 Burnet R. Maybank III, Director 
 
September 15          , 2005 
Columbia, South Carolina 

                                                      
1 An initiation fee should not allow a person to utilize the facilities of the club without payment of a recurring charge 
(membership dues). In other words, a one-time charge that is a substitute for recurring membership dues is not an 
initiation fee. 
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State of South Carolina 
Department of Revenue 

301 Gervais Street, P. O. Box 125, Columbia, South Carolina 29214 
 
 
  

SC TECHNICAL ADVICE MEMORANDUM #95-2 (TAX) 
 
 
TO: Marvin Davant, Assistant Administrator 
 Field Services Division 
 
SUBJECT: Sight-Seeing Tours 
 (Admissions Tax) 
 
DATE: October 18, 1995 
 
SCOPE: This Technical Advice Memorandum is Policy's official advisory 

opinion of how laws administered by the Department of Revenue are to 
be applied to a specific issue or set of facts. 

 
Question: 
 
Are fees paid for sight-seeing tours conducted by carriage, bus, helicopter, airplane, trolley, boat, 
and other similar modes subject to the admissions tax imposed under Code Section 12-21-2420? 
 
Conclusion: 
 
Fees paid for sight-seeing tours conducted by carriage, bus, helicopter, airplane, trolley, boat, 
and other similar modes are not subject to the admissions tax imposed under Code Section 12-
21-2420. 
 
Facts: 
 
Tourist areas in South Carolina provide a variety of sight-seeing tours to our State's visitors.  The 
mode of tour includes boats, buses, motorized trollies, helicopters, airplanes and horse drawn 
carriages.  Generally, the visitor pays the tour business a set fee to take a specific area tour.  The 
visitor may, for example, take a tour by air over the beach, a trolley ride to view museums and 
local landmarks, a bus ride to view churches, battle grounds, and historic homes, or a carriage 
tour of blooming gardens.  Upon completion of the tour, the visitor is returned to his original 
place of departure.  
 
Advice has been requested concerning the applicability of the admissions tax to these various 
sight-seeing tours. 
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Discussion: 
 
Code Section 12-21-2420 imposes the admissions tax and reads, in part: 
 

There must be levied, assessed, collected, and paid upon paid admissions to 
places of amusement within this State a license tax of five percent... 

 
 * * *  
 

The tax imposed by this section shall be paid by the person or persons paying 
such admission price and shall be collected and remitted to the South Carolina 
Department of Revenue and Taxation by the person or persons collecting such 
admission price... 

 
It has been the longstanding policy of the Department of Revenue not to impose the admissions 
tax on fees paid solely for sight-seeing tours conducted by carriage, bus, helicopter, airplane, 
trolley, boat, and other similar modes.  The rationale for this policy is twofold: 
 
(1) Prior to 1981, the Department considered an excursion boat with a dance hall to be a place of 
amusement, but did not consider boat or other sight-seeing tours to be places of amusement.  In 
March 1981, Attorney General Opinion No. 81-30 concluded that an excursion boat offering 
sight-seeing or fishing was a place of amusement.  Later in 1981, the Legislature amended Code 
Section 12-21-2420 to exempt from the admissions tax "admissions to boats which charge a fee 
for pleasure fishing, excursion, sight-seeing and private charter."  A result of this amendment 
was to confirm the Department's prior longstanding administrative policy of not taxing fees 
charged for sight-seeing tours. 
 
(2) For years the Department's Audit Training Manual for Admissions Tax has stated that 
carriages, helicopter, or plane rides for touring or pleasure are not subject to the tax.1   
 
It is well settled that the construction of a statute by an agency charged with its administration 
will be accorded the most respectful consideration and will not be overturned absent compelling 
reason.  Laurens County School Districts 55 & 56 v. Cox, 308 S.C. 171, 417 S.E. 560 (1992). 
Jasper County Tax Assessor v. Westvaco Corp., 305 S.C. 346, 409 S.E. 2d 333 (1991); Dunton 
v. S.C. Bd. of Examiners of Optometry, 291 S.C. 221, 353 S.E. 2d 132 (1987). 

                         
1It should be noted that the admissions tax applies to charges for admission to a carriage, bus, trolley, etc. 
when admission to the vehicle is for entertainment, dancing, or drinking in a social environment, and not 
solely for sight-seeing. 
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SUBJECT: TAX LEGISLATIVE UPDATE FOR 2000, 2000 WL 35722072 (2000)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 1

2000 WL 35722072 (S.C.Tax.Com.)

Department of Revenue

State of South Carolina

SUBJECT: TAX LEGISLATIVE UPDATE FOR 2000

SC Revenue Informational Bulletin No. 00-15
DATE: September 19, 2000

AUTHORITY:

*1  S. C. Code Ann. Section 12-4-320 (2000)

SC Revenue Procedure # 99-4
 

SCOPE:

A Revenue Informational Bulletin is a written statement issued to the public by the Department to announce general information
useful in complying with the laws administered by the Department. A Revenue Informational Bulletin has no precedential
value, and is not binding on the public or the Department.

Attached is a brief summary of most of the significant changes in laws that were enacted by the General Assembly during the
past legislative session. The summary is divided into four categories of legislation and can be found as indicated below.

CATEGORY OF LEGISLATION
 

PAGE #
 

 
1. Income Taxes, Corporate License Fees, and Withholding
 

3
 

 
2. Property Taxes and Fees in Lieu of Property Taxes
 

21
 

 
3. Sales and Use Taxes
 

40
 

 
4. Miscellaneous
 

Administrative and Procedural Matters....................................................................................
 

45
 

Regulatory Matters....................................................................................................................
 

53
 

Other Items................................................................................................................................
 

54
 

Also attached is a brief summary of three bills, House Bill 3358, House Bill 3393, and House Bill 3649, that have not been
signed or vetoed by the Governor as of the date of this informational bulletin. These bills are summarized by tax type on pages
64 - 66 for your reference. At such time when these bills are signed or vetoed by the Governor, the Department will issue an
informational bulletin stating the action taken by the Governor and the effective dates of any signed legislation.
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The law changes are summarized in bill number order, except that changes in the “Miscellaneous” category are summarized
by subject matter. Also, there are several instances where more than one bill with related subject matters were enacted. In such
cases, these summaries are cross referenced. Further, some laws have not been assigned act numbers as of the date of this
informational bulletin and this is indicated in the summary.

WARNING: This is intended to be a summary of the main points of the legislation. Please refer to the full text of the
legislation for specific details and requirements. A complete copy of the legislation discussed can be obtained from the
South Carolina Legislative Council's website at www.lpitr.state.sc.us.
 

INCOME TAXES, CORPORATE LICENSE FEES, AND WITHHOLDING
 
Senate Bill 80, Section 2. (Act No. A314)
 
Community Development Corporation Investment Credit

Code Section 12-6-3530 has been added to provide an income tax, bank tax, or insurance premium tax credit equal to 33% of an
investment (see exceptions below) in a community development corporation or community development financial institution.
The total credit that may be claimed by all taxpayers is $ 1 million in one year and $5 million for all years. Any unused credit
may be carried forward, however, the carry forward must be used before the taxable year that begins on or after 10 years from
the date of the acquisition of stock or other equity interest that is the basis for the credit.

*2  Exceptions to the amount of credit eligible to be claimed include:

1. One community development corporation or community development financial institution may not receive more than 25%
of the total tax credits authorized in any one tax year.

2. If on April 1, 2001, or as soon thereafter as the Department of Commerce is able to determine, the total amount of tax credits
claimed by all taxpayers exceeds the limitations, the credits will be determined on a pro rata basis.

The following requirements apply to the credit:

1. A taxpayer must obtain a certificate from the Department of Commerce certifying that: (a) the investment is in a certified
community development corporation as defined in Code Section 34-43-20(2) or a certified community development financial
institution as defined in Code Section 34-43-20(3) and (b) the credit available will not exceed the $1 million or $5 million
limitation.

2. The community development corporation or community development financial institution must be certified by the Department
of Commerce at the time the investment is made. A taxpayer who invested in good faith in a certified corporation or institution
may claim the credit if the Department of Commerce later revokes or does not renew the certification.

3. The taxpayer must file with the Department of Revenue the form issued by the Department of Commerce certifying the stock
or other equity interest. The Department of Commerce will provide these forms to the taxpayer before the fifteenth day of the
second month following the month of acquisition and to the Department of Revenue before the fifteenth day of the third month
following the month of acquisition.

4. Banks and financial institutions chartered by the State of South Carolina may invest up to 10% of their total capital and
surplus in a community development corporation or community development financial institution.
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4. A person, including a pass through entity, who conducts a trade or business (other than that of being an employee) must notify
the Department in writing within 180 days after a final determination of tax adjustment (i.e. the federal assessment date) is made
by the Internal Revenue Service. Previously, the statute only required corporations to notify the Department of changes in taxable
income by the Internal Revenue Service within 90 days after receipt of a final determination from the Internal Revenue Service.

5. Notwithstanding the time limitations on filing a claim for refund in Code Section 12-54-85(F), a person may file a claim for
refund within 180 days after the federal assessment date for the overpayment of taxes due to changes in taxable income made
by the Internal Revenue Service. Previously, this provision only applied to corporations who filed a claim for refund within 90
days from the date the Internal Revenue Service changed the taxable income.

Effective Date: August 17, 2000
 
Senate Bill 575, Section 3.J.1. (Act No. A399)
 
Interest on Refunds When No Return is Due

Code Section 12-54-25(C), concerning interest on tax refunds or credits, has been amended to clarify the amount of interest to
be paid to a taxpayer when a return is not required to be filed with a payment. In such instances, any tax refund or credit must
include interest from the later of: (1) the date the tax was paid or (2) the last day prescribed for paying the tax, to the date the
credit was made, or the refund was sent, to the taxpayer. The amendment also clarifies that the Department does not pay interest
on an overpayment that is refunded within 75 days after the last day prescribed for paying the tax if no return is required.

*30  Effective Date: Taxable periods ending after December 31, 1999.
 
Senate Bill 575, Section 3.X.1. (Act No. A399)
 
Refund of Overpayment of Property Tax

Code Section 12-45-78 has been added to provide that any overpayment of property tax that results from the granting of a
homestead exemption under Code Section 12-37-250 or from the property qualifying for the 4% assessment ratio for legal
residences under Code Section 12-43-220(c) shall be refunded if either of these events occurs after the payment of the property
tax for that year. Any overpayment must be refunded to the owner of record at the time that the exemption is granted or the
classification is made.

Effective Date: January 1, 2001
 
Senate Bill 575, Section 3.J.2. (Act No. A399)
 
Failure to File Penalty

Code Section 12-54-43(C)(2), concerning a minimum failure to file penalty of the lesser of $100 or 100% of the tax when the
tax owed is more than $100, has been deleted.

Code Section 12-54-43(C)(1) continues to impose a failure to file penalty of 5% of the tax amount for each month or fraction
thereof, not to exceed 25%, in the case of a failure to file a return on or before the due date, determined with regard to any
extension of time for filing.

Effective Date: Tax returns due after October 31, 2000, and does not affect an action or proceeding commenced or a right
accrued before October 1, 2000.
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1

Marcus 'Trey' Antley, III

From: Robin Coleman <rcoleman@scalc.net>
Sent: Thursday, March 21, 2024 11:47 AM
To: tgoldstein@cobblaw.net; Marcus 'Trey' Antley, III
Subject: RE: Do not print

Follow Up Flag: Follow up
Flag Status: Completed

Dear Counsel, 
 
You may file cross motions for summary judgment. Judge Durden will review your briefs on the motion and rule, or 
schedule oral argument if she has questions after reading the briefs. She will then either grant summary judgment to 
one party, or deny summary judgment in order to take testimony from the designated witness.  Please let me know if 
you have any further questions. 
 
Thank you. 
 
Robin E. Coleman 
Judicial Aide to Judge Deborah Brooks Durden 
S.C. Administrative Law Court 
1205 Pendleton Street, Suite 224 
Columbia, South Carolina 29201 
(803) 734-6407 
 

From: tgoldstein@cobblaw.net <tgoldstein@cobblaw.net>  
Sent: Thursday, March 21, 2024 11:00 AM 
To: Robin Coleman <rcoleman@scalc.net>; 'Marcus 'Trey' Antley, III' <Trey.Antley@dor.sc.gov> 
Subject: Do not print 
 
Robin, 
 
Here is a letter to Judge Durden and our agreed upon stipulation of facts.  As set forth in 
the attached letter, which I’ve already mailed, I do not know if the Judge wants to set a 
briefing schedule or hear argument of counsel or both or neither.  I’m in unfamiliar 
territory here.   
 
Tommy 
(843) 554 4291 
. . CONFIDENTIALITY NOTICE:This email (including any attachments) contains information from the South 
Carolina Administrative Law Court that may be confidential or privileged. The information is intended to be for 
the use of the individual or entity named above. If you are not the intended recipient, you are not authorized 
to read, copy, retain or distribute this message. If you have received this email in error, please notify the 
sender immediately by "reply to sender only" email and destroy all electronic and hard copies of the 
communication, including attachments. Please contact HelpDeskIT@scalc.net if you are unsure the email is 
legitimate.  
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Marcus 'Trey' Antley, III

From: Marcus 'Trey' Antley, III
Sent: Monday, May 13, 2024 4:22 PM
To: tgoldstein@cobblaw.net; 'Robin Coleman'
Subject: RE: [EXTERNAL] Reply to Department's Return, Affidavit, 23-ALJ-17-0362-CC

Good morning Robin, 
 
The more specific SCALC Rule 29(D)(1) only provides for a Motion to Reconsider and a Response to that Motion. This 
contrasts with the more general SCALC Rule 19(A) regarding motions, which allows for a Reply. Specific rules usually 
trump general rules, so it appears a Reply is not allowed here. Will the Court entertain Petitioner’s Reply? If so, the 
Department asks that the Court allow the Department to respond to the Reply and the newly submitted affidavit. In 
particular, the affidavit appears to include immaterial facts or contradict the stipulated facts. Either way, introducing 
new facts at this stage to now claim that the material facts are in dispute is inappropriate and violates the principle of 
judicial economy. 
 
Thank you, 
Trey 
 

From: tgoldstein@cobblaw.net <tgoldstein@cobblaw.net>  
Sent: Tuesday, May 7, 2024 7:36 PM 
To: 'Robin Coleman' <rcoleman@scalc.net> 
Cc: Marcus 'Trey' Antley, III <Trey.Antley@dor.sc.gov> 
Subject: [EXTERNAL] Reply to Department's Return, Affidavit, 23-ALJ-17-0362-CC 
 
Dear Judge Durden, He re is a d igita l copy of Petitioner’s Reply, affidavit of M ichael Fiem, and a ce rtificate of mailing I put in today ’s mail. Tommy Go ldste in (843) 554 4291                                                       
ZjQcmQRYFpfptBannerSta rt 

 

This Message Is From an External Sender  

This message came from outside your organization.  
 

ZjQcmQRYFpfptBannerEnd  

Dear Judge Durden, 
 
Here is a digital copy of Petitioner’s Reply, affidavit of Michael Fiem, and a certificate of 
mailing I put in today’s mail.   
 
 
Tommy Goldstein 
(843) 554 4291 
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Marcus 'Trey' Antley, III

From: tgoldstein@cobblaw.net
Sent: Monday, June 10, 2024 10:59 AM
To: Marcus 'Trey' Antley, III
Subject: [EXTERNAL] Notice of Appeal
Attachments: Kitchings ltr. (June 7, 24).pdf; Appeal Bond executed (June 10, 24).pdf; Notice of Appeal 

(June 7, 24).pdf

Follow Up Flag: Follow up
Flag Status: Completed

 

This Message Is From an External Sender  

This message came from outside your organization.  
 

Marcus, 
 
I am sending you by regular mail the attached Notice of Appeal, Appeal Bond, and a 
copy of my letter to the Court of Appeals.  I did not include another set of paper copies 
of the Orders being appealed because you already have those.  I have the disputed 
taxes in my escrow account, which I assume is a satisfactory deposit.   
 
Tommy 
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Marcus 'Trey' Antley, III

From: Marcus 'Trey' Antley, III
Sent: Monday, June 10, 2024 4:53 PM
To: tgoldstein@cobblaw.net
Subject: RE: [EXTERNAL] Notice of Appeal

Good afternoon Tommy, 
 
We do not believe this qualifies as a bond under S.C. Code Ann. § 12-60-3370. Further, the taxes must include interest. 
See S.C. Code Ann. § 12-60-30(27). Also, interest will continue to accrue on any tax, interest, or penalty not paid to the 
Department. 
 
I gave you these amounts when we spoke on May 21, 2024, but I wanted to be sure you have them handy: 
 
Tax: $33,998.40 
Penalty: $15,536.14 
Interest $7,15137 
Total: $ 56,685.91 
 
Feel free to give me a call. 
 
Best, 
Trey 
 

From: tgoldstein@cobblaw.net <tgoldstein@cobblaw.net>  
Sent: Monday, June 10, 2024 10:59 AM 
To: Marcus 'Trey' Antley, III <Trey.Antley@dor.sc.gov> 
Subject: [EXTERNAL] Notice of Appeal 
 
Marcus, I am sending you by regula r mail the attached Notice of Appeal, Appeal Bond, and a copy of my lette r to the Court of Appeals. I d id not include another set of pape r copie s of the Orde rs be ing appea led because you already have those.    
ZjQcmQRYFpfptBannerSta rt 

 

This Message Is From an External Sender  

This message came from outside your organization.  
 

ZjQcmQRYFpfptBannerEnd  

Marcus, 
 
I am sending you by regular mail the attached Notice of Appeal, Appeal Bond, and a 
copy of my letter to the Court of Appeals.  I did not include another set of paper copies 
of the Orders being appealed because you already have those.  I have the disputed 
taxes in my escrow account, which I assume is a satisfactory deposit.   
 
Tommy 
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Docket No. 23-ALJ-17-0362-CC

Watertoys, LLC, d/b/a )
Tidalwave Watersports, )

)
Petitioner, )

)
v. )

)
South Carolina Department of )
Revenue, )

)
Respondent. )

____________________________ )

ADMINISTRATIVE HEARING

********

Wednesday, August 28, 2024
10:00 a.m. - 10:33 a.m.

The hearing before the Honorable Deborah Brooks

Durden was taken at the Edgar A. Brown Building, 1205

Pendleton Street, Suite 224, Columbia, South

Carolina, on the 28th day of August 2024, before

Cortney N. Glover, RPR, Certified Court Reporter and

Notary Public in and for the State of South Carolina.

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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APPEARANCES

Thomas R. Goldstein, Esquire
Belk Cobb Infinger & Goldstein, P.A.
2344 Cosgrove Avenue
Charleston, South Carolina  29405
Post Office Box 71121
North Charleston, South Carolina  29415
Attorney for the Petitioner

Marcus D. Antley, III, Esquire
South Carolina Department of Revenue
300A Outlet Pointe Boulevard
Post Office Box 12265 (29211)
Columbia, South Carolina  29210
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Certificate . . . . . . . . . . . . . . . . . . . 30

EXHIBITS

(All Exhibits were retained by the Court.  The Court's
Exhibit Inventory List is attached and incorporated
herein by reference. Exhibits were admitted as
follows:)

Respondent's Exhibit Number 1 . . . . . . . . . 4

STIPULATIONS
 

It is stipulated and agreed that this hearing
is being taken pursuant to the rules of the
Administrative Law Court  and the South Carolina
Rules of Civil Procedure.
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(RESPONDENT'S EXHIBIT NUMBER 1 WAS MARKED PRIOR TO

THE HEARING.)

CALL TO ORDER:

THE COURT:  All right.  So evidently the Court of

Appeals didn't think I said enough in my

earlier order, so we are here to correct that

today.

Do we have any preliminary matters or

procedural matters y'all want to take up at the

outset?

PRELIMINARY MATTERS:

MR. ANTLEY:  I think we just have one exhibit that

we both agree.  It's Respondent's Exhibit 1. 

It's a copy of the South Carolina Information

Letter Number 24-13.  And so that just shows

the interest rates for the periods at issue and

even some subsequent prior periods as well.

THE COURT:  Okay.  All right.  I'll take that then

if everybody's in agreement that it's

admissible.

MR. GOLDSTEIN:  That's without objection.

THE COURT:  All right.  Thank you.

(Respondent's Exhibit Number 1 was admitted into

evidence.)

THE COURT:  Mr. Goldstein, would you like to begin?

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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WATERTOYS, LLC V SCDOR 5

POSITION OF THE PETITIONER:

MR. GOLDSTEIN:  I would.  May it please the Court. 

My name's Tommy Goldstein.  I represent the --

I guess we're the petitioner in this case.

THE COURT:  I think so.  I think we're back to that.

MR. GOLDSTEIN:  And I'd like to, if I may, correct

the statement of the Court.  I do not believe

we're here before the Court because you didn't

set enough of an amount.  I think we're here

because the Court has not set an amount.

THE COURT:  What -- that -- I'm sorry.  If I

misspoke, that's what I meant to say.

MR. GOLDSTEIN:  Okay.

THE COURT:  I did not include an amount because ---

MR. GOLDSTEIN:  Okay.

THE COURT:  --- I did not realize the amount was in

dispute.  And so it was not included in my

order.

MR. GOLDSTEIN:  Right.

THE COURT:  But in the interest of thoroughness,

maybe it should have been.  Could've have

prevented y'all from a lot of trouble, and I

apologize for that.

MR. GOLDSTEIN:  Well, I -- no apologies necessary. 

But I'm much happier with that statement,

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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WATERTOYS, LLC V SCDOR 6

because otherwise it sounded like it was only

gonna go up when I contend that the amount

that -- well, let me just get to the heart of

our argument.  I have with me Mr. Fem [ph],

who's prepared to take the stand and testify as

to a few minor but probably necessary factual

matters.

But we're here today on a very narrow

issue.  And I wish Mr. Antley and I had spoken

before yesterday.  My brief would have

two-thirds shorter than it was.  It's

unnecessarily long because I think -- and he

can correct me if I'm wrong.  I think we now

agree that the sole issue for the Court today

is whether the appeal bond should or should not

include interest.  I think that's the -- maybe

he disagrees with that assessment.  And if so,

he can correct it.  But I believe that's the

sole narrow issue.

And so with that as our starting point, I

would point out to your Honor that the taxpayer

in this case -- I don't know if I should refer

to the -- I'm just gon' call him taxpayer, as

opposed to Mr. Fem or Tidalwave.  Tidalwave

now, by the way, is out of business and no

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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WATERTOYS, LLC V SCDOR 7

longer stands, so this won't be an issue going

forward -- has already deposited the $33,298

into our IOLTA account.

I don't think there is any more

disagreement about that the taxpayer has the

option to file an appeal bond or pay the money. 

I think we're past that.  I think the sole

issue is interest.  And if that's the sole

issue, I was surprised to receive the

Department's brief yesterday because the

Department cites a Footnote 3 on page 3 of its

well-written and cogent brief where he

discloses something that I didn't know.  And I

feel a little embarrassed that I didn't know

it.  And I tried to do some legislative history

on 33 -- 12-16-3370 but was unable to do it. 

I think I'll have to physically go to the law

school and get the reference librarian to do it

'cause -- there may be a way to do it online,

but I couldn't find it.

But anyway, in Footnote 3 Mr. Antley

points out that in the year 2000 the

legislature amended the statute that we are

here on, deleting the requirements that

interest be included in the appeal bond.  Well,

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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WATERTOYS, LLC V SCDOR 8

I take the position -- I called him yesterday,

and I send, well, doesn't that end our dispute? 

I mean, if they -- if the statute previously

required a deposit of interest and they took it

out, isn't that a clear expression of

legislative intent using the normal rules of

statutory construction?

His position is, no, Goldstein, it's

exactly the opposite.  It shows that it -- they

intended it to be in.  And I said, well, we're

just ---

THE COURT:  And this amount was in what year?

MR. GOLDSTEIN:  2000.

THE COURT:  Okay.

MR. GOLDSTEIN:  So I -- and, of course, I have

briefed the rules of statutory construction and

the general principle that the exclusion of one

is the -- the inclusion of one is the exclusion

of the others, and the exclusion of one is the

inclusion of others.

So I think -- I mean, Judge, I don't need

to sit here and read Hodges versus Rainey to

you.  I mean, you're probably more familiar

with it than I am.  So the question ---

THE COURT:  We talk about that case a lot in this

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
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WATERTOYS, LLC V SCDOR 9

court.

MR. GOLDSTEIN:  I would imagine you have.

The real reason -- not the real reason --

an important reason we're here is because I

wanted you to see us and hear us.  Because this

is not some academic exercise.  Mr. Fem is a

real living human being, and he wants his right

of appeal.  Respectfully, Judge, we believe

that your Honor erred in granting summary

judgment.  And we're not here to argue that

now.  That's for another day.  But what we're

here today for is to ask for, pray for, beg for

the right to go forward on our appeal.

Mr. Antley's position is that unless we

tender the interest or post an appeal bond for

the interest, then we can't go forward on the

appeal.  Well, the right to go forward on

appeal is a pretty fundamental core right.  I

mean, it's enshrined in our State and federal

constitution.

You know, we all went to the same law --

no.  I think -- I don't know where you went to

law school.  I assume you went to Carolina.

OBJECTION BY THE PETITIONER:

MR. ANTLEY:  Your Honor, I just want to object at

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com

230



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WATERTOYS, LLC V SCDOR 10

this point.  We're talking about issues that

are beyond the scope of the remand.  The remand

is the amount of tax penalties and interest

due.  It's not whether or not the Court of

Appeals has appellate jurisdiction over this

case.

COURT'S DECISION ON OBJECTION:

THE COURT:  Yeah.  Let's kind of stick -- try to

stick to the -- what we're here to decide

today.

MR. GOLDSTEIN:  Okay.  We're here to decide:  Are we

allowed to go forward on our appeal or not?

THE COURT:  Well, no, no.  That's an issue for the

court of Appeals.  And you'll have lots of

opportunities to argue that once I make this

decision.

MR. GOLDSTEIN:  That's right.  So ---

THE COURT:  My decision is very narrow.

MR. GOLDSTEIN:  Yeah.  The amount.  We're here on

the amount.  So it is clear that interest,

whatever interest is, it is not a tax.  And I

know you've got our briefs.  I don't need to

read it to you.  The statute is not ambiguous. 

The Court should apply the ordinary rules of

statutory construction.

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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WATERTOYS, LLC V SCDOR 11

He wants to torture the statute.  He wants

this Court to add in a word that is, by

agreement, missing from the statute.  He can't

do that.  You've got to apply.  And when I say

you, I don't mean you personally.  The Court

has to apply the statute as it is written.

If there's an ambiguity in it, the

ambiguity would have to be resolved by recourse

to the general rules of statutory construction,

which brings us to a conversation about what is

interest.

Now, whatever the Court thinks interest

is, it's not a tax.  It's clearly on the

continuum of existence.  If tax is on one end

and penalty is on the other, where would

interest fall in that continuum?  It would fall

closer to penalty.  'Cause no one pays interest

voluntarily.  Interest is always a manner of

either a negotiated rate of return, or it's a

statutorily imposed punishment for failure to

adhere.  As he says, it's to compensate a party

from the wrongful retention of funds.  But

there's been no determination as to whether

this tax is even due or not, so interest

wouldn't even begin to accrue.
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The fallback position is that, according

to his brief, interest becomes due at the time

that the Court pronounces that the taxes are

due, which happened in this case at the

earliest in May when the Court granted summary

judgment or at the latest in June when this

Court denied reconsideration.  If interest is

due -- and I respectfully submit it is not --

then that's the earliest it would begin to

accrue, not when they allege.  Especially when

his business has been in existence since 1996,

and they didn't come up with this amusement tax

until 2018.  And we don't know what changed. 

Why -- what was the change?

Now, I have Mr. Fem here.  I also have

exhibits verifying that the full amount of

taxes are on deposit in my IOLTA account.  I

have pre-marked the exhibits to demonstrate

that, although maybe that's no longer ---

THE COURT:  Doesn't sound to me like that's

necessary if there's no dispute between you as

to that.  I'd also like to ask Mr. Antley.

I'm assuming by your brief that none of

that is still at issue bean the parties?  Is

the fact -- so let me rephrase the question.
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Is the fact that the petitioner has

conceded that when they first filed the -- when

they first did the deposit into the IOLTA

account, they conceded that it was short and

that they then remedied that as soon as they

were made aware of it.  Is that shortage in the

initial deposit into the IOLTA account at

issue?

MR. ANTLEY:  The only way that that is relevant

today is when you add that shortage, you'll get

a number that is only 40 cents off what the

Department has stated that the tax due is. 

That -- and the only issue before the Court

today are the amounts of the tax, penalties,

and interest.  It's not whether or not Mr. --

whether or not the petitioner posted a bond, if

they paid the proper amount for appellate

jurisdiction purposes.  It's only what those

amounts are.

And, I think, your Honor, at the beginning

when we were speaking about this the Department

didn't realize either that those amounts were

at issue.  So it's understandable the way the

order was written that it did not specify what

those amounts were.  And so the only thing that
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we're here for today is to specify what those

amounts are.  And it is the Department's

understanding that there is not a dispute over

the amount of the tax.  There's not a dispute

over the calculation of penalties.  They -- and

the only dispute with regards to interest, it's

not -- there's not a dispute to the calculation

other than at what point interest should begin

to accrue.

So there's only one of the three amounts

that is even at issue for this Court.  And so

the only kind of argument that would be

relevant would be arguments surrounding when

interest starts.

THE COURT:  Okay.  Mr. Goldstein, do you agree with

that assessment of what the issue before me is?

MR. GOLDSTEIN:  No.

THE COURT:  Okay.

MR. GOLDSTEIN:  And the ---

THE COURT:  So I'll allow you to finish.  I'm sorry

for interrupting, but I'm just trying to kind

of narrow and understand exactly what it is

that I need to be focused on.

MR. GOLDSTEIN:  I was close to being in agreement,

but he keeps bringing up penalties.  And the
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statute specifically says that the appeal bond

for the amount tendered does not include

penalties.

THE COURT:  I think you -- that was not the way I

understood what he said.

MR. GOLDSTEIN:  Okay.  Well, I misunderstood that --

I misunderstood what he said.  I though he said

that we're here today to determine the amount

of the taxes, interest, and penalties that have

to be posted.  I thought that's what he said. 

I apologize if I misunderstood.

I think we're here today on the narrowest

of the issues.  I think we're in agreement on

the taxes.  I think we're in agreement on the

penalties, that those are not part of the

appeal bond or the -- I think we're here on

this Court has to declare what amount of

interest, if any, is required to be posted as

a condition of appeal.  And if interest is

required, when it began to accrue.  I think

that's the legal issue before the Court.

THE COURT:  All right.  That's very well stated. 

What amount of interest, if any, is required to

be posted as part of the appeal bond?

MR. GOLDSTEIN:  That's a question you're directing
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to me?

THE COURT:  I'm repeating what you said.

MR. GOLDSTEIN:  Okay.  Yes.

THE COURT:  What amount of interest, if any, is

required to be posted as part of the appeal

bond?  And if required, what is the amount?

MR. GOLDSTEIN:  That's correct.

THE COURT:  All right.  Anything more?

MR. GOLDSTEIN:  No.  That is the issue.  I think we

finally -- I apologize for not being as

articulate as I should be.  But I think that --

I think we've arrived at common ground as to

what the issue is.  And our legal position is

that interest is not required by clear

application of the standard rules of statutory

construction to Section 12-60-3370.

THE COURT:  All right.

All right, Mr. Antley.

POSITION OF THE RESPONDENT:

MR. ANTLEY:  Good morning, your Honor.  Marcus

Antley, III, counsel for the Department.  As I

mentioned earlier, the Court of Appeals

remanded this matter for a very narrow issue,

determination of the amounts -- an order --

what they're looking for is an order from this
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Court specifying the amounts.  We -- the

relevant amounts are included in the initial

filing, specifically the Department

determination, which was attached to the agency

information sheet.  And the Department provided

Petitioner with the updated numbers prior to

the filing of its appeal actually shortly after

the Court's final order in this matter.

Section -- to the extent that it's

relevant to the Court to understand whether or

not we should even talk about interest today,

Section 12-60-30, which is the definitional

section of the Revenue Procedure Act, that

defines what taxes are.  And in that definition

the amounts that are relevant for this Court,

for this issue are taxes, interest, and

penalties.  Those are explicitly included in

the definition of "taxes."  And unless it

otherwise stated, the taxes as used in the

Revenue Procedure Act include those terms.

So the -- this statute that confers

appellate jurisdiction on -- or has to do with

appellate jurisdictional issue that

Mr. Goldstein discussed is 12-60-3370.  And so

that statute said -- says that a petitioner or
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a taxpayer must pay or post a bond for the --

for all taxes, excluding penalties and civil

fines.  So there's no exclusion there for

interest.  For that reason, interest is

relevant today, and it's important for this

Court to specify that amount.

But it does not have to be complicated. 

Or it sort of can simply -- we can simply

discuss what the amounts of taxes, interest,

and penalties are.  The Courts or can simply

list those items, and then the Court of Appeals

then can make a determination which of those

items need to be paid or posted a bond for.

So it's not -- in fact, I'm not sure how

this Court will be able to decide the question

of appellate jurisdiction.  So it's a --

there's a simple solution, and it's to

determine what those amounts are.  There -- of

those three amounts, only one is in dispute and

that is interest, and it's not based on the

calculation of interest; it's just based on

when that interest should start accruing.

THE COURT:  Okay.

MR. ANTLEY:  It says ---

THE COURT:  Mr. Goldstein has argued that it should
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start accruing as of the day of my order on

reconsideration.  To my knowledge, that's not

the way it's normally been done.  But if you

could point me to what your argument is as to

that?

MR. ANTLEY:  Yes, your Honor.  In fact, the

Department's unaware -- so this particular --

well, the Department is unaware of an instance

where interest has started accruing at a date

later than when the tax was actually due.  And

there is a statute.  It's at 12-54-25.  And

that statute, Subsection A is where the General

Assembly lays out that interest is, in fact,

due.  That if a tax is not paid, then interest

is then due.

Subsection B says that the tax is due.  So

the question is:  When is the tax due?  So we

don't want to have to engage in statutory

construction or any kind of arguments because

the statute tells us.  And it says a tax is due

on the last day provided for its payment

without regard for any extension of time for

payment and without regard for or to any

assessment under Section 12-60-910.  And that

stamp taxes and any other tax for which no
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payment date is provided or due on the day the

liability arises.

So in this case this is an admissions tax

case.  This -- they will need to -- they should

have had, not have, but an admissions tax

license during this entire audit period. 

Admission tax returns are filed monthly.  So

every month that that tax was not paid, that's

when it starts to accrue.  So the tax would

start -- it was due during the audit period. 

It's due when someone pays admissions to, in

this case, parasail.  It's not due months,

years later after a -- after there's been a

judicial determination.  That's -- that goes

against the purpose of interest, which is to

put parties on an even playing field.  It's a

neutralizing factor so that someone doesn't get

the benefit of having someone else's funds and

denying that other person the benefit of those

funds.

THE COURT:  All right.  So ---

MR. ANTLEY:  I would just say the amounts are in the

Department's brief that would update it through

today's date.  Penalties and interest are

dynamic.  They don't stay.  They're -- they
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continue to accrue until the tax is paid, or in

the case the penalty, the tax is paid and the

returns are filed and the taxes are paid.

THE COURT:  Okay.  So here's my next question.  With

respect to the appeal bond, should my order

that goes out after today's hearing calculate -

- if I -- if we assume that the interest is

due, should I calculate the interest up to the

date of my former order or to today's date?

MR. ANTLEY:  Well, the Department states this in its

brief.  But interest continues to accrue.  So

up until the point that it has been paid, it's

still due.  So it would be until -- up until

the point that now they've satisfied the

appellate jurisdictional question of paying or

posting a bond for that amount.  So the

Department previously have calculated and

provided that amount to petitioners so they

could have it and have paid the tax and the

interest up until the date that they would have

filed.

There is a -- and there's another

statute -- and I'm sorry I don't have this one

off the top of my head but -- that allows for

a waiver of up to 30 days of interest for
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administrative purposes.  So if the Court would

like to calculate interest through today's date

if the -- depending on what the taxpayer

decides to do with the appellate issue, whether

it's increase the amount or pay the Department

to -- which would then stop it, the accruing of

interest, that would give them a little --

there'll this 30-day window where they could --

that interest could -- be waived.  But it's

only a 30-day window.

THE COURT:  Okay.  All right.  Mr. Goldstein, what

do you have to respond?

REPLY BY THE PETITIONER:

MR. GOLDSTEIN:  Yes, ma'am.  May it please the

Court.  I think we've got the cart before the

horse.  The first rule of statutory

construction is that a specific statute trumps

a general statute.  He's relying upon a

definitional statute, which would have no

applicability in this case where there's a

specific appellate requirement, 3370, that set

us out what a taxpayer must do.

Sectionally, the collection statute that

he is relying on 15- -- I'm sorry -- 12-54-25

is a material implication statute.  It's a if-
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then.  If any tax is not paid when due, then. 

We'll, we haven't established that there's any

tax due.  I understand.  I'm the appellant

across the street or next building over.  And

then I have the burden on the appeal.  But the

tax -- the amount of the tax being due has not

yet been determined.  It's an inchoate claim

that they are making.  And I understand if they

prevail, then they would be entitled to

interest.  But they may not prevail.  I might

prevail.

The example I cited in my brief is an

example of that was Olds versus City of Goose

Creek.  Now, that wasn't a amusement tax.  That

was a business license tax.  But in that case

the taxpayer lost the administrative level,

lost at the appeal to the City council, lost at

the circuit court level, lost at the Court of

Appeals, but prevailed in the Supreme Court. 

So the fact that there's an amusement tax or

admissions tax due has not yet been determined.

If looking at it in a light most favorable

to Mr. Antley, if it has been determined, the

earliest it was determined is when this Court

issued its order, either, A, granting summary
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judgment court or, B, denying reconsideration,

which would mean that the interest has just now

begun to accrue.

But no one has established that this

admissions tax is due.  There's a case on

appeal, and the issue before the Court is, is

the taxpayer gonna be allowed to go forward on

his appeal or not?  Well, we know that he is

'cause the motion to dismiss was denied.  And

he can renew his jurisdictional issue.  Right

now, the issue before the Court is, how much

money does he have to put up in order to takes

his appeal next door?  That's the issue before

the Court.  So there's no interest due.  And if

there is, it would only begin to accrue two

months ago.

THE COURT:  All right.  Anything more, Mr. Antley?

REPLY BY THE RESPONDENT:

MR. ANTLEY:  I'd just like to make a point that

interest also cuts both ways.  So it would be

similar if they paid the tax and it was later

determined that the Department was wrong, the

tax -- he should not pay the tax, the

Department would then owe a tax plus interest. 

So it's not -- again, it's this neutralizing
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factor.  And we're thinking about when taxes

are due.  So when your income taxes are due

April 15th, not 20 years later when you get

through litigation over that issue.

And I also want to tell us -- point out

the -- well, first the Court does not have to

get into the issue of statutory construction. 

They can leave -- this Court can leave issue

for the Court of Appeals and just specify the

amounts.  But to the extent that it is

important or the Court is -- would like to know

whether or not interest should even be

discussed today, the Hodges v. Rainey case

cited by Petitioner -- this is from

Petitioner's memorandum.  So I'm reading this

from his memorandum on page 19.

The enumeration of exclusions from the

operation of a statute indicates the statute

should apply to all cases not specifically

excluded.

So this is a statute that has an exclusion

a limited exclusion of civil fines and

penalties and does not include interest in that

exclusion, so therefore interest would apply.

THE COURT:  Okay.
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CLOSING ARGUMENTS:

MR. GOLDSTEIN:  Your Honor, in closing, I have my

client here.  And I don't know if the Court is

interested or not about hearing the financial

hardship that would result from having to post

interest.  I have that testimony and that

evidence available if the Court is interested

in considering that.

THE COURT:  I appreciate that.  But unfortunately I

really don't think I -- it would be appropriate

for me to consider that.

MR. GOLDSTEIN:  I understand.

THE COURT:  All right.  Any more procedural or

housekeeping matters that we need to discuss? 

I will -- I have read your briefs already.  I

thank you for your good briefs.  And I will get

an order out just as quickly as I can.

CLOSING ARGUMENTS:

MR. ANTLEY:  Your Honor, the -- if the Court would

like to hear, the Department has a sales tax

auditor who can you present to support the

numbers provided in the Department's brief, if

the Court feels ---

THE COURT:  Now, my understanding is that there

are ---

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com

247



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WATERTOYS, LLC V SCDOR 27

MR. ANTLEY:  --- it's evidence.

THE COURT:  --- there is no dispute between the

parties as to those numbers, only as to how

I -- which numbers I apply in coming up with my

order.  Is that -- am I correct in that

understanding, that there's not a dispute as to

what the numbers are, only as to which numbers

are included in my final order?

MR. GOLDSTEIN:  That's correct.  While they were in

existence they did file monthly returns, which

they have.  So I don't think we need to have a

trial on ---

THE COURT:  Okay.

MR. GOLDSTEIN:  --- what the reports were for that

month.

THE COURT:  All right.

MR. ANTLEY:  So ---

THE COURT:  I need to be -- make sure that I -- my

understanding was correct on that.

MR. ANTLEY:  Then if the -- if that means that the

numbers provided in the Department's brief

would be adopted if the Court agrees with the

Departments position, then we would not need to

offer any evidence -- live testimony.

THE COURT:  My understanding is there's no objection
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to -- from the Petitioner as to those numbers. 

So I don't think we need to take testimony. 

But thank you.

MR. ANTLEY:  Thank you, your Honor.

FINAL REMARKS:

THE COURT:  All right.  Well, y'all came very

prepared with -- just in case I went off on a

tangent today.  But I'm gonna try to stick to

what the Court of Appeals has asked us to do

here.  And I thank you for your good briefs. 

And as you can probably tell by the banging in

the hallway, things are very disruptive around

the Administrative Law Court right now. 

They're renovating our office.  I have no

office.  So that makes getting my orders out a

little more complicated then usual.  I would

have -- under normal circumstances, I would say

I'm gonna have an order out by the end of the

week on this with your good briefs.  But I

won't promise that today.  But it'll be very

soon that I will get an order out.

MR. GOLDSTEIN:  Well, we have something in common. 

I've been officeless now.  We're supposed to be

in September 1st.

THE COURT:  Well, these construction projects never
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go quite as smoothly as promised.  So we were

all already to move in -- what was that? -- a

week and a half ago when we were told that we

could return to our offices.  And when our IT

guy went to my office to set up my computer,

there are no computer ports.  So they're having

to tear out what they did and make a place to

plug in the computers with data ports.  And so

we're kind of one step forward, two steps back

around here, which is what I'm sure you can

relate with your office thing.

But anyway, I will ---

MR. GOLDSTEIN:  I vote we go back to before

computers.

THE COURT:  Well, I'm not willing to do that.  But I

do want a computer port in my office so that I

can take advantage of all this good technology

that we have.  But in the meantime, we're

having a few growing pains.  But I will get an

order out very soon.

MR. GOLDSTEIN:  Thank you, your Honor.

MR. ANTLEY:  Thank you, your Honor.

THE COURT:  Thank you.

(There being nothing further, the hearing concluded

at 10:33 a.m.)
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