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STATEMENT OF THE ISSUES PRESENTED ON APPEAL 

1 DId the lower court err m faIlmg to properly apply Rule 55, SCRCp? 

2 DId the lower court err m faIlmg to use the procedure m Rule 55, SCRCP? 

3 DId the tnal court Improperly fall to consIder a Rule 60(b) motIon after the 
heanng on damages? 

4 DId the lower court err m allowmg eVIdence on damages to reputatIOn, when the 
alleged defamatory statement was about a corporatIOn? 

5 DId the pumtIve damages award, whIch was founded on tnal errors, constItute a 
demal of due process? 
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STATEMENT OF THE CASE 

ThIS IS a slander actIOn agamst an attorney and hIS practice, Paul H Hulsey and the 

Hulsey LItIgatIOn Group, LLC (collectively referred to as "Hulsey" or "Appellants"), 

brought by Lawton LImehouse, Jr , a dIsgruntled defendant m a class actIOn filed m federal 

court by Hulsey on behalf of former LImehouse employees 1 The slander cause of actIOn IS 

predIcated on statements made by Hulsey to a reporter dunng the course of the underlymg 

RICO lItigation, whIch allegedly mcluded statements by Hulsey accusmg LImehouse of 

"creatmg a perfect racketeenng enterpnse Just lIke Tony Soprano" 

LImehouse filed a summons and complamt m thIS actIOn on Apn119, 2006, whIch 
I 

was served on the Appellants on Apnl 21, 2006 (as to Appellant Hulsey) and Apnl 20, 

2006 (as to the Appellant LLC) [R P 35] The Hulsey Appellants filed a notice of 

removal2 to federal dIstnct court on
l 
May 5, 2006 [R P 45] On motion of LImehouse, 

the DIstnct Judge remanded the matter to state court 

The federal court order of remand was sIgned by U S DIstnct Court Judge Houck 

on July 19, 2006, and entered on the docket by the DIstnct Court Clerk on July 20, 2006 

[R P 22, 34] A copy of the remand order was filed m the Charleston County Clerk of 

Court's Office on July 21, 2006, and on July 27, 2006, the Charleston County Clerk of 

Court maIled a notice as to the filmg of the remand order to counsel of record [R p 31] 

The remand order was not certIfied Thereafter, on August 22, 2006, LImehouse filed a 

1 Maximmo Flores, et al v Lawton LImehouse, Sr , et al , C A No 204-1295-23 [R P 
67] 

2 Hulsey removed the case based on the pendmg RICO actIOn m federal court whIch 
would be res JudIcata/dIsposItive of the truth of the allegatIOns and a complete defense to 
the defamatIOn claIms [R p 1081] 
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request for "entry of default," along wIth affidavIts of servIce and affidavIts of default, m 

the Charleston County Clerk of Court's Office [R p 132-137] LImehouse dId not 

serve the Request for "entry of default" or the affidaVIts on Hulsey 

The Charleston County of Clerk of Court entered default on August 22, 2006, and 

on August 24, 2006, the Clerk matled a Form 4 order to all partIes notmg the entry of 

default [R P 30, 19] On recelvmg the notice of "entry of default," Hulsey ImmedIately 

filed an answer3 and made a motion to set aSIde the "entry of default" on August 29, 

2006 [R P 234, 140] The motIon to set aSIde the "entry of default" was demed by 

the Honorable DanIel F PIeper [R p 10] 

The case then came before the Honorable Roger M Young, who preSIded over a 

Jury tnal on damages on November 9-13, 2008 The Jury returned a verdIct of 
I 

$1,000,000 m actual damages and $2,600,000 m pumtIve damages agamst the 

Appellants, and Judgment has been entered [R p 888, 5] 

Hulsey made posttnal motlOns for Judgment notwlthstandmg the Jury's verdlCt, 

and new tnal, a Rule 60(b)(4) motion for rehef from Judgment based on the Issue of 

subject matter JunsdlctlOn, and a Rule 60(b)(1) motion for rehef from Judgment based on 

excusable neglect [R p 381, 410] Judge Young demed all of the motlOns [R p 4] 

Hulsey and the Hulsey firm timely served and filed a Notices of Appeal on January 27, 

2010 and January 29, 2010, respectIvely [R p 420,422] By order dated February 25, I 

2010, thIS Court consohdated the cases for appeal 

3 Although by Hulsey's calculatlOn the answer was not yet due until August 31, 2006 

3 



STATEMENT OF THE FACTS 

Respondent Lawton LImehouse, Jr ("LImehouse" or "Respondent") and hIS 

father owned and operated an employment staffing agency, L & L ServIces, LLC, m 

Charleston County In 2004, Hulsey filed a class actIOn laWSUIt m federal court on behalf 

of former L&L employees, I allegmg VIOlatIOns of RICO, Racketeer Influenced and 

Corrupt OrganIzatIOns Act, and other federal and state laws ("the RICO case") 4 \ 

LImehouse, hIS father, and L & L ServIces were named as defendants As descnbed by 

the Honorable W Weston Houck, "the plamtIffs alleged that to obtam cheap labor, the 

defendants hIred unauthonzed alIens and then explOIted them under the threat of 

deportatIOn" [R P 199] 

WhIle that case was stIll pendmg, LImehouse filed the complamt m thIS case, 

allegmg that, on or about Apnl 23, 2004, Hulsey "held a press conference or otherwIse 

made false statements about the PlamtIff to certam news agencIes mcludmg but not 
I 

lImIted to a reporter from the [Charleston] "Post & CourIer staff," whIch statements 

mcluded 

a) The PlamtIffhad engaged m a claSSIC racketeerIng scheme, 

b) The PlamtIff's conduct set the commumty back 150 years, 

c) The PlamtIff engaged m a blatant case of mdentured servItude, and 

d) The PlamtIff created a perfect racketeenng enterpnse Just lIke Tony Soprano 

[R P 40] Respondent further alleged that these statements were publIshed by the 

Charleston Post & CourIer on Apnl 24, 2004 [R P 42] LImehouse sought actual and 

4 Other federal and state causes of actIon mcluded claIms under the FaIr Labor Standards 
Act and the South Carohna Payment of Wages Act, along WIth common law causes of 
actIOn for breach of contract, unjust enrIchment and dlsgorgement of profits, CIVIl 
conspIracy and an accountmg 

4 



pumtIve damages, allegmg that he had suffered general damages mcludmg 

embarrassment, humihatIOn, mental suffenng, and special damages mcludmg the loss of 

hIS busmess and the legal costs of defendmg the underlymg federal class actIOn [R p 

44] 

The Complamt m thIS case was served on Apn121, 2006 (as to Paul Hulsey) and 

Apnl 20, 2006 (as to the Hulsey LItIgatIOn Group) [R p 132-133] Appellants filed a 

notIce of removal to federal dIstnct court on May 5, 2006, WhICh Immediately dIvested 

the state court of jUnSdictIOn over the case 5 [R P 45] On motIon of LImehouse, the 

DIstnct Judge remanded the matter to state court [R p 103, 22] In the meantIme, m 

the RICO case, Hulsey'S piamtiff chents survIved the LImehouse defendants' motIOns to 

dIsmISS and for summary judgment, and the case was pOIsed for class actIOn certIficatIOn 

[R P 199, 205]1 Although Judge Houck found that there were Issues for tnal, [R p 

199]m the case ultImately settled pnor to tnal 

Upon the remand of thIS actIOn, Hulsey calculated the answer date as 30 days, 

plus 5 days for maIlmg, from the date of the order of remand (though uncertIfied) 

However, on August 21, 2006, LImehouse submItted affidaVIts of default, WIthout 

servmg the same on Appellants, and on August 22, 2006, the clerk made the "entry of 

default" Hulsey filed an answer on August 29, 2006, and also moved to set aSIde the 

"entry of default," whIch was heard before the Honorable DanIel F PIeper [R p 234, 

140] Judge PIeper held that the answer was late and would not allow It to stand even 

though even though the partIes and the court took dIfferent VIews on when the answer 

5 Hulsey removed the case to federal court on the grounds that the allegatIOns fell withm 
the jUnSdictIOn of the stIll pendmg federal actIOn [R p 47] 
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was actually due because It was -- as Judge PIeper hImself noted -- a novel questIOn of 

law [R P 12] 

Although the matter before Judge PIeper only Involved Appellants' MotIon to set 

aSIde the entry of default, the order not only demed that motIon, It granted a default 

Judgment despIte the fact that Respondent had made no such motIon The order also 

dIrected that a tnal be held as to damages [R p 17-18] 

On February 4-6, 2008, the tnal of a related case InvolvIng Respondent's father 
I 

took place The complaInts In the two cases were vIrtually IdentIcal That case IS 

currently on appeal 6 Hulsey also filj:!d a motIon to stay the tnal In thIS case, pendIng a 

declSlon from the Court of Appeals, on the grounds that many of the Issues on appeal, 

IncludIng the proper method for tnal, would be determIned by the appeal The lower 

court demed thIS motIon and set the matter for a damages tnal 

In preparatIOn for the damages tnal, Hulsey served Interrogatones and Requests 

for ProductIOn on July 20, 2009 [R P 243] Respondent took the pOSItIOn that he dId 

not have to respond to dIscovery because Hulsey was In default Id Hulsey filed a 

motIon for contInuance, based on Respondent's failure to respond to dIscovery 7 At the 

hearIng on the Motion for ContInuance, Judge Young found "As far as dIscovery goes, 

I'm not aware you get dIscovery on that I'm of the OpInIOn that you don't" Tr of 11-

14-09 hrg, 36 18-22 [Supp R l? 36 18-22] 

Hulsey also filed multIple pre-tnal motIOns pnor to the November 2009 tnal In 

one motIon, Hulsey moved to dIsmIss the busIness damages on the grounds that 

6 At the tIme thIS ImtIal bnef was prepared, that case had been argued to thIS Court, but no 
OpInIOn had been Issued 

7 Appellants had filed a Motion to Compel, but It had not been scheduled for a heanng 
pnor to the fihng of the MotIon for ContInuance 
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Respondent lacked standmg to assert any damages for the busmess and the busmess Itself 

was not a party [R p 366, 318] The court demed thIS motIOn [R p 458, 460] 

Hulsey also sought to exclude damages to Respondent's reputatIOn on the grounds that 

the allegedly defamatory statement was about the busmess, whIch, by law, cannot suffer 

mjury to reputatIOn [R p 338, 345] ThIS motIon, too, was demed [R p 459] The 

court also demed the motIon m WhICh Hulsey sought to exclude any testImony that the 

allegedly defamatory statement was about Respondent [R p 458,460] ThIs basIs for 

thIS motIon was JUdICial estoppel, because Respondent's father, through the attorney m 

thIS case, had asserted the statements were about hIm m a prevIOus tnal [R p 306, 318] 

Fmally, Hulsey asked the court exclude any negatIve comments about default, m an effort 

to lImIt Respondent from claImmg that Hulsey was a "greedy lawyer" who "mocked 

justIce" [R p 530, 334] The lower court demed thIS motIon findmg that "the only 

thmg I thmg I would lImIt you on at thIS pomt IS to say he was delIberately m default If 

you saId that, that would be mcorrect" [R p 469] WIthout any other restnctIOns, 

Respondent opened hIS case by saymg "ThIS case IS about a nch, hotshot lawyer" who 

made defamatory statements "to lme hIS pockets" [R p 496] Hulsey's ObjectIOns (and 

motIon for mistnal) to such statements were overruled [R p 496] 

Respondent filed a motIon m lImme to severely lImIt Appellants' cross 

exammatIOn [R p 439-441] Just pnor to opemng arguments, Judge Young ruled on 

the motIon and set the method of tnal, as he explamed to Appellants "I'm not qUIte sure 

what It IS you mtend to offer You'll be allowed to talk about thmgs on cross 

exammatIOn, but It'S clear that you can cross-examme theIr WItnesses, you can object to 

the plamtIffs eVIdence You're not allowed to offer eVIdence of your own" [R p 
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443 13-18] The court clarIfied that "to make a partIcular rulmg, I'll Just have to Walt 

untIl the questlOn gets asked" [R p 451 10-19] Dunng the tnal however, the court dId 

m fact hmit severely Appellant's cross-exammatlOn The lower court would not allow 

Appellants to mtroduce the artIcle WhIch contamed the allegedly defamatory statements 

or even cross-examme the wItnesses about that artIcle For example, Appellants wanted 

to cross examme WItnesses Amy LImehouse Eager and Jean LImehouse on the artIcle 

The lower court held 

Just for the record, Just before Mr LeWIS was gomg to have a 
cross-exammatlOn of Ms Eager and Ms LImehouse, we had a 
bench conference where he would state that he-the only questIOns 
that he mtended to ask her were to bnng out the newspaper artIcle, 
that there was not actual reference to the name Lawton LImehouse 

I 

Juruor, and I told hIm that I was not gomg to allow hIm to refer to 
any of the contents contamed withm the actual artIcle smce that 
was not m eVIdnce and we were gomg to-that would, of couse, m 
my opmIOn, go to the ments of habIhty, WhICh, agam, he's not 
allowed to do on a default damages heanng 

[R p 791 22-368 9] As a result, the Jury was only presented WIth a one-sIded VIew of 

the eVIdence even though such eVIdence went to both habIhty and damages 

UltImately, the Jury returned a verdIct of $1,000,000 m actual damages and 

$2,600,000 m purutIve damages agamst Appellants 

ARGUMENT 

I The lower court dId not properly apply Rule 55, SCRCP 

A The lower court used the wrong standard m consIdermg whether 
there was good cause to set aSIde the entry of default under Rule 55(c) 

Rule 55(c) allows the CIrCUIt court to set aSIde an entry of default "for good cause 

shown" In determmmg whether there IS good cause set aSIde an entry of default, the 

court must weIgh the followmg factors (1) the tImmg of the motIon for rehef, (2) 

8 



whether the defendant has a mentonous defense, and (3) the degree of prejUdICe to the 

plaIntIff If rehef IS granted Wham v Shearson Lehman Bros, Inc, 298 S C 462, 465, 

381 S E 2d 499, 501-02 (Ct App 1989) The standard to set aSIde an entry of default IS 

"broader, more hberal" than the standard for settIng aSIde a default Judgment under Rule 

60(b), SCRCP The reason for such a hberal constructIOn IS that "[p ]ubhc pohcy favors 

the dIsposItIon of cases on theIr ments rather than on techmcahtIes" Mictromcs, Inc v 

South Carohna Department 0\ Revenue, 345 S C 506, 511, 548 S E 2d 223, 226 (Ct 

App 2001) South Carohna law IS In lIne wIth federal law, whIch also dIsfavors defaults 

and generally resolves any doubts In favor of the defaultIng party lOA Wnght, MIller & 

Kane, Federal PractIce and Procedure CIvIl 3d, § 2681 8 

Hulsey met the first factor of the "good cause" test regardIng the tImIng of 

Appellants' motIon for rehef, as he promptly answered and moved for rehef from the 

entry of default The Charleston County of Clerk of Court entered default on August 22, 

2006, and maIled a Form 4 order to all partIes on August 24, 2006 [R P 19, 21, 30] 

Upon reCeIVIng the notIce of entry of default In the mall, Hulsey filed an answer9 and 

made a motIon to set aSIde default on August 29, 2006 [R P 140, 234] Clearly, the 

motIon for rehef, filed only 5 days after notIce of the default, was tImely 10 

8Wnght, MIller & Kane also note that default IS especially disfavored In actIOns InvolvIng 
matenaiissues of fact or where substantIal amounts of money are Involved Id 

9 Although by Hulsey's calculatIOn the answer was not yet due untIl August 31,2006 

10 WhIle Hulsey steadfastly maIntaInS that the answer was tImely filed, there IS also good 
cause to set aSIde the entry of default under Rule 55(c), SCRCP As IS clear from the 
order, there was no WIllful default In faIhng to tImely answer Rather Hulsey's supposed 
mIstake In calculatIng the due date for the answer was based on a reasonable 
InterpretatIOn of the avaIlable law Judge Pieper even acknowledged that thiS was an 
Issue of first ImpreSSIOn as to the tImIng that the answer was due In fact, Respondent's 
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As to the second factor, the record also shows that there were mentonous defenses 

asserted m the answer, whIch Hulsey hImself sIgned Accordmg to the answers, Hulsey 

asserted and would have proven the truth of the statements that appeared m the 

newspaper Moreover, at the hearmg on the MotIOn to Set ASIde Entry of Default, 

Hulsey specIfically argued that there were valId defenses to the claIms, on both lIabIlIty 

and damages [R p 1061, 1062, 1064] As Hulsey explamed "We filed an m depth 

statement, racketeenng statement showmg he allegatIOns of racketeenng conduct m 

federal court It was not opposed Thereafter we, we successfully opposed the motIOn 

for summary judgment on the very Issue of whether a racketeenng scheme eXIsted" 

[R p 1077 -1078] Hulsey also mdICated that he had an expert WItness who had offered 

an opmIOn that racketeenng was mvolved, WhICh would support the truth of the 

statements [R P 1078-1080] In addItIon, Hulsey asserted a good faith lItIgatIOn 

I 

pnvIlege Answer Other mentonous defenses alleged m the answer, but whIch Hulsey 

was dented the opportunIty to present to the jury, mcluded lack of prOXImate cause m that 

LImehouse's Illegal operatIOn of hIS busmess and pnor associated bad publIcIty were the 

reason hIS busmess faIled and the proceedmgs m the federal RICO actIOn were res 

JudICata as to the truth of the allegatIOns [R p 234] 

As to the final factor of the "good cause" analYSIS, there was no prejUdICe to 

LImehouse from the short delay m answenng - whIch PlamtIff s counsel expressly 

acknowledged at the heanng [R p 1071] Tills admItted lack of prejUdICe means that 

own counsel proffered yet a dIfferent vanatIOn of how to determme the tIme m whIch to 
answer Even If Hulsey's answer was untImely -- WhICh Hulsey dIsputes -- good cause 
eXIsts to set aSIde the entry of default because of the confuSIOn surroundmg the 
appropnate date for an answer and competmg theones proVIded by both partIes and the 
Court Itself to thIS admIttedly novel questIOn of law 
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there IS no Just reason for denymg Hulsey relIef from the entry of default In strIkmg 

contrast, Hulsey was severely prejudIced by the ImposItIon of lIabIlIty by default, and 

\ 

bemg forced to partIcIpate m a fundamentally unfaIr damages proceedmg m whIch they 

were demed the rIght to dIspute/challenge LImehouse's one-SIded presentatIOn and 

ultImately subjected to a Judgment for an exceSSIve amount of actual damages and 

punItIve damages 

Hulsey easIly met the three factors for "good cause" to set aSIde the entry of 

default under Rule 55(c) The lower court Improperly applIed the more strIngent standard 

of Rule 60(b)(1) for "excusable neglect" The Rule 55(c) standard IS more lement than 

the standard for grantmg relIef from a default Judgment under Rule 60(b)(1), SCRCP, 

whIch prOVIdes that a "court may relIeve a party or hIS legal representatIve from a final 

Judgment, order, or proceedmg for mIstake, madvertence, surprIse, or excusable 

neglect " RICks v Wemrauch. 293 S C 372, 360 S E 2d 535, 536 (Ct App 1987) 

(cltmg H LIghtsey, J Flanagan, South Carolma Czvzl Procedure, 82 (2nd Ed 1985)) 

The factors to be conSIdered m determmmg whether a default Judgment should be set 

aSIde under the strIcter Rule 60(b)(1) standard, are "[t]he promptness WIth whIch relIef IS 

sought, the reasons for the faIlure to act promptly, the eXIstence of [a] merItOrIOUS 

defense, and the prejUdICe to the other partIes are relevant" HIll v Dotts, 345 S C 304, 

547 S E 2d 894,897 (Ct App 2001) (CItatIOns omItted) 

WhIle the TrIal Court purported to conSIder the CrIterIa for relIef from entry of 

default under Rule 55( c), It actually used the more strIngent standards set forth m Rule 

60(b), SCRCP, and stated m ItS order that 

The CrIterIa for obtammg relIef from a default Judgment reqUires a 
showmg of mIstake, excusable neglect, newly dIscovered eVIdence, or 
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mIsconduct of a party Rule 60(b), SCRCP As a practical matter, these 
factors are relevant under both rules 

[R P 16] Recently, the Supreme Court of South CarolIna explICItly cautIOned that thIS 

very language InVItes tnal courts to apply the Incorrect heIghtened standard of Rule 60(b) 

to Rule 55(c) motIOns Sundown OperatIng Co, Inc V Intedge Indus, Inc, 383 S C 

601, 608, 681 S E 2d 885, 889 (S C 2009) ("However, we cautIOn that thIS language 

InVItes tnal courts to apply a heIghtened standard to Rule 55( c) motIOns") The Tnal 

Court not only used thIS language that the Supreme Court has cautIOned agaInst, but dId 

In fact Incorrectly apply the heIghtened standard Instead of the "good cause" standard 

under Rule 55(c) The use of the Improper standard reqUIres that the Tnal Court's order 

be set aSIde 

Here, the order refuSIng to grant [ defendant] relIef from an entry of default 
IS controlled by an error of law and therefore must be vacated In deCIdIng 
the questIOn of whether to grant the motIon by [defendant] for relIef from 
the entry of default, the master dId not employ the "good cause" standard 
Instead, the master erroneously applIed the more ngorous standard of 
"excusable neglect," a standard used under Rule 60(b) Id He dId thIS 
even though he recogmzed the "good cause" standard was applIcable 

Wham V Shearson Lehman Bros, Inc, 381 S E 2d at 501 

It IS ObVIOUS that the lower court applIed the more strIngent factors because 

Hulsey prOVIded an explanatIOn for the tImIng of the answer!! and each of the three 

factors for good cause under Rule 55 were so handIly met a motIon for relIef was filed 

ImmedIately upon the entry of default, mentonous defenses eXIsted, and the Respondent 

admItted that there was no prejUdICe For these reasons, the Tnal Court erred by refuSIng 

to allow Hulsey relIef from the entry of default 

11 The lower court acknowledged that when an answer was due after remand was an Issue 
of first ImpreSSIOn In South CarolIna [R p 12] 
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B The entry of default should be set aSide because the answer was not 
late, or ID the alternative, the confusIOn about the time to answer 
coupled with the admitted lack of prejudice constitutes good cause to 
aSide the entry of default 

On appeal, the demal of the motIon to set aSIde entry of default generally IS 

subject to reVIew for abuse of dIscretIOn Stark Truss Co V Supenor Constr Com, 160 

S C 503, 602 S E 2d 89 (2004) However, the questIOn of whether the answer was 

untImely presents a questIOn of law as to the proper countIng rule, whIch questIOn IS 

subject to de novo reVIew on appeal Catawba IndIan Tnbe V State. 372 S C 519, 524, 

642 S E 2d 751, 753 (2007) (determInIng the proper InterpretatIOn of a statute [or rule] IS 

a questIOn of law subject to de novo reVIew on appeal) 

As Judge PIeper recogmzed and acknowledged, there IS no proVIsIon In our South 

CarolIna Rules of CIvIl Procedure that specIfies how to calculate when an answer IS due 

when the actIOn has been removed to federal court and then remanded back to state court 

[R p 12] The partIes dIsagreed about when the Appellants' answers were due Hulsey 
\ 

maIntaIned that the answer was not due untIl August 31, 2006, because they had 30 days 

(plus 5 days allowed for servIce by mail) to answer whIch tIme began runnIng from the 

Charleston Court Clerk of Court's maIlIng the notIce of the remand (July 27, 2006) 

Whereas, LImehouse represented In hIS applIcatIOn for entry of default that that the 

answer was due 30 days from servIce of the summons and complaInt, whIch would have 

made the answer late after May 21 or 22, 2006 - whIle the actIOn was In federal court 

However, the Issue of an answer never arose In Federal Court, and most notably, 

LImehouse never moved for entry of default In federal court 

RejectIng the arguments of both partIes, Judge PIeper ruled that the tIme to answer 

should be tolled dunng the tIme that the case was removed to the DIstnct Court and It 
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resumed runnmg from the entry of notice of remand m state court Accordmg to Judge 

PIeper's calculatIOn the answer was due August 5, 2006 [R p 12] 
I 

In so holdmg, Judge PIeper cIted to a 1957 opmIOn from Cahfornla for the 

proposItIOn that time to answer IS suspended dunng removal, and a party has the 

unexpIred time to answer or otherwIse plead upon remand 12 However, current CalIfornia 

rules, West's Ann Cal C C P § 43090, allows a defendant 30 days (from the day the 

ongmal court receIves the case on remand) to answer when a case IS remanded from 

federal court SImIlarly, other states' rules specIfically address the procedure upon 

remand See, e g , N C G S § lA-I, Rule 12, whIch prOVIdes a party has thIrty days after 

a certIfied order of remand IS filed m state court m whIch to answer or otherWIse plead, 
I 

Rule 5, Ark R CIV Pro, whIch reqUIres notice of the filmg of a certIfied order to be 

provIded, and permlttmg a party has 20 days from the receIpt of such notice to file an 
I 

answer 

In the absence of any comparable Rule m our South Carohna Rules of CIVIl 

Procedure or any applIcable state case law addressmg the Issue of how to count the tIme 

for answenng after remand, the Appellants' mterpretatIOn IS emmently reasonable and 

comports wIth the general pohcy conSIderatIOn that our rules, m partIcularly, Rule 55(c), 

are to be "lIberally construed to promote Justice and dIspose of cases on the ments" 

Melton V Olemk, 379 S C 45, 664 S E 2d 487, 492 (Ct App 2008) Thus, default 

should not have been entered agamst Appellants because theIr answers were timely 

12 Dauenhauer V Supenor Court, 149 Ca 2d 22,307 P 2d 724 (1957) 
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C JUrIsdictIon has not been revested 10 the state court because the 
remand from federal court IS not complete under 28 USC A 
§1447(c), which mandates that the DistrIct Court mad a certified 
copy of the order of remand to the clerk of the state court before 
JUrIsdictIon attaches 

In removed cases, SectIOn 1446(d) and 1447(c) of TItle 28 of the U S Code, read 

together prescnbe the transfer of JunsdictIOn from state to federal court and the return of 

JunsdictIOn to the state court SectIOn 1446(d) states that the state court cannot proceed 

until the case IS remanded 

(d) Promptly after the filIng of such notice of removal of a CIVIl actIOn the 
defendant or defendan~s shall gIve wntten notice thereof to all adverse 
partIes and shall file a copy of the notIce With the clerk of such State 
court, whIch shall effect the removal and the State court shall proceed no 
further unless and until the case IS remanded (EmphasIs added) 

SectIOn 1447 ( c) states that the state court may proceed after the federal court clerk malls a 

certIfied copy of the order of remand to the clerk of the state court 

( c) A motion to remand the case on the baSIS of any defect other than lack 
of subject matter JunsdictIOn must be made wlthm 30 days after the filmg 
of the notice of removal under sectIOn 1446(a) If at any time before final 
Judgment It appears that the dlstnct court lacks subject matter JunsdictIOn, 
the case shall be remanded An order remandmg the case may reqUIre 
payment of Just costs and any actual expenses, mcludmg attorney fees, 
mcurred as a result of the removal A certified copy of the order of 
remand shall be mailed by the clerk to the clerk of the State court The 
State court may thereupon proceed With such case 
(EmphasIs added) 

SectIOn 1447(c) clearly mandates that the return of JunsdictIOn be accomplIshed by the 

mailIng of a certIfied copy of the order of remand In thIS case, a certIfied copy of the 

order of remand was not transmItted to the state court untIl March 5, 2009, thus, that IS 

the date JUflsdictIOn revested m the state court under 28 USC A § 1447(c) 13 

13 An order was transmItted to the state court and filed by the Charleston County Clerk of 
Court on July 21, 2006 but It was not certIfied 
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It IS undIsputed that there IS a physIcal process that the Clerk must utIlIze to duly 

"certIfy" the authentIcIty of copIes of the documents that have been filed The U S 

DIStrICt Court for the DIStrIct of South Carolma has made clear preCIsely what constItutes 

an effectIve certIficatIOn, and It IS equally clear that the order of remand was not so 

certIfied Hulsey proffered to the TrIal Court a notIce from the Clerk of the DIStrIct Court 

for the DIStrICt of South CarolIna that was CIrculated VIa electromc mall on February 17, 

2008 [R P 1154] 14 The notIce addresses the Issue of affixmg the seal of the court - as 

may be reqUIred by the rules [or statute] - m thIs "new" world of electromc filIng The 

new procedure dIspenses WIth the court's lIteral process of manually embossmg the seal 

of the court on documents and substItutmg a new process (effectIve February 19,2008) 

of utIlIzmg an electromc seal The notIce provIdes that the electromc seal WIll also be 

used when certlfymg copIes of documents filed m the court's record Acceptmg that the 

Clerk of Court has the dIscretIOn and authOrIty to utIlIze an electromc seal, thIS notIce 

hIghlIghts the fact that there IS a phYSIcal process - whether manually embossmg or 

electromc seal - that the Clerk must utIlIze to duly "certIfy" the authentICIty of COPieS of 

I 

the documents that have been filed WIth the clerk and can be found m the court's record 

UltImately, the ImtIatIOn of thIS new process, well after the Improper remand m the 

present case, demonstrates that thIS uncertIfied copy was not proper under the rules that 

eXIsted at the tIme of remand and was msufficlent to re-vest JurIsdIctIOn m the state court 

Smce the mandatory certIficatIOn reqUIrement was not met untIl March of 2009, 

JurIsdIctIOn had not been revested m the state court untIl that tIme, and It was WIthout 

JurIsdICtIOn to hold the Appellants m default or otherwIse proceed WIth thIS lItIgatIOn 

14 Defendants' PosttrIal MotIon pursuant to Rule 60(b)(4) [R P 410] 
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Therefore, the Judgment IS VOid and should be vacated, as should be the entry of default 

and all other orders and proceedmgs m the state court smce the case was removed on 

May 5, 2006 

II The lower court did not use the procedure set out In Rule 55, SeRep 

A Rule 55, SeRep changed the procedures for default Judgments 

The South Carohna Rules of CIvil Procedure first became effective on July 1, 

1985 Rule 55 now governs default The case upon whiCh the tnal court reltes, Howard 

v Hohday Inns, Inc, 271 S C 238, 246 S E 2d 880 (1978), pre-dated Rule 55, SCRCP 

The cases decIded after Howardl5 sImply cIte to Howard but fail to conSIder the 

slgmficant changes to the default process made by the passage of Rule 55 In fact, no 

appellate case has exammed the; post-Rule procedure set forth m Rule 55 and ItS 

departure from the pre-Rule procedure used m the Howard case 

Rule 5 5(b )(2) states that If the party agamst whom default Judgment IS sought has 

appeared m the actlOn, as here 

the party must be served WIth wntten notIce of the 
motIOn or applIcatIOn for ludgment at least 3 days pnor 
to the hearmg on such appltcatlOn 16 

(emphasIs added) The Court of Appeals has explamed the effect of an appearance on the 

request for default Judgment 

Rule 55(b) (2), entItled "All Other Cases," proVIdes, m pertment part, that 
a party who has "appeared" m the actlOn IS entItled to notice and a hearmg 

15 Ammons v Hood, 288 S C 278,341 S E 2d 816 (Ct App 1986), Doe v S B M, 327 
S C 352,488 S E 2d 878 (Ct App 1997), and Roche v Young Brothers, Inc of 
Florence, 332 S C 75, 504 S E 2d 311 (1998) 

I~O motion or apphcatlOn was filed m thIS case 
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before Judgment by default may be entered 17 

Stark Truss Co, Inc v Supenor Const Corp, 360 S C 503,510-511,602 S E 2d 99, 

103 (Ct App 2004) 

Under Rule 55, an "entry of default" sIgned by the clerk IS not the same as an 

entry of "default Judgment" An "entry of default" IS SImply a mmlstenal act that the 

clerk IS reqUIred to perform upon receIpt of an affidaVIt by the movmg party, and IS an 

mterlocutory step taken m antICIpatIOn of the "default Judgment ,,18 Stark Truss, supra, 

10A Wnght, MIller & Kane, Federal PractIce and Procedure CIVIl 3d, §2682 Under 

Rule 55, SCRCP, the clerk has no authonty to enter a "default Judgment," regardless of 

whether the defaultmg party has appeared or not, the clerk can only enter a default upon 

the calendar or file book Rule 55(a), SCRCP 

In order to obtam a default ludgment, not Just an "entry of default," the party 

seelang a default [Udgment must make a motIon or applIcatIOn to the court 19 In thIS case, 

Hulsey was entItled to receIve an applIcatIOn or motIon for default Judgment and an 

opportumty to respond 

Hulsey mitIally made an appearance m the actIOn by filmg removal to the federal 

court FIlmg for removal to federal court constItutes a speCial appearance Flmt V 

Coffin, 176 F 872 (4th Clr 1910) Appellants further appeared by filmg an answer on 

17The Tnal Court treated the mmlstenal act of entry of default as default Judgment 

18Under the Federal Rules of CIVIl Procedure, a party must obtam an entry of default 
pnor to seekmg a default Judgment lOA Wnght, MIller & Kane, Federal PractIce and 
Procedure CIvIl 3d, § 2682 

19Under Rule 55(b)(2) a court can conduct any hearmg "to establIsh the truth of any 
averment by eVIdence or to make an mvestIgatIOn of any other matter " 
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August 29, 2006 South Carolma case law states that the filmg of a late answer 

constitutes an appearance that tnggers the notIce provlSlons of Rule 55(b )(2) Stark Truss 

\ 

Co, supra (answer filed after motion for default Judgment filed constituted appearance), 

Dymon, Inc v Hyman, 305 S C 170,406 S E 2d 388 (Ct App 1991)(cItmg, wIth favor, 

other states' cases that held the filIng of answer after the entry of default but pnor to 

apphcatIOn for default Judgment constItutes appearance) Instead of filIng a motion for 

"default Judgment" and provIdmg Hulsey wIth notice, Respondent SImply obtamed an 

"entry of default," whIch the lower court then treated as a motion for default Judgment 

Hulsey filed a motion to set aSIde that entry of default pursuant to Rule 55(c), SCRCP 

The lower court's actIOn m skIppmg the step In whIch the plamtIff moves for default 

Judgment IS m error 

B The lower court erred m faIlmg to mqUire as to the truthfulness under 
Rule 55 regardmg the press conference, the article Itself, the websIte, 
and Hulsey's net worth 

In the default context, Rule 55 prOVIdes a mechanIsm for courts to Investigate Into 

matters to ensure that the JUry hears the truth durmg a damages heanng Rule 55(b)(2) 

states that 

If, m order to enable the court to enter Judgment or to carry 
It m to effect, It IS necessary to take an account or to 
determme the amount of damages or to establIsh the truth 
of any averment by eVidence or to make an 
mvestlgatlOn of any other matter, the court may conduct 
such hearmg or order such references as It deems necessary 
and proper 

Rule 55(b)(2), SCRCP(emphasis added) Thus, Rule 55 speCIfically acknowledges that 

m a default damages hearmg the court can conSIder the truth of the allegatIOns and any 

other eVIdence, In addItIOn to damages 
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In the present case, the tnal court, after the request of Appellant, faIled to InqUIre 

Into the truthfulness of several "facts" that went before the Jury Respondent repeatedly 

stated that Hulsey called a press conference [R p 496-497, 827], but Hulsey was never 

permItted to Inform the Jury of the truth that he dId not call a press conference, but only 

answered questIOns posed by a reporter that InItIated a call to hIm Respondent claIms 

that he can make such a statement because It was contaIned In the complaInt [R p 478-

479], however, the presence of the statement does not gIve Respondent lIberty to 

purposefully proclaim a known falsehood or relIeve the Court of the oblIgatIOn to 

InvestIgate the truth under Rule 55(b )(2) SImIlarly, the lower court refused to allow the 
I 

Jury to see the actual defamatory statement or the artIcle that contaIned It [R P 598] 

Instead, PlaIntIff rested on falsehoods descnbIng the artIcle that were contaIned In the 

ComplaInt AgaIn, the presence of these statements In the complaInt does not permIt 

Respondent to purposefully proclaim a known falsehood or relIeve the Court of the 

oblIgatIOn to InvestIgate the truth under Rule 55(b)(2) A default does not sanctIon 

untruths 

AddItIOnally, the Jury was permItted to hear that Paul Hulsey's net worth was 

$81,556,986 51 based on a finanCIal statement from May 6, 2006, [R P 286, 910] but 

Hulsey was prohIbIted from shOWIng that Respondent knew, as a result of requests for 

admISSIOn, that the most recent finanCial statement of June 6, 2007 reflected a net worth 

of $32,802,77627 [R P 932] Hulsey was prohIbIted from explaInIng that the maJonty 

of hIS IndIVIdual net worth IS represented by hIS IndIVISIble share of hIS former firm's so-

called "Tobacco ReceIvable" ThIS IS a structured legal fee owned by Ness Motley, nJk/a 

Motley Rice The fee IS paid quarterly for the next twenty years and IS subject to offsets 
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I I 

for admmistratIve expenses and claIms of others to the extent that there are contmgent 

habIhtIes of the former firm Because the fee IS owned by Motley RIce, Defendant 

Hulsey cannot accelerate hIS payments Further, the figure of $32,802,77627 represents 

the present value of Defendant Hulsey's mterest m the structured fee WhICh he cannot 

presently obtam ThIS fee IS not hqUId and would not be avaIlable to enable to Defendant 

to pay a Judgment The Tobacco mdustry has no obhgatIOn other than to make quarterly 

payments based on a calculatIon that takes mto consIderatIOn a mynad of factors whIch 

could reduce the amount The present value of thIS twenty year payout IS not hqUId and 

not avaIlable to the Defendant, eIther LImehouse objected to Hulsey's proffer regardmg 

hIS net worth and the lower court wrongly sustamed the ObjectIOn [R p 726-798] 

In summary, the Jury heard falsehoods regardmg the settmg m whIch the 

statements were made, the content of the newspaper artIcle, and Hulsey's net worth, 

when the tnal court should have mvoked Rule 55(b)(2) to make an mvestIgatIOn mto the 

truth of the matters 

C A new trial should be granted because the unduly restrictive 
procedure m the default damages hearmg deprived the Appellants of 
their Due Process rights 

As recently as Just 30 years ago, the South Carolma Supreme Court had never 

addressed the questIOn of the procedure to be followed m a default damages heanng In 

the absence of any apphcable statutory provlSlons, m Howard v Hohday Inns, Inc, 271 

S C 238, 241, 246 S E 2d 880, 882 (1978), the Court summarIly deCIded to adopt a 

default damages procedure that hmits defendant's partICIpatIOn to cross-exammatIOn and 

ObjectIOn to plamtIffs eVIdence However, the Supreme Court has also stated that "It IS 

generally recogmzed that courts should closely scrutmize default Judgments to prevent 
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harsh results and drastIc actIOn It IS the pohcy of the law to favor the tnal of cases on the 

ments" LeWIS v Congress of RaCIal Equahty and/or COR E, Inc, 275 S C 556, 

560,274 S E 2d 287, 289 (198l) 

The lower court followed the procedure In Howard v HolIday Inns, Inc, supra 
I 

However, that case was decIded years before the passage of the South Carohna Rules of 
t 

CIVIl Procedure, and no appellate court In South Carohna has analyzed Howard In lIght 

of the later Issued procedure set forth In Rule 55, SCRCP The other cases CIted, 

Ammons V Hood, supra, Doe V S B M , supra, and Roche V Young Brothers, supra, 

SImply CIte Howard, but fall to conSIder the procedure set forth In Rule 55(b)(2) 

Generally, to the extent It has been addressed,20 the vast maJonty of states permIt 

the defaultIng defendant to partICIpate fully at the heanng on damages, IncludIng puttIng 

on ItS own WItnesses and IntrodUCIng admISSIble eVIdence [R p 397] However, the 

lower court's procedural lImItatIOns places South CarolIna In the mInonty of states 

Moreover, the lower court's procedure contravenes Rule 55(b)(2), whIch states that If It 

necessary "to establIsh the truth of any averment of eVIdence or make an InvestIgatIOn of 

any other matter, the court may conduct such heanng or order such references as It deems 

necessary and proper A noted treatIse explaInS that 

It may not be necessary to present testImony to obtaIn a Judgment on the 
lIabIlIty Issue, although habIhty IS not deemed establIshed SImply because 
of the default and the court, In ItS dIscretIOn, may reqUIre some proof of 
the facts that must be establIshed In order to determIne lIabIlIty" Id 
(footnotes omItted) 

Id (footnotes omItted) 

The lower court refused to allow any testImony that would establIsh the truth of 

20 Most entnes of default are set aSIde under the good cause standard of Rule 55(c), and 
thus the courts do not have conduct any further on default proceedIngs 
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the averments, despIte bemg faced wIth a complamt that was maccurate and untrue 

Accordmg to the lower court judge, he was not allowed to deviate from Howard 

The thmg-and I went back and looked at thIS agam thIS mornmg m 
Howard v HolIday Inn They dIscussed the fact that there were three 
avenues that they could take They adopted the procedure of allowmg 
the defense counsel to partIcIpate m cross-exammatIOn and ObjectIOn to 
the piamtiff s eVIdence 

[R p 444] The Judge also stated I dIdn't make the rules up but you well know that 

I'm bound by what theIr [the Court of Appeals] rules are" [R p 443 19-23] 

The fundamental reqUIrement of procedural due process IS the OPPOrtunIty to be 

heard at a meanmgful tIme and m a meamngful manner Mathews V Eldndge. 424 U S 

319, 333-34 (1976) Even m default settmgs, a defaultmg party stIll IS entItled to due 
\ 

process whIch mcludes notice and an OPPOrtunIty to be heard on the matter of 
\ 

unlIqUIdated damages See Bodygear ActIvewear, Inc v Counter IntellIgence ServIces 

946 So 2d 1148, 1150 (Fla App 4 DISt 2006) As the Rule noted, 

If, m order to enable the court to enter judgment or to carry 
It m to effect, It IS necessary to take an account or to 
determme the amount of damages or to establIsh the 
truth of any averment by eVidence or to make an 
mvestIgatIon of any other matter, the court may conduct 
such hearmg or order such references as It deems necessary 
and proper 

Rule 55(b)(2), SCRCP(emphasis added) 

LimItmg a defaultmg party to restnctIve cross exammatIOn21 and ObjectIOn to 

eVIdence does not constItute a meanmgful opportumty to be heard on the Issues of 

damages, even where lIabIlIty IS deemed admItted Apart from lImited/restncted 

21 In thIS case, the Tnal Court's restnctIOn on cross exammatIOn also mcluded a 
constnctIve mterpretatIOn of the rules on Impeachment whIch made cross exammatIOn 
VIrtually powerless 
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partIcIpatIOn In the hearIng for determmatIOn of actual damages, Hulsey was entitled to 

fully contest the award of pumtIve damages by presentIng eVIdence of hIS own See 

Hunter V SpauldIng, 388 S E 2d 630 (N C App 1990) ("error for the Judge to submIt the 

pumtIve damages Issue to the Jury wIthout first allOWIng Mr SpauldIng an OppOrtunIty to 

present eVIdence addressed to that Issue ConductIng the trIal In thIS way deprIved Mr 

SpauldIng of hIS rIghts to be heard and a trIal of the punItive-damages claIm and 

contravened hIS due process rIghts") 

The TrIal Court's applIcatIOn of the restrIctive default damages procedure allowed 

LImehouse to present an exaggerated, one-SIded story wIth half-truths and fabrIcatIOns 

For example, LImehouse attempted to demonstrate that he had a sterlIng reputatIOn that 

was severely damaged, but Hulsey was not allowed to prove that hIS reputatIOn had 

already been Irreparably ImpaIred LImehouse paInted a pIcture of hImself as an honest, 

trustworthy bUSInessman, and a wonderful, devoted famIly man, but Hulsey was 

prevented from presentIng any extrInSIC eVIdence that would have proven to the Jury that 

LImehouse had VIOlated numerous state and federal laws In the conduct of hIS bUSIness, 

IncludIng 

• wIthholdIng over $60,000 m overtIme legally due to hIS employees, 

VIOlatIOns, 

• hOUSIng hIS employees In overcrowded, substandard condItions In 

VIOlatIOn of local zonmg and bUIldmg code VIOlatIOns, 

• faIlIng to carry worker's compensatIOn Insurance as reqUIred by state law, 

• faIlIng to pay federal taxes, and 
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• that the artIcle Itself was not about Respondent, nor dId It IdentIfy 

Respondent as a mobster 

[R p 908-909,941-942,952,986] 

SImIlarly, LImehouse testified that he supposedly lost hIS busmess withm days of 
I 

the Apnl 24, 2004, Post & CourIer artIcle, however, Hulsey was prevented from offenng 

eVIdence to show that numerous other artIcles pnor to the Apnl 24, 2204 artIcle had 

destroyed hIS reputatIOn and hIS busmess wIth reports of the vIOlatIOns lIsted above, and 

further reports that the was traffickmg m Illegal ImmIgrant labor and sellmg phony green 

cards and social securIty cards 22 And, whIle LImehouse's accountant was allowed to 

testify that L&L was worth $1 3 mIllIon based on the booked profit for the first four 

months of 2004 (because L&L had never shown a profit from 1999 - 2003i3
, Hulsey 

was not allowed to offer any expert eVIdence as to the real value of L&L m lIght of the 

Impact of all vIOlatIOns and bad press WhICh predated the Apnl 24th artIcle or to 

demonstrate the faults m the methodology that LImehouse's expert employed 24 

Due process and fundamental JustIce demands that even where, as here, a 

defendant IS deemed to have admItted lIabIlIty based on a procedural default, the JUry 

should be prOVIded wIth the truth of the whole story m order to faIrly determme the 

extent of any mJury to the plamtiff and properly award damages withm the bounds of the 

applIcable legal standard 

22 See R p 908-909,941-942,952-986 

23Rp 659-661 

24 Based upon thIS faulty methodology alone, LImehouse's expert should have been 
stncken under Rule 104(a), SCRE However, the lower court demed Hulsey's motion to 
stnke and the proffer of Hulsey's own expert [R p 732-742,813-817] 
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The lower court also erred m not allowmg Hulsey to conduct pretnal dIscovery, 

not allowmg Hulsey to engage m complete cross-exammatIOn, and not allowmg Hulsey 

to explam the entry of default 

Regardless of whether a defendant IS allowed to present ItS own eVIdence or call 

ItS own wItnesses, a defendant IS allowed to partIcIpate m the damages heanng through 

cross-exammatIOn See Howard, 246 S E 2d at 882 "On cross-exammatIOn, any fact 

may be ehcIted whIch tends to show mterest, biaS, or partIahty' of the wItness" State v 

Brewmgton, 226 S E 2d 249, 250 (S C 1976) (mtemal CItatIOns omItted) "ConSIderable 

latItude IS generally allowed m the cross-exammatIOn of an adverse WItness for possIble 
II 

biaS" North GreenvIlle ColI v Sherman Constr Co, Inc, 243 S E 2d 441, 442 (S C 
I I 

1978) "The law recogmzes the slantmg effect upon human testImony of the emotIOns or 

feelmgs of the WItness toward the partIes or the self-mterest of the WItness m the outcome 

of the case Partiahty, or any acts, relatIOnshIps or motIves reasonably hkely to produce 

It, may be proved to Impeach credIbIhty" McCormIck on EVIdence, § 40, P 78 (1972) 

North GreenvIlle, 243 S E 2d at 442 Because cross-exammatlOn allows a JUry to assess 

the credIbIhty of WItnesses and the weIght to gIve theIr testImony, "as a general rule, 

anythmg havmg a legItImate tendency to throw hght on the accuracy, truthfulness, and 

smcenty of a WItness may be shown and consIdered m determmmg the credIt to be 

accorded hIS testImony" Brewmgton, 226 S E 2d at 250 

South Carohna courts have emphaSIzed that a party cannot prepare for an 

effectIve cross-exammatlOn WIthout dIscovery See Downey v DIxon, 362 S E 2d 317 

(S C Ct App 1987) In Downey, the defendant never answered mterrogatones or 

allowed the plamtIff to take hIS deposItIon The Judge sanctIOned the defendant $50 but 
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allowed hIm to testIfy at tnal The Court of Appeals reversed and remanded for a new 

tnal, statIng that, even though the plamtIff antIcIpated that the defendant would testIfy at 

tnal, "there IS no IndIcatIOn that she knew what he was gOIng to say when he testIfied" 

Id at 319 The Court cIted authonty that "[o]n cross-eXamInatIOn, you should never ask 

a questIOn to whIch you do not already know the answer" Id (emphasIs In ongmal) 

Thus, the dIscovery rules "gIve the tnal lawyer the means to be prepared for tnal" and 

specIfically cross-eXamInatIOn Id Indeed, the purpose of dIscovery IS to prevent tnal by 

ambush Scott v GreenvIlle Housmg Authonty, 579 S E 2d 151 (S C Ct App 2003) 

The Scott court states that 

The gISt and gravamen of the dIscovery rules mandate full and fau 
dIsclosure to prevent a tnal from becomIng a gueSSIng game or one of 
ambush for eIther party EssentIally, the nghts of dIscovery artIculated by 
the rules gIve the attorney the means to prepare for tnal DIscovery IS the 
qUIntessence of preparatIOn for tnal and, when dIscovery nghts are 
trample, prejUdICe must be presumed 

Id at 158 (Internal cItatIOns omItted) 

In the present case, the lower court dId not permIt Hulsey to conduct any pretnal 

dIscovery, so there was no way of knOWIng what wItnesses would say before they were 

on the stand or to obtaIn documents for Impeachment In fact, LImehouse called an 

expert wItness to testIfy at tnal, but Hulsey had never been provIded WIth an expert report 

from thIS expert or any of the underlYIng data upon whIch he relIed Because Hulsey was 

not permItted dIscovery to adequately prepare for cross-eXamInatIOn, "prejUdICe must be 

presumed" and the Judgment reversed Scott, supra 

Further, the lower court erred m restnctIng thIS cross-exammatIOn throughout the 

tnal m such a way as to make the cross-exammatIOn IneffectIVe FIrst, Hulsey was 

prohIbIted from usmg any documents to Impeach dunng cross-eXamInatIOn, based on the 
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tnal court's ruhng that thIS would be consIdered admIttIng eVIdence contrary to the 

Howard decIsIon [R p 583-588, 598-599, 612, 614, 718] Second, although PlaIntIff 

put hIS reputatIOn In the communIty at Issue, the tnal court prohIbIted Hulsey from cross­

examInIng WItnesses about subjects relatIng to thIS reputatIOn, IncludIng government 

InvestIgatIOns agaInst LImehouse [R p 590,637], fines agaInst hIm by North Charleston 

[R p 606], problems wIth the Umted States Department of Labor [R p 607], the 

prevIOUS artIcles contaInIng negatIve content about LImehouse [R p 765-766], and the 

readershIp of other negatIve artIcles about LImehouse [R p 704] In essence, whIle 

LImehouse was claImIng damages to hIS reputatIOn, Hulsey was prevented from 

demonstratIng on cross-eXamInatIOn that LImehouse had a ternble reputatIOn from the 

outset 

In addItIon, the tnal court erred In prohIbItIng Hulsey from explaInIng the entry of 

default to the JUry In Hulsey's openIng, he attempted to provIde the JUry wIth such an 

explanatIOn, but was stnctly prohIbIted from dOIng so [R P 505-506] Because Hulsey 

was never permItted to explaIn the entry of default, the JUry was left wIth the ImpreSSIOn 

that Hulsey had dehberately thumbed hIS nose at the court rules, when In fact, a good 

faith dIspute eXIsted as to the date the answer was due Further, as WIll be explaIned 

below, Respondent was allowed to claIm that Hulsey's default was In Itself a ground to 

award pumtIve damages because Hulsey does not "play by the rules" Because the Jury 

never receIved a complete explanatIOn regardIng the nature of default and the good faith 

dIspute about the tImIng that the answer was due, Hulsey was unfairly prejudIced and the 

entIre tnal was taInted by the Inference of IntentIOnal wrongdOIng 
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Compoundmg the other errors descnbed above, Respondent was allowed to 

I 

present eVIdence of other allegatIOns beyond those contamed m the Complamt wIthout 

allowmg Hulsey to fully contest the new allegatIOns ThIS dId not comport wIth current 

practice and constituted a separate vIOlatIOn of due process 

One of the fundamental pnnclples of default IS that, upon entry of default, the 

defendant IS deemed to have admItted the well-pleaded allegatIOns of the complamt 

The defendant, by WaIvmg a contest and suffenng a default to be taken 
agamst hIm, admIts the truth of the allegatIOns, set out m the plamtIffs 
declaratIOn or complamt Hence the default authonzes the entry of any 
Judgment warranted by the facts alleged 

**** 
[A]s the effect of the confeSSIOn IS hmlted to the matenal Issuable facts 
well pleaded m the declaratIOn or complamt Nor does It admIt an 
allegatIOn whIch constitutes a mere conclUSIOn of law 

Gadsden v Home FertIhzer & ChemICal Co, 89 S C 483, 487-88, 72 S E 15, 17 

(1911)(quotmg Gllhan v Gllhan. 65 S C 129, 132,43 S E 386,387 (1903)) 

A corollary pnnclpalls that the tnal Judge may not grant rehef beyond that whIch 

IS demanded m the pleadmgs Pmckney v Atkms, 317 S C 340, 343, 454 S E 2d 339, 

341 (Ct App 1995) (cltmg RIver Road Co v Energy Master Products, Inc 300 S C 

316,387 S E 2d 694 (Ct App 1989), SCRCP Rule 54(c)) When a defendant IS m default, 

the plamtIff's nght to recover IS not unhmlted and IS cIrcumscnbed by the complamt he 

drafted Wlggms v Todd 296 S C 432, 435, 373 S E 2d 704, 705 - 706 (Ct App 1988) 

In LeWIS, the Supreme Court was so concerned by an exceSSIve default damages award 

that It raised the Issue on ItS own a«cord, declarmg 

In the case of unhqUIdated damages a defendant, though m default as to 
hablhty, has a nght to expect that the Judgment of the court, or the verdIct 
of the Jury, wIll be m keepmg not only WIth the allegatIOns of the 
complamt and the prayer for rehef, but also the proof whIch has been 
submItted Even though the eVIdence used as a baSIS for procurmg the 
$250,000 00 Judgment here IS not before US, thIS award IS patently so 
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grossly out-of-proportIOn to the dellcts alleged m the complamt that thIS 
court, as a matter of common law and mdependent of § 15-27-130, should 
not allow the same to stand 

M:L See also Jackson v MIdlands Human Resources Center, 296 S C 526, 529, 374 

S E 2d 505,506 - 507 (Ct App 1988) ("Although the defendant IS m default as to lIabIlIty, 

the award of damages must be m keepmg not only WIth the allegatIOns of the complamt 

and the prayer for relIef, but also WIth the proof that has been submItted ") 
I 

The lower court allowed the Jury to Impose actual and pumtIve damages based on 

alleged defamatory (and other alleged wrongful) acts mtroduced mto eVIdence by the 

PlamtIff that were not pled m the Complamt, and thus not deemed admItted, WIthout 

allowmg Hulsey hIS due process nghts to fully meet and contest the accusatIOn 

The allegatIOns of the complamt are 

~ 9 Hulsey filed a class actIOn agamst PlamtIff and rus compames whIch 
alleged Improper acts and conduct 

~ lOOn or about Apnl 23, 2004, Hulsey "held a press conference or 
otherwIse made false statements about the Piamtiff to certam news 
agenCIes mcludmg but not lImIted to a reporter from the Post & Couner 
staff " 

~ 11 Durmg the news conference, Hulsey "made false and defamatory 
statements" 

a that the Piamtiff engaged m claSSIC racketeenng scheme, 

b that the PlamtIffs conduct set the commumty back 150 
years, 

c that the Piamtiff engaged m a blatant case of mdentured 
servItude, 

d that the PlamtIff created a perfect racketeenng enterpnse 
Just lIke Tony Soprano 

[R p 40] However, the Tnal Court Improperly allowed LImehouse to make 

addItional accusatIOns beyond those m the complamt, WIthout allowmg Hulsey to 
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fully defend For example, L1mehouse was allowed to testify that Hulsey had run 

the false statements on h1s Fum web s1te for three years, though the complamt 

contamed no allegatIOns about the webs1te (and thus none were deemed adm1tted), 

[R P 569-577, 580-581] Hulsey was precluded from provmg the true content of 

the web s1te and, more 1mportantly, as not allowed to demonstrate that L1mehouse 

was never mentIOned on the web s1te [R p 894] To compound th1s error, the 

PlamtIff s attorney was allowed to argue m closmg that the webs1te Justified 

pun1t1ve damages [R p 838-839] 

III The Trial Court faded to consIder a Rule 60(b) motion after the hearmg on 
damages 

Hulsey has met the standards for excusable neglect under the Rule 60(b)(1) 

standard At a hearmg held on November 4,2009, the Court stated that once the tnal on 

damages has been completed, 1t would be proper to cons1der a Rule 60(b)(1) motion 

based upon honest/reasonable m1stake and/or excusable neglect [Supp R p 13] The 

mqmry based upon Rule 60(b)(1) 1S separate and d1stmct from that of Rule 55( c) Thus, 

the pnor ruhng refusmg to set aS1de the entry of default under Rule 55(c) would not be 

bmdmg upon the mqmry under Rule 60(b)(1) Wh1le the Court was obhgated to make 1tS 

own determmatIOn of whether the standard under Rule 60(b)(1) had been met, 1t s1mply 

demed the Motion w1th no explanatIOn [R p 4] 

Under Rule 60(b), the kmd of neglect that 1S not excusable 1S "forgetfulness, 

carelessness, md1fference, or mattentIOn" Lowe's of Georgia, Inc v Constantmo, 288 

S C 106, 341 S E 2d 382 (Ct App 1986) In that case, the court found the defendants 

were not forgetful, careless, md1fferent, or mattentIVe, and noted that they had "ne1ther 

1dly 19nored the summons to defend the actIOn nor w1llfully d1sregarded 1t They treated 
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the matter senously and were reasonably prompt In seekIng rehef on dlscovenng the 

default" Id at 110, 341 S E 2d 384 Here, both honest mIstake and/or excusable 

neglect In calculatIng the due date warrant settIng aSIde the default Judgment LIke the 

defendants In Constantmo, Hulsey was not IndIfferent or WIllful In fallIng to tImely 

answer Hulsey had appeared In the case by removIng It to federal court and OppOSIng 

LImehouse's motIon for remand After the matter was remanded, Hulsey's supposed 

mIstake In calculatIng the due date for the answer was based on a reasonable 

InterpretatIOn of the avaIlable law In the alternatIve, the confusIOn regardIng the due 

date constItutes excusable neglect, partIcularly SInce Judge PIeper acknowledged that thIS 

was an Issue of first ImpreSSIOn and that the PlaIntiff s own counsel proffered yet a 

dIfferent varIatIOn of how to count the allowable tIme Appellants had for answenng upon 

remand Thus, there was both reasonable mIstake and/or excusable neglect In calculatIng 

the due date under these uruque CIrcumstances 

Of course, the other factors under Rule 60(b) also weIgh In Hulsey's favor 

RegardIng the promptness wIth whIch relIef IS sought, Hulsey filed the Rule 60(b) motIon 

wIthIn ten days of the entry of Judgment Hulsey also asserted mentonous defenses as 

reqUIred to set aSIde under Rule 60, In that Hulsey had asserted defenses In hIS Answer, 

and could present eVIdence and WItnesses to testify that there was no press conference, 

that Limehouse's reputatIOn had already been Irreparably damaged by prevIOusly 

pubhshed news artIcles, and that LImehouse lacked standIng to assert damages 

However, the lower court refused to allow Hulsey to Introduce thIS eVIdence or call 

WItnesses In defendIng the case [R p 443,445, 795-798, 813-817] FInally, the degree 

of prejUdICe to LImehouse IS not so hIgh as to outweIgh the other factors See e g , 
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WIllIams v Watkms, 384 SC 319,681 SE2d 914 (Ct App 2009)(RelIefbased on 

mIstake was warranted and degree of prejUdICe not so hIgh as to outweIgh other factors 

where plamtIff was on notice of defendant's demal of allegatlOns ) 

IV The trial court erred m allowmg eVIdence on damages to reputatIOn when the 
alleged defamatory statement was about a corporatIOn, whIch can only 
recover for pecumary loss 

The alleged defamatory statements were not about LImehouse Jr Instead, the 

actual language m the Post & Couner article clearly demonstrates that any defamatory 

statements were about the LLC that Respondent and hIS father owned, not an 

mdlvldual 25 Because a corporatlOn or busmess does not have a reputation or character m 

the personal sense, It carmot suffer humllIatlOn and ItS recovery IS lImIted to the 

pecumary loss to the busmess HospItal Care Corp v CommerCIal Casualty Ins Co, 194 

S C 370, 374 (1940) Any alleged damages that could have resulted by Hulsey'S 

statements would be lImIted to the pecumary losses suffered by the busmess Thus, 
I 

Respondent could not recover for damage to hIS reputatlOn because the alleged 

defamatory statement was solely about the LLC and not hIm mdividually For thIS 

reason, all of the eVIdence that Respondent mtroduced regardmg damage to hIS reputatlOn 

was Improperly admItted, and the Jury verdIct based upon damage to hIS reputatlOn must 

be overturned 

Moreover, Respondent carmot recover for the pecumary loss suffered by hIS 

lImIted lIabIlIty compames because he lacks standmg to do so A fundamental 

prerequlSlte to mstItute an actlOn IS the reqUlrement that the plamtIff have standmg 

25 The artIcle states "ThIS IS a blatant case of mdentured servItude L&L SerVIces took 
advantage of the compleXIty of the system They have created a perfect racketeenng 
enterpnse, Just lIke Tony Soprano" [R p 941] 
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Blandon v Coleman, 285 S C 472 (1985), Sloan v School DISt of GreenvIlle County, 

342 S C 515, 518 (S C App ,2000) "StandIng IS 'a personal stake In the subject matter 

of a lawsUIt' " Newman v RIchland County HISt Preserv Com'n, 325 S C 79, 82 

(1997) (quotIng Bailey v BaIley, 312 S C 454,458 (1994)) SInce a corporatIOn IS a 
I 

dIStInct legal entIty, It IS a well estabhshed pnnclple that the assets of a corporatIOn 

belong to the corporatIOn and not the IndIVIdual stockholders Thompson v Thompson, 

214 S C 61 (1948) Johnson v BaldwIn, 221 S C 141 (1952), DavIs v Hamm, 300 S C 

284, 288 (S C App 1989) It IS also a general precept of corporate law that a shareholder 

of a corporatIOn does not have a personal or IndIVIdual nght of actIOn for damages based 

solely on an Injury to the corporatIOn and a SUIt for damages arISIng from an Injury to the 

corporatIOn can only be brought by the corporatIOn Itself 19 Am Jur 2d Corporatzons § 

1870 (2009), Twohy V FIrst Nat'l Bank, 758 F 2d 1185, 1194 (7th Clf 1985), Umted 

States V Palmer, 578 F 2d 144, 145-46 (5th Clr 1978) South Carohna Courts recogmze 

thIS pnnclple See Johnson, 221 SCat 141 (1952), Bradley V Hullander, 272 S C 6,41 

(1978), Ward V Gnffin, 295 S C 219, 221 (S C App 1988), Todd V Zaldo, 304 S C 

275,278 (S C App 1991) 

Just hke a corporatIOn, a hmlted hablhty company IS a legal entIty dIStInct from 

ItS members S C Code Ann § 33-44-201 (1976) AccordIngly, members are not proper 

partIes to SUItS InvolVIng the company unless an object of the proceedIng IS to enforce 

members' nghts agaInst the company or to enforce thelf hablhty to the company See Id 

at Comment Because It IS a separate legal entIty, the LLC provIdes ItS members and/or 

managers the same protectIOns provIded by a corporatIOn to ItS shareholders See S C 

Code Ann § 33-44-303(1976)(the debts, obhgatIOns, and hablhtles of a hmlted hablhty 
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company, whether ansmg m contract, tort, or otherwIse, are solely the debts, oblIgatIOns, 

and lIabIlIties of the company) South Carolma law treats lImIted lIabIlIty companIes the 

same as corporatIOns m regard to the protection of Its members and as to a member's 

abIlIty to bnng a personal SUIt for the damages suffered by the LLC Thus, any cause of 

actIOn based upon mJury to a LLC would belong to the company as opposed to the 

mdividual member 

In order to recover for the pecuniary losses suffered by the busmess, the LLCs 

needed bnng any such claims on then own behalf PlamtIff does not have a nght of 

actIOn to recover for the damages to the LLC PlamtIff faIled to name eIther of hIS 

lImIted lIabIhty companIes as partIes to the laWSUit Thus, PlamtIff lacks standmg to 

bnng any claIms to recover the busmess losses suffered by L&L ServIces, LLC and/or 

WLL, LLC The lower court erred m denymg Hulsey's motIOn to exclude the busmess 

damages, and the Judgment must be overturned 

Furthermore, PlamtIffs dId not show, by competent eVIdence, whether the alleged 

defamatory statement caused any damages In a damages hearmg after a default, "[t]he 

plamtIff must prove by competent eVIdence the amount of hIS damages, and such proof 

must be by a preponderance of the eVIdence" Howard V Hohday Inns, Inc, 246 S E 2d 

880, 881 (S C 1978) "If the plamtiff's proof IS speculative, uncertam, or otherwIse 

msufficient to permIt calculatIOn of hIS specIal damages, hIS claims should be demed " 

Jackson V MIdlands Human Res Ctr, 374 S E 2d 505, 506 (S C Ct App 1988) 

"Although the defendant IS m default as to habIhty, the award of damages must be m 

keepmg not only WIth the allegatIOns of the complamt and the prayer for rehef, but also 

WIth the proof that has been submItted" Jackson, 374 S E 2d at 506 "A Judgment for 
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money damages must be warranted by the proof of the party m whose favor It IS 

rendered" Jackson, 374 S E 2d at 507 

The Supreme Court of South Carohna has stated that "competent eVIdence" IS 

"[t]hat whIch the very nature of the thmg to be proven reqUIres, as the productIOn of a 

wntmg when ItS contents are the subject of mqUIry" and that eVIdence IS not competent If 

It IS "not the character of proof WhIC~ the law permIts m the partIcular case" State V 
I 

PetIt, 142 S E 725, 731 (S C 1928) "Competent eVIdence" IS not "mere behefs, 

opmIOns, and conclUSIOns of the wItnesses" See Whaley V CSX Transp , Inc, 609 

S E 2d 286, 297 (S C 2005) Arguments of counsel do not constItute "competent 

eVIdence" of the amount of damages Jenkms V Jenkms, 545 S E 2d 531, 540 (S C Ct 

App 2001) 

At tnal, Respondent was not able to show whether the alleged statements by 

Hulsey about Tony Soprano were m fact the cause of any damage to hIS reputatIOn 26 

DefamatIOn IS not actIOnable unless the defamatory statement has caused or has a natural 

and direct tendency to cause damage to plamtlff's reputatlOn Capps V Watts, 271 S C 

276 (1978), see also Loges V Mack Trucks, Inc, 417 S E 2d 538 (1992), Wardlaw V 

Peck, 282 S C 199 (Ct App 1984) Injury to reputatIOn IS a necessary element of 

damages m a hbel or slander case Abofreka V Alston Tobacco Co , 288 S C 122 (1986), 

SmIth V SmIth, 194 S C 247 (1940) Thus, Respondent had the burden of showmg that 

hIS reputatIOn was, m fact, harmed by the alleged defamatory statements 

26 As preVIOusly argued, Respondent cannot recover for mJury to reputatIOn, However, 
even If reputatIOn damages are aVailable, Respondent faIled to show any damages from 
the alleged defamatIOn 
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Respondent faIled to establIsh that the defamatory statements were m fact the 

cause of any damages For over three months pnor to the artIcle of Apnl 24, 2004, the 

Post and CourIer ran a senes of artIcles mvolvmg PlamtIff and/or L&L ServIces, LLC 
I 

and/or WLL, LLC, a fact that was acknowledged by LImehouse [R p 600] Those 

artIcles establIsh what the communIty already knew about PlamtIff - that the busmesses 

he and hIS father owned had been responsIble for housmg vIOlatIOns and the fines 

resultmg from them, condemnatIOn of prevIOUS L&L ServIces, LLC boardmg houses, 

traffickmg and employment of Illegal ImmIgrant labor and the manufactunng of false 

papers or credentials for employees, wage and hour vIOlatIOns of Federal laws, and 

faIlure to mamtam workers compensatIOn msurance [R p 894, 908, 952] In additlon, 

less than a week before the artIcle, the Umted States Department of Labor found that 

Plamtlffs companIes owed over 22,000 hours of overtIme pay to theIr workers [R p 

98] It IS not clear If the damages Respondent allegedly suffered were caused by the 

statements of Hulsey, the RICO class actIOn complamt filed agamst hIm and hIS 

companIes the day before the artIcle, the prevIOUS artIcles wntten about hIm and hIS 

busmess or the subsequent mvestlgatIOn by the Umted States Postal Inspectors Thus, at 

thIS pomt It IS ImpossIble to tell whether Hulsey's statement was the actual cause of the 

alleged damage to Respondent's reputatIOn, or whether hIS reputatIOn was already 

permanently tarnIshed when the comments were made It IS tellmg, that even WIth the 

procedural posture of the case, WhICh has Appellants m a straIght Jacket, Plamtlff has not 

been able to meet hIS burden of proof 
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V The Award ofPumtIve Damages IS founded on trial error and constitutes a 
demal of due process 

The process of assessmg pumtive damages IS subject to the protectIOns of the Due 

Process Clause of the Fourteenth Amendment of the Umted States ConstItutIOn and the 

tOPIC of punItIve damages has been a relatIvely frequent subject of declSlons from U S 

Supreme Court and the South Carolma Appellate Courts over last two decades PaCIfic 

Mutual LIfe Ins v Hashp, 499 US 1 (1991), BMW of North Amenca, Inc v Gore, 517 

US 559, 568 (1996) ("The Due Process Clause of the Fourteenth Amendment prohIbItS 

a State from Imposmg a grossly exceSSIve punIshment on a tortfeasor "), see also Gamble 

v Stevenson, 305 S C 104,406 S E 2d 350 (1991), S C Farm Bureau Mut Ins v Love 
I 

Chevrolet, 324 S C 149, 478 S E 2d 57 (1996), Atkmson v Orkm Extermmatmg Co 

361 S C 156, 164,604 S E 2d 385, 389 (2004) 

As a threshold matter, the tnal court must assess the culpabIhty of a defendant's 

conduct to determme whether punItIve damages should even be submItted to the jury 

South Carohna Farm Bureau Mut Ins Co v Love Chevrolet, Inc, 324 S C 149, 478 

S E 2d 57,58 (1996) WhIle the jury has broad dIscretIOn m awardmg punItIve damages 

(or not), any award IS subject to reVIew by the tnal court 

In Gamble, thIS Court Fieveloped an eight- factor (now ten factor) post-verdIct 

revIew that tnal courts are reqUlred to conduct to determme If a punItIve damages award 

comports wIth due process In Gore, the Umted States Supreme Court has also set forth 

three gUldeposts that tnal courts must apply to an award of pumtIve damages to 

determme whether the award VIOlates due process 
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Under state and federal constItutIOnal due process standards, the Jury and the Tnal 

Court must consIder the followmg factors m awardmg/revlewmg pumtIve damages 

(1) 
(2) 

(3) 
(4) 
(5) 
(6) 
(7) 
(8) 

the character of the defendant's acts, 
the nature and extent of the harm to plamtIff wmch defendant caused 
or mtended to cause, 
defendant's degree of culpabIlity, , 
the pUnIshment that should be Imposed, 
duratIOn of the conduct, 
defendant's awareness or concealment, 
the eXIstence of sImilar past conduct, 
likelihood the award WIll deter the defendant or others from like 
conduct, 

(9) whether the award IS reasonably related to the harm likely to result from 
such conduct, and 

(10) defendant's wealth or abIlity to pay 

Austm v SpeCIalty Transp ServIces, Inc, 358 S C 298,594 S E 2d 867,875 (Ct App 

2004) 

Under Gore, 517 U S at 575, the Tnal Court must reVIew the constItutIOnality of 

a pumtIve damages award by determmmg whether the award was reasonable under the 

followmg gmdeposts (1) the degree of reprehensIbIlity of the defendant's mIsconduct, (2) 

the dIsparIty between the actual and potentIal harm suffered by the plamtlff and the 

punItIve damages award, and (3) the dIfference between the pumtIve damages awarded 

by the Jury and the CIvil penaltIes authonzed or Imposed m comparable cases See also 

James v Horace Mann Ins Co, 371 S C 187, 638 S E 2d 667, 670 (2006) 

Notwlthstandmg the Impact of a procedural default on the questIOn of liabIlity and the 

assessment of actual damages, due process entItles a defaultmg party to fully contest any 

clmm for punItIve damages 

Here, the lower court erred m allowmg LImehouse to go mto matters beyond the 

bounds of the complamt while restnctmg Hulsey's abIlity respond and dlrectmg the Jury 

to Impose pumtIve damages based on default Without exerclSlng the tnal court's 
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obhgatIOn to Independently make the threshold determInatIOn of whether the Appellants' 
r 

conduct nses to the level of culpabIlIty to Justlfy Impositlon of punItlve damages 
I 

Among the other errors, the lower court Improperly allowed LImehouse to use the fact of 

thIS procedural default as a weapon to Inflame the Jury and Inflate the pumtlve damages 

award ObvIOusly, the Tnal Court had to explaIn to the JUry about the default and the 

procedure for the tnal, however, the Jury was Improperly led to belIeve and allowed to 

conSIder Hulsey's default as wrongful conduct warrantIng pumtive damages The 

transcnpt shows that the Tnal Court's explanatIOn and repeated commentary to the Jury 

about Hulsey's default and deemed admIsSIOns was unJustlfied and unfairly prejudIced 

Hulsey by InferrIng to the Jury that Hulsey had done somethIng "wrong" whIch could be 

"pumshed" by an award of pumtive damages 

Throughout the damages hearIng, the Tnal Court repeatedly told the JUry that 

Hulsey failed to answer and the allegatIOns were deemed admItted [R p 48421-25, 

5066-8,5078-17,59013-16,8252-4] Then, dunng clOSIng argument, the Respondent 

began by tellIng the Jury that the Hulsey dIdn't play by the rules when he faIled to tlmely 

answer and concluded hIS clOSIng WIth yet another accusatIOn about the Hulsey not 

plaYIng by the rules 

As Judge Young has told you, the defendants dIdn't answer In tlme so they 
are In default They're In default because they dIdn't follow the court 
rules They're not my court rules, they're the Court's rules [R p 
782 15-22 ] 

FInally, In the InstructIOns to the JUry, the Tnal Court agaIn commented on the fact that 

Hulsey dId not "tlmely" answer [R p 874 3-7] The Irony IS that despIte the good faIth 

dIspute amongst counsel and the court over the actual appropnate tlmIng of the answer, 

Respondent was allowed to InSInuate Hulsey overtly and IntentIOnally refused to play the 
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rules and thumbed hIS nose at the system, whIch was absolutely untrue Hulsey had 

already been pumshed by the process of deemmg the allegatIOns admItted Due process 

cannot countenance the ImposItion of further pumshment by allowmg the JUry to consIder 

a procedural default as a basIs for ImposItIOn of pumtIve damages 

The Tnal Court also allowed LImehouse to present other Improper eVIdence and 

arguments, such as the argument that the web sIte hnk to the artIcle showed lack of 

remorse and a contmumg duratIOn of conduct, whIle Hulsey was not allowed to 

demonstrate the true contents of the webSIte [R p 569-577, 580-581, 838-839] 
I 

Further, the webSIte mformatIOn refernng to a dIfferent case IS covered by the htIgatIOn 

pnvllege See ~,Pond Place Partners, Inc v Poole, 567 S E 2d 881, 892 (Ct App 

S C 2002), SImpson Strong-TIe Company, Inc v Stewart, Estes & Donnell, 232 S W 3d 

18, 26 (2007), Restatement (Second) of Torts § 586 NeIther PlamtIff nor hIS companIes 

are mentIOned m the webSIte Allowmg PlamtIff to argue that the webSIte mentIOned hIm 

duectiy, that It contamed the artIcle and that It IS eVIdence of mahce or reckless dIsregard 

of Piamtiff s nghts, would be a fraud upon the court as those statements that were not 

true and were not even m the Complamt The artIcle was already out m the publIc 

domam Whether It was lInked to Appellants' webSIte or not, the artIcle was still 

avallable to anybody who wIshed to read It m the Post & Couner webSIte, newspaper 

archIves at the local lIbrary or anywhere else were newspapers are stored Under thIS 

theory, any statement that IS publIshed m the publIc domam would be conSIdered 

"contmumg conduct" for purposes of pumtIve damages for all eternIty Hulsey made the 

statement on Apn124, 2004 The conduct started and stopped on that date 
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The Tnal Court's reVIew under Gamble and Gore was also mfected by the 

procedural vIOlatIOns/defects The tnal court's determmatIOn of the constitutIOnalIty of 

pUnItive damages awards IS subject to a de novo reVIew MItchell V FortIS Ins Co, 385 

S C 570, 686 S E 2d 176, 183 (2009) Under the unduly restnctIve default damages 

procedure enforced by the Tnal Court, any consIderatIOn beyond the allegatIOns renders 

the Tnal Court's consIderatIOn on these factors an error or law 

As to the questIOn of Hulsey's degree of culpabIlIty, the Tnal Court found that 

there was clear and convmcmg eVIdence that Hulsey mtentIOnally defamed the PlamtIff 

by holdmg a press conference [R p 2] However, there was no "evIdence" presented 

that Hulsey called a press conference Rather, as dIscussed above, LImehouse pled m the 

alternative, and Hulsey was denIed the OpportunIty to present eVIdence that he dId not 

call the press conference and only answered questIOns posed by a reporter that InItiated 

the call to hIm 

Even more mexplIcably, the Tnal Court reached beyond the "admItted" 

allegatIOns of the complamt and the eVIdence submItted at tnal to make a "findmg" as to 

duratIOn of the conduct On thIS pomt, the Tnal Court found that "[T]here was clear and 

convmcmg eVIdence presented at the damages heanng that the allegatIOns made were not 

spontaneous m that the press conference and the allegatIOns were planned as part of the 

filmg of a lawsUIt agamst the PlamtIff, and that such plannmg necessarIly took place over 

a penod of weeks If not months" [R p 1-2] Agam, there was no "admIsSIOn" or 

eVIdence of any press conference But more mcredibly, there was no eVIdence of any 

weeks or months of plannmg 
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As to other "appropnate" factors, the Tnal Court stated that he had consIdered the 

fact that Hulsey was not able to present mItlgatmg eVIdence due to the constramts of the 

default damages hearmg [R p 3] However, that was a token, hollow gesture because 

m the next sentence, the Tnal Court stated that he was "pnvy to most If not all of the 

eVIdence the Appellants wIshed to present" and he conSIdered the JUry's verdIct 

reasonable m hght of that eVIdence DespIte the Tnal Court's bold assertIOn, the record 

shows that Hulsey was only able to make generalIzed arguments wIth bare proffers from 

whIch the Tnal Court could not fairly speculate how the jury would have reacted 

Furthermore, the lower court's attempt to usurp the jury's role by claImmg that the 

additlonal eVIdence would not have affected the verdIct IS not proper m a court's reVIew 

of a pumtlve damages award 

Fmally, any award of pumtive damages m the present case should be reduced by 

the pumtlve damages award to Respondent's father, LImehouse Sr, based on the exact 

same conduct and Identlcal complamts To uphold a pumtlve damages award m the 

mstant case would be to doubly pumsh for the same conduct and would amount to a 

demal of due process 

CONCLUSION 

At the threshold, Hulsey Appellants submIt that the state court dId not have 

JurIsdIctIOn make an entry of default or proceed to judgment because JurIsdIctIOn been 

not yet revested m the state court because the DIstnct Court has not maIled a certIfied 

copy of the order of remand to the clerk of the state court as reqUIred by 28 USC A 

§ 1447(c) 
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The Hulsey Appellants further submIt that the Tnal Court erred m refusmg to set 

aSIde the entry of default because the answer was not late, or m the alternative, there was 

good cause under Rule 55(c) because any mlscalculatlOn of the due date was excusable 

gIven the absence of any state rule or appellate opmlOn addressmg the Issue, and Plamtiff 

conceded there was no prejUdICe Thus, Appellants respectfully request that thIS Court 

reverse the lower court's demal of the motion to set aSIde the default 

Even If thIS Court were to find that JunsdlctlOn has revested m the state court and 

the Tnal Court dId not err or abuse ItS dlscretlOn m refusmg to set aSIde the default, the 
I 

Hulsey Appellants were demed then due process nghts m the conduct of the damages 

tnal whIch dId not allow them a meanmgful OpportunIty to meet the Issue of damages 

(both actual and pumtlVe) or defend on allegatlOns beyond the complamt 

And, finally, the Jury's award of punItive damages as revIewed and confirmed by 

the Tnal Court constituted a vlOlatlOn of due process because the Appellants were not 

afforded a meanmgful OPPOrtunIty to defend on pumtive damages, and the Jury was 

allowed (m fact, reqUlred) to award punltIve damages based on lmproper arguments, 

"admlsslOns" beyond the complamt, and speculatlOn not even m eVIdence For these 

reasons, the Appellants respectfully request that the Court reverse the Judgment and 

remand the case to allow the Appellants to defend the claims agamst them on the ments 

m a tnal that comports WIth the due process reqUlrements of the State and Federal 

ConstItutlOns 
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