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STATEMENT OF THE CASE 

The Respondent, Lawton LImehouse, Jr, ("LImehouse") filed thIS action m the Court of 

Common Pleas for Charleston County on Apn119, 2006 seekmg recovery agamst the Appellants, Paul 

H Hulsey and The Hulsey LItigation Group, LLC, collectively ("Hulsey") pursuant to a cause of actIOn 

for defamatIon (R pp 00038-00044, Complamt) The Appellant, Paul H Hulsey, was served WIth the 

Summons and Complamt on Apn121, 2006 (R P 00132, Mfidavit of ServIce) The Appellant, The 

Hulsey LItigatIOn Group, LLC was served wIth the Summons and Complamt on Apnl 20, 2006 

(R P 00133,Affidavit of ServIce) Hulsey filed a NotIce of Removal to Federal DIstnct Court on May 5, 

2006 (R pp 00045-00102,NotIce of Removal) LImehouse filed a Motion to Remand to State Court 

on June 2, 2006, on the basIs that the LImehouse's Complamt alleged a cause of actIOn for common 

law defamatIOn whIch does not arIse under federal law or mvolve a substantial question of federal law 

(R pp 00103-00108,PlamtIffs Motion to Remand and Memorandum m Support of PI am tiffs Motion 

to Remand) 

The federal court, by Order of Judge C Weston Houck, dated July 19, 2006, remanded the 

case to the state court on the baSIS that federal question JunsdictIOn was not present Judge Houck's 

remand order IS dated July 19,2006 and was entered m the clerk's offIce for the federal court on July 

20, 2006 (R pp 0022,fIled Order of Remand) The clerk of the federal court electromcally filed the 

order of remand m the clerk's offIce of the state court on July 21,2006 (R pp 0022-0026,fIled copy 

of order of remand to state court together wIth federal court's docket report) 

On July 27,2006, the Charleston County Clerk of Court maIled a notIce of fIlIng of the remand 

order to all counsel of record (R p 00021 ,clerk's notice of entry of remand order dated July 27, 2006) 
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On August 22, 2006, LImehouse flIed a Request for Entry of Default along WIth the Mfidavlts 

of ServIces and AffidavIts of Default m the Charleston County Clerk of Court's office (R pp 00132-

00137,Requests for Entry of Default, Mfidavlt of ServIce and AffidavIt of Default) 

The Charleston County Clerk of Court entered defaults agamst Hulsey on August 22, 2006 

(R pp 00138-00139, clerk's entry of defaults) On August 24, 2006, the clerk matled the notices of 

entry of default to all counsel of record (R pp 00119-00120,Clerk's notice of entnes of default dated 

August 22, 2006) 

On August 29, 2006, Hulsey ftled a Motion to Set ASIde Entry of Default pursuant to Rule 

55(c) SCRCP (R pp 00140-00233 ,MotIon to Set ASIde Entry of Default) 

The Motion to Set ASIde Entry of Default came before Judge Danny PIeper on December 15, 

2006 for hearmg By Order fIled February 7,2007, Judge PIeper demed Hulsey's motion to set aSIde 

default and allow untimely answer and ordered that Hulsey should be gIven notice of any unlIqUIdated 

damages hearmg (R pp OOOlD-OOO1 S,Order of Judge Danny PIeper flIed February 7,2007) 

The case came before Judge Roger M Young who presIded over a Jury tnal on damages on 

November 9-13,2009 The JUry returned a verdIct of $1,000,00000 m actual damages and 

$2,600,000 00 m punItive damages agamst Hulsey The Judgement was entered on November 17, 

2009 (R pp 00005-00006,Jury VerdIct/Judgment) 

Hulsey then flIed post-tnal motions Hulsey moved to dIsmISS for lack of subject matter 

JunsdictIOn, moved for relIef from Judgment based on mIstake and/or neglect, moved for Judgment on 

( not withstandmg the verdIct or for a new tnal absolute, and moved for a new tnal on pumtIve damages 

(R pp 00381-00419, motIOns ftled November 23,2009) By Order dated January 7,2010, Judge 
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Young demed Hulsey's post-tnal motIOns (R p 00004,Order dated January 7,2010) 

By Order dated January 7,2010, Judge Young revIewed the award ofpumtIve damage 

(R pp 00001-00003,Order of Roger M Young, dated January 7,2010) 

Hulsey served and fIled Notices of Appeal on January 27,2010 and January 29,2010 

(R pp 00420-00424,NotIces of Appeal) By Order, thIS Court consolIdated the cases for appeal 

STATEMENT OF THE FACTS 

ThIS IS an appeal from the followmg orders (1) Judge Danny PIeper's Order denymg 

Defendants' Motion to Set ASIde Default fIled February 7,2007, (2) Judge Roger M Young's Order 

Denymg Defendants' Motion to DIsmISS for Lack of JunsdIctIon dated May 22,2008, (3) the judgment 

) 
entered on the jUry's verdIct on November 17,2009, (4) Judge Roger M Young's, Order denymg 

Defendants' post-tnal motIOns fIled January 7, 201O,and (5) Judge Roger M Young's Order dated 

January 7, 2010, revIewmg the jUry's award of pumtIve damages 

As alleged m the Complamt thIS case arose from false and defamatory statements made by 

Hulsey at a press conference or made to a reporter WIth the Charleston Post and Couner The 

statements mcluded 

A That the PlamtIff engaged m a claSSIC racketeenng scheme, 

B That the PlamtIff's conduct set the commumty 150 years, 
I 

C That the PlamtIff engaged m a blatant case of mdentured servItude, 

D That the PlamtIff created a perfect racketeenng enterpnse just lIke Tony Saparano 

(R P 00040 Complamt, paragraph 11) 

I 
LImehouse and hIS Father owned and operated an employment staffmg agency, L&L ServIces, 
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LLC m Charleston County LImehouse had worked and devoted hIS full tIme and efforts to estabhsh 

the staffmg agency smce 1999 (Rp 00039,Complamt paragraphs 6 and 8) 

Paul H Hulsey IS a lIcensed practIcmg attorney, WIth Appellant, The Hulsey LItIgatIon Group, 

LLC, whIch has ItS prmcipal place of bus mess m Charleston County, South Carolma (R p 00038, 

Complamt, paragraph 2) 

In 2004, Hulsey fIled a class actIon lawsUIt on behalf of certam mdividuais agamst LImehouse 

and L&L ServIces, LLC, WhIch lawsUIt alleged Improper actIon and conduct on the part of LImehouse 

and L&L ServIces, LLC (R pp 00039-00040,Complamt paragraph 9) 

The Statements made by Hulsey to the Post and CourIer reporter were made withm the mtent 

of bolstenng the class actIon lawsUIt whIch Hulsey filed agamst LImehouse WIth the mtent to attract 

mdividuals who would become members of the class actIOn SUIt so that Hulsey could potentIally earn 

large sums of money as legal fees (R pp 00041-00042, Complamt paragraph 16) 

The statements made by Hulsey were publIshed m the Post and CourIer on Apnl 24, 2004 

Accordmg to the testImony of the DIrector of CrrculatIOn for the Post and Couner 99,147 newspapers 

were sold on Apn124, 2004 (R pp 00042, Complamt, paragraph 18) and the newspaper was read by 

246,876 people (R pp 00699-00700) The newspaper artIcle that was pubhshed by the Post and 

Couner on Apnl 24, 2004 came out on Saturday At the tIme the newspaper pubhcatIOn came out 

LImehouse s staffing agency employed approxImately 200 people and had 200 customers 

(R pp 00526-00534) On the followmg Monday LImehouse's customers started callmg and cancellmg 

LImehouse's employees On the Monday followmg the pubhcatIon, LImehouse was out of busmess 

(R P 00551) 
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Accordmg to the testimony of LImehouse's expert, LImehouse's busmess, L&L ServIces, LLC, 

was valued at $1,371,170 00 as of Apn124, 2004 when the newspaper artIcle was publIshed 

(R p 00661) LImehouse owned a fIfty (50%) mterest m L&L ServIces, LLC and therefore 

LImehouse's damages for the loss of the busmess totaled $685,585 00 (R P 00658) 

LImehouse testIfied that III May of 2004 he was placed m a psychIatnc ward at St Frances 

HospItal and treated for depreSSIOn Mter he was dIscharged from St Frances, the next five or SIX 

months he spent hIS tIme sIttmg on the sofa crymg He had problems sleepmg and was prescnbed 

antIdepressant medIcatIOn He was stIll takmg antIdepressant medIcatIOn at the tIme of the tnal 

(R pp 00555-00557) Pnor to the publIcatIOn, LImehouse attended church but after the publIcatIon he 

qUIt because he dIdn't want people to see hIm (R pp 00558-00559) After the publIcatIOn LImehouse 

had dIffIculty findmg a Job and took a Job m GeorgIa WhICh was 305 mIles from hIS home 

(R pp 00560-00562) LImehouse became socIally wIthdrawn and was embarrassed and 

humIlIated (R pp 00776-00777) 

Accordmg to the testImony of LImehouse s banker, followmg the newspaper publIcatIOn, 

LImehouse lost hIS busmess and had to lIqUIdate hIS busmess assets and personal assets to pay down 

the debt that LImehouse owed to the bank (R pp 00758-00759) 

Accordmg to testImony of Bemdette DeWItt, employed WIth Bank of Amenca, the Appellant, 

Paul H Hulsey fIled a fmancial statement WIth the Bank of Amenca on May 17, 2006 Paul H 

Hulsey's fmancIaI statement mdicated that he had a net worth of $81,556,98651 (R pp 00708-

00710) 

LImehouse prayed for actual and pumtIve damages allegmg that he had suffered damages 
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/ 

mcludmg embarrassment, humIlIatIOn, mental suffermg and specIal damages mcludmg the loss of the 

busmess (R P 00044,Complamt paragraph 26) 

ARGUMENT 

I The lower court properly applIed Rule 55, SCRCP 

A The lower court did not use the wrong standard m consldermg whether there 

was good cause to set aSide the Entry of Default under Rule 55(c) 

The Supreme Court of South Carolma m Sundown Operatmg Co . Inc v Intedge Industnes. 

Inc 681 S E 2d 885. 383 S C 601 (S C 2009) stated that "the standard for grantmg relIef from an 

entry of default under Rule 55(c) IS mere "good cause" The standard reqUIres a party seekmg relIef 
\ 

from entry of default to provIde an explanatlon for the default and gIve reasons why vacatlon of the 

default entry would serve the mterest of Justlce Once a party has put forth a satlsfactory explanatIOn 

for the default, the tnal court must also conSIder (1) the tlmmg of the motlon for relIef, (2) whether 

defendant has a mentonous defense, and (3) the degree of prejUdICe to the plamtlff If relIef IS granted 

Wham v Shearson Lehman Bros. Inc. 298 S C 462.465.381 S E 2d 499.501-02 rCt App 

1989) The trIal court need not make speCIfIc findmgs of fact for each factor If there IS suffiCIent 

eVIdentlary support on the record for the fmdmg of the lack of good cause" 

Before the tnal court conSIders the factors enumerated m Wham, Id , the tnal court must fust 

determme whether a party has put forth a satIsfactory explanatIon for the default If the tnal court fmds 

there IS suffICIent eVIdentry support m the record for the fmdmg of lack of good cause the tnal court 

does not need to make speCIfIc fmdmgs of fact concernmg each factor 

In thIS case Judge PIeper clearly understood the standard for grantmg relIef from entry of default 
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under Rule 55(c) Judge PIeper states m hIS Order "In decldmg whether good cause eXIst to set aSIde 

default, the tnal court should consIder the followmg factors 

1 the tImmg of the Defendant's motlon for rehef, 

2 whether the Defendant has a mentonous defense, and 

3 the degree of prejUdICe to the Plamtlff If relIef IS granted" 

(R p 00011, Order filed February 7,2007, Page 2) Judge PIeper found, however, that there 

was no good reason presented by the Defendants for theIr faIlure to fIle a tlmely Answer other than 

attorney confUSIOn about the deadlme for WhICh an Answer was due 

Judge PIeper stated "It first must be noted that there was no good reason presented by the 

defendants for therr faIlure to fIle a timely answer other than attorney confuSIOn about the deadlme for 

when an answer was due The courts of thIS state have conSIstently held that the neghgence of an 

attorney or msurance company IS Imputable to a defaultmg defendant Roberts v Peterson. 292 S C 

149.151.355 S E 2d 280.281 rCt App 1987) ThIS premIse IS most clearly laid out m Wllltams v 

Vanvalkenburg. 312. S C 373.440 S E 2d 408 rCt App 1994), m whIch the defendants were 

charged WIth theIr attorney's faIlure to answer the complamt The fact that the defendants are attorneys 

and/or a law fIrm only bolsters the argument that the defendants should be hable for theIr attorney's 

mIstakes" (R p 000 16,Order fIled February 7,2007, Pg 7) 

Judge PIeper expressly found that 'good cause does not eXIst for the Defendants failure to 

timely fIled an answer based on South Carolma Junsprudence on attorney error as opposed to chent 

error" (R P 00007, Order fIled February 7, 2007, Pg 8) 

Recently, the Supreme Court of South Carolma made It clear that msurance compames and 
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attorneys are held to a hIgher standard than clIents m Rlchardson v P V. Inc 383 S C 610. 682 

S E 2d 263. 267 (S C 2009) the Supreme Court stated that "We hold that even assummg that the 

msurance company was at fault for not answenng the complamt, Appellants faIled to show good cause 

NeglIgence of an msurance company IS Imputed to a defaultmg lItIgant and cannot constItute good cause 

to relIeve Appellants from the entry of default See Roberts v Peterson. 292 S C 149.355 S E 2d 

408 (Ct App 1994) ( observmg that the "courts of thIS state have consIstently held that the neglIgence of 

an attorney or msurance company IS Imputable to a defaultmg lItIgant") and Wlllwms v 

Vanvolkenburg. 312 S C 373.440 S E 2d 408 (Ct App 1994)(Imputmg an attorney's neglIgence to a 

defaultmg lItIgant) " 

Hulsey contends that the trIal court used an Improper standard to determme whether good 

cause eXIsts because the trial court referenced the Rule 60(b) factors Rule 60(b) factors are relevant 

to the Rule 55(c) analysIs as a Rule 60(b) factor IS sufficIent to show good cause See Sundown 

Operatmg Co! Inc v Intedge Industrles. Inc 383 S C 601.607.681 S E 2d 885.888 (S C 

2009) The lower court dId not fmd good cause lackmg based upon the absence of Rule 60(b) factors 

The lower court found that no good cause was presented by the Appellants m that failure to file a timely 

answer was based upon attorney error 

The South Carolma Court of Appeals m WIllIams v Vanvolkenburg, 312 S C 373,374440 

S E 2d 408, 409 (S C App 1994) stated that 

A court may set aSIde an entry of default for good cause shown' Rule 55ec) SCRCP 
Whether good cause IS establIshed IS withm the dIscretIon of the court W mn v Shearson 

( Leaman Brothers, mc 298 S C 462,381 S E 2d 499 eCt App 1989) ThIS Court wIll not 
dIsturb a dIscretIOnary rulmg on an appeal unless It appears the rulmg IS WIthOut eVldentry 
support or controlled by some error of law Stanton v Town of Pawley's Island, 309 S C 
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126,420 S E 2d 502 (1992)" 

It IS not whether thIS Court belIeves good cause eXIsted to set aSIde the default, but whether 

Judge PIeper's determmatIOn IS supported by the eVIdence and not controlled by an error of law 

B The Entry of Default should not be set aSIde because the Answers were late 

Hulseys' answers were clearly late Hulsey fIled theIr answer on August 29, 2006 m response 

to the clerk's notIce to hIm that default had been entered (R pp 00234-00241), defendants' answer, 

(R P 00019, Clerk s notIce of entry of default dated August 24,2006) Paul H Hulsey's answer was 

100 days late and the Appellant, The Hulsey LItIgatIOn Group, LLC Answer was 10 1 days late The 

Appellant, Paul H Hulsey was served WIth the Summons and Complamt on Apn121, 2006 

(R P 00132, MfIdavIt of ServIce of Paul H Hulsey) HIS Answer was due on May 21,2006 The 

Appellant, The Hulsey LItIgatIOn Group, LLC was served WIth the Summons and Complamt on Apnl 

20,2006 (R P 00133, AffIdavIt of ServIce of The Hulsey LItIgatIon Group, LLC) The Hulsey 

LItIgatIon Group, LLC's Answer was due on May 21,2006 

The fIlmg of a notIce of removal does not toll the time for answermg Rule 81(c), FRCP states 

as follows 

(1) ApplIcabIlIty These rules apply to a CIvIl actIOn after It IS removed from a state court 

(2) Further Pleadmg After removal, repleadmg IS unnecessary unless the court orders It 

A Defendant who dId not answer before removal must answer or present other 
defenses or ObjectIOns under these rules wIthm the longest of these pen ods 

a 20 days after receIvmg-through serVIce or otherWIse a copy of the mItIal 
pleadmg statmg the claIm for relIef, 

b 20 days after bemg served WIth the summons for an mItIal pleadmg on fIle at the 
tIme of servIce, or 
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c 5 days after the notIce of removal IS fIled 

Pursuant to Rule 81(c), PRCP, the defendants' answers were due wlthm 20 days after bemg 

served WIth the Summons and Complamt The tIme for answermg IS not stayed by the fIlmg of a notIce 

of removal In fact, the tIme for answerIng IS shortened under the Federal Rules of CIvIl Procedure 

(Rule 81(c) PRCP) 

C JurIsdIctIon was revested In the state court as soon as the order of remand was 

entered In the federal court 

Hulsey alleges that JUrISdIctIOn dId not revest m state court because the dIStrIct court clerk faIled 

to send a certIfIed copy of the remand order to the state clerk of court The Fourth ClrcUlt has held, 

however, that when the federal dIStrIct court's remand order IS entered m federal court that the federal 

court IS dIvested of JurIsdIctIOn even though no certIfIed copy of the order of remand was maIled to the 

state court 

In In re Lowe. 102 F 3rd 731. (4th Clr 1996) the remand order was entered on the dIStrIct 

court docket and the dIstrIct court clerk sent a copy of the order to the state court, however, the copy 

I 

that the state court receIved lacked the blue backmg statmg that It was "certIfIed" " 

In holdmg the Federal Court loses ItS JurIsdICtIon over a case as soon as an order to remand the 

case IS entered, the Court In In re Lowe stated 

"LOgIC also mdlcates that It should be the actIOn of the court (entermg an order of 
remand) rather than the actIOn of a clerk (maIlIng a certIfIed copy of the order) that 
should detennme the vestmg of JUrISdIctIOn Cltmg Van Ryn v Korean AIr Lmes. 640 
F Supp 284,284 (C D Cal 1985) To hold otherwIse would Impennlsslbly elevate 
substance over fonn One party should not arbItrarIly receIve a second opportumty to 
make ItS arguments due to a clerIcal error In sum, the plam language of the statute, the 
polIcy behmd It, and lOgIC all support the conclUSIOn that § 1447 dIvests a dIStrICt court 
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of jUnSdiCtlon upon the entry of Its remand order" 

The Fourth CrrcUIt In Bryan v Bellsouth CommumcatIOns, Inc 492 F 3rd 231, 242(4th 

Crr 2007) stated that 

"a remand IS effectIve when the dlstnct court mails a certIfIed copy of the remand order to the 
state court, see 28 USC A §1447(c) (West 2006), or, If the remand IS based on the lack of 
subject-matter jUnSdictlon or a defect In the removal process, when the remand order IS 
entered "CItIng re Lowe, 102 F 3d 731, 734-36 (4th Clr 1996) 

In thIS case, Judge Houck remanded the case to state court because federal questlOnjunsdictlOn was 

not present (R p 00022, Order of Judge Houck dated July 19, 2006) Judge Young was correct In 

holdmg that the mere entry of the order of remand by the federal dlstnct court depnved the federal 
1 

court of JUrISdIctIOn (R p 00008, Order filed May 22, 2008) 

In thIS case, Judge Weston Houck's order of remand was entered In dIstnct court on July 20, 

2006 (R P 00022, filed order of remand dated July 19, 2006) The clerk of the dIStrIct court then 

electromcally filed the order of remand WIth the clerk of the state court on July 21,2006 (R P 00022, 

state court clerk's fIled copy of the order of remand) 

In State v Columbia Ry, Gas & Electnc Co 112 S C 528, 100 S E 355. 357 (S C 1919) 

our Court stated that 

"when the federal court remanded the case It was the duty of the state court to proceed as 
though no removal had been attempted " 

By Order of ChIef Judge of the Umted States DIstnct Court, Joseph F Anderson, Jr , dated 

February 18, 2005 the dlstnct court estabhshed an electromc case fIlIng system (ECF) effectIve 

February 28,2005 (R pp 01104-01105, Order of ChIef Judge Joseph F Anderson, Jr , dated 

February 18, 2005) Judge Anderson's order also states that 
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"the Umted States DIstnct Court of the DIstnct of South Carolma shall estabhsh an ECF 
system by adoptIOn of the ECF pohcles and procedures" 

(R P 01104, Order of Judge Anderson dated February 18,2005) 

The ECF pohcles and procedures of the DIstnct Court of South Carolma whIch were m effect 

at the tIme the remand order was entered states"when a document IS fIled electronIcally, the electrOnIC 

record constItutes the offICial record The fIled document IS bmdmg as the offiCIal record "(R p 01095, 

i 
ECF pohcles and procedures of the DIstnct Court of South Carohna, paragraph 6 2) 

Hulseys' argument concernmg subject matter JurIsdIctIOn makes no sense They request thIS 

Court to fmd that neIther the federal court or state court had jUnSdiction over LImehouse's case even 

though the case was properly fIled and served m Charleston County 

II The lower court dId use the procedure set out In Rule 55, SCRCP 

A The procedure for obtaInIng a default Judgment pursuant to Rule 55, SCRCP 

was followed by the trIal court 

Rule 55(a) SRCP proVIdes 

(a) Entry 'When a party agamst whom a judgment for affirmatIve rehef IS sought has faIled to 
plead or otherwIse defend as prOVIded by these rules and that fact IS made to appear by affIdavIts or 
otherwIse, the clerk shall enter hIS default upon the calendar(file book) " 

On August 22, 2006, LImehouse filed a Request for Entry of Default along WIth the AffidaVIts 

of ServIce and AffIdaVIts of Default m the Charleston County Clerk of Court's offIce (R pp 00132-

00139,Requests for Entry of Default, AffidaVIt of ServIce and AffIdavIt of Default) 

The Charleston County Clerk of Court entered defaults agamst Hulsey on August 21, 2006 

(R pp 00138-00139 clerk's entry of defaults) On August 24,2006, the clerk maIled the notIces of 
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entry of default to all counsel of record (R pp 00119-00120,Clerk's notIce of entnes of default dated 

August 24, 2006) 

The Charleston County Clerk of Court followed the procedure set out m Rule 55(a) SCRCP 

relatIve to entry of default 

Rule 55(b )(2) provIdes that "the court may conduct such hearmg or order such references as It 

deems necessary and proper and shall accord a nght of tnal by jury to the partIes If a proper demand 

therefore has been made pursuant to Rule 38 and not WIthdrawn, or when and as reqUIred by any 

statute" 

LImehouse made a demand for a jury tnal by endorsmg the demand upon the fIrst page of hIS 

Complamt (R p 00038, Complamt) See Rule 38, SCRCP 

The case was set for a day certam tnal to commence on November 9,2009 Hulsey had 

notIce of the Jury tnal and fully partIcIpated 

The Tnal Court relIed upon Howard v Hobday Inn. Inc 271 S C 238. 246 S E 2d 880 

(J 978) relatIve to the Issue of how Hulsey could partIcIpate m the default damages tnal, not for the 

procedure to be followed as dlctated~by Rule 55, SCRCP 

B Rule SS does not alter the procedure for allowmg a defaultmg defendant to 

particIpate m a damages hearmg as dIctated by Howard v Hobday Inn. Inc 

In Howard v Hobday Inn. Inc 271 S C 238.246 S E 2d 880 882 (J978) the Supreme 

Court of South Carolma determmed what nght a defaultmg defendant had to partIcIpate at the damages 

hearmg The Supreme Court adopted an approach whIch would "allow damages to be ascertam WIth 

defense counsel's partICIpatIon hmlted to cross exammatIOn and ObjectIOn to PlamtIffs eVIdence" Rule 
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55 dId not overrule Howard or alter the nght of a defaultmg defendant to partIcIpate m the damages 

hearmg 

The Supreme Court of South Carolma m Roche v Young Bros. Inc of Florence 332 S C 

75. 504 S E 2d 311 (S C 1998) held that "It IS well settled that by suffermg a default, the defaultmg 

party IS deemed to have admItted the truth of the plamtIff's allegatIOns and to have conceded lIabIhty 

Howard v Hohday Inn. Inc 271 S C 238. 246 S E 2d 880 (1978), Schenk v NatlOnal Health 

Care. Inc. 322 S C 316.471 S E 2d 736 (Ct App 1985). State ex rei Medlock v Love Shop. 

Ltd. 286 S C 486.334 S E 2d 528 (Ct App 1985) 

LImehouse alleges m hIS Complamt "on or about Apn123, 2004, the Defendants held a press 

conference or otherwIse made false statements about the Plamtlff to certam news agencIes mcludmg but 

not lImIted to a reporter from the Post and Couner" LImehouse went on to allege that "dunng the 

news conference andlor durmg the Defendant, Paul H Hulsey, meetmg WIth members of the news 

media mcludmg a reporter from the Post and Couner staff, the Defendant, Paul H Hulsey made false 

and defamatory statements concemmg the Plamtlff"(R p 00040, Complamt, Paragraphs 10 and 11) 

Smce Hulsey IS m default, these allegatIOns are deemed to be admItted 

In refusmg to allow Hulsey to mtroduce newspaper artIcles mto eVIdence the tnal court followed 

the dIctates of Howard Hulsey was not entitled to mtroduce eVIdence 

Hulsey complams that the JUry was permItted to hear that Hulsey's net worth was 

$81,556,68651 based on hIS fmancial statement dated May 17 2006 One of the factors to be 

consIdered m determmmg the amount of pumtIve damages IS the Defendants abIlIty to pay Gamble V 

Stevens 305 S C 104,406 S E 2d 350 (S C 1991) Dunng the tnal LImehouse offered the testimony 
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of Bemdette DewItt, who was a Bankmg Manager and ASsIstant VIce PresIdent WIth Bank of Amenca 

Ms DewItt testIfied that Mr Hulsey submItted a financIal statement dated May 17, 2006 mCIdent to 

obtammg a loan and the fmanclal statement showed a net worth of $81,556,98651 (R pp 00708-

00710) He now complams that the financIal statement whIch he gave to Bank of Amenca IS not 

accurate and hIS net worth IS only $32,802,77627 He has now reduced hIS tobacco receIvable to 

present value but that IS not what he represented to Bank of Amenca when he applIed for a loan If 

Mr Hulsey's net worth was mIsstated It was due to hIS own mIsrepresentatIOn concemmg hIS net worth 

when he applIed for a loan WIth Bank of Amenca 

Hulsey was permItted to cross examme the bank manager concemmg present value of Hulsey's 

share of the so called "tobacco receIvable" (R pp 00716-00720) 

C Rule SS sets out the procedure to be followed when a defendant IS m default, 

but It does not dictate how the defaultmg defendant may particIpate m the 
\ 

proceedmg to assess damages 

Husley contends that he should been allowed to engage m dIscovery, however, he cItes no 

South CarolIna case whIch allows a defaultmg defendant to engage m dIscovery In Howard. supra. 

the Court consIdered three possIble approaches relatIve to a defaultIng defendant's partICIpatIOn In the 

proceedIng to determIne damages One of the approaches conSIdered was to 'allow damages to be 

ascertaIned after a full adversary contest, mcludmg the nght of the defendant to produce eVIdence m 

rebuttal or mItIgatIOn" ThIS approach was rejected by the Supreme Court of South CarolIna 

The tnal court dId not prohIbIt Hulsey from cross exammmg WItnesses as to damages The tnal 

court dId prevent Hulsey from attemptmg to mtroduce eVIdence and attemptmg to have LImehouse's 
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hOSPItal dIscharge summary and newspaper artIcles submItted Into eVIdence The documents 

constItuted hearsay Furthermore Hulsey was not entItled to Introduce eVIdence at the damages hearmg 

In rulIng on an ObjectIOn to Hulsey readIng from LImehouse's hospItal dIscharge summary the tnal Court 

stated "It IS a hearsay document and you are quotIng from It" (R P 00584) 

Hulsey was also allowed to cross examme LImehouse concernIng whether or not hIS reputatIOn 

was effected by the allegatIons that he was USIng Illegal ImmIgrants, that he was USIng substandard 

hOUSIng, that he was fIned, that he faIled to pay overtIme, the Impact of other newspaper artIcles, that 

the postal Inspector seIzed records of L&L ServIces, and a RICO ComplaInt had been filed agaInst 

hIm (R pp 00610-00615) 

Hulsey contends that the tnal court allowed the JUry to Impose actual and pUnItIve damages 

based upon facts Introduced Into eVIdence by LImehouse that were not prayed for In the ComplaInt 

SpecIfIcally Hulsey alleges that LImehouse was allowed to testIfy that Hulsey had run the defamatory 

Post and CourIer artIcle on hIS webSIte for the last three (3) years LImehouse dId testIfy, that Hulsey's 

law fIrm had contInued to proVIde a lInk on ItS webSIte to the Post and Couner artIcle publIshed Apnl 

24, 2004,untIl February 12 2008 (R pp 00580-00581) LImehouse contends that the testImony was 

proper and relevant to the Issue of pUnItIve damages As set forth In Gamble V Stevenson, 305 S C 

104, 111-12406 S E 2d 350, 354 (S C 1991), and In accordance WIth Judge Young's JUry charge 

(R p 00880), the duratIOn of the Defendant's conduct IS a factor that the JUry may consIder In awardIng 

pUnItIve damages The fact that Hulsey contInued to proVIde a lInk to the defamatory Post and Couner 

artIcle on hIS webSIte for over three (3) years was clearly relevant on the Issue of pUnItIve damages 

III The TrIal Court dId not err m denymg Hulsey's Rule 60(b) motion 
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Pursuant to Rule 60(b)(1) "The court may relIeve a party or Its legal representatIve from a final 

Judgment, order or proceedmg for the followmg reasons (1) MIstake, madvertence, surpnse or 

excusable neglect" In thIS case, Hulsey was gIven notIce of the default damages hearmg and fully 

partIcIpated at the hearmg Rule 60(b)( 1) has no applIcatIon to the facts of thIS case 

Hulsey's Rule 55(c) motIon was prevIously demed by the Order of Judge PIeper (R p 00010, 

Order filed February 7, 2007) 

IV The trIal court dId not err m allowmg eVIdence on damages to LImehouse's 

reputatIon as the defamatory statements were about LImehouse 

"It IS well settled that by suffenng default, the defaultmg party IS deemed to have admItted the • 

truth of the Plamtlff s allegatIOns and have to conceded lIabIlIty Roche v Young Bros. Inc of 

Florence. 332 S C 75.81. 504S E 2d 311.314 (S C 1998) 

Hulsey contends that the defamatory statements were not about LImehouse Hulsey needs to 

read LImehouse s Complamt LImehouse alleges m paragraph 11 of hIS Complamt the followmg 

Dunng the news conference and or dunng the Defendant, Paul H Hulsey s meetmg WIth 

members of the news media mcludmg a reporter from the Post & Couner staff, the Defendant, Paul H 

Hulsey, made false and defamatory statements concermng the PlamtIff WIth the knowledge and mtent 

that saId statements be publIshed by the Post & Couner newspaper as well as by other media located 

m the Charleston County area WhICh statements mcluded the follOWIng to WIt 

a That the PlaIntIff had engaged In a claSSIC racketeenng scheme, 

b that the PlaIntIff's conduct set the commumty back 150 years, 

c that the PlaIntIff engaged In a blatant case of Indentured servItude, 
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d that the PlamtIff created a perfect racketeenng enterpnse Just lIke Tony 

Soprano (R pp 00040, Complamt)" 

LImehouse also alleges m paragraph 19 of the Complamt that the defamatory statement caused 

the loss of hIS busmess The allegation IS as follows 

"That the aforesaId statements made by the Defendant have caused the Plamtlff to suffer great 

mental angUIsh and depressIOn caused by the mJUfY to hIS reputation and further the Plamtlff has suffered 

special damages m that he has lost mcome and has lost hIS busInesses all to hIS damage and determent 

(R P 00042, Complamt) " 

LImehouse dId not seek damages to hIS LLC's reputatIOn 

Hulsey also contends that Limehosue was not able to show whether the allege statements by 

Hulsey about Tony Saprano were m fact the cause of any damage to hIS reputation LIabIlIty, however, 

has been establIshed by the default and the allegatIOns are deemed to have been admItted LiabIlIty IS 

conceded and the reason or cause of the damage IS lIkeWIse conceded 

In Ammons v Hood 288 S C 278.341 S E 2d 816 (S C App 1986) the Court of Appeals 
( 

affIrmed the trIal court's rulmg whIch demed the Defendant's nght to examme Ammons on matters of 

Ammons' employment Ammons sued hIS employer, Hood, for neglIgence resultmg from Ammons 

shppmg and fallmg whIle walkmg down the steps of Hood's office Hood faIled to tImely respond to the 

ComplaInt and was found to be m default At the damages hearIng, Ammons claImed loss wages 

totalIng $3,500 00 Hood sought to cross examme Ammons concemmg matters related to Ammons 

employment The Court of Appeals In affmmng the tnal court's demal of Hood's request stated that "In 

a default actIOn, the default Judgment settles the Issue of lIabIlIty The hearIng IS held solely to determIne 
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what damages should be awarded The tnal Judge properly allowed Hood to cross examIne the 

wItnesses regardIng damages and Hood IS entItled to no more" 

AgaIn, In Doe v S B M 327, S C 352,488 S E 2d, 878 (S C App 1997) S B M appealed 

the trIal court's rulIng whIch prohIbIted S B M from cross examInIng Doe regardIng the reason Doe lost 

hIS job Doe sued S B M allegIng tort theones of a vIOlatIOn of the nght to pnvacy and IntentIOnal 

InflIctIOn of emotIOnal stress Doe and S B M were Involved In a homosexual relatIOnshIp WhICh ended 

Thereafter, S B M contacted Doe's employer and Informed hIm of the partIes homosexual relatIOnshIp 

S B M also threaten to call Doe's customers and vandalIzed Doe's car Doe's employer asked hIm to 

reSIgn from the Insurance company and Doe was unemployed for two months S B M went Into 

default and appeared at the default damages hearIng At the default damages hearIng S B M trIed to 

cross examIned Doe on the reason Doe lost hIS job S B M claimed that Doe was Issued a CItatIOn by 

the GreenvIlle CIty Shenff s Department and as a result that caused Doe to loose hIS job S B M 

claimed that Doe's loss of employment was an element of damage not a questIOn of lIabIlIty The tnal 

court dIsagreed and ruled that S B M could not cross examme Doe about the cause of the damages, 

but only the amount of the damages The Court of Appeals agreed WIth the tnal court and stated "we 

agree WIth the tnal judge that the quenes emanatmg from S B M related to the habIhty rather than 

damages Consequently, the Court properly prohIbIted S B M from cross examInmg Doe as to the 

reason he was asked to reSIgn from hIS job 

Furthermore, there was overwhelmmg eVIdence that the defamatory statements caused 

LImehouse sIgmficant damage LImehouse testIfIed that followmg the pubhcatIOn of the Apnl 24, 2004 

artIcle the bUSIness of L&L SerVIces collapsed The bUSIness was completely shut down (R p 00555) 

Page 19 of 24 



Accordmg to LImehouse's expert the busmess was valued at $1,371,170 00 (R pp 00661) 

\ 
LImehouse owned one-half (Vz) of the busmess (R pp 00524 and 00658) Mter the busmess 

collapsed LImehouse was placed m a psychIatnc ward at St Frances HospItal for a week and was 

treated for depressIOn Followmg hIS release from St Frances HospItal he became socially WIthdrawn 

and sat on hIS sofa and cned for five to SIX months He had problems sleepmg and was stlll takmg 

antldepressIOn medIcatIOn as of the tIme of tnal (R pp 00555-00557) LImehouse no longer fished and 

hunted He attended church pnor to the publIcatIOn but afterwards he stopped gomg to church because 

he dIdn't want people to see hIm He was no longer able to provIde for hIS famIly and had great 

dIffIculty fmdmg employment LImehouse ultlmately took a Job m Georgia m February of 2005 whIch 

was 305 mIles away from hIS home (Rpp 00560-00562) LImehouse's SIster also testlfIed concemmg 

LImehouse's mental health followmg the artIcle's publIcatIOn She testlfied that he became SOCially 

WIthdrawn, that he cned, that he was embarrassed, that he felt worthless, that he was depressed, that 

he had to borrow money from her, and that he was subject to publIc ndIcule (Rpp 00776-00779) 

Limehouse s mother also testIfied that after the publIcatIOn LImehouse was depressed, that he cned, 

that he was sad, that he lost hIS busmess, that he could not support hIS famIly, and that he could not 

purchase msulm (R pp 00785-00787) There was a great deal of eVIdence as to LImehouse's 

damages 

V The award of pumtIve damages IS not founded on trial error and does not 

constItute a demal of due process 

Hulsey complams that the tnal court erred m faIlmg to mdependently make a threshold 

determmatIOn as to whether the Appellant's conduct nses to the level of culpabIlIty to Justlfy the 
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ImposItion of pumtIve damages Hulsey, however, faIled to object or make a motion durmg the tnal to 

strike pumtIve damages and also faIled to move for a dIrective verdIct as to the Issue of pumtIve 

damages In Washmgton v Whitaker 317 S C 108,451 S,E,2d 894,898 (S C 1994) the Supreme 

Court of South Carolma stated "Unlike the federal courts, thIS Court does not recogmze a "plam error" 

rule Rather, It IS well settled that a contemporaneous objection must be made to preserve an argument 

for appellate reVIew Taylor v Brzdgebullders, Inc 275 S C 236,269 S E 2d 337 (1980) (where no 

ObjectIOn made to as to applIcabIlIty of statute until motion for JNOV, Issue not preserved) Here, CIty 

faIled to raise a contemporaneous ObjectIOn to the pumtIve damages pursuant to CIty of Newport and, 

therefore, cannot do so upon appeal Talley v S C Hlgher Educ TUltwn Grants Commlttee, 289 

S C 483.347 S E 2d 99 (J986) (challenge to constitutIOnalIty of Act was procedurally barred)" 

Smce Hulsey faIled to object to the submIssIon of the Issue of pumtIve damages to the JUry or 

move for a dIrected verdIct, the Issue IS not preserved for appellant reVIew 

Hulsey also complams that the tnal court Improperly allowed LImehouse to use the fact of the 

procedural default as a weapon to Inflame the JUry Hulsey complams that the tnal court's explanation 

of the procedural posture of the case mferred to the JUry that Hulsey has done somethmg wrong whIch 

could be pumshed by an award of punItive damages Limehouse submIts that there IS nothmg m the 

record to support Hulsey's contentIOns LImehouse submIts that neIther hIS counselor the tnal Judge 

mferred that Hulsey dehberately refused to play by the rules or that he thumbed hIS nose at the system 

The Issue was addressed by the tnal court pnor to openmg statements The tnal Judge mstructed 

LImehouse's counsel that he could not say that Hulsey was delIberately m default (R p 00469) The 

tnal court dId adVIse the JUry that Mr Hulsey and hIS law firm dId not answer the laWSUIt m the time 
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frame that IS allowed m our court rules and therefore the allegatIOns m the Complamt that Mr 

LImehouse filed are deemed to be admItted The Judge went on the mstruct the JUry that the tnal was a 

damages hearmg and that LImehouse was requITed to prove hIS damages by the greater weIght of the 

eVIdence (R pp 00484-00486 ) 

Hulsey contends that LImehouse should not have been allowed to testify that Hulsey had run 

the defamatory Post and Couner artIcle on hIS webSIte from May of 2004 untIl February 12, 2008 

Limehouse dId testify, that Hulsey's law fIrm had contmued to provIde a lmk on ItS webSIte to the Post 

and Couner artIcle publIshed m Apn124, 2004 (R pp 00580-00581) LImehouse contends that the 

testimony was proper and relevant to the Issue of pumtlve damages As set forth m Gamble v 

Stevenson, 305 S C 104, 111-12 406 S E 2d 350, 354 (S C 1991 ), and m accordance WIth Judge 

Young's JUry charge (R p 00880), the duratIOn of the Defendant's conduct IS a factor that the JUry may 

consIder m awardmg pumtIve damages The fact that Hulsey contmued to provIde a lmk to the 

defamatory Post and Couner artIcle on hIS webSIte for over three (3) years was clearly relevant on the 

Issue of pumtlve damages 

The tnal court dId not err m affrrmmg the award of pumtlve damages under Gamble Hulsey 

alleges that the tnal court erred m fmdmg that there was clear and convmcmg eVIdence presented at the 

damages heanng, that Hulsey mtentlonally defamed the Plamtlff by holdmg a press conference 

LImehouse alleged m hIS Complamt that "on or about Apnl 23 2004, the Defendant held a press 

conference or otherwIse made false statements about the Plamtlff to certam news agency mcludmg but 

not lImIted to a reporter from the Post and Couner staff The Post and Couner IS WIdely dIstnbuted 

newspaper m Charleston County and throughout other areas of the State of South CarolIna ' 
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(R P 00040,Complamt, paragraph 10) Limehouse also alleged m hIS Complamt that "dunng the press 

conference or dunng the Defendant, Hulsey's meetmg wIth members of the news media mcludmg a 

reporter from the Post and CourIer, the Defendant, Paul H Hulsey, made false and defamatory 

statements about the PlamtIff WIth the knowledge and mtent that Said statements be publIshed by the 

Post and Couner newspaper as well as by other media located m the Charleston County area" 

(R p 0OO40,Complamt, paragraph 11) The tnal judge's findmg that there was clear and convmcmg 

eVIdence whIch would support a jUry's fmdmg that Hulsey mtentIonally defamed LImehouse IS 

supported by the record 

Hulsey also alleges that the trial judge erred m fmdmg that the allegatIons were not spontaneous 

and that the press conference was planned as part of filIng a lawsUIt agamst the PlamtIff 

LImehouse m hIS Complamt alleged "that the statements made by the Defendant, Paul H 

Hulsey, as aforesaId were made WIth the mtent of bolstenng the class actIOn lawsUIt WhICh he filed 

agamst the PlamtIff and PlamtIff's company and also WIth the mtent to attract mdividuais who would 

become members of the class actIOn SUIt so the defendants could potentlally earn large sums of money 

as legal fees" (R pp 00041-00042,Complamt, paragraph 16) 

LImehouse testlfled that the artIcle ran on Hulsey's webSIte for over three (3) years 

(R pp 00580-00581) The tnal court's fmdmg that Hulsey's conduct took place over a penod of weeks 

If not months IS supported by the record 

Lastly, Hulsey alleges that the tnal court erred m fmdmg that he was "pnvy to most If not all the 

eVIdence the Defendants WIshed to present" (R p 00003,1/7110 qrder) At the tnal of thIS case, Hulsey 

attempted to present eVIdence and made numerous arguments to the tnal judge concernmg what he 
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concernmg what he wanted and mtended to show The tnal Judge's findmgs IS supported by the 

record 
CONCLUSION 

There IS nothmg novel, exceptIOnal or extraordmary concernmg thIS case Judge PIeper 

demed the Defendants' Mohon to Set ASIde Default on the basIs that the Defendants failed to 

show good cause The defendants argued that there Answer was not late when, m fact, the 

Defendants were at least 100 days late m filmg an Answer 

LIkeWIse there was nothmg novel, exceptIonal or extraordmary concernmg the tnal to 

assess damages The tnal Judge followed the dIctates of Howard and allowed Hulsey to cross-

examme WItnesses and object to eVIdence 

LImehouse respectfully requests that thIS Court affirm (1) Judge Danny PIeper's Order 

denymg Defendants' MotIon to Set ASIde Default filed February 7,2007, (2) Judge Roger M 

Young's Order Denymg Defendants' MotIon to DIsmIss for Lack of JunsdictIOn dated May 22, 

2008, (3) the Judgement entered on the JUry's verdIct on November 17,2009, (4) Judge Roger M 

Young's Order denymg Defendants' post-tnal motIons filed January 7,2010, and (5) Judge 

Roger M Young's Order dated January 7,2010, revlewmg the jUry's award ofpumhve 

damages 
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