
STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 
____________ 

Certiorari to Berkeley County 
Honorable Benjamin H. Culbertson, Trial Judge 

Honorable Michael G. Nettles, Circuit Court Judge 
Honorable Kristi F. Curtis, Circuit Court Judge 

____________ 

APPELLATE CASE NO. 2025-000303 
____________ 

APPENDIX 
____________ 

SARAH E. SHIPE 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330

ATTORNEY FOR PETITIONER 

ALAN WILSON 
Attorney General 

DANIELLE E. DIXON 
Assistant Attorney General 
PO Box 11549 
Columbia, SC  29211 
(803) 734-3970

ATTORNEYS FOR RESPONDENT 

JOHN ALEXANDER DARRIEUX, 

PETITIONER 

V. 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

VOLUME II OF II PAGES 501-696

Sep 22 2025



i 

 

INDEX 
 
 
INDEX ............................................................................................................................................. i 
 
TRIAL TRANSCRIPT DATED JANUARY 26-29, 2016 ..............................................................1 
 
POST-TRIAL MOTIONS HEARING TRANSCRIPT DATED FEBRUARY 26, 2026 ...........538 
 
APPLICATION FOR POST-CONVICTION RELIEF FILED JUNE 14, 2018 .........................566 
 
RETURN......................................................................................................................................577 
 
AMENDED APPLICATION FOR POST-CONVICTION RELIEF ..........................................592 
 
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED JULY 26, 2019 ..............595 
 
ORDER OF DISMISSAL ............................................................................................................612 
 
APPLICATION FOR POST-CONVICTION RELIEF FILED JULY 6, 2021 ...........................627 
 
RETURN AND PARTIAL MOTION TO DISMISS ..................................................................634 
 
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED JUNE 29, 2023 ..............643 
 
APPLICANT’S EXHIBIT NO. 1 (LETTER FROM ATTORNEY MURPHY) .........................650 
 
ORDER GRANTING BELATED REVIEW ..............................................................................667 
 
INDICTMENTS ..........................................................................................................................673 
 
SENTENCE SHEETS .................................................................................................................689 



Question from Jury   501 

 

begin their deliberations.  Okay.  All right.  1 

 (Alternates released by Court.)  2 

 THE COURT:  All right.  Anything from the State before we 3 

recess while the jury deliberates?  4 

 MR. WEST:  No, Judge.  5 

 THE COURT:  Anything from the Defense?  6 

 MR. DAVIS:  No, Your Honor.  7 

 THE COURT:  All right.  We’ll be in recess until we get a 8 

verdict.  9 

(Deliberations begin at 11:21 a.m.) 10 

OFF THE RECORD 11 

(On the record.  The following takes place outside the 12 

presence of the jury.  Question from jury at 11:41 a.m.)   13 

THE COURT:  All right.  We’ve got a request from the 14 

jury.  It just says, “We need a breakdown of the charges.”  So 15 

I’m assuming they want me to go down and say the State has -- 16 

I mean, I’ll find out, but I’m assuming they want me to say, 17 

“Okay.  The State has alleged that the Defendant committed 18 

burglary in the first degree as a result of the alleged break-19 

in of Mr. Roberts’ residence in Moncks Corner.  Burglary in 20 

the third degree as a result of the State’s, I mean, as a 21 

result of the Defendant’s alleged break-in in Mr. Roberts’ 22 

unoccupied dwelling in Summerville, three counts of armed 23 

robbery for alleged armed robbery of Mr. Roberts, alleged 24 

armed robbery of Ms. Simpson and the alleged armed robbery of 25 

501



Question from Jury   502 

 

Mr. Jones, three kidnappings, alleged kidnapping of Mr. 1 

Roberts, alleged kidnapping of Ms. Simpson, alleged kidnapping 2 

of Mr. Jones, and pointing or presenting a firearm for 3 

allegedly having a firearm during the commission of the 4 

kidnapping, the armed robbery and the alleged burglary into 5 

the residence of Mr. Roberts.”  What’s the State’s position?  6 

MR. WEST:  Yeah.  I think that all that’s, that’s 7 

permitted is to just re-read the charge.  I don't know if we 8 

can go into specificity about anything at this point.   9 

THE COURT:  What do you want me to do?  I mean, they’ve 10 

got a verdict form that itemizes what the charges are.   11 

MR. DAVIS:  Your Honor, may I have a moment?  12 

THE COURT:  Okay.  13 

MR. WEST:  I think there’s some confusion as to whether 14 

they’re talking about the instructions or the actual --  15 

THE COURT:  And that’s what I know.  All it says is, “We 16 

need a breakdown of the charges.” 17 

MR. DAVIS:  Judge, I, I think both the State and the 18 

Defense, if they are asking like you were trying to explain, 19 

if that’s what it is, that type of a breakdown, I think the 20 

State and the Defense would agree that if you simply read the 21 

face of the indictments because like you said --  22 

THE COURT:  Okay.  23 

MR. DAVIS:  -- on your -- that that would suffice.  If 24 

they want some more then I don't know what the State or the 25 
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Defense are going to say, but if it’s simply what goes to 1 

what, the itemized verdict form corresponds by number to the 2 

indictment.  3 

THE COURT:  Right.  4 

MR. DAVIS:  You’ve read those at the beginning of the 5 

trial.  I can’t imagine any prejudice to my client if you re-6 

read them number, face of it.  7 

THE COURT:  Okay.  8 

MR. DAVIS:  And I think the State was --  9 

MR. WEST:  I would agree with that, Judge.  10 

MR. DAVIS:  -- consents to that.  11 

MR. WEST:  If that’s what they’re seeking.  12 

MR. DAVIS:  If that’s what they’re seeking.  13 

THE COURT:  All right.  All right.  Anything from the 14 

State before we bring the jury in?  15 

MR. WEST:  Nothing from the State, Judge.  16 

THE COURT:  Anything from the Defense?  17 

MR. DAVIS:  No, Your Honor.  18 

THE COURT:  All right.  Let’s bring the jury in.  19 

(Whereupon, the following takes place in the presence of 20 

the jury.)   21 

THE COURT:  All right.  Ladies and gentlemen, welcome  22 

back.  Ms. Pritchett, I’ve got your request.  It says, “We 23 

need a breakdown of charges.”  What exactly is it that you 24 

want?  25 
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  FOREPERSON:  Just basically it was the list that the 1 

State presented at the beginning that described each of the 2 

charges basically saying --  3 

 THE COURT:  Okay.  4 

 FOREPERSON:  -- this is what a first degree, this is what 5 

a third degree is.  That’s correct?  That’s what you wanted?  6 

 THE COURT:  All right.  I mean, are you --  7 

 FOREPERSON:  Clarification of the charge.  8 

 THE COURT:  Do you want clarification as to what is 9 

burglary in the first degree or do you want clarification as 10 

to what the State is saying the Defendant did to commit 11 

burglary in the first degree or third degree or armed robbery?  12 

 FOREPERSON:  If we could have both that would be very 13 

helpful.  14 

 THE COURT:  Okay.  15 

 FOREPERSON:  But of the initial note was for the first 16 

one, just the basic definition of each.  17 

 THE COURT:  Of each crime?  18 

 FOREPERSON:  Yes, sir.  19 

 THE COURT:  Okay.  All right.  Let me see counsel for a 20 

minute.  21 

 (Whereupon, a bench conference is held in the presence, 22 

but out of the hearing of the jury.)  23 

 THE COURT:  Excuse me.  Are you just wanting the elements 24 

of the crime, what constitutes burglary first degree, what 25 
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constitutes burglary third degree, what constitutes armed 1 

robbery --  2 

 FOREPERSON:  Yes, sir.  3 

 THE COURT:  -- etcetera.  Okay.  All right.  Let me see 4 

counsel.  Come here for a second.  5 

 (Whereupon, a bench conference is held in the presence, 6 

but out of the hearing of the jury.)  7 

 THE COURT:  Okay.  All right.  All right.  Ladies and 8 

gentlemen, all right, burglary in the first degree, to prove 9 

the Defendant guilty of first-degree burglary, the State must 10 

first prove beyond a reasonable doubt that the Defendant 11 

entered a dwelling without consent.  A dwelling is any 12 

building or portion of a building in which a person ordinarily 13 

sleeps.  A building constructed as a dwelling that has never 14 

been occupied cannot be considered a dwelling for purposes of 15 

burglary, but a building is a dwelling even if the residents 16 

are temporarily absent from the building.   17 

In order to prove that the Defendant entered the 18 

dwelling, the State does not have to show that the Defendant’s 19 

entire body entered the dwelling.  The smallest entry is 20 

sufficient.  It may be any part of the body, such as a hand, a 21 

foot or even an instrument, such as a hook or other 22 

instrument.  In addition, the State does not have to prove 23 

that force was used to gain entry. 24 

If a person enters a building by using deception, 25 
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artifice, trick or misrepresentation to get consent to enter, 1 

this is entry without consent. 2 

Next, the State must prove beyond a reasonable doubt that 3 

the Defendant intended to commit a crime, either a felony or a 4 

misdemeanor, at the time of the entry.  The mere entry into a 5 

dwelling without consent is not burglary.  If the intent to 6 

commit a crime is formed after the entry, it is not a 7 

burglary.  On the other hand, if the Defendant intended to 8 

commit a crime at the time of the entry, it is a burglary even 9 

if the intent was abandoned after the entry.  It does not 10 

matter that the intended crime was not completed.  Intent may 11 

be shown by acts and conducts of the Defendant and other 12 

circumstances from which you may naturally and reasonably 13 

infer intent. 14 

Finally, the State must prove beyond a reasonable doubt 15 

at least one of the following, but does not need to prove all 16 

of the following:  one, when entering, while in the dwelling, 17 

or when fleeing, the Defendant or an accomplice was armed with 18 

a deadly weapon or explosive.  A deadly weapon is any article, 19 

instrument or substance which is likely to cause death or 20 

great bodily harm.  Whether an instrument has been used as a 21 

deadly weapon depends on the facts and circumstances of each 22 

case.  The following are examples of instruments which may be 23 

deadly weapons: a pistol, a shotgun, a rifle, a dirk, a 24 

dagger, a knife, a sling shot, metal knuckles, a razor, 25 
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gasoline, a fire bomb or Molotov cocktail, a lighter fluid.  A 1 

gun may be a deadly weapon even if it’s not operating.  Or the 2 

State may prove burglary in the first degree by showing that 3 

when entering, while in the dwelling or when fleeing, the 4 

Defendant or an accomplice displayed what was or appeared to 5 

be a knife, a pistol, a revolver, a rifle, a shotgun, a 6 

machine gun or other firearm.  Or the State may prove burglary 7 

in the first degree by showing that the Defendant entered or 8 

remained in the dwelling in the nighttime.  Nighttime is the 9 

period between sunset and sunrise during which there is not 10 

enough daylight to recognize a person’s face, except by 11 

artificial light or moonlight. 12 

Now, burglary in the third degree, in order to prove 13 

third-degree burglary the State must prove beyond a reasonable 14 

doubt that the Defendant entered a building without consent.  15 

A building is any structure, vehicle, watercraft or aircraft 16 

where any person lodges or lives or where people assemble for 17 

the purpose of business, government, education, religion, 18 

entertainment, public transportation or public use or where 19 

goods are stored.  In order to prove that the Defendant 20 

entered the building, the State does not have to show that the 21 

Defendant’s entire body entered the building.  The smallest 22 

entry is sufficient.  It may be any part of the body such as a 23 

hand or a foot or even an instrument, such as a hook or other 24 

instrument.  In addition, the State does not have to prove 25 
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that force was used to gain entry.  If a person enters a 1 

building by using deception, artifice, trick or 2 

misrepresentation to get consent to enter this is an entry 3 

without consent.  4 

Next the State must prove beyond a reasonable doubt that 5 

the Defendant intended to commit a crime, either a felony or a 6 

misdemeanor at the time of the entry to be guilty of burglary.  7 

The mere entry into a building without consent is not a 8 

burglary.  If the intent to commit a crime is formed after the 9 

entry, it is not a burglary.  On the other hand, if the 10 

Defendant intended to commit a crime at the time of entry it 11 

is a burglary even if the intent was abandoned after the 12 

entry.  It does not matter that the intended crime was not 13 

completed.  Intent may be shown by acts and conduct of the 14 

Defendant and other circumstances from which you may naturally 15 

and reasonably infer intent.   16 

Now, to convict the Defendant of kidnapping the State 17 

must prove beyond a reasonable doubt that the Defendant 18 

knowingly and unlawfully seized, confined, inveigled, decoyed, 19 

kidnapped, abducted or carried away another person without 20 

authority of law.  To do a thing unlawfully is to do it 21 

willfully against the law.  Knowingly means with knowledge, 22 

consciously, not accidentally.  Seize means to take hold of 23 

suddenly or forcibly.  Confine means to limit, restrict or 24 

enclose within bounds, imprison or shut or keep in.  Inveigle 25 
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means to lure, entice or lead astray by false representations, 1 

promises or other deceitful means.  Decoy means to lure by, or 2 

as if by, decoy.  A decoy is something that entices a person 3 

into a trap.  Kidnap is to remove a person against his will by 4 

unlawful force or by fraud.  Abduct means to carry off 5 

secretly or by force for an illegal purpose.  Carry away means 6 

to remove.  The State does not have to prove that the 7 

Defendant did all of these things.  Instead, if you find 8 

beyond a reasonable doubt that the Defendant did any of these 9 

things, you may find the Defendant guilty of kidnapping. 10 

Something done without authority of law is something 11 

which the law does not sanction, permit, allow, condone or 12 

provide justification for.  The kidnapping does not have to be 13 

for any personal or monetary gain or for any illegal purpose, 14 

but may be for any reason whatsoever. 15 

Now, in order to prove armed robbery the State must first 16 

prove beyond a reasonable doubt that the Defendant took 17 

personal property from the person or presence of another 18 

person.  Property is in the presence of a person if it is 19 

within the person’s reach, inspection, observation or control 20 

so that the person could, if not overcome with violence or 21 

prevented by fear, keep possession of the property.   22 

The State must also prove beyond a reasonable doubt that 23 

the Defendant carried the property away intending to 24 

permanently deprive the owner of the property and to keep the 25 
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property for the Defendant’s own use.  The slightest removal 1 

of the property or the complete possession of the property, 2 

even for an instant, by the Defendant is sufficient to show a 3 

taking and carrying away of the property.  The taking and 4 

carrying away of the property must have been done with 5 

violence or by putting the owner of the property in fear of 6 

violence. 7 

Finally, the State must prove beyond a reasonable doubt 8 

that the Defendant was armed with a deadly weapon during the 9 

robbery.  A deadly weapon is any article, instrument or 10 

substance which is likely to cause death or great bodily harm.  11 

Whether an instrument has been used as a deadly weapon depends 12 

on the facts and circumstances of each case. 13 

The following are examples of instruments which may be 14 

deadly weapons: a pistol, a shotgun, a rifle, a dirk, a 15 

dagger, a knife, a sling shot, metal knuckles, a razor, 16 

gasoline, a fire or Molotov cocktail and lighter fluid.  A gun 17 

may be a deadly weapon even if it is not operating. 18 

To convict the Defendant of possession of a weapon during 19 

the commission of a violent crime the State must prove beyond 20 

a reasonable doubt that the Defendant was in possession of a 21 

firearm or visibly displayed what appeared to be a firearm 22 

during the commission of a violent crime.  A firearm means any 23 

machine gun, automatic rifle, revolver, pistol or any weapon 24 

which will, is designed to or may be readily converted to 25 
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expel a projectile.  In order to find the Defendant guilty of 1 

possession of a weapon during the commission of a violent 2 

crime, you must first find the Defendant guilty of either 3 

committing a violent crime or attempting the commission of a 4 

violent crime.  Burglary in the first degree, armed robbery 5 

and kidnapping are violent crimes.  The State must also prove 6 

beyond a reasonable doubt that the weapon furthered, advanced 7 

or helped in the commission of the crime.  8 

All right.  So that’s an explanation as to what the 9 

crimes are.  All right.  I’m going to send you back to the 10 

jury room, let you continue your deliberations.  If you have 11 

any other questions let us know.  Okay?  Thank you.  12 

(Whereupon, the following takes place outside the 13 

presence of the jury.)   14 

THE COURT:  All right.  Anything further from the State?  15 

MR. WEST:  I think the record should reflect that it was 16 

Defense’s request to limit the instruction just to the reading 17 

of the charges.  18 

THE COURT:  Okay.  Yeah.  I’d asked whether or not to 19 

send the written charges back.  The Defense objected.  So I 20 

didn’t send it back because the parties didn’t agree.  So I 21 

did what the Defendant requested, which was to simply read the 22 

charges without sending them back.  Okay?  23 

MR. WEST:  Thank you, Judge.  24 

THE COURT:  All right.  Anything further from the 25 

511



Question from Jury   512 

 

Defense?  1 

MR. DAVIS:  No, Your Honor.  2 

THE COURT:  All right.  We’ll stay in recess.  3 

MR. DAVIS:  Thank you, Your Honor.  4 

THE COURT:  Yeah.  I’m going to mark this sheet.  This’ll 5 

be Court’s Exhibit Three.  6 

(Court’s Exhibit Number Three [Question from Jury] 7 

appropriately marked.)  8 

OFF THE RECORD 9 

(On the record.  The following takes place in the 10 

presence of the jury.  Jury enters courtroom at 1:17 p.m.)   11 

THE COURT:  All right.  Ladies and gentlemen, welcome 12 

back.  I apologize for interrupting your deliberations, but I 13 

just wanted to let you know that we’ve got lunch here for you.  14 

Now, you can do one of two things.  You can either deliberate 15 

while you eat lunch if you want to do that or you can stop 16 

your deliberations, eat lunch and then resume your 17 

deliberations when you finish lunch.  The only requirement is 18 

that everybody must do the same thing.  You can’t have some 19 

jurors deliberate while others do not.  So I’ll leave it up to 20 

you as to how you want to do it.  If you want to deliberate 21 

while you eat you can do that or if you want to stop, eat 22 

lunch and then resume your deliberations all at one time you 23 

can do that as well.  All right.  I’ll leave it up to you all 24 

to decide.  You all can go on back into the jury room and 25 
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continue.  1 

OFF THE RECORD 2 

(On the record.  The following takes place outside the 3 

presence of the jury.  Note from jury received at 1:45 p.m.)   4 

THE COURT:  All right.  I’ve gotten a note from the 5 

foreperson.  It says, “Besy P. Bayless wishes to be removed 6 

from the jury panel because she doesn’t want to convict 7 

anyone.  Morgan Pritchett, January 29
th
, 2016, 1:40 p.m.”  The 8 

only thing I know to do at this point in time is to bring them 9 

in, tell them I understand they’ve been unable to agree on a 10 

verdict, that one of the jurors wishes to be removed from the 11 

jury, that we cannot remove the jury simply because you’ve 12 

been unable to reach a unanimous verdict and then just give 13 

them the Allen charge to try to encourage them to reach a 14 

unanimous verdict.  What is the State’s position on that?  15 

MR. WEST:  I believe that that’s the only appropriate 16 

course of action at this point.  17 

THE COURT:  Yeah.  I think so, too.  18 

MR. DAVIS:  If I could just have a moment to explain it 19 

to my client.  20 

THE COURT:  All right.  21 

MR. DAVIS:  Thank you, Your Honor.  I’ve explained the 22 

Allen charge process to my client.  Because we want each 23 

individual juror to vote their own conscience, I object to it, 24 

but I understand and I think that -- I don’t object to the 25 
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process.  I object to the Allen charge.   1 

THE COURT:  Okay.  So what would you suggest?  2 

MR. DAVIS:  And that, Judge, Defense believes in binding 3 

that.  I think I have to protect the record by objecting, but 4 

I don’t have another argument for you.  5 

THE COURT:  Okay.  All right.  Anything from the State 6 

before we bring the jury in?  7 

MR. WEST:  Nothing from the State, Judge.  8 

THE COURT:  Anything from the Defense?  9 

MR. DAVIS:  Nothing additional, Your Honor.  10 

THE COURT:  All right.  I’m going to overrule the 11 

objection of the Defense and I’m going to proceed the way, way 12 

we suggested.  Let’s go ahead and bring the jury in.  13 

(Whereupon, the following takes place in the presence of 14 

the jury.)   15 

THE COURT:  All right.  Ladies and gentlemen, welcome 16 

back.  I’ve received a note from the foreperson saying that 17 

you’ve been unable to reach a unanimous verdict, and one of 18 

the jurors wishes to be removed from the jury, and I 19 

understand that you’ve been unable to agree on a verdict in 20 

this case and that one of the jurors wishes to be removed.  We 21 

cannot remove a jury -- a juror simply because you cannot 22 

reach or that you’ve been unable to reach a unanimous verdict.  23 

As I instructed you earlier, the verdict of the jury must be 24 

unanimous.  Now, when a matter is in dispute it isn’t always 25 
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easy for even two people to agree.  So when 12 people must 1 

agree it becomes even more difficult.  In most cases absolute 2 

certainty cannot be reached or expected.  However, you have a 3 

duty to make every reasonable effort to reach a unanimous 4 

verdict.  In doing this you should consult with one another, 5 

express your own views and listen to the opinions of your 6 

fellow jurors.  Tell each other how you feel and why you feel 7 

that way, discuss your differences with open minds.  Although 8 

the verdict of the jury must be unanimous, every one of you 9 

has the right to your own opinion.  The verdict you agree to 10 

must be your own verdict, the result of your own convictions, 11 

and you should not give up your firmly held beliefs merely to 12 

be in agreement with your fellow jurors.  The majority should 13 

consider the minority’s position, and the minority should 14 

consider the majority’s position.  You should carefully 15 

consider and respect the opinions of each other and reevaluate 16 

your position for reasonableness, correctness and 17 

impartiality.  You must lay aside all outside matters and 18 

reexamine the questions before you based on the law and 19 

evidence in this case.  If you do not agree on a verdict in 20 

this case I must declare a mistrial.  In that case it does not 21 

mean that anybody wins.  It just means that at some future 22 

time I will try this case with some other jury sitting where 23 

you now sit.  The same participants will come, and the same 24 

lawyers will ask basically the same questions and give 25 
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basically the same answers, and we’ll go through the whole 1 

process again.  Now, you were selected in the same manner and 2 

from the same source as any future jury will be, and there’s 3 

no reason for me to suppose that the case will be ever be 4 

submitted to 12 more intelligent, impartial, conscientious and 5 

competent jurors than you or that more or clearer evidence 6 

will be produced on one side or the other.  So at this time 7 

I’m going to send you back to the jury room, and I’m going to 8 

ask that you resume your deliberations to see if you can reach 9 

a unanimous verdict on these charges.  10 

All right.  Thank you very much.  11 

(Whereupon, the following takes place outside the 12 

presence of the jury.)   13 

THE COURT:  All right.  Anything further from the State?  14 

MR. WEST:  Nothing from the State, Judge.  15 

THE COURT:  Anything from the Defense?  16 

MR. DAVIS:  No, Your Honor.  17 

THE COURT:  All right.  We’ll stay in recess.  I’m 18 

marking this note, I don’t know if you all want to see it or 19 

not, this’ll be Court’s Exhibit Four.  All right.  20 

(Court’s Exhibit Number Four [Note from Jury] 21 

appropriately marked.)  22 

OFF THE RECORD 23 

(On the record.  The following takes place outside the 24 

presence of the jury.)  25 
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THE COURT:  All right.  Gentlemen, I apologize.  I should 1 

have put this on the record earlier.  Sorry for the 2 

inconvenience.  I just want to let you know that when lunch 3 

arrived for the jury you all were at lunch.  We tried to 4 

contact you.  It was going to be a while before you got back, 5 

and so I wanted to go -- let the jury go ahead and eat their 6 

lunch.  So what I did at that time is I called them back into 7 

the courtroom and I just advised them that lunch was here and 8 

that they could do one of two things, that they could eat 9 

lunch and continue to deliberate or that they could stop their 10 

deliberations, eat lunch and then resume their deliberations, 11 

but that all jurors had to do the same thing.  We couldn’t 12 

have some jurors deliberate while others didn’t, and I said it 13 

was up to them, whatever they wanted to do was fine with them, 14 

excused them.  What they decided to do I do not know, but they 15 

left, lunch was taken in and they ate lunch.  All right.  16 

Anything from the State in that regard?  17 

MR. WEST:  Nothing from the State, Judge.  18 

THE COURT:  Anything from the Defense?  19 

MR. DAVIS:  No objection to that, Your Honor.  20 

THE COURT:  All right.  Sounds good.  We’ll stay in 21 

recess until we get a verdict.  22 

OFF THE RECORD 23 

(On the record.  The following takes place outside the 24 

presence of the jury.  A verdict is reached at 2:11 p.m.) 25 
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THE COURT:  All right.  I understand the jury has reached 1 

a verdict.  Anything from the State before we bring the jury 2 

in?  3 

MR. WEST:  No, Your Honor.  4 

THE COURT:  Anything from the Defense?  5 

MR. DAVIS:  No, Your Honor.  6 

THE COURT:  All right.  Let’s bring the jury in.  7 

(Whereupon, the following takes place in the presence of 8 

the jury.)   9 

THE COURT:  All right.  Ladies and gentlemen, welcome 10 

back.  Ms. Pritchett, I understand the jury has reached a 11 

unanimous verdict on all charges; is that correct?   12 

FOREPERSON:  That's correct.   13 

THE COURT:  Have you completed the verdict form?  14 

FOREPERSON:  Yes, sir.  15 

THE COURT:  All right.  If you’d please hand it to the 16 

bailiff.  (Complies with request.  Court reviews.)  17 

THE COURT:  Get one of the clerks to please publish the 18 

verdict.  19 

THE CLERK:  In the Court of, in the Court of General  20 

Sessions, State of South Carolina versus John Alexander 21 

Darrieux, as in -- as to indictment number 2015-GS-08-1024 for 22 

burglary third degree, not guilty; indictment number 2015-GS-23 

08-1026, burglary first degree, guilty; indictment number 24 

2015-GS-08-1027, armed robbery as of Charles Willard Roberts, 25 

518



Verdict   519 

 

guilty; indictment number 2015-GS-08-1028 for armed robbery of 1 

Stephen B. Jones, guilty; indictment number 2015-GS-08-1029 2 

armed robbery of Rose Simpson, guilty; indictment number 2015-3 

GS-08-1030 for kidnapping of Charles Willard Roberts, guilty; 4 

indictment number 2015-GS-08-1031 for kidnapping of Stephen B. 5 

Jones, guilty; indictment number 2015-GS-08-1032 for 6 

kidnapping of Rose Simpson, guilty; indictment number 2015-GS-7 

08-1034 possession of a weapon during a commission of a 8 

violent crime, guilty, signed by the foreperson.  Ladies and 9 

gentlemen of the jury, if this is your unanimous decision 10 

please raise your right hand.  11 

(All jurors raise right hand.) 12 

THE COURT:  All right.  Let the record reflect that all 13 

jurors raised their right hand.  Any polling of the jury by 14 

the Defense?  15 

MR. DAVIS:  Yes, please, Your Honor.   16 

THE COURT:  All right.  17 

MR. DAVIS:  May we be seated, Your Honor?  18 

THE COURT:  Yes.  You can be seated.  Ladies and 19 

gentlemen, the Defense has requested that the jury be polled.  20 

Now, what that means is the Clerk of Court will call your jury 21 

number.  When your jury number is called, if you would please 22 

stand, and you’re going to need to respond to two questions.  23 

She’s going to ask you if these are your verdicts, and then 24 

she’s going to ask you if these are still your verdicts, and 25 
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then once you respond to those questions you can then be 1 

seated.  So please listen up and as your jury number is 2 

called, please stand and respond to the questions of the 3 

clerk.  4 

THE CLERK:  Juror Number 130, please stand.  Is this your 5 

verdict?  6 

JUROR 130:  Yes.  7 

THE CLERK:  Is this still your verdict?  8 

JUROR 130:  Yes.  9 

THE CLERK:  Thank you.   10 

Juror Number 160. 11 

JUROR 160:  Yes, ma’am.  12 

THE CLERK:  Is this your verdict?  13 

JUROR 160:  Yes, ma’am.  14 

THE CLERK:  Is this still your verdict?  15 

JUROR 160:  Yes, ma’am.  16 

THE CLERK:  Thank you.   17 

Juror Number 134.  Is this your verdict?  18 

JUROR 134:  Yes.  19 

THE CLERK:  Is this still your verdict?  20 

JUROR 134:  Yes. 21 

THE CLERK:  Thank you.   22 

Juror Number 68.  Is this your verdict?  23 

JUROR 68:  Yes.   24 

THE CLERK:  Is this still your verdict?  25 
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JUROR 68:  Yes.  1 

THE CLERK:  Thank you.   2 

Juror Number 128.  Is this your verdict?  3 

JUROR 128:  Yes.  4 

THE CLERK:  Is this still your verdict?  5 

JUROR 128:  Yes.  6 

THE CLERK:  Thank you.  7 

Juror Number 9.  Is this your verdict?  8 

JUROR 9:  Yes.  9 

THE CLERK:  Is this still your verdict?  10 

JUROR 9:  Yes.  11 

THE CLERK:  Thank you.  12 

Juror Number 70 -- 79, excuse me.  Is this your verdict?  13 

JUROR 79:  Yes, ma’am.  14 

THE CLERK:  Is this still your verdict?  15 

JUROR 79:  Yes, ma’am.   16 

THE CLERK:  Thank you.  17 

Juror Number 146.  Is this your verdict?  18 

JUROR 146:  Yes, ma’am.  19 

THE CLERK:  Is this still your verdict?  20 

JUROR 146:  Yes, ma’am.  21 

THE CLERK:  Thank you.  22 

Juror Number 177.  Is this your verdict?  23 

JUROR 177:  Yes.  24 

THE CLERK:  Is this still your verdict?  25 
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JUROR 177:  Yes.  1 

THE CLERK:  Thank you.  2 

Juror Number 60.  Is this your verdict?  3 

JUROR 60:  Yes, ma’am.  4 

THE CLERK:  Is this still your verdict?  5 

JUROR 60:  Yes, ma’am.   6 

THE CLERK:  Thank you.  7 

Juror Number 14.  Is this your verdict?  8 

JUROR 14:  Yes.   9 

THE CLERK:  Is this still your verdict?  10 

JUROR 14:  Yes.  11 

THE CLERK:  Okay.  Thank you.  12 

Juror Number 50.  Is this your verdict?  13 

JUROR 50:  Yes.  14 

THE CLERK:  Is this still your verdict?  15 

JUROR 50:  Yes.  16 

THE CLERK:  Thank you. 17 

Your Honor, all the jurors have been polled and the 18 

verdict stands.  19 

THE COURT:  Thank you very much.  20 

(Jury excused by Court.)  21 

THE COURT:  All right.  Are there any post-trial motions 22 

at this time?  23 

MR. WEST:  Nothing from the State, Judge.  24 

THE COURT:  All right. 25 
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MR. DAVIS:  Judge, I would renew all my post the State 1 

resting motions.  I would renew those now.  I would also add 2 

to that a motion for a new trial, but I have no additional 3 

argument than what I made then.  4 

THE COURT:  Okay.  All right.  Your motions are noted.  5 

However, I’m going to deny those motions, let the verdict 6 

stand.  Any reason why we cannot go ahead and impose 7 

sentencing at this time?  8 

MR. DAVIS:  If I could have a moment with my client and 9 

the State on that issue for just a moment, Your Honor?  10 

THE COURT:  All right.  Sounds good.  11 

MR. WEST:  Mr. Poulos is printing sentencing sheets.  12 

THE COURT:  Okay.  Sounds good.  13 

MR. DAVIS:  Your Honor, there is no reason on the Defense 14 

we’d be asking for you to wait beyond the time it takes to get 15 

the sentence sheets.  Probation from here in Berkeley is 16 

talking to my client right now.  There is a Charleston 17 

conviction, supervised by Dorchester County of which this 18 

would be a violation and we’ve provided the appropriate 19 

paperwork.  I’ll go ahead and tell the Court, it was a three-20 

sentence suspended to three years probation.  Clearly while we 21 

may dispute, we respect the jury’s verdict, 15-year mandatory 22 

minimum on the burglary would --  23 

THE COURT:  Okay.  24 

 MR. DAVIS:  -- overwhelm that.  So we’re prepared to have25 
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you deal with that today if you see fit even though it’s from 1 

a different county we’d be -- we’d, we’d be prepared to have 2 

you deal with that today as well.  3 

 THE COURT:  All right.  And what is that for?  4 

 MR. DAVIS:  I’ll approach, Your Honor?  5 

 THE COURT:  Yeah.  6 

MR. DAVIS:  It’s, it’s -- well, it’s two indictments, 7 

both of them from 2013-GS-10, both of them from Charleston 8 

County, 1791 and 1792.  Both of them appear to be possession 9 

of cocaine first, sentenced by Judge Jefferson on October 7
th
, 10 

2013, so a year before this incident.  11 

THE COURT:  Okay.  And --  12 

MR. DAVIS:  And he’s being served with the warrant by a 13 

Berkeley Probation Officer right now.  14 

THE COURT:  All right.  And do you have the sentencing 15 

date?  16 

MR. DAVIS:  The sentencing date was, I’m sorry, October 17 

7
th
, 2013, so a year before this incident.  18 

THE COURT:  All right.  All right.  Sounds good.  19 

PROBATION OFFICER:  May I approach, sir?  20 

THE COURT:  Yes, sir.  21 

(Probation Officer and Court confer.)  22 

THE COURT:  Are we ready?  All right.  Mr. Davis, do you 23 

also represent Mr. Darrieux in his violation of probation?  24 

MR. DAVIS:  In an abundance of caution, Judge, if you 25 
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could order that I’m appointed because I was appointed on this 1 

case, but I, I’d be happy to, to deal with it today.  2 

THE COURT:  Okay.  All right.  Then I’ll appoint you as 3 

his attorney for purposes of his violation of probation --  4 

MR. DAVIS:  Thank you, Your Honor.  5 

THE COURT:  -- hearing as well.  Have you received a copy 6 

of the violation report and a copy of the arrest warrant for 7 

his --  8 

MR. DAVIS:  I have, Your Honor.  9 

THE COURT:  Have you had an opportunity to go over those 10 

reports and warrants with your client?  11 

MR. DAVIS:  I’ve talked in general, if you’d just give me 12 

one second, please, I’m sorry. 13 

THE COURT:  Okay.  14 

(Defendant and counsel confer.)  15 

MR. DAVIS:  Your Honor, I’ve had a chance to review it 16 

with him.  Just housekeeping, Charleston conviction, 17 

Dorchester supervision, he has indicated, and if you need to 18 

ask him on the record, but he’s indicated that he wishes to 19 

waive this being handled in either Charleston or Dorchester 20 

County and have you handle it here in Berkeley County today, 21 

and we agree that -- Judge, it’s a moot point.  We’re not -- I 22 

don’t have information to agree or disagree on what’s found in 23 

the warrant and violation report.  These convictions by the 24 

jury today is a violation of probation.  We have -- while we 25 
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may dispute the verdict, we have no dispute that the 1 

convictions today violate this probation.  2 

THE COURT:  All right.  All right.  So the Defendant 3 

admits that he’s willfully violated the terms of his 4 

probation?   5 

MR. DAVIS:  By this conviction, yes, Your Honor.  6 

THE COURT:  And he consents to having or he waives venue 7 

and consents to having his violation of probation disposed of 8 

here in Berkeley County?  9 

MR. DAVIS:  Yes, Your Honor.  10 

THE COURT:  All right.  Anything in mitigation with 11 

regard to the convictions for burglary in the first degree, 12 

armed robbery, kidnapping and possession of a weapon during 13 

the commission of a violent crime or anything in mitigation 14 

with regard to his violation of probation?  15 

MR. DAVIS:  Let me start with that, Your Honor.  Judge, 16 

with that being a three-year sentence he’s been in the 17 

Berkeley County Jail since October 21
st
 of 2014, approximately 18 

15 months.  While we can never be sure how it will be 19 

calculated by the Department of Corrections, a year and a half 20 

active time usually satisfies a three-year sentence, first of 21 

all.  Second of all, Your Honor, he’s been in there since 22 

October of ’14.  This warrant was obtained on May of ’15, not 23 

served until today.  There’s a Blakeney case that I could 24 

argue for credit.  What I’m going to ask you to do, Judge, 25 

526



Sentencing   527 

 

just terminate that.  Certainly that -- normally I would, I 1 

would understand a conviction while on probation why give a 2 

benefit, you’ve got more than ample sentencing ability on the 3 

multiples charges he’s convicted of today, rather than having 4 

to deal with time credit and all that, I just simply ask that 5 

you, you simply just terminate this probation.   6 

Then, Judge, as to the convictions today, as I’m sure you 7 

understand, John and I have talked.  He’ll, he’ll not be 8 

addressing the Court, but on behalf of my client I do want you 9 

to know a little bit more about John and what he was dealing 10 

with at the time that he was arrested.   11 

Judge, he was actually born in Hawaii.  He’s been living 12 

here most of his adult life.  He was born in 1978, September 13 

of ’78.  While not married, he was the stepfather to Lucas, 14 

who is now, I guess, a year and a half about old.   15 

MR. DARRIEUX:  No.  He’s just turned six.  16 

MR. DAVIS:  I’m sorry.  I’ve got -- I misread it as 17 

months, not years.  He just turned six.  So I had it as five 18 

months, I was saying he was a year and a half, he just turned 19 

six.  I apologize, and then he also is biological father of 20 

his son Julian, who Julian would be almost two now or right 21 

around two now.  22 

Judge, he does have some medical issues that I think you 23 

should know about, not as an excuse for any conviction but for 24 

future purposes.  He has been diagnosed with Hepatitis C.  I 25 
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have medical records if I need to submit those, but I’ve 1 

followed up once he -- once I was appointed to check in on 2 

that.  He has been diagnosed.  He is Hepatitis C positive.  3 

While at the jail over these past 15 months, you know, folks, 4 

I’ve, I’ve visited many folks at the Department of 5 

Corrections, and certainly that’s no place anybody wants to 6 

be, but I’m not sure in my 20 years of doing this it’s not 7 

worse in the county jail.  This is a fine facility here, but 8 

it’s understaffed and overpopulated.  In his 15 months there 9 

he has fallen, had a severe testicular injury.  He had a hand 10 

injury separate and apart from that while here at the jail. He 11 

is on medication.  We addressed this on Tuesday, not to the 12 

extent to cause me any concern about competency, but he has 13 

suffered and been diagnosed and been prescribed medication for 14 

depression, ADHD, post traumatic stress, acute anxiety.  The 15 

medication he’s received at the jail has been adequate at 16 

best, but he, he does suffer from those issues.  17 

Judge, in addition to that, he has struggled with 18 

substance abuse issues, and again, we’ve, we’ve raised this 19 

not in -- in mitigation, Your Honor, in mitigation.  It’s, 20 

it’s just an issue that can afflict anyone, from, from the 21 

highest of careers to the lowest of careers, from any economic 22 

portion of our society, and he struggles with that.  That is 23 

one positive I would think over the last 15 months of being 24 

clean.  He’s been bright eyed.  He’s been very involved in 25 
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preparations on this case.  When we circle back and tied it in 1 

though, Judge, which I, one of the issues that I know is an 2 

overarching influence on John’s life, the mother of Julian, 3 

when he was born, had also been a substance abuser.  DSS got 4 

involved and that child has not been in their custody from 5 

birth.  That was an incredibly difficult time.  That would 6 

have been the summer of 2014, Judge.  Any traumatic event like 7 

that cannot be relied on as an excuse for any conduct.  8 

However, I can’t imagine, I’m not a father myself, and I can’t 9 

imagine, and that, that’s been an overarching shadow over John 10 

even at our meetings.  11 

Judge, he does have family here.  In fact, in the 12 

courtroom with us today is his father.  His father works down 13 

at MUSC down in Charleston.  He was here on the first day, has 14 

been very supportive of both me representing John in this case 15 

and very supportive of John.  I know they’ve stayed in touch 16 

throughout this, and it’s got to be difficult on his father as 17 

well, but he’s been there for him.  He loves his son, and he’s 18 

here with us today.  If you can give me just a moment to see 19 

if he wants to address the Court.  20 

THE COURT:  All right.  21 

MR. DAVIS:  He’d like to address the Court, Your Honor.  22 

I’m not sure where you want him to stand.  He’d like to 23 

address the Court.  24 

THE COURT:  I’ll hear from anybody.  Whenever you finish 25 
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I’ll hear from anybody that wants to speak on his behalf.  1 

MR. DAVIS:  So, Judge, what we would ask is this, we know 2 

the range.  It’s something I’ve made sure to talk with him 3 

about during this whole process.  He is 36 years old, 37.  Get 4 

the dates right.  In September he just turned 37.  As you 5 

know, Judge, there’s a flat five on the possession of a weapon 6 

during a violent crime.  He’s got to serve that flat five.  We 7 

also know that it’s 85 percent on every other charge.  We know 8 

that there’s a mandatory minimum ten on the armed robberies.  9 

We know there’s a mandatory minimum of 15 on the burglary in 10 

the first degree.  85 percent must be served of that.  That’s 11 

12 years, nine months.  He’s done about 15.  That’s nearly a 12 

dozen years still left if the minimum were given, and a dozen 13 

years on 37 is, is 50 years old.  I don’t have it for you here 14 

today, Judge, but on another case I recently pulled the stats 15 

on the natural life expectancy, not some accident or crime in 16 

prison, but natural life expectancy and it’s fifties, early 17 

fifties for males in Department of Corrections, natural life.  18 

It’s, it’s a hard life.  We would ask you respectfully to 19 

consider the minimum on the burglary first as the lead 20 

sentence and we would argue that is more than sufficient.  We 21 

hope at some point if he survives that sentence at that age 22 

with his history, with his health issues, that at that point, 23 

one, he would not be a danger to anyone when he’s released, 24 

and if he does have time left he could be a productive member 25 
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of society at that point.   1 

That’s all I have to present.  Now, if you’d hear from 2 

his father, Your Honor.  3 

THE COURT:  All right.  He needs to come forward.  He 4 

needs to -- 5 

MR. DAVIS:  Where do you wish him to stand, Judge?  6 

THE COURT:  Either slide the microphone over or if he 7 

wants to come to this microphone right up here.  If you would 8 

give the court reporter your name.  9 

MR. MARCELL DARRIEUX: My name is Marcell Darrieux.  10 

THE COURT:  I’m sorry?  11 

MR. MARCELL DARRIEUX:  Marcell Darrieux.  12 

THE COURT:  Could you spell your last name?  13 

MR. MARCELL DARRIEUX:  D-A-R-R-I-E-U-X.  It’s John’s,  14 

I’m his father.    15 

THE COURT:  All right, Mr. Darrieux, what would you like 16 

to say?  17 

MR. MARCELL DARRIEUX:  I’d like to speak as John’s dad 18 

but also as a person who understands what a significant, 19 

important and difficult job you have in trying to uphold the 20 

law and also understanding that no one is necessarily all evil 21 

or all good.  22 

John, this is John as well, a person who talked to me not 23 

too long ago and we were talking about the trial and he told 24 

me he sensed that I was upset and concerned and worried, and 25 
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he said, “I want you to know, don’t worry that whatever 1 

happens I’ll be okay.”  That was a solicit -- a solicitude for 2 

me and, and, and something that he has shown on other 3 

occasions as well, a solicitude to others.  He has told me on 4 

many occasions how he’s -- his love for his mom and his hope 5 

that she would think him a worthwhile person, and he wanted to 6 

try to behave that way.  7 

On a relatively minor note, it was not uncommon to have 8 

people tell me how John was respectful of them and polite.  9 

Then he, he’s also always expressed to me, you know, owning 10 

this, to take responsibility for his actions.  I don’t know 11 

that he’s ever really skirted that, and I guess the one thing 12 

I would say is that’s, you know, also the person who sits 13 

before you today who has those characteristics and those 14 

desires to, to be worthwhile.  He sits there, too, and hope is 15 

a, is a very important thing to have and it’s devastating in a 16 

way to not have it.  I would, I would ask that whatever 17 

verdict you hand down, he’s still a young man, and with help 18 

and the Lord I think he can still have hope that he, he 19 

ultimately has time left for a life with his family and with 20 

his children.  21 

THE COURT:  Thank you, sir.  22 

All right.  Mr. Darrieux, is there anything you’d like to 23 

say?  24 

MR. DARRIEUX:  That would be all, Your Honor.  25 
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THE COURT:  Excuse me?  1 

MR. DARRIEUX:  That will be all, Your Honor.  2 

THE COURT:  All right.  Any of the victims wish to speak?  3 

MR. WEST:  Yes, Your Honor.  4 

THE COURT:  All right.  You need to come forward to the 5 

podium.  6 

All right.  Please give the court reporter your name.  7 

MS. SIMPSON:  My name is Rose Simpson.  8 

THE COURT:  All right.  Ms. Simpson, what would you like 9 

to say?  10 

MS. SIMPSON:  Your Honor, I come before you.  I’ll try to 11 

be calm today.  My heart goes to John.  I hope and pray that 12 

he seeks the Lord and that he leans on him because that’s the 13 

way that I’ve had to get through this.  I have PTSD now.  It’s 14 

destroyed my relationship with Charles.  I cannot be in that 15 

home overnight, fear, but I have forgiven John.  I just hope 16 

he can forgive hisself and find God because that’s the only 17 

way he’s going to be able to live in peace, that the healing 18 

inside of me.  He’s destroyed me.  I’m not the same person, 19 

and I’ve wanted to die, but if it wasn’t for God I would have 20 

killed myself over this because I thought I was going to die 21 

that night.  22 

THE COURT:  All right.  Thank you, ma’am.  23 

Anyone else?  Please give the court reporter your name.  24 

Give the court reporter your name.  25 
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MR. ROBERTS:  My name is Charles W. Roberts.  1 

THE COURT:  All right.  Mr. Roberts, what would you like 2 

to say?  3 

MR. ROBERTS:  I just wanted to tell you that John really 4 

-- he disrupted my, my home and, and that he -- I’ve had -- 5 

since then I’ve had to put bars on my door to keep people from 6 

breaking in and I, and I, I was afraid for, for my life.  I’m 7 

afraid for Rose’s life, and I don’t believe that he should be 8 

-- have the opportunity to do this again.  I do forgive him 9 

tough.  10 

THE COURT:  All right.  Thank you, sir.  11 

Anyone else?  12 

MS. LAUDANO:  Yes.  Hi.  I’m Stephanie Laudano.  13 

THE COURT:  Could you spell your last name?  14 

MS. LAUDANO:  L-A-U-D-A-N-O.  15 

THE COURT:  All right.  And how are you -- are you a 16 

victim?  17 

MS. LAUDANO:  No.  This is my family.  My father and 18 

Charles Roberts were very close as I was growing up, and they 19 

are all the family that I have left.  20 

THE COURT:  Okay.  But are you related to them?  21 

MS. LAUDANO:  Not blood, no.  22 

THE COURT:  Okay.  All right.  And I don’t want to cut 23 

you short, but I think I’m going to limit it to the victims of 24 

the crime. Okay?  25 
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MS. LAUDANO:  Okay.  1 

THE COURT:  Thank you very much.  2 

MS. LAUDANO:  All right.  Thank you.  3 

THE COURT:  All right.  Anyone else?  All right.  4 

Anything further from the State?  5 

MR. WEST:  Yes, Your Honor, as you’re aware, Mr. Darrieux 6 

has a prior history.  Would you like for me to go into it?  7 

THE COURT:  Yeah.  I was getting ready to ask you what 8 

are his prior convictions.  9 

MR. WEST:  2014 open container from this stemming 10 

incident; 2013 financial transaction card theft and possession 11 

of methamphetamines; 2011 burglary in the second degree, 12 

driving under suspension; 2010 breach of trust and possession 13 

of stolen motor vehicle; 2009 trespassing; 2006 possession of 14 

a controlled substance; 1998 possession of a controlled 15 

substance.  16 

THE COURT:  All right.  All right.  First of all on the 17 

violation of probation, I find that as a result of these 18 

convictions there is a willful violation of probation.  I’m 19 

going to just give him credit for time served and terminate 20 

probation on those charges.  21 

As to charge of burglary in the first degree, the 22 

sentence of the Court is that you be confined to the State 23 

Department of Corrections for 30 years.  On the charge of each 24 

of the armed robberies and each of the kidnappings you’re to 25 
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be confined to the State Department of Corrections for 30 1 

years.  On the possession of a weapon during the commission of 2 

a violent crime you’re to be committed to the Department of 3 

Corrections for a period of five years.  All sentences will 4 

run concurrent and you’ll be given credit for any time served 5 

thus far.   6 

MR. DAVIS:  Thank you very much, Your Honor.  7 

THE COURT:  All right.  Anything else?  8 

MR. WEST:  Nothing from the State, Judge.  9 

THE COURT:  All right.  Thank you very much.  10 

Oh, oh, I’m sorry.  I need to put back on here, I just 11 

noticed on here, the kidnappings --  12 

MR. DAVIS:  Thank you, Your Honor.  13 

THE COURT:  -- I’m putting that there is -- did not 14 

involve sex offense or attempted sex offense, therefore, no 15 

sex offender registry is required at the conclusion of the 16 

sentence.  Okay?  17 

MR. DAVIS:  Thank you very much, Your Honor.  18 

THE COURT:  All right.  Thank you very much.  19 

(Adjourned.) 20 

 21 

 22 

 23 

 24 

 25 
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BY THE COURT 

(February 26, 2016) 1 

 THE COURT:  All right.  We've got State v. Darrieux.  Is 2 

Mr. Darrieux here? 3 

 MR. DAVIS:  He is, Your Honor.   4 

 THE COURT:  All right.  Who wants to go ahead and put a 5 

caption on the record for the court reporter? 6 

 MR. WEST:  I have a copy of the verdict form but I was 7 

just gonna read the indictments into the record. 8 

 THE COURT:  Okay.  That'll be good. 9 

 MR. WEST:  Your Honor, we're here before you -- Mason 10 

West on behalf of the 9th Circuit Solicitor's Office of 11 

Berkeley County as well as Mr. Daniel Poulos.  We also have in 12 

attendance Mr. Keven McGowan, an investigator with our office, 13 

as well as Sergeant Shuler with the Berkeley County Sheriff's 14 

Office.  We're here regarding the matter of State versus John 15 

Alexander Darrieux.  Mr. Darrieux was convicted on Friday, 16 

January the 29th of 2016 of several indictments in Berkeley 17 

County starting with 2015-GS-08-01026 through 2015-GS-08-18 

01034, burglary in the first degree, three counts of armed 19 

robbery, three counts of kidnapping and possession of a weapon 20 

during the commission of a violent crime.  After Mr. Darrieux 21 

was convicted, I was informed by Sergeant Shuler of the 22 

Berkeley County Sherriff's Office that there was a discrepancy 23 

in her testimony and some of the evidence that was presented 24 

to the State.  At trial, State's Exhibit Number 123 was 25 
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introduced as a copy of a CD that contained phone calls from 1 

Mr. Darrieux at the jail.  The Jury was able to hear State's 2 

123 during the trial.  It was later discovered that the 3 

original CD produced by Sergeant Shuler was not the CD that 4 

was actually introduced at the trial, rather it was a 5 

duplicate CD introduced at the trial.  Once I was informed of 6 

this discrepancy, I notified Defense counsel the following 7 

Monday first thing.  This was a late verdict that Friday, so 8 

we got with Mr. Davis as soon as we could.  I had my 9 

investigator fill out an affidavit, as well as Sergeant Shuler 10 

fill out an affidavit of sort of the procedural aspects of why 11 

things went the way they did.  I have those affidavits in hand 12 

if they need to be made part of the record, Your Honor.  I 13 

also have a copy of the original CD and we can -- we have 14 

Sergeant Shuler available to take some further testimony about 15 

the handwriting on the top of that CD.  One thing I do think 16 

the record should reflect is the CDs are identical.  The only 17 

thing different is the labeling on top of the CDs.  The actual 18 

handwriting labeling on top of the CDs is the only distinction 19 

between the two.  So, there is no prejudice to the Defense 20 

because the same call would've been played to the Jury at the 21 

time of the trial to the Jury from the CD that we're now 22 

trying to proffer to the Court.  Prior to Sergeant Shuler's 23 

testimony, she was shown the CD that was in evidence and she 24 

had indicated that the signature on top of the CD was her 25 
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signature.  That's by way of authentication the way that the 1 

CDs are produced for the State is she downloads a certain 2 

software program that's secure software that contains certain 3 

phone calls and the way she -- she copies them onto a CD is 4 

unalterable.  The program is unable to be changed.  And, she 5 

produces them for our office and signs the front of the CD to 6 

indicate that this is the CD that she in fact produced.  So, 7 

of course, she testified -- again she was shown State's 8 

Exhibit Number 123 during her testimony.  She did show some 9 

hesitation as to the handwriting on top of the CD and 10 

indicated such during her testimony.  However, during her 11 

testimony I was relying on our further -- our previous meeting 12 

that the signature on the CD was in fact hers.  So, I directed 13 

her to the signature and asked if that was her initials and 14 

her response was yes.  So, the CD authenticated and introduced 15 

into evidence and played for the Jury.  Several questions were 16 

asked after, after the initial authentication in regards to 17 

the contents of the CD, the labeling.  She was even -- she 18 

even came down from the stand and described the software on 19 

the computer before it was played to the Jury showing the 20 

labeling of the secure system and such.   21 

 So, the purpose of today's hearing, Your Honor, is simply 22 

to supplement the record with this CD that should've been 23 

introduced but inadvertently was not.  A duplicate CD was 24 

produced and the best evidence rule that we have with our 25 
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evidentiary rules are -- there's obviously no harm here and a 1 

copy is permissible.  I think the only issue that we had that 2 

I felt ethically needed to be brought forward was the 3 

discrepancy and the signature on the CD.   4 

 THE COURT:  All right.  Mr. Davis, what's the Defendant's 5 

position? 6 

 MR. DAVIS:  Thank you, Your Honor.  Out of an abundance 7 

of caution and we've spoke with Your Honor's office by email 8 

and the Solicitor included and I certainly -- first of all, I 9 

appreciate their transparency on this, notifying me on Monday 10 

afterward.  It's a novel situation, I think, I'm speaking for 11 

all of us, that we've dealt with and so out of an abundance of 12 

caution I did two things.  First of all, may I approach, Your 13 

Honor? 14 

 THE COURT:  Yes. 15 

 MR. DAVIS:  I filed a motion.  That motion relies on Rule 16 

29, which is after-discovered evidence.  Those cases don't 17 

fall in line factually with this but I wasn't sure of another 18 

mechanism to provide a paper trail as to this hearing.  I 19 

think that's the biggest purpose of being here today is to 20 

provide a record.  Following the verdict and the sentencing, 21 

my client, who is present with us today, had advised me he 22 

wanted to appeal the conviction.  And so thirty days would be 23 

this coming Monday.  I wanted to provide that, file that with 24 

the Clerk to extend that deadline based on, obviously, any 25 
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ruling Your Honor makes today, so that provides a paper trail.  1 

Obviously, in it, we're asking as the rule provides for a new 2 

trial based on after-discovered evidence or any other relief 3 

you deem appropriate.  I believe the Solicitor has stated the 4 

factual scenario appropriately.  What I would ask, especially 5 

with the State bringing both the investigator from their 6 

office who made the copying, it's my understanding, made the 7 

copies and then the records custodian Shuler, who actually 8 

testified.  Not to instruct the Court but I think it would be 9 

worthwhile, since we're here making a record of this, the 10 

solicitor certainly paraphrased what happened but I think it 11 

would be appropriate to make the record as to why there's two 12 

different -- an original and a copy introduced.   13 

 Judge, the only final thing that I would correct, and I 14 

don't know that it's that big of a deal, but in the -- in the 15 

reciting of the indictments, I believe it's 1026 through 1032 16 

and I believe 1033 was skipped over. 17 

 MR. WEST:  That's correct. 18 

 MR. DAVIS:  So it's in sequence, he was convicted of 1026 19 

through 1032 separately, also indictment 1034.  So, that's the 20 

-- on my motion, I just put the warrant numbers but they 21 

should correspond.   22 

 So, we would asked the Court to hear not just the summary 23 

of the scenario but the actual factual testimony from the 24 

individuals involved the copying the original and we'd ask to 25 
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make a record of that and then for Your Honor to deal with it 1 

appropriately once that's been put on the record. 2 

 THE COURT:  All right.  Well, let's go ahead and I guess 3 

for the purposes of this hearing and some of our pretrial -- I 4 

mean, some of our prehearing conferences and emails, let's go 5 

ahead and just proceed as though you were going to introduce 6 

now this -- the original CD.  And, I guess, the best way is 7 

let's go ahead and mark it -- can we put it as 123A?  I think 8 

the best -- best way -- let's mark it for identification as 9 

State's Exhibits 1 -- State's Exhibit 123A. 10 

 MR. WEST:  And, Your Honor, would the Court like to 11 

inquire of Sergeant Shuler or would you --- 12 

 THE COURT:  No, I -- I think you need to go ahead as 13 

though we're in the trial and you're seeking to introduce 123A 14 

and we'll let it go that way.  Okay? 15 

 MR. WEST:  Thank you.  State would call Sergeant Katie 16 

Shuler.  17 

 THE COURT:  All right.  And all of this is proffered 18 

testimony at this point in time.  Okay? 19 

 Yes, let's swear her in. 20 

     KATIE SHULER, HAVING BEEN DULY SWORN, 21 

TESTIFIES AS FOLLOWS:  22 

 CLERK:  Would you please state and spell your name for 23 

the record? 24 

 MS. SHULER:  Katie Shuler, K-A-T-I-E S-H-U-L-E-R.25 
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 CLERK:  Thank you.  1 

DIRECT EXAMINATION OF KATIE SHULERBY MR. WEST: 2 

Q:  Sergeant Shuler, could you state for the record your place 3 

of employment and title and rank? 4 

A:  I work Hill-Finklea Detention Center.  I'm an admin 5 

specialist.   6 

Q:  And you had an opportunity to testify in the case against 7 

this Defendant, didn't you? 8 

A:  Yes. 9 

Q:  Okay.  As your -- could you tell the Court your duties at 10 

the Hill-Finklea Detention Center? 11 

A:  I process all of the inmate funds, canteen, any requests, 12 

phone recordings that's done by subpoenas, just pretty much 13 

help the inmates do what they need to do. 14 

Q:  Okay.  And did you produce any phone recordings for this 15 

case? 16 

A:  Yes. 17 

Q:  Okay.  Tell the Court how those phone recordings are 18 

produced. 19 

A:  Once I receive a subpoena, then I look at the information 20 

in the secured system, I download those files and burn them to 21 

a CD. 22 

Q:  Once that file is burned to a CD, is there any way to 23 

change the contents of that CD? 24 

A:  No.  The system that I have to burn the CD in, it does not 25 

546



State v. Darrieux    10 

KATIE SHULER - DIRECT BY WEST 

let you allow any alteration on that CD.  1 

Q:  No way to add, subtract, delete, modify or alter in any 2 

way? 3 

A:  No. 4 

Q:  I'm gonna show you what's been marked as State's Exhibit 5 

123A.  Do you recognize that? 6 

A:  Yes. 7 

Q:  How do you recognize that? 8 

A:  It's my handwriting and I have my initials on it. 9 

Q:  Okay.  10 

A:  And is everything on the labeling of that CD in your 11 

handwriting? 12 

A:  Yes. 13 

Q:  Okay.  Could you read for the Court what you have written 14 

on that CD? 15 

A:  I have John Darrieux' name on there, it had ninety-four 16 

calls, it has my initials and then it has 10/31/14 through 17 

1/11/15. 18 

Q:  The initials that you have indicated on State's Exhibit 19 

123A, is that your -- what you would consider your signature? 20 

A:  Yes, that's my signature and my handwriting. 21 

Q:  Okay. 22 

A:  Is it common practice for you to actually listen to the 23 

phone calls once you've produced the test -- the CD? 24 

A:  If I have to, I listen to them.  It's not -- I don't -- I 25 
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mean, if I like listened to ninety-four calls every time or 1 

or, you know, I mean, I wouldn't get my other stuff done.  So, 2 

if I have to go to trial or something and I'm asked to listen 3 

to particular phone calls, then, yes, I do, but on a day-to-4 

day basis, I don't just listen to them. 5 

Q:  Did you listen to any of the calls on this CD that you 6 

produced? 7 

A:  When we were in court originally, you know, before, I 8 

heard the calls. 9 

Q:  Okay.  So, during the trial is the first time you heard 10 

any of the calls? 11 

A:  Yes. 12 

Q:  But you're positive this is the CD you produced as part of 13 

the evidence in reply to the subpoena that you were given from 14 

the Solicitor's office? 15 

A:  Yes. 16 

 MR. WEST:  At this time, the State would move State's 17 

Exhibit 123A into the record. 18 

 THE COURT:  All right.  I'm gonna let 123A be proffered 19 

as an exhibit by the State over Defendant's objection.  So, 20 

it's part of the record as a proffered exhibit. 21 

 MR. DAVIS:  And, Judge what I'll do is I would reference, 22 

rather than going through our whole argument about this whole 23 

issue because if you recall we had a in camera hearing about 24 

the whole issue of the jail tapes, I would just renew all 25 
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objections just briefly.  We had hearsay, confrontation, 1 

probative versus prejudicial, authentication.  The only one 2 

I'd touch -- I renew all those.  The issue I think this raises 3 

is just the issue of authentication, primarily.  We raised it 4 

then.  We now have the fact that a duplicate was introduced 5 

rather than the original.  So, I'm renewing all the old 6 

objections to the issue. 7 

 THE COURT:  All right.  As I said, it's not an exhibit as 8 

far as the trial transcript but it's being proffered into the 9 

record.  If the Appellate Court wants to review it, they can, 10 

or deal with it how they deem appropriate.  Okay? 11 

 All right, sir. 12 

 MR. WEST:  Would you like to take any further testimony 13 

as to the way it unfolded? 14 

 THE COURT:  I don't think so.  I think I -- we -- you 15 

don't have to for me.  I don't know if you need to -- you 16 

know, as I said, I'm sure this is gonna go up on appeal so, if 17 

there's anything else you want in the record, you need to go 18 

ahead and get it in in your proffered testimony. 19 

 MR. WEST:  Okay.  Thank you.  20 

BY MR. WEST:   21 

Q:  Sergeant Shuler, prior to your testimony, were you shown a 22 

CD by me? 23 

A:  Yes. 24 

Q:  Okay.  And the CD that was produced into evidence, one -- 25 
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State's Exhibit 123, was that the same CD --- 1 

A:  Yes. 2 

Q:  --- that you were shown prior to your testimony? 3 

A:  Yes. 4 

Q:  And at that initial encounter, prior to your testimony, 5 

did you indicate that that was in fact your signature on the 6 

CD? 7 

A:  I did but it was from a distance.  I mean, I didn't 8 

physically hold it in my hand and look at the handwriting.  I 9 

did see that it appeared like my initials and I did not 10 

recognize it -- realize that it was not mine until I 11 

physically had it in my hand. 12 

Q:  Okay.  And when you were on the stand testifying during 13 

the case against this Defendant, did you -- while you had 14 

discrepancies with the handwriting, the labeling on the top, 15 

did you indicate that those were your initials on the CD? 16 

A:  I did and, you know, my initials is KS, so that was my 17 

initials but I -- then I also stated that that was not my 18 

handwriting.  19 

Q:  And you brought that to the State's attention very soon 20 

after the trial, correct? 21 

A:  Yes.  Once I left the courtroom, I went back to my office 22 

and pulled my copies of the paperwork and, you know, sent over 23 

a copy of the original copy of the CD, the printer copy of 24 

what they signed when they come to pick it up. 25 
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Q:  Okay.  And you were asked to complete an affidavit in 1 

regards to that progression of events? 2 

A:  Yes.  3 

 MR. WEST:  How would you like this to be marked, Your 4 

Honor? 5 

 THE COURT:  See, I don't know how many exhibits we had. 6 

 MR. WEST:  I have the exhibit list. 7 

(REPORTER'S NOTE:  Court confers with Court Reporter.) 8 

 MR. DAVIS:  Your Honor, in talking with opposing counsel, 9 

would you allow it to be a Court's exhibit and would be a 10 

letter for the number? 11 

 THE COURT:  Well, that's the thing is we've got a -- we 12 

had a number of Court's exhibits at the trial, too, so I don't 13 

know how many we had. 14 

 MR. DAVIS:  What I would suggest is I think those are all 15 

numbered and it would be A as to differentiate it from the 16 

trial. 17 

 THE COURT:  Well --- 18 

 MR. DAVIS:  I don't want to overcomplicate things but I 19 

know what you're trying to get at. 20 

 THE COURT:  All right.  Since we've got State's Exhibit 21 

123A proffered, let's put this -- just identify it as State's 22 

Exhibit B.   23 

BY MR. WEST: 24 

Q:  I'm showing the witness State's Exhibit B --- 25 
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 COURT REPORTER:  I'm sorry, I put the wrong number on 1 

there.  Do you want it as State's or Court's? 2 

 MR. WEST:  Court's Exhibit B. 3 

 THE COURT:  Since you're putting it in, I'd prefer it to 4 

be State's. 5 

BY MR. WEST:   6 

Q:  State's Exhibit B.  Do you recognize this? 7 

A:  Yes. 8 

Q:  How do you recognize it? 9 

A:  This is the affidavit that I wrote and gave to you guys. 10 

Q:  Okay.  At this time, we would ask State's Exhibit B be 11 

entered into the record. 12 

 THE COURT:  All right.  State's Exhibit B is admitted as 13 

proffered exhibit into the record over Defendant's objection. 14 

 MR. DAVIS:  No objection to the affidavit, Your Honor.  15 

 THE COURT:  Okay.   16 

 MR. DAVIS:  Yes, sir.  17 

 THE COURT:  Admitted as proffered exhibit. 18 

 MR. DAVIS:  Yes, sir.  19 

STATE'S EXHIBIT B 20 

ADMITTED FOR PROFFER 21 

 MR. WEST:  No further witnesses or no further questions 22 

for this witness. 23 

 THE COURT:  All right.  Do you wish to conduct any cross 24 

examination?25 
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 MR. DAVIS:  Just very briefly, Your Honor.  1 

CROSS EXAMINATION OF KATIE SHULER BY MR. DAVIS: 2 

Q:  Ma'am, you had a chance to review Exhibit 123A, which is 3 

the CD. 4 

A:  This one here? 5 

Q:  Yes, ma'am. 6 

A:  Yes.  7 

Q:  You reviewed it.  Were you able to compare it to your 8 

recollection of the one that was introduced at trial? 9 

A:  Well, I have a -- the original that I give them when they 10 

come and pick it up, I make a photocopy of and that's what 11 

they sign and date when they pick it up.  So, I -- whenever I 12 

physically seen the original one in trial, I knew that that 13 

was not the one that -- the hard copy that I had given them.   14 

Q:  Which is 123A? 15 

A:  Yes. 16 

Q:  Okay.  So, you weren't -- since 123 was put into evidence, 17 

you have not actually compared it to that but you've compared 18 

it to copies that you had, photocopies; is that right? 19 

A:  Yes. 20 

Q:  Okay.  Were you -- since the trial, have you had an 21 

opportunity to review the content of 123A? 22 

A:  No. 23 

Q:  Who has had custody of 123A from the time you gave it to 24 

the Solicitor's office, are you aware? 25 
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A:  It would -- I mean, it would be David Young come and 1 

picked it up, so I mean, that would be the last known person 2 

that I would know of because that's who I physically handed it 3 

to. 4 

Q:  And that's an employee with the Ninth Circuit Solicitor's 5 

Office, Berkeley County? 6 

A:  Yes. 7 

Q:  But you've had a chance to look at 123A today and it looks 8 

in substantially the same condition as it was when you gave it 9 

to Mr. Young? 10 

A:  Yes. 11 

Q:  Just so we're clear, can you tell the Court what, what did 12 

you put on that original CD, 123A, what did you download onto 13 

that CD? 14 

A:  I downloaded calls from inmate John Darrieux in the 15 

timeframe that's notated on there, that would be the calls 16 

that he made from Hill-Finklea Detention Center during that 17 

timeframe. 18 

Q:  At the request of the Solicitor's office? 19 

A:  Yes. 20 

Q:  And I believe during your initial testimony, you indicated 21 

that you reviewed -- to obtain that information you review it 22 

by name of inmate and by the account number, correct? 23 

A:  Yes, their pin number. 24 

Q:  The Solicitor asked you at trial and again today about 25 
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inability to alter the contents, right? 1 

A:  Yes. 2 

Q:  And it's my understanding that once it's been transferred, 3 

the content, meaning the words, the length of the call, all 4 

that, they cannot be altered, correct? 5 

A:  Correct. 6 

Q:  Okay.  It is possible though -- the State could've asked 7 

for a wider call range, correct, and you would've been able to 8 

put that on the CD? 9 

A:  Yes. 10 

Q:  Okay.  Am I also correct in recalling that the last call 11 

on the 123A was not Mr. Darrieux' or it was not from Mr. 12 

Darrieux' account; is that right?  Do you recall that, putting 13 

a single call from another account? 14 

A:  I don't recall that. 15 

Q:  Okay.  Is that possible for you to do that? 16 

A:  That -- explain it to me again. 17 

Q:  Sure.  Is it possible to pull a single call from another 18 

inmate's account and burn it onto the same CD as this -- all 19 

of Mr. Darrieux' calls? 20 

A:  Yes.  It just depends on what they ask for with the 21 

subpoena.  If -- sometimes, I get -- they want all calls from 22 

that particular inmate and then sometimes they state that they 23 

want calls from a particular number also.  So, yes, on that 24 

one CD I would add all of that information on that one CD 25 
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because it was all on one subpoena. 1 

Q:  You know, I just want to be clear about, about what can be 2 

altered or not.  You can pull apart calls but the content of 3 

the call cannot not be edited; is that the testimony? 4 

A:  What are you -- what do you mean by pulling apart calls? 5 

Q:  Meaning, if he made 127 calls but there's only 94 on 6 

there, that's because you only pulled 94 of them, correct? 7 

A:  Yes.  Whatever timeframe I put in in the computer, that's 8 

the timeframe that it's gonna pull up.   9 

Q:  And so similarly you could pull those 93 and add on to 10 

that CD from a different date, different time? 11 

A:  I could but I only put on the information that is asked in 12 

the subpoena. 13 

Q:  Certainly.   But, what I'm trying to get it is my 14 

recollection -- and I don't mean to testify.  If you don't 15 

recall this, that's fine.  If the State had asked for a 16 

certain range of calls from Mr. Darrieux and in addition a 17 

single call from another inmate, could you put those on the 18 

same CD? 19 

A:  Yes. 20 

Q:  Okay.  21 

A:  As long as the information is what was asked in the 22 

subpoena. 23 

Q:  So, when the Solicitor asked you about being able to -- 24 

there's no way to add or subtract or edit, we're talking about 25 
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content of a call not date, time, or content of the call, you 1 

couldn't not add, subtract or edit the content of the phone 2 

calls; is that accurate? 3 

A:  No, you cannot add -- you cannot alter that call in any 4 

way.   5 

Q:  That 123A could be wiped, could be cleaned, could be 6 

deleted, however, correct?  You could still delete the 7 

contents of that CD, right? 8 

A:  No, because it's in the secure system. 9 

Q:  But those are files on that CD, you pull them off with a 10 

secure system and copy them onto that original CD, correct? 11 

A:  Yes. 12 

Q:  Okay.  And as with any computer file, could we not simply 13 

put that in a computer and delete the contents of that CD? 14 

A:  I don't think you can delete anything off of the CD. 15 

Q:  All right.  16 

A:  I know you cannot change it in any way of the format that 17 

it's in.   18 

Q:  So, getting back to -- to content of the phone calls you 19 

can't mess with but whether you can delete that file or not, 20 

you're not sure?  You don't believe you can, correct? 21 

A:  I don't know. 22 

Q:  Okay.  Judge, if I may have a moment? 23 

 THE COURT:  All right.  24 

Q:  Thank you, Your Honor.  Thank you, Ms. Shuler, I don't 25 
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have any other questions.  1 

 THE COURT:  All right.  Anything on redirect? 2 

REDIRECT EXAMINATION OF KATIE SHULER BY MR. WEST: 3 

Q:  Once you put it onto a CD, can any investigator or any 4 

member of the Solicitor's office change what you put onto that 5 

CD? 6 

A:  No. 7 

Q:  No.  The system doesn't allow any modifications? 8 

A:  True, yes. 9 

Q:  Okay.  Thank you.  10 

 THE COURT:  All right.  You may step down. 11 

 Anyone else? 12 

 MR. WEST:  Just for clarification, Your Honor, we would 13 

call Investigator Kevin McGowan. 14 

 THE COURT:  All right.  15 

     KEVIN MCGOWAN, HAVING BEEN DULY 16 

SWORN, TESTIFIES AS FOLLOWS:  17 

 CLERK:  Please state and spell your name for the record. 18 

 MR. MCGOWAN:  It's Kevin McGowan, M-C capital G-O-W-A-N. 19 

DIRECT EXAMINATION OF KEVIN MCGOWAN BY MR. WEST: 20 

Q:  Kevin, could you tell for the record where you work? 21 

A:  Currently, I'm at the Berkeley County Ninth Solicitor's 22 

Office as an investigator.  23 

Q:  What is your position? 24 

A:  I'm an investigator. 25 
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Q:  And what do some of those duties include? 1 

A:  Basically, I help the attorneys prepare for cases whether 2 

it's locating people, making a copy of the CD, reports, 3 

whatever. 4 

Q:  Did you have an opportunity to copy CDs in this case? 5 

A:  Yes, sir. 6 

Q:  Okay.  State's Exhibit 123, are you familiar with it? 7 

A:  Oh, yes. 8 

Q:  Okay.  Did you also have an opportunity to have in your 9 

possession, State's Exhibit 123A? 10 

A:  Yes, sir.  11 

Q:  Okay.  When you -- did you make any copies of State's 12 

123A? 13 

A:  Yes, sir.  14 

Q:  Did you make any changes to the contents of that CD? 15 

A:  No, sir.  16 

Q:  Okay.  You didn't add anything, delete anything, modify 17 

anything, alter anything in any way? 18 

A:  No, sir, just make a copy of the CD and turn it back over. 19 

Q:  It was a duplicate of what you were produced by Sergeant 20 

Shuler? 21 

A:  Yes, sir.  22 

Q:  Okay.  Now, on the copies that you made, did you write 23 

anything on the copies? 24 

A:  Yes, sir.  I duplicate whatever is on the CD that I'm 25 
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making, the only change or only thing you put on there is the 1 

triangle which indicates that it is a copy. 2 

Q:  Okay.  And you did that in this case? 3 

A:  Yes, sir.  4 

Q:  Okay.  And that included a duplication of Sergeant 5 

Shuler's signature? 6 

A:  Yes, sir.  Anything that's on the front of the CD gets put 7 

on a copy. 8 

Q:  Okay.  Was that duplication substantially similar to the 9 

manner and style of Sergeant Shuler's handwriting? 10 

A:  It's in my handwriting.  I mean, I don't --- 11 

Q:  Was it substantially similar though? 12 

A:  Yeah, yes, sir.  13 

Q:  Okay.  No further questions for the witness. 14 

 THE COURT:  All right.  15 

 Anything on cross examination? 16 

 MR. WEST:  Your Honor, briefly. 17 

BY MR. WEST: 18 

Q:  Investigator, did you complete an affidavit in regards to 19 

your duties in this case? 20 

A:  Yes, sir.  21 

Q:  I'd like to mark this as State's Exhibit C. 22 

 Do you recognize this? 23 

A:  Yes, sir.  This is the affidavit that I typed up. 24 

Q:  And how do you recognize that? 25 
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KEVIN MCGOWAN - DIRECT BY WEST 

A:  It's what I did. 1 

Q:  Did you have it notarized? 2 

A:  Yes, sir. 3 

 MR. WEST:  At this time, we would move State's Exhibit C 4 

into the record as well? 5 

 THE COURT:  Any objection? 6 

 MR. DAVIS:  No objection to the affidavit, Your Honor.  7 

 THE COURT:  All right.  So, State's Exhibit C is admitted 8 

as a proffered exhibit for the record without objection.  9 

STATE'S EXHIBIT C 10 

ADMITTED FOR PROFFER 11 

 MR. WEST:  Thank you.  No further questions for this 12 

witness at this time. 13 

 MR. DAVIS:  I have no questions for this witness, Your 14 

Honor.  15 

 THE COURT:  All right.  You can step down.   16 

A:   Thank you.  17 

 THE COURT:  No other witnesses, Your Honor.  18 

 THE COURT:  All right.  Let me see the attorneys for a 19 

second. 20 

(REPORTER'S NOTE:  A bench conference was held off the 21 

record.)  22 

 THE COURT:  All right.  All of the witnesses and exhibits 23 

admitted thus far I'm gonna allow to be added to the record as 24 

proffered testimony.  It certainly didn't go to the Jury or 25 
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ARGUMENT BY DAVIS 

anything of that nature. 1 

 Mr. Davis, any arguments you want to place on the record? 2 

ARGUMENT BY DAVIS: 3 

 MR. DAVIS:  Yes, Your Honor.  Thank you so much.  Judge, 4 

when the evidence was originally proffered, we had several 5 

objections to it.  The one that I think is most in play now is 6 

the authentication issue.  Clearly, there was a discrepancy as 7 

to what was actually admitted versus what is now being 8 

proffered.  That goes directly to that concern, is it what it 9 

claims to be.  We understand the testimony that 123A is the 10 

original that was copied by Sergeant Shuler in a request from 11 

the State from the Solicitor's office.  But the testimony at 12 

the trial and again today shows that what was put on that CD 13 

is by request and it's simply from a name and an inmate 14 

number, and especially with the confusion of identifying it at 15 

the time of trial, we think it brings into concern the 16 

authentication issue as well as all other arguments we made at 17 

the time.  I would obviously cite rules of evidence that the 18 

best evidence rule requires that if available, the originals 19 

should be the evidence that is used, whether it's a contract 20 

or it's a picture or a phone call.  And in this case, we 21 

certainly, and I want to be real clear, we've had personal 22 

communications about this, I am not placing any intentional 23 

blame as to Sergeant Shuler or the Ninth Circuit Solicitor's 24 

Office.  I do not believe it was intentionally done in any way 25 
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ARGUMENT BY WEST 

and I have no evidence of that and we're not making that 1 

claim.  However, the original exists and was not used and we 2 

would argue that we discovered it obviously after the trial, 3 

conviction and sentencing.  Under Rule 29, it allows the 4 

Court, if the Court deemed appropriate, to grant a new trial. 5 

Also, in my motion, of course, I asked for whatever relief 6 

that you may deem appropriate.  It is a novel issue.  In my 7 

contact with your office and with the Solicitor's office, and 8 

for the record, I did my own investigation on this novel 9 

issue.  I contacted attorneys at Appellate Defense to try to 10 

determine what I ethically needed to do.  I couldn't find a 11 

clear path on that either.  So, we thank Your Honor, and we 12 

appreciate having this opportunity to at least proffer this 13 

testimony and the evidence on the record.  But, in an 14 

abundance of caution on behalf of my client, I would renew our 15 

prior objections and argue that you either grant a new trial, 16 

you could -- in general -- you could grant a new trial and 17 

order that the prior exhibits, prior evidence was admitted 18 

improperly, and I'll do the catchall, or any other relief you 19 

deem appropriate.  That's our presentation, Your Honor.  20 

 THE COURT:  All right.  Anything from the State? 21 

ARGUMENT BY WEST: 22 

 MR. WEST:  Thank you, Your Honor.  I do believe the rules 23 

at this time, including the best evidence rule, elaborate that 24 

I think it can be introduced at trial.  We have testimony here 25 
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RULING OF THE COURT 

from Investigator McGowan that if -- this was simply a 1 

duplicate CD, that none of the contents were altered in any 2 

way.  The contents are the same as was introduced at trial and 3 

therefore there's no prejudice to the Defense.  There was one 4 

phone call that was actually published to the Jury, so we're 5 

not dealing with the entirety of what is the contents of the 6 

CD, we're just dealing with that one phone call which is 7 

present on 123A and 123.  And since there is no prejudice to 8 

the Defense, we would respectfully request that you deny any 9 

motions for a new trial. 10 

RULING BY THE COURT: 11 

 THE COURT:  All right.  All right.  I'm gonna deny the 12 

motion for a new trial.  As I said, the testimony and exhibits 13 

were proffered into the record.  The Appellate Court can do 14 

with it as they deem appropriate.  Okay? 15 

 MR. WEST:  Thank you, Judge. 16 

 THE COURT:  All right.  Thank you very much.  17 

 18 

(ADJOURNED.) 19 

 20 

 21 

 22 

 23 

 24 

 25 
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PROCEEDINGS 1 

 MR. LIMBAUGH:   May I approach, Your Honor? 2 

 THE COURT:   Yes. 3 

 [Whereupon, Mr. Limbaugh proffers documents to the 4 

Court] 5 

 [Whereupon, Mr. Darrieux enters the courtroom] 6 

 THE COURT:   Mr. Limbaugh, you are recognized. 7 

 MR. LIMBAUGH:   May it please the Court, Your Honor? 8 

This is the case of Mr. John Darrieux, case number 2018-9 

CP-08-1068.  Mr. Darrieux is presently confined in the 10 

South Carolina Department of Corrections pursuant to 11 

orders of commitment of the Berkeley County Clerk of 12 

Court. 13 

 In June 2015 the Berkeley County Grand Jury indicted 14 

Applicant for 1st degree burglary, 3rd degree burglary, 15 

three counts of armed robbery, three counts of 16 

kidnapping, and possession of a weapon during the 17 

commission of a violent crime. 18 

 Mr. Rodney Davis, Esquire represented Applicant.  19 

Assistant Solicitor E. Mason West, Esquire prosecuted the 20 

case.  On January 26th through 29th, 2016 Applicant 21 

proceeded to trial before the Honorable Benjamin H. 22 

Culbertson.  The jury found Applicant guilty as indicted 23 

for all charges except 3rd degree burglary.  Judge Dennis 24 

sentenced Applicant to prison for concurrent terms of 30 25 
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years for 1st degree burglary, for each count of armed 1 

robbery and kidnapping and five years for possession of a 2 

weapon during the commission of a violent crime. 3 

   Applicant filed a timely notice of appeal.  LaNelle 4 

Cantey DuRant, Esquire, of the Office of Appellate 5 

Defense perfected the appeal.  Applicant raised the 6 

following issues on appeal: 7 

 That the trial court erred in denying Applicant 8 

Darrieux’s motion for a new trial based on after 9 

discovered evidence that the C.D. with the jail call 10 

Applicant made to his girlfriend that was presented at 11 

trial was not the original when the original was 12 

available, which is a violation of Rule 1002 SCRE and 13 

Rule 1004 SCRE and which was prejudicial to Applicant 14 

because the State argued to the jury that this jail call 15 

was critical evidence. 16 

 Second, that the trial court erred admitting the 17 

jail call that Applicant Darrieux made to his girlfriend 18 

when the State did not authenticate it was Darrieux 19 

because no witness was called to identify the voice as 20 

Darrieux or that the witness talked to him and a records 21 

custodian admitted that another inmate could use the 22 

account in the name of Darrieux if Darrieux agreed to 23 

providing his PIN. 24 

 The South Carolina Court of Appeals affirmed 25 
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Applicant’s conviction on May 9th, 2018.  The remittitur 1 

was returned to the Circuit Court on May 25th, 2018.  The 2 

State would hand it over to Applicant at this time to 3 

delineate these allegations. 4 

 THE COURT:   Yes, sir?  5 

 MR. MURPHY:   Thank you, Your Honor.  May it please 6 

the Court?   I’ve spoken with Mr. Darrieux several times.  7 

I’ve also spoken with Mr. Rodney Davis and we have a 8 

single issue that we are going to raise with this PCR 9 

application.   10 

And it starts on page 513 of the transcript.  And at 11 

that point Judge the juror gave a question which stated 12 

quotation marks Bessie P. Bayliss [phonetic] wishes to be 13 

removed from jury panel because she doesn’t want to 14 

convict anyone.  And that was at 1:45 p.m.   15 

The Judge spoke with the attorneys, the Prosecutor 16 

and Mr. Davis, and indicated that he was going to give an 17 

Allen charge.  Mr. Davis objected to the Allen charge but 18 

could not explain a reason as to why he objected.  The 19 

Allen charge was given and less than a half hour later a 20 

jury came back with a verdict against Mr. Darrieux.   21 

Now, the basis for objection Judge is at the 22 

beginning of every trial a jury swears under oath that if 23 

the evidence meets the burden of proof applied to the 24 

State they would convict a person.  Likewise if they 25 
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don’t meet that burden they would be able to acquit the 1 

defendant.   2 

In this case the juror said via note she doesn’t 3 

want to convict anyone.  And we believe the proper course 4 

for the Court would have been to question the juror as to 5 

exactly what she means; whether or not she personally 6 

cannot convict anyone or whether or not the evidence was 7 

such that she doesn’t believe that she can convict 8 

anyone.   9 

At that time the Court could make a decision as to 10 

whether to keep her on the jury and give the Allen charge 11 

or dismiss her and appoint an alternate juror to take his 12 

place, or take her place.  That was never done and we 13 

believe that was error that would entitle Mr. Darrieux to 14 

a new trial.   15 

And that would be the sole issue here.  I would say 16 

Judge that that was objected to again.  This is kind of 17 

that grey area.  It was objected by Rodney Davis but it 18 

wasn’t an issue for an appeal.  So to the extent that it 19 

was an error by counsel yes, he objected, but he didn’t 20 

enunciate anything.   21 

And if that did perfect an appeal or his right to an 22 

appeal it wasn’t appealed; it was not an issue raised for 23 

the Appellate Court.  So, therefore, we believe that he 24 

should get his application.  And that would be all, Your 25 
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Honor.   1 

THE COURT:   Do you -- would you like to call any 2 

witnesses or will you stand on the record --- 3 

MR. MURPHY:   --- we’re going to stand on the 4 

record, Judge. 5 

THE COURT:   And essentially review the record and 6 

it’s essentially a question of law? 7 

MR. MURPHY:   That's correct.  8 

THE COURT:   Mr. Limbaugh, I’ll be glad to hear from 9 

you. 10 

MR. LIMBAUGH:   Your Honor, I’d just like to call 11 

Mr. Davis to the stand briefly. 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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THE COURT:   Okay.  You may come forward Mr. Davis. 1 

[Whereupon, Mr. Davis comes forward] 2 

THE COURT:   I’m going to ask you if you could to 3 

place your left hand on the Bible and raise your right 4 

hand as the Clerk administers the oath. 5 

[Whereupon, the witness is duly sworn by the Clerk 6 

of Court]  7 

THE CLERK OF COURT:   Please be seated.  State your 8 

full name for the record and please spell your last name. 9 

THE WITNESS:   Rodney Davis, D-A-V-I-S. 10 

MR. LIMBAUGH:   May it please the Court?    11 

THE COURT:   Yes. 12 

- - - - - 13 

RODNEY DAVIS, 14 

Having been first duly sworn, 15 

Was examined and testified as follows: 16 

DIRECT EXAMINATION 17 

BY MR. LIMBAUGH: 18 

Q.   Good morning, Mr. Davis. 19 

A.   Good morning. 20 

Q.   It’s going to be fairly brief.  I just want to ask 21 

you a couple of questions to lay a foundation.  How long 22 

have you been practicing criminal law? 23 

A.   Twenty-four; since 1996. 24 

Q.   And I believe most of that was with the Public 25 
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Defender’s Office, is that correct? 1 

A.   Yes.  My longest term has been as a public defender. 2 

Q.   Okay.  Now did you get a chance to review the record 3 

in this case? 4 

A.   Yes, sir. 5 

Q.   Do you recall making the objection to the Allen 6 

charge being given? 7 

A.   Yes. 8 

Q.   It seems like you tried to give an explanation for 9 

your objection but can you kind of explain your thought 10 

process there? 11 

A.   Sure.  When there is an issue, this is a unique one 12 

where the information was the juror can’t convict anyone.  13 

And that was unique.  And I’ll be honest I think it threw 14 

me a little bit. 15 

 But anytime the jury comes back and says they are at 16 

an impasse as a defense attorney I think it’s appropriate 17 

you object to the Allen charge even though it’s approved 18 

in the sense that it might overtly influence the 19 

minorities; meaning the smaller group of the vote. 20 

 I tried to state that on the record however artfully 21 

or inartfully but I know that the Allen charge is 22 

approved and so I didn’t have an alternative for the 23 

Judge to substitute for that.  So, I wanted to note my 24 

objection and preserve the issue for appeal.  Certainly 25 
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if the Judge ruled in my favor great but it was mostly a 1 

precautionary one to ensure that I marked it similar to 2 

directed verdict even if I don’t think there is a whole 3 

lot of value in it I’m going to make it because you’ve 4 

got to put that place mark down. 5 

Q.   You believe you made a contemporaneous objection as 6 

would preserve it for appeal? 7 

A.   Yes. 8 

Q.   Okay.  And one final question.  What generally is 9 

your understanding of the purpose of an Allen charge to 10 

be? 11 

A.   In fact just this week I was reading a new case come 12 

down, and I’m not going to remember it right now, that 13 

kind of dealt with this issue; that was just this week. 14 

 In my explanation of it it’s sort of a come on why 15 

don’t you give it one more try.  Everybody listen to 16 

everybody else.   17 

And then the Judge did say that in there I did not 18 

object following it to the content of it and having read 19 

the case this week maybe I should have objected to the 20 

content but now we’re how many years later.   21 

But the purpose is we’ve come this far, it’s in your 22 

hands, are you sure you’re deadlocked?  And while I 23 

understand that there is a need for that on behalf of my 24 

client I objected because the fear is that’s an undue 25 
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influence from the Court on the jurors. 1 

Q.   And no one could expect you to object to reasoning 2 

from a case that just came out a few years ago, is that 3 

correct? 4 

A.   Right. 5 

Q.   Okay.  6 

 MR. LIMBAUGH:   That’s all the State has for Mr. 7 

Davis, Your Honor. 8 

 THE COURT:   All right.  Any cross-examination? 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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CROSS-EXAMINATION 1 

BY MR. MURPHY: 2 

Q.   Did you have any discussions with the jurors after 3 

the verdict about whether this was or specifically with 4 

Ms. Bayliss [phonetic] as to whether or not she had a 5 

personal belief about convicting or not convicting verses 6 

a question of the evidence? 7 

A.   I don’t recall any contact with her.  I’m not sure I 8 

had any contact with any jurors.  If I -- I could check, 9 

I’ve got the box back there with my file but I truly 10 

don’t remember any contact with any jurors. 11 

 There are occasions that after trial; this was when 12 

I was in private practice, if it was an appointed case, a 13 

conflict case from the Public Defender’s office up here 14 

in Berkeley.   15 

 When I was in the Public Defender’s office or years 16 

ago in the Solicitor's office we would sometimes send out 17 

questionnaires afterward.  I don’t believe in private 18 

practice that I did that. 19 

Q.   Thank you.   That’s all I have. 20 

 THE COURT:   All right.  Anything further? 21 

 MR. LIMBAUGH:   Nothing further from the State, Your 22 

Honor. 23 

 THE COURT:   You may step down. 24 

 THE WITNESS:   Thank you, Your Honor.  25 
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 [Whereupon, the witness is excused and exits the 1 

witness stand]  2 

 THE COURT:   Does that conclude your --- 3 

 MR. LIMBAUGH:   --- that does conclude the State’s 4 

case, Your Honor. 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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RULING BY THE COURT 1 

THE COURT:   All right.  One of the things that sort 2 

of appears to be relevant in this case is the Rules of 3 

Evidence, Rule 606(b).  And it says [Reading]:   4 

Inquiry into validity of a verdict or indictment.  5 

Upon an inquiry into the validity of a verdict or 6 

indictment a juror may not testify as to any matter or 7 

statement occurring during the course of the jury’s 8 

deliberation or to the effect of anything upon that or 9 

any other juror’s mind or emotion as influencing the jury 10 

to assent to or dissent from the verdict or indictment or 11 

concerning the juror’s mental processes in connection 12 

therewith except that a juror may testify on the question 13 

whether extraneous prejudicial information was improperly 14 

brought to the jury’s attention or whether any outside 15 

influence was improperly brought to bear upon any juror.   16 

Nor may a juror’s affidavit or evidence of any 17 

statement by the juror concerning a matter about which 18 

the juror would be precluded from testifying be received 19 

for these purposes.   20 

 So as a general rule you can’t inquire into jurors 21 

what they say in their deliberations.  There has been as 22 

I recall, and I don’t recall the name of the case, there 23 

is a case where there was a mention of a juror stating a 24 

racial bias and that was brought out in a question.  And 25 
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the Supreme Court said that when there is an outside 1 

prejudicial influence you can ask about that.  But that 2 

was not the case in this instance.  And if it were it’s 3 

still a matter for an appeal and not for post-conviction 4 

relief.  I think it’s an appellate issue and not one for 5 

my consideration. 6 

But I do note that the Allen charge that was given 7 

is a good one.  And I particularly note that in the Allen 8 

charge it says [Reading]:  9 

Although the verdict of the jury must be unanimous 10 

every one of you has the right to your own opinion.  11 

That’s important.  The majority should consider the 12 

minority’s position and the minority should consider the 13 

majority’s position.   14 

And it goes on to say:  The verdict you agree on 15 

must be your own verdict, the result of your own 16 

convictions and you should not give up your firmly held 17 

beliefs merely to be in agreement with your fellow 18 

jurors.   19 

I don’t think it could be said any better than that.  20 

I think the Allen charge that was in the most recent case 21 

was clearly one that was focusing on putting pressure on 22 

the minority.  But this right here is language that says 23 

exactly the way it ought to be that don’t give up a 24 

firmly held belief just by virtue of coming to an 25 
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agreement.  The majority should listen to the minority 1 

and the minority should listen to the majority.  And 2 

everyone has a right to their own opinion. 3 

I remember reading that case and that was the focus 4 

of the opinion was don’t put pressure on the jury to 5 

alter their firmly held beliefs.  And I think obviously 6 

this charge took place long before that opinion.  And 7 

there are some judges that say, I think Judge Powell 8 

[phonetic] has the very worst.  He would really bear down 9 

on the minority and kind of put pressure on them.   10 

But this is a very good Allen charge that correctly 11 

states what should be stated.  So I am going to deny the 12 

post-conviction relief.  I’m going to ask that you 13 

discuss in there Rule 606 to whatever extent is relevant 14 

to this case that there was no prejudice or anything such 15 

as that was brought up that would allow the Court to 16 

engage in what their thought process was.   17 

And the record speaks for itself as far as the 18 

merits of the Allen charge, which I believe was a good 19 

charge.  But you’re protected on the record in that 20 

regard for appellate purposes.  Good luck to you.   21 

MR. MURPHY:   Yes, sir.  Thank you, Judge.    22 

MR. LIMBAUGH:   Thank you, Your Honor.  23 

THE COURT:   All right.   24 

********END OF TRANSCRIPT OF RECORD******** 25 
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(The following proceedings were had in open court.)

MS. DIXON: May it please the Court.

I'm Danielle Dixon, assistant attorney general for the

State of South Carolina.

This is the case of John Darrieux v. State, Docket

Number 2021-CP-08-1370. Mr. Darrieux is serving a 30-year

sentence.

He was indicted in June of 2015 for first-degree

burglary, third-degree burglary, three counts of armed

robbery, three counts of kidnapping, and possession of a

weapon during a violent crime.

In January of 2016 he proceeded to a jury trial before

the Honorable Benjamin Culbertson. He was represented by

Rodney Davis. Assistant solicitors Mason West and Daniel

Poulos prosecuted the case. Mr. Darrieux was acquitted of

third-degree burglary but convicted of all other charges and

sentenced to 30 years each for kidnapping, armed robbery, and

burglary, and then five years for the weapon charge. Those

were all concurrent.

He filed a notice of appeal. It was perfected by

Appellate Defender LaNelle Cantey DuRant. It was affirmed.

The remittitur was sent May 25, 2018.

He filed his first PCR action June 14, 2018. That's

Docket Number 2018-CP-08-1068. He raised various grounds of

ineffective assistance of counsel. There was an evidentiary
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hearing before the Honorable Michael G. Nettles. He was

represented by Chris Murphy. An order of dismissal was

issued December 26, 2019. He did not file an appeal from

that first PCR action.

He filed his second and current PCR January 21, 2022,

and raised ineffective assistance of counsel, denial of due

process, erroneous Allen charge, and ineffective assistance

of PCR counsel for failing to file an appeal.

Your Honor, our understanding today is that the only

issue they're going forward on is the late appeal of the

first PCR, which the State believes, based on the evidence,

he is entitled to.

And at this time, I will turn it over to Ms. Swope.

THE COURT: Yes, ma'am.

MS. SWOPE: Yes, your Honor. Denise Swope here for

Mr. John Darrieux.

As the attorney general just stated, the case was -- the

order was issued in the end of December in 20- -- okay, 2019.

That's correct. And the order itself correctly states that,

pursuant to Austin, an applicant has a right to appellate

counsel's seeking review and the PCR counsel must file a

notice of appeal on applicant's behalf.

The order was apparently sent to my client from prior

counsel on September 10, 2020, so it was a great number of

months. According to the letter from the attorney general's

646



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5

office, it was sent to the trial -- to the PCR counsel

January 10 of 2020. I understand things get lost in the

mail. However, regardless, the order that he sent to my

client -- and I'll hand you up a copy of it as well -- says,

"Enclosed is the order of dismissal. I understand you want

to seek an appeal, and this is how you do that," and gave him

addresses and stuff. It was after the time period when he

could have.

And secondly, it is our contention, your Honor, that

counsel should have submitted notice of intent to appeal on

behalf of our client and he did not.

So today we would be asking that he be allowed to have

the appeal pursuant to Austin.

And I'm handing the letter from Mr. Murphy up to the

clerk to put it in the record.

THE COURT: And I guess we'll mark this as Applicant's

Exhibit --

MS. SWOPE: Yes.

THE COURT: Do you have a copy for -- and this is the

Court copy?

MS. SWOPE: It is.

THE COURT: Okay. Then we'll mark that as Applicant's

Exhibit 1.

Okay?

MS. DIXON: And the State has no objection to the
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letter.

(Applicant's Exhibit Number 1 admitted into evidence.)

THE COURT: Okay. Anything else from the applicant?

MS. SWOPE: Nothing, your Honor. My client just wants

to have his review that I believe he's legally entitled to.

THE COURT: Okay.

Any response from the State?

MS. DIXON: Nothing further from the State. We do

believe under these circumstances he did not voluntarily

waive his appeal of the first PCR.

THE COURT: Okay. I'm glad to sign an order to that

effect, that he's entitled to a belated appeal of the first

PCR denial.

MS. SWOPE: Thank you, your Honor.

(End of proceedings.)
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