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ON THURSDAY, APRIL 15, 2010 AT 9:35 A.M.:

THE COURT: Anything before we bring the jury
in?

MR. WILDER: May 1t please the Court.

THE COURT: Yes, sir.

MR. WILBER: To put on the record some things
that have  happened since last night.

Early this morning I issued a subpoena for Edward
Brown based on what was testified to ballistically
yesterday and -- by Ray Mackessy.

And the Court did sign an order which we

~appreciate and we have made arrangements to fax that down

to SCDC where Edward Brown is, to have him transported
back to Sumter County. And that has been done this
morning.

And, Your Honor, in addition to that, in chambers
this morning with Mr. Corbett present and Mr. Sullivan
present, we discussed the matter of the 9-1-1 tape. And I
was going to move this morning under a continuing Brady
motion that the State be réquired to furnish me witﬁ any
material as to who may or may not have made the
statement.

That created a difficulty.

As tﬁe Court will recall, when Towanda was

testifying, she seemed like she didn't want to own up to
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that being her &oice. - So then T went exploring to find
out whose voice it might have been and encountered the
witness yesterday who said it wasn't her.

However, the State now advises us that they have
made the ingquiry and we'believe it's Brady, Your Honor, as
to what that witness said. And Mr. Corbett disclosed to
ﬁs in chambers this mdrning that they had a meeting
yesterday and that Towanda identified herself as being the
witness who actually did make the 9-1-1 call, And
Mr. Corbett disclosed that to us in chambers, but I
believe it was Brady and should have been given to us at
whatever point the State discovered the identity of that
voice.

And now we have been notified of that, so I‘don‘t
have a Brady motion to renew at this moment but I did want
to put that on the record because it's important as to my
client's options as to who we would call during his case
when it comes to his turn to put up witnesses.

Thank you, Your Honor.

THE COURT:‘ All right. Mr. Sullivan, do you
have anything further?

MR. SULLIVAN: I don't have anything to add, Your
Honor. I would join in his motion, however.

THE COURT: All right. Let's bring the jury .in.

MR. CORBETT: Your Honor, if I may, before we do
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that. IAjﬁst wénfed ﬁo clarify somefﬁigg.

| Yesterday, I had offered into evidence a number
of photographs. In an attempt to move the process along,
I did a couple of them as groupings.

THE COURT: Right.

MR. CORBETT: One of which is a photogréph of a
pickup truck. And I'm just going to re-staple this,
Judge, because it looks like one came loose. The
photograph's a pickup truck, Exhibit 17. There's a
separate group of photographs of close ups of bullets

taken from the ground and I do not see a sticker on it,

Your Honox. If we could have just a moment to clear that

up in case I need to refer to it in the trial process.

THE COURT: All right.

(Pause.)

MR. WILDER: Your>Honor, there are close ups of
the cartridges and bullets and that sort of thing, and
markers. They were collectively identified as State's
Exhibit Number 16.

Mr. Corbett and I have examined those and
determined that the staple came locose after it was
affixed. We have no objection to them being re-stapled
collectively.

. THE COURT: All right. .

MR. WILDER: And they were the groupings. We had
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no objection to them coming in.

MR. SULLIVAN: Right. That's correct.
THE COURT: Good.
MR. WILDER: Good.

(Thereupon, the photograph was affixed to the

proper exhibit. State's Exhibit No. 16, photographs, and

State's Exhibit No. 17, photographs, were received into

evidence.

the Jjury.

N

)
MR. CORBETT: Thank you, Your Hocnor.
THE COURT: All right. Bring the Jury in.
{Jury enters courtroom at 9:44 a.m.)
THE COURT: Good morning, ladies and gentlemen of
|

I hope you had a nice evening.

At the end of the day yesterday, 1 asked you not

to read any news media or anything overnight in this

case. I’

d like to ask you now: Did anyone read The Iten

this morning, the article concerning this or any other

media or

anything about this case?
If you did, please raise your hand.
(No responses.)

THE COURT: All right. Thank you. All right.

Are we ready .to proceed?

Honor.

MR. CORBETT: State is ready to proceed, Your

THE COURT: Call your next witness.
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DOMINICK WEST - DIRECT

MR. CORBETT: Your Aonor, the State would call
Investigator Dominick West.

DOMINICK WEST, having been duly sworn, was
examined and testified as follows:

THE CLERK: State your name and spell your last
for the record.

THE WITNESS: Dominick West, W. E. S. T.

DIRECT EXAMINATION

BY MR. CORBETT:

Q. Investigator West, good morning.
A, Good morning.
Q. Investigator West, tell us if you would, please, by

whom are you employed?

A. Sumter County Sheriff's Office.

Q. And hpw long have you been with the Sumter County
Sheriff's Office?

A, This July will be 10 years.

Q. BAnd what have your duties with the sheriff's office
included?
A. I currently work in the investigations division as an

investigator.

Q. Have ybu worked in any other divisions?
A, I was patrol deputy for five years.
0. And back in 2008, were you in the investigative

division at that time?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DOMINICK WEST - DIRECT

A. Yes, sir. I was.

Q. Did you have occasion to be called out to Duffie Rcad
on May 10th of 20082

A. . Yes, sir. I was.

Q. Okay. Just kind of in general tell us a little bit
about the process of how you get to a particular call.
How is 1t that it's you as opposed to someone else?

A. We had, we as investigators we have a on-call
schedule. I was on call for that week going into that
weekend.

On that day lieutenant -- I received a phone call from
Lieutenant Terrence Colclough that there was a shooting
incident off of Duffie Road. I responded where I met with
Lieutenant Colclough. He advised me that the victim had

MR. WILDER: Objecﬁion, Your Honor. I'd object
to what Colclough told him.

THE COURT: Sustained. You:can rephrase your
question.
BY MR. CORBETT:
Q. Now, when you arrived on the scene, were any shooting
victims present?
A. No, sir. As I arrived, the victim was actually
gransported by EMS, then air lifted.

Q. If you would, sort of walk us through what yod did
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DOMINICK WEST - DIRECT

when you afgived on the scene.

A. When I got on the scene, like I said, I was met by
Lieutenant Terrence Colclough. Briefed. He showed me
where different shell casings --

" MR. WILDER: Your Honor, again, out of an
abundance of caution, it didn't sound like when he started
to answer he was éoing to say hearsay but he did say, he
told me and that --

THE COURT: I think he said he showed.
MR. WILDER: Showed. Okay. ©No objection to
showed. Okay.

I'm sorry. Must be my feeble hearing, Your

Honor..
THE COQURT: No problem.
- THE WITNESS: He showed me where different shell
casings were. Different ballistics was on the ground. It
was, the scene was secured. I started walking off. I

made contact with CSI personnel, Investigator Ray

Mackessy.

BY MR. CORBETT:

Q. All right. Let me stop you there for just a moment.
You‘said the scene was secure. What does that wmean?
A, It was taped off. We have yellow tape to mark it as a

crime scene or it says, do not cross.

Q. Now just in general, I'm going to show you here what's
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DOMINICK WEST - DIRECT
been marked as State's Exhibit Number Five. And that
picture there, does it -- would you just show that to the

jury? Is that what you mean when you say it's marked off
with tape?

A, Yes. It's marked off with yellow tape, say crime
scene, do not cross.

Q. Now you indicated the scene had been taped off and

then you began marking?

A. Yes, sir.
0. =~ Tell us what that means and what you did.
A. Marking -- each shell casing that I found I marked

with a numeric, a number.
Q. Investigator West, I‘m»going to show you State's
Exhibits Five, Six, and Seven. And if you would, I'm
going to get you to tell us, and then I'm going to get you
to show the jury what you did in those pictures. .Tell us
what we see in those pictures and what you did.
A. In Exhibit Five, it's just at the corner of the house,
at the edge of the roadway where you see markers down,
numerous. And the yellow tape. When you see myself, I
was I'm on the-phone with the other personnel. ‘ |

In Exhibit Number Six, same photograph. I beiieve it
was a closer shot to number seven, number two, number 12,
numbers on the ground where shell casings or bullets was

found.
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DOMINICK WEST - DIRECT

Also Number Seven is the same identical -- identified
-- identical one to Number Five.
Q. Now I'm going to show you what's been previously
marked as State’'s Exhibit Number Eight. Can you tell us
what that is?
A, A bullet hole in the side ¢f the passenger door of a

red Ford Explorer marked as number eight.

0. Did you also mark that one?
A. Yes, sir.
Q. I'm going to show you what's been marked as State's

Exhibit Number One. AAnd tell us what we're looking at
there on that, pléase.

A, It's at the beginning of the trailer, close to the
edge of_the roadway by the tree in the backyard. You see
different markers, the number markers, four, five, six and
number 13, also with the yellow crime scene tape.

Q. And State's Exhibit Number Bight, what are we looking
at there?

A. We're at the back of the trailer where you see four,
the number markers and also it's a fifth one, but it's
turned to the side along with the yellow crime scene tape
with a blue truck on the back of the trailer where shell
casings were located.

Q. Are you the person who put out those markers?

A. Yes, sir.

11
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DOMINICK WEST - DIRECT

Q. Now, did ycou have occasion to come in possession of

some evidence that had not been marked on that particular

day?l

h. Yes, sir.

Q. Tell me how that came about.

8. Bbfter doing the investigation, I go back. As an

investigator,AI go to revisit the area, thé“incident
location. 'And when I was there one day, I can't remember
the day, I think it was the 12th. I think this happened
on the 10th, the 11lth. The 12th when I was there, I was
walking around the incident location and I saw a shell

casing in the front vyard.

Q. And was that shell casing also . diven to Investigator
Mackessy?

a. Yes, sir. I did an evidence card and turned it into
evidence.

Q. Investigator West, if you would sort of pick us up.
You arrived on the scene. It had been tapped off. You
began parking. Kind of walk us through what else was kind

going on with you that day at the scene.
A. Like I say, I began markiﬁg. Also I made notification
tc my ‘superior CSI personnel, Sergeant Burnish,vCaptain
Turner, in reference to the incident.

I think -- I don't know how I came to the point of

understanding that Ms. Angela died but it was, it was told
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DOMINICK WEST - DIRECT

tc me that she had died on the way, en route to the
hospital.

I again also notified Captain Turner, you know, the
outcome of the situation, that Ms. Anderson did die. So,
also Captain Frank Thompson, he was the ccocmmander on
call. He was notified and also he respondedk
Q. But in terms of putting up the markers, was that you
doing that?

A. Yes, sir.

Q. Now in addition to putting up the markers, what other
efforts did you undertake there at the scene that evening?
A. After other personnel had arrived, Sergeant Burnish,
Sergeant Mackessy, I went on to interview different

individuals that was located at the residence at the time.

Q: And you did that that same evening?
A Yes, sir. That day and days afterwards.
Q. Now id terms of the interviews, do ycu recall about

how many pecple were there when you got there?

A, It was ~- it was & bunch of little small kids and the

four individuals I interviewed. Also ended up

being Willie Mae Duffié and Isaac Duffie was there, but I
didn't take any statements at that time.

Q. At the conclusion of the interviews there on the scene
that evening, was there anything else that you did on the

scene that particular day?
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DOMINICK WEST - DIRECT-
A. On the sceﬁe that particular day, that was it. I
‘gathered -~ T did the interviews. I gathered the
pépefwork. I made contact:with my captain, advised of the
-possiblé suspects. And he, I think he went, he went
gathéring warrants on the individuals.
Q. So you developed suspects that same day?
A, Yes, sir.
Q. As a result of your investigation, the issuance of

warrants, who was ultimately arrested as a result of the

investigation?
A. Mr. Samuel Montgomery and Mr. Sherald Anderson.
Q. Now I'm going to show you what's previously been

mafked as-State's Exhibit. Number 17. Can you identify
those? |

A. That's the possible vehicle that Mr. Montgomery was
driving that day of the incideht.

MR. WILDER: Your Honor, I'm going to object and
ask that be stricken. He didn't see that that he just
testified to. And so I object as hearsay, and it wasn't
résponsive to the question even.

| THE COURT: Sustained. Rephrase your'qﬁesfion;'

MR. CORBETT: Yes, sir. .

MR. WILDER: I move that it be stricken froﬁ'the
record.

THE COURT: That answer 1s stricken at this tima.
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DOMINICK WEST - DIRECT
The jury will disregard the last interchange between
Mr. Corbett and the detective.
BY MR. CORBETT:
Q. Do you know when Mr. Anderson was taken into custody?
A. He was taken into custody at the bus station right

after, several -- should be about 30 minutes after

Mr. Montgomery was taken into custody, may not even be 30

minutes.
Q. So, they were taken into custody on the same day?
A. Same day.

Q. Okay. Was it the same day of the incident?

A. No, sir. It was the day after.

Q. Were you present when Mr. Montgomery was taken into
custody?’

A. Yes, sir. I was.

0. Where did that happen?

A. At Sunset -—- it was, I believe it's name, the o©ld name
was Sunset Inn over on North Main Street. Sunset Motel.

Q. What happened when you got to the motel on North Main

Street that day?

.A. I got there. I notified the on-call commander. I

notified my captain. I notified the shift lieutenant.
Colclough, Sergeant Ray and Deputy Clark, Deputy Conyers
all responded. We set up right there at the center right

there on North Main, the Adult Education Center, whatever,

15
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DOMINICK WEST -~ DIRECT

something rehab, something rehab center, we set up right
there, planned out how we was going to go into the
location and knock on the door.

We got with the hotel management advising that we had

a possible suspect in the room. They gave us keys to the
door and then we planned. We executed. We knocked on the
door. We tried to make entry and which we did.

And théen Shawnda Miller, we knew that Mr. Montgomery
and Shawnda Miller --

MR. WILDER: Your Honor, I'm going to object to
anything that's hearsay. T don't object_to what he
actually did. What he knew and where he got that
information may well be hearsay.

THE COURT: Objection sustained. Yoﬁ cannot

testify. You may say what you did.

BY MR. CORBETT:

Q. Did Shawnda Miller arrive on the scene?

A. Yes, sir. She did.

Q. Did she know Samuel Montgomery?

A. Yes, sir. She rented the room for him,

Q. Did. she provide assistance in having Mr. Montgonery

come out of the room?
A, Yes, sir. I advised her that we was looking for him
and she stated that he was scared to come out. So I

advised her to call him on the phone and I talked him
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DOMINICK WEST - DIRECT
out. He opened the déor. Sergéant Trevor Brown was'also
at the scene, and he was arrested.
Q. So you spoke with him on the phone?
A. Yes, sir.
Q. Investigator West, was the sheriffi's department able
to recover any weapons?
A. No weapon was recovered in this investigation.
Q. At this point in timé, were both Mr. Anderson and
Mr. Montgomery now under arrest?
A. Mr. Montgomery was arrested first. He was transported
from the motel by Deputy -- Detective Clark to Sumter Law
Enforcement Center.
Q. And you indicated that Mr. Anderson was arrested on
the same day?
A. He was arrested the same day, probably within minutes,
15 minutes, 20 minutes afterwards, at the bus station.
Q. So some short time after Mr. Montgomery was‘arrested
Athen Mr. Anderson was also arrested?
A. Yes, sir.
Q. And that was the next day?
A. That was the same day. They was arrested on the same
day
Q. No, 1 mean. I'm sorry.
A. The day after the incident.

Q. I'm sorry. The next day after the incident?

17
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DOMINICK WEST ~ DIRECT
A. Yes, sir.
Q. Now, Investigator West, you didn't actually get to the
Duffie Road scene on May the 10th, until it was, the
shooting part was ovexr; is . that correct?
A. Yes, sir.
0. So your information about what happened on Duffie Road

was a result of statements of witnesses that you spoke to?

AL Yes, sir.

Q. Now with regard to some of the photographs that I've
beén showing you with the markers that you put out, did
you make any effort to identify those particular items or
was that Mr. Mackessy?

A. No, sir. I was —-- I saw shell casings and bullets,
and whole, an unfired bullet and just put the markers

down. | |

Q.' You indicated a little bit ago that y'all weren't able

to recover any weapons?

A. Yes, sir.
Q. Did you actually look for weapons?
A We didn't look for -- we didn't have any -- well, when

the suspect was arrested, he didn't have any weapons on
him, When he was questioned and interviewed, asked for
the weapon but he declined to give the weapon.

MR. WILDER: Objection, Your Honor. First of

all, it's not clear which Defendant he's talking about but
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DOMINICK WEST - DIRECT

even 1f it was, it's unlawful for them to ask that
guestion. -

THE CQURT: All right. You need to --

MR. CORBETT: I'll withdraw that guestion, Your
Honor. |

THE COURT: ~-- withdraw the gquestion or rephrase
it. Sustained. '
BY MR. CORBETT:
Q. Did you or other officers go to any particular
locations and look and make an effort to find any of the
weapons?
A, We did.
Q. And do you remember which locations that you went to
or whose location it was?
A. I, I typed up the search warrant to Sammie
Montgomery's residence off of Pear Tree or Peach Tree,
it's one of those -- the name of the road. It’s on the
search warrant. We searched his residence.
0. So y'all did make efforts to look for the weapon?
A. Yes, sir.

MR, WILDER: Your Honor, I have a motion I'd like
to make at this time.

THE COURT: All right. Ladies and gentlemen of
the jury, I'll dismiss you to the jury room to take up a

matter of law.

19
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DOMINICK WEST ~.DIRECT

(Jury exits couwrtrocom at 10:10 a.m.)

THE COURT: Yes, sir. Mr. Wilder?

MR. WILDER: If it please the Court. At this
time on behalf of Sammie Montgomery, I'd make a motion for .
mistrial.

- THE COURT: What's your basis?

MR. WILDER: The basis, Your Honor, is that
Mr. Corbett asked the witness, - did they make any attempt
to find or recover a. weapon.

The answer was then, well, we asked the
Defendants or Defendant, and I couldn't tell which one he
was talking about, and he said, but he refused to give us
any information about it.

That in and of itself -- I objected. The
objection is groundéd on it being unlawful because they're
commenting on the Defendant's right to remain silent. And
the Defendant doesn't have to.give up any statement. But
by posturing that as the Defendant, either one of them,
being uncooperative and refusing to give a statement about
where the weapon 1is, that's simply. the Defendant
exercilsing his right to remain silent.

There's no way for us to posture in the mind of
the jury that thereby -- and then to further compound iﬁ
with respeét to Sammie Montgomery, the effort‘was going to‘

Samuel Montgomery's residence to execute a search
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DOMINICK WEST - DIRECT

warrant. So it's now as though that was the Defendant
that they were trying to get the gun from.

And so, I, I believe that that's prejudicial,
that it invades my client's right to a fair trial, that
it's mistrial material, that that is the State commenting
on either one of these gentlemen's right to remain silent,
that they should not be permitted to do that.

And that a mistrial should be granted at this
time.

THE COURT: Thank you, Mr. Wilder. Do you join
in that motion?

MR. "SULLIVAN: I do, because it was, as
Mr. Wilder said, because it was unclear if it was Mr.
Montgomery or both Mr. Montgomery and Mr. Anderson. 1
would join in.

THE COURT: Thank you. M™Mr. Corbett?

MR. CORBETT:' Judge, the gquestion was asked. It
was cbjected to. Your Honor sustained the objection.

I rephrased and went a different direction away
from that.

We -- ultimately my guestion was aimed at, you
went to the residence .and made an effort to find it, was
what the gist of the gquestion was intended to be it but it
was objected to and it was sustained.

&nd, Judge, at this point we think that was the

21
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DCMINICK WEST - DIRECT

proper remedy and we moved away from that issue.
- THE CQURT: All right. Anything further?

MR. WILDER: No, sir.

MR. SULLIVAN: No, Your Honor.

THE COURT: I'm going to deny the mistrial simply
because I can glve a curative instruction and I will give
a brief instruction at the end that tells the jury
defendants have a right to remain silent and they can‘t
even consider that.

And I'll expand that to not just being, remaining
silent here at trial if they do that, but at any point in
time. So, I would give a curative instruction on that in
my charge. All right.

Thank you. Bring the jury back in.

{Jury returns to courtrdom at 10:14 a.m.)

THE COURT: Mr. Corbett, you may proceed.

BY MR. CORBETT:

Q. Investigator West, once the arrests are made then sort
as the investigator, what's the next step for you?

A. What, like I say, Sammie Montgomery was arrested
first. He was brought back to the Law Enfofcement Center
where he was -- | | x

Q. Well, I tell you what. But, you know, iﬁ termslof,
they're already arrested?

A. Arrested.
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DOMINICK WEST -~ CROSS
Q. Then aftér thef‘re, whichevéfvdiréctioﬁ they gé, what
as you, the investigator, are then doing?
A. Arrest and try to interxrview them.
Q. So you indicated you had gone back to the scene?
A. Going back --
Q. Did you indicate previcusly you went back to the
incident scene?
A. When?
Q. After the arrest.
A. After arrest went to the Law Enforcement Center for
the interview.
Q. No. I'm talking about unconnected to these two
individﬁals. Did you go back to the scene?
A. Afterwards?
Q. Yes, sixt.
A. Days afterwards. Yes, sir.
Q. Now at some point in time, do you compile all of your

information into some type of report or packet?
A. Yes, sir. Package.
MR. CORBETT: Investigator West, thank you.
Please answer any questions these gentlemen have.
THE WITNESS:. Yes, sir.
THE COURT: Mr. Sullivan?
MR. SULLIVAN: Thank you, Judge.

CROSS-EXAMINATION

23
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BY MR. SULLIVAN:
Q. Investigator West, you said that your role when you
first got to the scene was to talk to the first
responders, see what they had to say. You went ahead and

they showed you where different ballistics were and you

set the markers out. Correct?

A. Yes; sir.

Q. And you stated that when you got there that the”scehe
was secure. Correct? ,

A, Yes, sir.

Q. However, from the time that Angela was shot until the

first responders got there, the scene wouldn't have been

secufe. Correct?

A. They was waiting for law enforcement. It wasn't
secure.

Q. Right. So there was a time when -- after she got

shot, there was a time that, obviously, it took until law

enforcement to show up or EMS?

A. Yes, sir,
Q. Okay. Which would have given Toby Chandler a chance

to hide the gun. Right?

A. I can't answer that.
Q. You have never talked to any witneés who said that
they saw Mr. Anderson shoot Angela Anderson. Have you?

A. I spoke to the witnesses who saw everything in the
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front yard.
Q. But none of them have said that they saw Sherald
Anderson shoot Angela Anderson?
A. They didn't put it in their statement.
Q. And nobody has ever told you that, thaf
Mr. Anderson --
A. It was not in any statement nobody ever Eold me .
Q. Toby lied about having a, not having a gun and firing

a gun. Didn't he?
A. What you mean?

Q. Well, in the beginning he didn't say that he had a

gun --
A. In the -- I'm sorry.
Q. -— but he later came clean and revealed that not cnly

did he have a gun but he shot a gun?
A, After interviewing all the witnesses, no witnesses
stated to me that Toby Chandler ever had a gun. So when
Toby Chandler was interviewed at the Law Enforcement
Center after he arrived from Columbia, I didn't ask Toby
whether he had a gun or not because no witnesses stated he
had a gun.

So at the first, the initial interview with Toby
Chandler, no gun was ever mentioned to me. So he just
told me what took place at the incident location.

Q. You put the markers down. Right?

25
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A. Yes, sir.
Q. Okay. So you saw where the casings were. Right?
A. Yes, sir.
Q. And the fact that there are casings in the locations

\

that they were, that didn't give you any clue to, that it
might be a good idea to ask Toby Chandlexr about a gun?

A. No. I never saw Toby Chandler with a gun so it was no
need for me to ask him whether he had a gun or not.

Q. Now if Toby would have been honest in the beginning
and told you that he had a gun and that he fired the gun,
isn't it possible, maybe even probable, that he would have

been charged with murder also if he would have been

honest?
A. I can't answer that.
Q. In conducting your investigation and now, does it seem

strange to you that now knowing that he did have a gun and
was firing it, that no other witnesses seemed to have
noticed this, thét he was, not only that he had a gun and
was firing it, but he was firing it in the roadway. Does
that seem bizarre?

A. I can only tell you what the witnesses put down in
their report. I can't say. There was sé much éoing on
that day, I guess they overlooked that. I can only give
you what ballistics, when ballistics came back with three

different shell casings.,
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q :
Q. When did you first talk to Edward Brown and Marquise

Lucas?

A, They was never -- their names was never brought up in

‘the investigation until this trial started.

Q. Okay. But you Qould agreé that they're key witnesses
or important witnesses in this case in that they saw the
events that occurredé
A, From what I heard, they testified to just about the
same thing all the other witnesses stated to me.
Q. Well, didn't Edward Brown seem to have a good, from
his testimony, seem to have a good vantage point of what
happened and was a very --

MR. WILDER: Your Honor.

~THE COURT: What's youxr objection?

MR. WILDER: I would like to object to that.
He's asking Investigator West -~ he wasn't there. He
doesn't know where Edward Brown was standing so --

THE COURT: Sustained.

MR. WILDER: ~- calls for speculation, Judge.
BY MR. SULLIVAN:
Q. Okay. The point I'‘m getting at, Investigator West, is
you found out or law enforcement found out about Edward
Brown and Marquise Lucas as a result of my investigation?
A. I found out Monday.

Q. Okay. But those are two witnesses that law

27
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enforcement didn't originally talk to;vcorrect?
A. When I interviewed the individuals on the scene, those
two wasn't there.
Q. They wefen't there. But yoﬁ did qﬁestion witnésses
there and asked them about what happened; correct?
A. Yes, sir.
Q. And you asked those witnesses about who all was

: \

there. Right?
A. The two men, the two. guys' ﬁame that you was calling,

the names never came up in my investigation until Menday.
Q. There have been no witnesses throughout your

investigation that have ever said that there was any

problems between Sherald and Angela. Correct?
A. I can't answer that.
Q. You can't tell me whether or not there are any

witnesses who have told you that there's been any -~

MR. WILDER: I'm going to object on the grounds
of hearsay, Your Honor. ‘

THE COURT: Sustained.
BY MR. SULLIVAN: |
Q. Okay. Let me ask it this way: As a result of your
investigation, has there been anything to indicate that
there's any issues between Angela and,Sﬁerald? |
A. Not that I know of.

Q. Okay. And the only witness for the -- the only State
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witness from your investigation that would have seen
Angela shot would be Toby Chandlexr. Right?
A. Toby Chandler and Angela —-- and Mr. Montgomery.
Q. Okay. But as far as the State's witnesses -- and the

only person who was back there who could really say what
happened, back behind the trailer, would be Toby?

A. That's it. |

Q. So as far as the State's witnesses, who's the only one

who can really say what exactly happened back there behind

‘the trailer?

A. Yes, sir.
Q. It's possible that Toby shot her, isn't it?
A, Can't answer that.

MR. CORBETT: Objection, Your Honor.
THE COURT: Sustained.

BY MR. SULLIVAN:

Q- Wasn't Angela Anderson shot in the back?

A. That was told to me. Yes, sir. I ne&er saw her, so.
0. Okay. and no bullets, no gun have ever been found on
Sherald's person or ~- and his residence wasn't searched
as a result of this incident. Was it?

A. In an attempt fo locate Mr. Anderson, we went to his
mother's residence. She gave us consent to search the
residence for him as well as his firearms. Nothing was
found.
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MR. SULLIVAN: Thank you, Investigator West.

THE WITNESS: Yes, sir.

THE COORT: Mr. Wilder?

MR. WILDER: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. WILDER: ‘
Q. Investigator West, you're aware of the crime scene log
in connection with this case, aren't you?
A. Yes, sir.
Q. I'm going to show it to you because I. doubt you
remember every time that's on there. I wouldn't expect

you to. But, tell the jury what time Officer Colclough
was put down on the crime scene log.

A. He put hisself down at 16:20.

Q. And that's on the same date the incident happened?
A. Yes, sir.
Q. And so Colclough would have been the first reéponder.

That's the way you respond to it or put it down on the

form?

A. Yes, sir.

Q. -The first responder so he's the officer first on the
scene. Right? |

A. Yes, sir.

Q. Now do you see Officer_Colclougﬁ in the céurtroom?
A. No, sir. |
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Q. Where is he? Where is Officer Colclough?
A. He may be working. I can't tell you that. I don't
know.
Q. Well, where was he yesterday?
A. I don't have an ansQer for that.
Q. How about Monday, where was he?
A. He was not here.
Q. All of this week he's been working at law enforcement,
right, on duty, off and on?
-A. I don't know 1if he was working but he's still employed
with us
Q. So he's employed. Well, so he's earning a paycheck.
He's somewhere over there. Right?
A. Yes, sir? .
Q. Well he's not shot, missing in action, gone to Iragq,
dead, anything like that., Is he?
A. Not that I heard of.
Q. Okay. So he's available,t§ you. If you pick up your

radio or your phone and you call him, you can get him over

here. Can't you?
AL Yes. Possible.
Q. In fact, if you call him, boom, he'd be right here.

Wouldn't he?
Al Yes, sir.

0. That's your expectation. Now -- and he's the guy that
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A.

Q.

A.

Q.

L @]

>..

Q
A.
Q
A

0.

A, -

‘was first on the scene. Right?

Yes, sir.

Did you spread the yellow tape that's all in these

17:

An

It

An

pictures?

Colclough spread that yellow tape.

He was the only law enfo;cement officer there.
Okay.

At the scene.

So tell the jury again what time he gof there.
16:20. |

And what time did you get there, Officer West?

45.
hour and how maﬁy minutes latexr?
was 25, hour 25 minutes.

hour and 25 minutes later you get there. He's

there for an hour and 25 minutes, is that right, before

you get there?

I don't think it would have been an hour. His time

A. The crime scene tape?
| 0. Yes, sir.
A. No, sir. He did.
0. He did. Well you think he did, but you weren't there
to see him. Were you?
A. Six?
Q. You think he did, but you weren't there to see Officerx

is
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probably wrong there but.
0. Well, that's what the form says. -Isn't i1t?
A. That's what the form states.
Q. That's what it says. And whose signature is down

there at the bottom of it? Do you recognize that one?

A; His signature 1s there.

Q. It's Mr. Colclough's signature there. Isn't it?

A. It's his writing.

Q. Well, that's his job. He's the first responder. He
puts down the time people come to the crime screen. He

put there that you got there an hour and 25 minutes
latér. Right?

A, Yes, sir. Right before Sergeant Burnish.

‘0. Well, tell me how long it was before Mr. Colclough
spread that yellow tape around there. It was before you
got there. We know that.

A. Like I stated, his time is possibly wrong because it

didn't take me an hour and 25 minutes to get there.

0. But that's what the form says. And you don't
remember. Do you?

A. That's what the form states.

Q. Okay. All right. ©Now, when you get there and you put

the little yellow markers all around where there're

casings. A&nd Colclough is helping you find where they

L?re. Right?

33
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A. Yes, sir.

Q. Now sometime that same day you begin interviewingA
different people who were_shown to you as having something
to do with the case. Right?

A. Who was present at the incident location.

Q. And part of that is you taiking to Toby Chandler.
Right?

A. I talked to him later on that evening after he arrived
from the hospital.

Q. And before you talked to -- you talked to Toby before
any wafrants were issued. Didn't you?.

A. Sir?

Q. You talked to Toby before any warrants were issued.

Didn't you?

A. I talked to him that evening. Yes: sir.

Q. And you talked to him before any wérrants were issued?
A. Yes, sir. That's right. |
Q. Okay. Ask the Court'’'s indulgence. The form I'm

looking for is over here.
THE COURT: Yes, sir.
(Pause.)
BY MR. WILDER:
Q. Did you take a written statement from Toby Chandler?
AL Yés, sir. |

Q. And of course your file, you kept a copy of it; did
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you not?
A. Yes, sir.
Q. "I'll recall upon the State to produce a copy that they
took o0f that statement.

MR. CORBETT: .Judge, I would look for any
additional copies, but copies of the statements were
provided to the defense.

THE COQURT: All right.

BY MR. WILDER:

Q. I'm going to show you something and ask you: Can you
identify your signature? Is that your signature?

A. Yes, sir.

Q. I'd ask that it be marked for identification, Your
Honor.

THE COURT: Yes, sir.

(Thereupon, Defendant's Exhibit No. 8, Chandler's
statement, was marked for identification.)
BY MR._WILDER:
Q. All right. Investigator West, it's been marked as
Defense for ID Number Eight. &And you've identified that
as a statement you took from Toby Chandler.

Would you tell the jury what time of day you took that

statement from Toby Chandler?
A. The time was, the initial time of the interview,

started interview at 20:15.

35
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Q. Okay. And did he write the statement or did you write
it? |
. He wrote it.
Q. And did he sign it in your presence? .
A. Yes, sir.
0. Okay. And during that whole interview, he never said
anything about shooting a guﬁ. Did he?
A. The question was never asked to him whether he shot a
gun.
Q. I didn't ask you that, Investigator West. I asked

you: During that whole interview, did he ever say

anything about shooting a gun?-

A. No, sir.
Q. Did he ever say that he had one?
A. No, sir.

Q. -And you did ask him how 1t happened. Didn't you?
A. I did ask him what took place that day.
Q. And so he didn't say anything about having a gun or

shooting one, he must have been lying to you because his

lips were moving. Right?
A. Yes, sir.
Q. Yes, sir. Thank you very much. All right.

So Toby Chandler starts out lying to you. And then

after that y'all get a warrant for my client, Sammie

Montgomery. That's the order of the time. Right?




10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

37

DOMINICK WEST -~ CROSS

A.

Warrants were obtained.that day. I don't know what

time 1t took place.

0.

A
Q
A.
Q

Can you identify that?

Warrant.

It's a warrant for my client. Isn't it?
Yes, sir,

All right.

MR. WILDER: Ask that be marked for

identification.

THE COURT: ©Nine for identification only.

. {Thereupon, Defendant's Exhibit No. 9, warrant,

was marked for identification.)

BY MR. WILDER:

Q.

A. He's around.

Q. And we've seen him come and go from the courtroom this
week so we know he's still alive and breathing. Right?

AR, Yes, sir.

Q. Ybu call him, he comes. Right?

A. Yes, sir.

Q. So he's within your control. Correct?

A. Yes, sir.

All right. ©Now, finally, who signed that warrant?
Captain Turner, James Turner.
And Captain Turner 1s on the State's witness list. So

presume he's also working?

37
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0. Now, any question about when the warrant's issued, we
can get Mr. Tﬁrner over here and have him answer that
gquestion. Couldn't we?
A. Yes, sir.
Q. Fair enough. All right. Now, David Florence on the
Stateée's witness list, he's alive and breathing. Right?
A. Yes, sir.
Q. And where was he in connectionAwith the investigation
of .the case?
A. I can't answerjthat. I'm not sure.
Q. You don't know why Mr. Corbett has him on his witness
list?
A. No, sir.
Q. Well, he's alive and breathing. BAnd you could call
him to get him over here if you need to have him here.
Correct?
A. Yes, sir.
Q. David Florence, Jamie Turner, Officer Colclough. And
I believe I saw Mr. Burnish walk in and aiéappear. Right?
A, Yes, sir.
Q. Sb officer Burﬁish who's also helped you with this

investigation in places, he's available to you?
A. Yes, sir.
Q. Haven't heard him testify though, yet. Have we?

A. No, sir.
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Q. All right. WNow, I believe you said you did not take a
statement from Xavier Rhodes and you did not take a
statement from Edward‘Brown. Right?
A. Yes, sir. That's xright.
Q. Now let me show you State’'s -- I mean, Defense Exhibit
for ID Number One. Can you identify your signature on
that?
A. Yes, sir.
Q. Is that a statement you took from Willie Mae Duffie?
A. It is.
Q. And you verified that that is your signature?
A, It is.
Q. And you were the ome who accomplished taking that

statement from Willie Mae Duffie?

A. Yes, sir.

Q. And doces it stop with the point in time when Angela
was shot and that's 1t?

A, It‘s ~- Angela was shot when she went outside.

Q. Now presume that 1if she wanted to tell you anything

else, you would have written down what she had to say?

A. Whatever she stated.

Q. And then she didn't tell you anything else but that,
so that's what was 1in the statement. Right?

A. Yes, sir. That was it.

Q. Let me show you Defense for Exhibit Number Two and ask

39
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you: -Can you identify your signature on that statement?
A. It is.
Q. Whose statement is that?
A. Ms. Demetria Duffie..
Q. And Demetria Duffie, she -- did she give you a

statement the same day or the next day?:

A. It was the day of the incident.

Q. The day after. Okay.

A. The day of the incident:

Q. The day of the incident? The 10th.

A. Yes, sir.

Q. What time of day were you talking to Demetria?

A. It was 17:25 the interview started.

Q. And her statement stopped with Angela getting shot?
A.'ers, sir.

Q. Nothing else?

A. No.

Q. T presume 1f she had told you anything else about

seeiﬁg a gun being hid or knowing anything about a gun
Toby had, you would have wrote that down. Wouldn't you?
A. Yes, sir. | |

Q. Okay. Let me show you —-- oh, by the way. None of
these people are saying that they ever saw Toby with a gun
in the first place. Are they? |

A. No statement.




10
11
12
13
14
15
16
17
18
19
20

21

23
24

25

41

DOMINICK WEST - CROSS

Q. So if they were shooting in the road out there in
front of the porch between Mr. Anderson and Toby Chandler,

not a one of them said Toby had a gun. Did they?

A. No statement stated that.
Q. Not a single one.. Okay. Let's look at Defense
Exhibit Number Three for ID. Is that your signature on

that document?

A. It is.

Q. Whose statement is that?

A. Mr. Isaac Duffie.

Q. Mr. Isaac Duffie. Does his statement stop with Angela

getting shot?

A. That he went out the back door, saw her lying on the

ground.

Q. That's it. Dc¢éesn't say anything about what happened

4
after that. Correct?

A. That's it.

Q. Doesn't say anything about Toby having a gun. Does
ie?

A. No. .

Q. Towanda Duffie. Defense for ID Number Five, is that

your signature on that statement?

A. Yes, sir.
Q. Statement of Towanda Duffie. Correct?
A. Yes, sir.
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Q. Towanda Duffie doesn't say anything about Toby
Chandler having a gun. Does she?
A No, sir.
0. Okay. And, you know, curiously the only person who

says anything_about Sammie having a gun is Toby Chandler.
MR. CORBETT: Objection, Your Honor.
MR. WILDER: Isn't that right?
THE COURT: Sustained. Mr. Wilder.
MR. WILDER: I'1ll rephrase it, Your Honor.
BY MR. WILDER:
Q. In ény of those statements that you have in front of
you, did any one of the witnesses say that Sammie had a
gun other than Toby Chandler?
A, No, sir. None of the witnesses stated that.
Q. Let's look at Defense for ID Number Seven. Can you

identify your signature on that statement, sir?

A. Yes, sir.

) Whose statement is that?

A. Mine.

0 Well, who signed it? Whose statement were you taking?
A, Oh. Whose statement? I'm sorry. Isis. Davis.

Q. Isié Davis. And Isis Davis, did she -~ he say -

'anything to you about Toby Chandler having a gun?

a. Did she? No, sir.

Q. So it would be fair to say to the jury that the first
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43

time you heard anything about Toby Chandler having a gun

in the way of a witness saying so is Toby in here on

Monday morning?

A. This week.

Q. This week. Right?

A. Yes, sir.

Q. And that shocked you. Didn’t it?

A. it did.

Q. Okay. However, you had been told at one
by Samuel Montgomery. Hadn't you?

A, Yes. When he was in.—-

MR. CORBETT: Objection, Your Honor.

hearsay.
THE COURT: Sustained.
MR. WILDER: All right.

BY MR. WILDER:

Q. Let me show you a statement and ask that
for identification. Is that your signature?
B. It is.

Q. Whose statement is that?

A. It's Samuel Montgomery.

Q. And Samuel Montgomery --

time before

Calls for

it

be marked

MR. CORBETT: Your Honor, at this time we would

interpose an objection.

THE COURT: All right. Let me -- I'm going to

43
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i

sen& the jury into the jury room for a few minutes. It's
time for a break anyway.

Please do not discuss the case with anyone
including yourself.

(Jury exits courtroom at 10:46 a.m,)

THE COURT: All right. Mr. Corbett?

MR. CORBETT: Your Honor, my objection is that by

"handing this statement to this witness, it is the

deliberate efforf to put in hearsay to the jury, knowing
all along that that statement of his client is hearsay as
related to thié witness. And that this is nothing but a
veiled attempt to have portions of that statement

published to the jury without the Defendant having to take.
the stand. |

THE COURT: Mr. Wilder?

MR. WILDER: Your Honor, if it please the Court.
.I,believé I am entitled to have the witness identify his
sidnature, identify the time and date that he did have a
tonyersation with my client.

I agree that the substance of the conversation

may be beyond what the Court would permit me to'gohiHEoT;

But the fact that the conversation took place, fhe fact
that -- and sometimes the Court -- I think I'm actually
legally obligated and entitled to have the information of

the fact, did you have a conversation with so and so. As
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a result of that conversation what did you do. Those
things are not hearsay.

So, the fact that he had the interview, when the
interview was, the circumstances of the interview, to wit,
that he had been advised, that this man advised him of his
right to remain silent, da-da-da-da-da, that he signed a
waiver of rights form, that he was interviewing my
client.

But the substance of it --

THE COURT: Yeah, but the problem you run into
with that is that you leave the jury with an inference
that your guy was cooperative and gets in, and what he
said is in his favor without him taking the stand.

MR. WILDER: Well, Your Honor, the inference --
the State is entitled to then put in the whole statement
once I open the dobr to it, I believe.

So I don't,'I don't believe that the inference is
one that cannot be corrected by the truth should the
State --

THE COURT: No¢, but you're trying to get in, you
want the second part of that statement in there. You want
the first part and then you want the second part without
your guy taking the stand.

MR. WILDER: Jell, Your Honor, I don't deny that

Y want it all in there. I'm not denying that at all. And
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DOMINICK WEST - CROSS

I would never mislead the Court.

THE COURT: What you're trying to do is crack

open the door and let them look in there but not let them

actually see the document.

MR. WILDER: Well, Your Honor; I'm going to be
satisfied for the moment with the fact that he took the
interview and that a_statemeht was given. ~ And then the
substance of it, I agree that that's hearsay at the
moment.

THE COURT: Mr. Corbett?

\

MR. CORBETT: Judge, the problem with this is

THE COURT: I mean, he just moved for a mistrial

a little while ago because they made an inference that a

statement was made by your client. I don't know how you

can takg both.positions on it.
| MR. CORBETT: And, Judge, if --

‘MR. WILDER: I'm a defense lawyer, Your Honor.

MR. CORBETT: Jﬁdge, even though this isn't my
issue.to raise but it puts me in a predicament because
Mr. Wilder says, oh, 1f there's that inference then the
State can go ahead and put the whole thing in.

" But as you're aware, there's already been an
objection as to Brewton.mattérs on this statement. So
it's ‘an effort to put something there in fronf of the

jury.
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DOMINICK WEST - CROSS

THE COURT: Wéll, and then not putting it in
front of the jury,

MR. CORBETT: 'Sir?

THE COURT: And then not put it in front of the
jury.

MR. CORBETT: Exactly.

THE COURT: I'm going to sustain your objection.

MR. WILDER: All right. Your Honor, 1 would like
to proffer the statement out of the presence of the jury
at this time.

THE COURT: You may do so.

MR. WILDER: Okay.

BY MR. WILDER:

Q. So, now. Dominick West. 1Is that Samuel Montgomery's
signature signed in your presence?

A. Yes, sSir.

Q. Would you tell the Court for the record the date and
fime the statement was given? '

MR. CORBETT: Your Honor, I'm sorry, Your Honor.
I‘m'sorry to interrupt but may I ask that the record
reflect that this same statement was the subject of 3
Jackson versus Denno hearing prior to the --

THE COURT: That is correct. And it was ruled
that it was freely and voluntarily given and would be

admissible under the right circumstances.
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DOMINICK WEST ~ CROSS

BY MR. WILDER:

Q. All right. So now, Officer West,'when, where was that
statement given by Samuel Montgomery?

A, The date was May 11, 2008. The time was 15:58. "The
location was Sumter LEC.

Q. And you agree that that statement was'given.in your
presence and at your request?

A.. Yes, sir. It Qas.

Q. And after you advised Mr. Montgomery of all of his
rights, privileges to remain silent, et cetera?

A. Yes, sir.

Q. Let me show you another copy ofvit which has already
been mafked as Court's Exhibit Number One.

A. Okay.

Q. Is that'the same copy of it that's already been marked
for Court's purpose?

A. Yes, sir.

Q. Same. Okay. Now, and so, in connection with that,

Mr. Montgomery wrote that in his own handwriting in your

presence. Did he not?

A. Yes, sir. He did.

Q. Okay. It_wasn‘t anything you told him to make him say
one thing or another. He just put down what he

remembered?

A. What took place.
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DOMINICK WEST - CROSS

Q. What he wanted to write. Okay.

=

Yes, sir.

Q. All right. And that is Court's Exhibit Number One?

A Yes, sir.

Q. Your Honor, I.don't need to publish it for the record
because it's already part of the Court record. So in tﬁe

interest of time, I won't ask him to read it or anything

.0of that nature.

THE COURT: All right. Thank you.

MR. WILDER: Your Honor, we would -- we do
believe that we are entitled even at this point, so I
respectfully except, I understand the Court's ruling. I'm
not going to argue with you at all insofar as being
further heard, but I do respectfully except to the Court's
decision on that.

THE COURT: All right.

MR. WILDER: We're ready to continue in the
presence of the jury.

THE COURT: Why don't we all take a break at this

point in time? Let's take a 15-minute break. We'll
return at 10:10 -- or 11:10. Court's in recess until
11:10.

Yyou may step down. You're still on'the witness
stand, subject to Cross—Examination. You're not to talk

to anybody.
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THE WITNESS: Yes, sir.

{Thereupon at 10:54 a.m., a break was taken. .At
11:54'a.m., the trial resumed as follows:)

THE COURT: 'Now, let's bring the jury in.

(Jury enters courtroom at 11:54 a.m;)

THE BAILIFF: All jurors and alternate back in
the courtroom.

THE COURT: Thank you, Mr. Prince.

Ladies and gentlemen of the jury, you've been out
for about an hour, I didn't want to just keep you out.

We have some other issues that we're still going to have

'to deal with before I bring you back into the courtroon,

however I didn't want to just keep you back there.

So what I'm going to do is.I'm going to go aheéd
and release you for lunch with the instructions that you
be back here at two o}élock. As always, you are not to
discuss anything about this case with‘anyone, even amongst
yourselves.

So I'll see you back herelat twé o'clock. And I
know you'll be prompt just like you've been every time
we've had court. Thank you very much. Have a nice
lunch.

{Jury exits courtroom at 11:56-a.m.)

THE COURT: >Court will be at ease for the next 30

minutes,
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{Thereupon, the Court stood at eése until
12:37 p.m., and the trial resumed as follows:)

THE COURT: All right. Mr. Corbett, I understand
there's been a change in the posture of this case?

MR. CORBETT: That is correct, Your Honor.

With regard to this case of State of South
Carolina versus Samuel Montgomery and Sherald Anderson,
Your Honor, there has been extensive discussions between
the State and the defense regarding this case.

And I believe we are now at the following point;
that Samuel Montgomery will plead to the lesser-included
offense of involuntary manslaughter. The co-Defendant
Sherald Anderson will .plead to two counts of assault with
intent to kill, and one count of possession of a pistol by
a person with a conviction for a crime of violence as
defined in the statute.

Your Honor, the only recommendation in the case
will pertain to the Defendant Anderson. And at the
appropriate time, I will advise the Court as to the
negotiations surrounding that.

(Defendants placed under oath.)

THE COURT: Let me just have one at a time and
complete it. So I think I'll go ahead and do Mr. Wilder's
first. So if you want to go ahead and be seated we can do

that.
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MR. SULLIVAN: Okay.

THE COURT: All right. Mr., Wildexr, you represenf
Mr. Samuel Montgomery?

MR. WILDER: I do, Your Honor.

THE COURT: Have you had an opportunity to talk
with Mr. Montgomery about the charges contained that he's

facing and that he intends to plead guilty to at this

point in time?.

MR. WILDER: Yes, Your Honor. I have.

THE COURT: Do you believe he's understood
everything that you've told him?

MR. WILDER: I believe~he does, Your Honor.

THE COURT: Do youvagree with his decision to
plead guilty to the charge of involuntary manslaughter?

MR. WILDER: Yes, sir. I agree with that.

THE COURT: Do you think if this case would
continue on through.the trial that there would be-a
substantial likelihood that he,couldAbe convicted of at
least involﬁntary manslaughtex?

MR. WILDER: Yes, sir. I do believe that.

THE COURT:. Now, Mr. Montgomery, i need to ask
you a series of guestions to make sure that you're
entering-your plea freely and voluntarily,'knowingly and
intelligently, the charges that you're pleading to and the

consequences of your plea.
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Now,“you understand that we héve bequn the trial,
but the trial has not yet been completed. All the
testimony has not been put into evidence that will be put
into evidence and the jury has not had an opportunity to
deliberate on this.

And you understand that if you were to go forward

.and decided not to testify, I would instruct the jury that

they could not consider the fact thqt‘you did not testify
in any way whatsoever and it couldn't even be discussed in
the jury room.

Of course, you would also have the right to
testify ifAyou chose to do so. Do you understand that?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COQRT: Now, and you understand that when you
plead guilty at this point in time all of that -- it's now
in your hands and my hands from this point forward?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: Now, are you under the influence of
alcohol or drugs?

THE DEFENDANT MONTGOMERY: No, sir.

THE COURT: Are you taking any medications that
would cloud your judgment in any way?

THE DEFENDANT MONTGOMERY : No, sir.

THE COURT: Are you aware of any physical or

emotional or nervous condition that would make it

53
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difficult for you to understand what's happening in this
courtroom at this time?

THE DEFENDANT MONTGOMERY: No, sir..

THE COURT: ©Now, you understand that the charge
that you're pleading,guilty to, involuntary manslaughter,
carries a maximum sentence of up to five years. Do you
understand that?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: ‘And this is a non violent offense
that -- all right.

éolicitor, what are the facts that you think
would show at this point in time?

MR. CORBETT: Yes, sir, Your Honor. Your Honor,

ras has been stated in the case through the testimony of

the witnesseé before the Court, Your Honor, three
witnesses have identified Mr. Montgomery as one of the
individuals who shot on the day in question.

Judée, we are cognizant of the fact that when you
go to trial it 1s the credibility of the witnesses that
are being judged. Mr. Montgomery is charged with murdex
which as the Court knows would reguire a showing of malice
aforethought. »

We understand those issues and the difficulty of
proving to 12 people beyonq a reasonable doubt that that

existed under these circumstances, especially in light of
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the fact that so far all the witnesses seem to havé
énother individual initiating the events in the. front
vard.

But nonetheless, we believe that Mr. Montgomery
fired his weapon. BAnd we believe that in the firing of
that weapon from what we can tell he iikely intended --
was shooting at someone else, but that it's, one of his
rounds struck Angela Anderson resulting in hexr death.

So based on éll of the facts and circumstances --
Judge, when I say, all of the facts and circumstances,
it's not just the fact that you hear it but the fact that
the jury has to weigh the credibility bf that.

We have to make decisions based on the strength
of our case when we enter into plea negotiations. BAnd we
understand that, for example, thefe's a group of shell
casings in the backyard that are unexplained. We
understand that Mr. Montgomery gave a statement to law
enforcement posturing his case as a situation of self
defense.

So under all of those circumstances and
understanding the risk of continuing on with trial and
after some emotional time with the family and time of
pondering and some crying and everything else, we believe

that as of today this is the best that, the best situation

that we could come to.
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THE COURT: All :ight. Mr. Montgomery, do you
agree with fhe facts as stated by the State?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: And are you in fact guilty of the
charge of involuntary manslaughter?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: Now, again, you understand that when
you -plead guilty. you waive certain‘constitutional rigﬁts,
that you would not have to if you had gone on to trial.

The first"fight is you wai?e your right of self-
incrimination. Agéin as I said you would‘never be '
required to testify in this court, but when you plead
guilty you're in essence doing that. |

Do you wish to waive your right against self-
incrimination at this time?

THE DEFENDANT MONTGOMERY: VYes, sir.

THE COURT: Now, aﬁd again, you understand that
you're looking at up.to five_years' incarceration for this
charge?

THE DEFENDANT MONTGOMERY : Yes, sir.

THE COURT: Now, has anybody threatened'you in
any way to get you to plead guilty?

THE DEFENDANT MONTGOMERY: No, sir.

THE COURT:_ Has anybody promised you anything to

get you to plead guilty?
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THE DEFENDANT MONTGOMERY: No, sir.

THE COURT: Is the only reason that you're
piéading guilty is because you are in fact guilty of the
charge of involuntary manslaughter?

THE DEFENDANT MONTGQMERY: Yes, sir.

THE COURT: Are you satisfied with the services
rendered to ycu by Mr. Wilder?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: Has he done everything that you think
he should have done?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT:Y Do you tﬁink he's had sufficient time
to investigate the facts and circumstances of this case so
at this juncture you think he has advised you properly as
to whether to plead guilty or take it on to the jury?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: And you understand that -- do you
need’any more time to speak to Mr. Wilder?

THE DEFENDANT MONTGOMERY: No, sir.

THE COURT: Do you understand that if you change
your mind about whether or not to make the right decision
abcut whether you pled guilty likely or nct, that you only
have 10 days in which to appeal this plea or the sentence
that I give?

THE DEFENDANT MONTGOMERY : Yes, sir.
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THE COURT: Do you understand as well that if you
cannot afford an attorney for that appeal one will be
appointed for you?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: All right. On the lesser-included

charge'of involuntary manslaughter under indictment 2009-

'GS-43+0194, how do you plead; guilty or not guilty?

THE DEFENDANT MONTGOMERY : Guilty.

THE cobR¢: All right. I find there's a
substantial factual basis for the plea. I find that the
Defendant has entered into the plea freely and
voluntarily.

Obviously he knew he had a right to a trial

because we're in the middle of a trial and the jury is

still out. TIf you were to change your mind at this point
in time we could continue on with the trial. Do you
understand?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: Thank you. Mr. Corbett, what's his
record? '

MR. CORBETT: Mr. Montgomery has a priox
conviction for failure to stop for a blue light, for

simple possession of marijuana, and driving under

suspension, another driving under suspension, and it looks

like another driving under suspension --
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THE COURT: Mr. Montgomery --
MR. CORBETT: I'm sorxry.
THE COURT: Oh.
MR. ‘CORBETT: ~-- and also, assault and battery of

a high and aggra?ated nature.

THE COURT: All'right.}-Mr. Montgomery, do you
agree with the Solicitor's rendition of your criminal
history?

THE DEFENDANT MONTGOMERY: Yes, sir.

THE COURT: All right. Mr. Corbett, would you
like to say anything or the victim's family like to say
anything?

(Pause.)

THE COURT: Please state your name.

UNIDENTIFIED SPEAKER: Sally Brunson, the mother
of Angela Anderson.

THE COURT: Yes, ma'am.

MS. BRUNSON: I can't do this.

MR. CORBETT: Okay. That's all right.

THE CCURT: Yes, ma'am. Please state your name.

UNIDENTIFIED SPERKER: Marvalette Davis. I'm
Angela Anderson‘'s sister. I just ask that the Court give
the maximum on this sentence.

MR. CORBETT: Judge, there's some other family

members present but as you can tell, it's a very emotional
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time for them.

THE‘COURT: I understand that. Mr. Wilder?

MR. WILDER: Your Honor, 1if it please the Court.

I want to hand up pictures that we took of the
front of -- well, actually I didn't take them. My client
took them. We took them yesterday evening.

State's Exhibit Number 17 is the picture that Ray
Mackessy took of the front end of my client's truck the
very next day. And I would like to get State's Exhibit
Number 17 to hand up to you, Your Honor, so that you can
see that wﬁat that 1is a blowup of, is the front end of the
truck that Mr. Mackessy took the pictures of. The
driver's side -- this 1is Stafe's Exhibit 17, Your Honor. .

THE COQURT: Thank you.

.MR. WILDER: Right behind that reflector on the
front end of the truck, Your Honor, on the driver's side
on 17 is the only, that one picture is the only picture
that Mr. Mackessy took.

And, you remember, I cross-examinéd him on the
stand and asked him, did you do a blowup on that, did you
get in close on it. He said no. So State's Exhibit 17,
that picture of the front end of the driver's side is the
only State's Exhibit there was but if you look at that

section of the truck closely, you can see a little silver

spot down there behind the reflector. What that is is the
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bullet that struck Sammie's truck that was fired by Toby
Chandler on that day.

And the very next day it shows up on that
picture. Now on the picture we took, obviously there's
rust on it because it's been two years since the shooting
happened. But, my client, Your Honor, clearly told the
truth when he said he was being fired at by Toby
Chandler.

| And I do want the Court to lock at his
statement. I don't know if you got a chance --

THE COURT:  I've got a copy of it up here.

MR. WILDER: Okay. It's Court's Exhibit Number
One, Your Honor. From the git-go, I submit that all the
people that testified, his stgtement is the truth, the -
whole truth and nothing but the truth. He said that he
Qas fired at by Toby Chandler and he picked up his gun and
he returned fire which unfortunately is a nine
millimeter.

Now here's the bizarre thing, Your Honor. We
don't believe that his bullet struck Angela. We do
pbelieve that Toby Chandlef‘s bullet struck Angela from the
back, that she was facing my client when it was fired,
when the fired -- exchange of fire took place between Toby
who fired first at Sammie and he returned fire.

Now here's where the reckless disregard for the
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safety of others may be there and why I think he needs to

plead guilty other than just- the fact that he's not facing
life in prison any more by plegdingw

And thé reckless disrégard is, well, it was TEC-9
and you heard the descriptions of the gunfire, blurp, you
know, really fast. My client tells me it was not an
automatic weapon. He fired the gun several times, but
when you start squeezing 6ff that many shots maybe he went
too far.

Maybe --~ I mean obviously he had self defense in

mind in his heart and what the circumstances that came

up. As Yout Honor knows, the Castle doctrine applies to
people in their car. . This was his car. He was in his
car.

There's an immunity from prosecution language in
that statute. It's very strong. It creates the
presumption of the fear that‘he was responding to, the
reasonable apprehension of harm. In his mind it gives him
an extra way to say to the jury, listen, I was in great
fear of bodily haxrm. I was in my own truck. I was shot
at. There's the bullet hole in my truck.

And, but again, although it is true and there is
some basis in the law to say, well, you know, once a man
is acting in self defense he has a right to empty his

weapon. There's even case law to that effect. But,
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still, Your Honor, there were other people present and
unfortunately although nc one intended tha£ Angela get hit
or be shot or be killed, she did get hit and she did die.

So, Your Honor, we are pleading guilty. We're
begging for the mercy of the Court because this was
clearly an uaintentional thing that my client did not
intend to have happen.

He certainly did not go thére looking for any
trouble. He didn't even know that Toby Chandler was going
to show up. And Your Honor, so ~-- as sofry as he is for
all of that, he can't bring back Angela.

Your Honor, I want to say that we also feel sorry
for Edward, Mr. Brown, Angela's son. But I believe he
came élosest to telling the truth of any witness that
testified so far.

And the police never had an opportunityuto talk
to him because Toby Chéndler obviously lied to the police
from the git-go and put the law enforcement on the wrong
trail as to how to go about trying to figure ocut what
actually happened out there.

And, Your Honor, Edward testified that, you will

‘remember that Angela ran arcund the corner of the trailer

before Toby did, and that Toby ran around after Angela did
with the gun in his hand after already shooting a few

times out in the road.
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And then Your Honor 1s aware of thosé shell
casings that were behind the house. Obviously Toby
continued to fire his weapon behind the house ejecting
those cartridges. Those shell casings were from the same
gun. The only person that any of the witnesses who
testified was firing behind the tréiler was Toby Chandler.

So we -- we belleve that the facts make out the
situation that'we find ourselves in. We beg for the mercy
of the Court. y

Your Honor, my client has been out for some
time. He did spend about 15 months-in jail. Whatever
fashion you want to give to the sentehce, I ask you to
give him credit for the time that he servéd to@ards
whatever he miqht have to serve from this point forward.

But I do ask that you consider, Your Honor, that
he has been on good behavior. This man has come up here.
Not only did he waive his rights to counsel and talk to
the police at the beginning of their investigation and
tell the truth, Your Honor, he came up here each and every
time I ever asked him to appear in the courthouse. He was
cooperative with me. He did fhe best he could.

He, all throdghout this trial he remained out,
free to come and go and has always come and been here
promptly each and every time.that the Court's been in

session. I'm begging for mercy for this man, Your Honor.
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THE COURT: Would he like to say anything;
THE DEFENDANT MOMTGOMERY: T Just like to say
that I know it was tragic, Your Honor, but I never would

hold it, to do anything to nobody. And if my bullet did

~hit her which I don't think so, I'm just begging the Court

to have mercy, ask for mercy of the Court.

THE COURT: All right.

MR. WILDER: Your Honor, some of his family's

here. If any of them would like to speak we'd like them

to have that opportunity to be heard.

THE COURT: Would you all like to say anything?
UNIDENTIFIED PERSON: {Shakes head.)

MR. WILDER: Thank you, Your Honor.

THE COURT: Anything further from the State?

MR. CORBETT: Judge, Jjust on behalf of the State

and I understand it's Mr. Wilder's job to speak on behalf

of his client, but from my perspective Mr. Montgomery was

at that scene that day with a high-capacity weapon,

apparently nearby, based on the time frames involved.

And the fact that he was able to get it out on
short notice and fire a large number of shots, then
leaving the scene, the police finding him at a'hotel some
days later, the weapon not being recovered, we believe
that Mr. Montgomery'had some other options here and that

if he had taken some of those other options, Angela
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‘And for that reason we think that five years is

appropriate.

THE COURT: SAMUEL L. MONTGOMERY, JR., UNDER
INDICTMENT 2009-GS=-43~194, THE CHARGE OF INVOLUNTARY
MANSLAUGHfER, THE SENTENCE OF THIS COURT IS THAT YOU BE
COMMITTED TO THE STATE DEPARTMENT OF CORRECTIONS FOR A
PERIQD OF FIVE YEARS. YOU WILL BE GIVEN CREDIT FCR TIME
SERVED. Good luck.

MR. WILDER: Thank you, Your Honor.

THE COURT: 'And I'm sorry for your loss. Mr.
Corbett? |

MR. CORBETT: Thank you, Your Honor. 'May it
please the Court.

State of South Carolina versus Sherald Anderson.
Your Honor, again after -- as previously stated, after
some lengthy discussions, I believe we're to the point
where Mr. Anderson wishes to tender a plea of guilty to
two counts of assault with intent to kill, and one count
of possession of a pistol by a person convicted of a crime
of violence as defined by that statute.

And he has been this weék represented by David
Sullivan.

THE COURT: Mr. Sullivan, you've fepresented

Mr. Anderson throughout this trial. Is that correct?
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MR. SULLIVAN: Yes, sir.

THE COURT: Have you had an opportunity to talk
to Mr. Anderson about what he's now pleading guilty to,
his constitutional rights, and the.consequences of his
plea?

MR. SULLIVAN: Yes, sir.

THE COURT: Do you think he's understood
everything that you've told him?

MR. SULLIVAN: I do.

THE COURT: Does he wish to plead guilty to twe

counts of assault with intent to kill and to possession of

a weapon by a person who has been convicted of a violent

crime?

MR. SULLIVAN: Yes, sir.

THE COURT: Now, Mr. Anderson, I need tc ask you
a series -- well, do you think if this case continued on

in trial that there would have been a substantial
likelihood that he would have been found guilty beyond a
reasonable doubt?

MR. SULLIVAN: Yes, sir.

THE COURT: Do you think you had enough
opportunity to review all of the facts and circumstances
of this case in order to do so?

MR. SULLIVAN: I definitely do.

THE COURT: Now, Mr. Anderson, you're already
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under'oath. I need to ask you a series of questions to
make sure that you're entering the plea freely and
voluntarily, knowingly and intelligently, the charges
contained against you and the consequences of your plea.
The first guestion I need to ask you is: Bre .you under
the influence of alcoholer drugs today?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: Are you taking any medication that
would cloud your judgment in any way?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: Are you aware of any emotional,
nervous or physical condition that would make it difficult
for you to understand what's going on?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: Do you understaﬁd we are in the
middle of a trial right now, that the jury has not heard
all the evidence, they've heard some of the evidence but
they've not heard all of the evidence, and you've not had
an opportunity to present your side of the case if you
wanted to. Do you understand that?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Do you understand that if the case
were to go forward you would not have to testify and I
would instruct the jury that the fact that you didn't

testify could not be used against you and could not even
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be discussed in the jury room. Do you understand that?.
| THE DEFENDANT ANDERSOUW: Yes, sir.

THE COURT: Do you understand that if you wanted
to, you would have a right to take the stand and tell the
jury your side of the case. Do you understand that?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And that you could call witnesses on
your behalf if_you wanted to.

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: But when you plead guilty you
understand it no longer would go to the jury, it becomes a
matter for me to handle and for you to handle. Do you
understahd?

THE DEFENDANT ANDERSON: Yes? sir.

THE COURT: Now, when you plead guilty you waive
another constitutional right that you would not have to
waive in the trial and that'svyour right against self-
incrimination. Not in this court or any cther court in
this land would you ever be reguired to testify against
vourself. When you plead guilty you're in essence doing
that. Do you understand?

.THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Now, Mr. Solicitor -- 1it's my
understanding that you want to plead guilty to two counts

of assault with intent te kill and possession of a weapon
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by a person convicted of a violent crime?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: . Mr. Corbett, what are the facts?

MR. CORBETT: Yes, sir, Your Honor.

THE COURT: The rest of the facts.

MR. CORBETT: Your Honor, you have heard the
testimony in the case. And, Judge, I believe that every

witness who was on thelscene that day have all testified
that the Defendant before you, Mr. Anderson, initiated the
gunfire.

And, Judge, we were even prepared if necessary if"
Samuel Montgomery pled here today to call him as a
witness., He gave a statement and, Judge, even in his
statement he includes a sentence, so when my cousin Angela
Anderson and Toby pulled up I saw Sherald ran to the
Egplorer shooting.

So all of the witnesses'and all of the
information that we have been able to gather so far is
that Mr. Anderson began the shooting in this particular
case.i |

Mr. Montgomery even references in his statement
that Mr. Anderson and Toby Chandler had'an argument the
day before. So I thought we, when we got fhere they were
going to talk or forgot about it or maybe even fight. So

apparently there's some evidence within Samuel
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But nonetheless, Judge, from our perspective
Mr. Anderson set in motion these events by coming around
to the front yard. There's testimony in the record that
he fired at Toby Chandler. And also testimony in the
record that Angela Anderson was at the Explorer when he
fired in that direction at them as evidenced by the bullet
hole in the Ford Explorer in the passenger window frame.

Judge, 1f I may, just about the recommendation oy
negotiations in the case. Mr. Anderson had some
difficulty with the notion of pleading guilty to assault
with intent to kill as it goes to Angela Anderson.

And we understand the issues tﬁat are around the
intent and what must be shown in intent. For that reason
the State has no objection to Mr. Montgomery (sic)
pleading under -Alford to the assault with intent to kill
to Ms. Anderson.

In other words, he would not have to stand befére
Your Honor and admit that he intended to kill Angela
Anderson but that i1f he proceeded to trial that the State
very likely could produce evidence to that effect.

His counsel and I had conversations about kind of
the example of if you fire into a crowd that that's
assault with intent to commit -- excuse me, assault with

intent to kill still applies to all the people in that
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crowd that you fired into regardless of which particular

person that you were shooting- at.

So from our perspective, we believe that the
factual basis is there for the assault with intent to kill
but we are however agreeable to it being offered under
Alford with regard to the victim Anderson and that
sentence being a part of the sentence with the other
assault with intent to kill. |

Now we make no recommendations as to the
possession of pistoi charge and ask that the Court
sentence tﬁose as it sees fit.

But that‘s the factual basis and the basi; of the
negotiétions and thé plea agreement.

| - THE COURT: Mr. Anderson, do you:agree with the
facts as'st%ted by the Stéte? |

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Are ycu in fac£ guilty of the charge
of assault with intent to kill against Toby Chandler?
| THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And you're pleading guilty or you're
pleading-under.Alford as to Angela Anderson. Is that
correct?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And do you understand that mékes

absolutely no difference to me as far as when it comes to
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sentencing?
THE DEFENDANT ANDERSON: Yes, sir.
THE COURT: And do you understand that -- and do

you believe that if the case were to continue through
trial that there's enough evidence that would convict you
of assault with intent to kili against Angela Anderson?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Now, do you understand that the
maximum sentence that I can give you on each one of these
chdarges is 10 years?

THE DEFENDANT_ANDERSON: Yes, sir.

"THE COURT: And on the assault with intent to

kill, I can give you 10 years on each one of those and I

can charge -- give you five years on the possession of a
weapon by a person convicted of a violent offense. DG you
understand?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Do you understand if I choée to do so
I could run them consecutively and you would be looking at
a possible 25 years?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Mow, do you fully understand the
charges that you are pieading guilty to?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And, again, you understand that when

/3
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you plead guilty you already know that you're waiving your
right to have a trial. 1In fact, we're in the middle of a
trial but you also understand that whén you plead guilty
you walive your right against self-incrimination. Not in
this Court or any other court in the land, would you ever
be réQuired to testify against yodrself, but when you
plead guilty you're in essence doing that. Do yod
understand?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Now has anybody threatened you in any
way to get you to plead guilty?

THE DEFENDANT ANDERSON: No, éir.

THE COURT: Has anybody promised you anything
other than the fact that they're dropping the murder
charge in this case to get you to plead guilty?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: And the only reaéon that you're
pleading guilty is because you are in fact guilt& of the
charge of assault with intent to. kill Toby Chandler and
you';e pleading guilty under Alford of the charge of
assault with intent to kill Angela Anderson because you
are in fact qguilty?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And you’re pleading gunilty to the

charge of possession of a weapon by a violent offender
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because you are in fact guilty of that?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: lNow are you satisfied with the
services rendered to you by Mr. David Sullivan?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Has he done .everything that you've
asked him to do in this case?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And do you believe -~ are you aware
of anything tﬁat he shouldn't Have done in this case?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: Do you need any more time to speak to
Mr. Sullivan?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: Now have you understood all of my
questions?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And again, do you understand there's
a jury out there who's ready to hear the rest of this
testimony, that you would have a right to let them finish
it up for you. Do you understand that?

THE DEFENDANT ANDERSON: Yes, Sir.

THE COURT: And you waive that right?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Now, has anybody suggested to you how
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to answer my questions today?

THE DEFENDANT ANDERSON: No, sir.

THE COURT: These are your answers to my
queStions. Is that correct? |

THE DEFENDANT ANDERSON: Yés, sir.

THE COURT: Is there anything you want to ask me
about at this time --

THE DEFENDANT ANDERSON: No, sir.

THE COURT: - about anything that they've talked
about? And do you understand that you have a right to
appeal this plea and any sentence that I might give you
bﬁt you must do so within 10 days?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: And you understand that if you can't
afford an attorney for that appeal that one will be
appointed for you at no cost to you?

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: Let me make suré I have this on the
recofd. Mr. Corbett, what is the cbnsideration for the
Alford plea?

| MR. CORBETT: The consideration for the Alford
plea, Your Honor, is that the two AWIK charges would run
concurrent.

THE COURT: Is that your understanding as well?

MR. SULLIVAN: That’s right, Your Honor. That's
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correct.

THE COURT: One more time for the record. On the -

charge of assault with intent to kill as to Toby Chandler,
under indictment 2009-GS-43-184, how do you plead; guilty
or not guilty?

THE DEFENDANT ANDERSON: Guilty.

THE COURT: On the charge of assault with intent
to kill Angela Anderson, you enter a plea of guilty under
State versus Alford?

THE DEFENDANT ANDERSON: Guilty.

THE COURT:_ And to the charge of possession of a
weapon by a person convicted of a violent cxrxime under
count three of indictment 2009-GS-43-194, how do you
plead?

.THE DEFENDANT ANDERSON: Guilty.

THE COURT: All right. I find a substantial
factual basis for the plea. - I find that the Defendant has
entered into the plea freely and voluntarily, knowin@ly
and intelligently. He has had the advice of counsel who
he says he is well pleased. I will accept his plea.

MR. CORBETT: Judge, if I may Jjust for purposes
of clarifying the record. The murder charge is being-
dismissed as part of this plea. Also, Judge, obviously

the Defendant knows his prior history and has admitted to

possession of a weapon.

[
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We did provide Mr., Sullivan with certified copies
of the Court records indicating a conviction for burglary

which qualifies under the statute as possession of a

pistol by -a person convicted of a crime of violence. Just

wanted the record to reflect that, Your Honor.

THE COURT: Thank.ybu. Do you agree with the
recdrd he stated'concerningvyoﬁr criminal history?

THE DEFENDANT ANDERSON: Yes, sir.

MR. CORBETT: and, Judge, the remainder of the
criminal history for Mr. Anderson is he has, a minor in
poésession'of a handgun, pointing. and presenting a
firearm, simple assault and battery, a grand larceny, a
drividg under suspension, and it looks like at the same
time another burglary and grand larceny.

THE COURT: Do you agree with those charges?

THE DEFENDANT ANDERSON: Yes, sir. |

THE COURT: ’Thank you. Mr. Sullivan?

MR. SULLIVAN: Thank you, Judge.

I think that everybody involved in this trial can
hold thei; heads high and they've done a good job,

Mr. Corbett and Dominick West. I thiﬁk Dominick
understands thaf sometimes we have té beat up on them a
little bit as part of our job, but myself an& Arthur
Wilder investigated'tﬁis case at great lengths and were

able to find a cohple witnesses that just because the
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information that law enforcement got didn't know were out
there.

It -~ as_you've heard, Your Honor, the testimony
has indicated that Mr. Anderson kind of set in motion
these chain of events. He had told me that, you know, he,
that Toby had ~- he thought that Toby had a. gun and that's
why he started shooting. As you heard, there wasn't
really -- there may have just'been slight ﬁestimony as to
that.

I explained to him, you know, exactly what intent
means. You know, he's always told me that he never wanted
his wife dead, never intended for this to happen. But, I
explained to him that a jury would be able to infer
certain things from facts and how Your Honor would give
the instruction of, you know, you can't crack open
somebody's head and see what they're thinking as far as
the intent goes.

But, like I said, it never was in his mind, his
intent for Angela Anderson to die.

He told me that as far as his background he
received his GED in prison when he was in Allendale, I
think he told me, in 2006. He told me .that hé worked at
Goldkist around the time that he got arrested for this.

I explained to him that, why he wouldn't be -~ of

course, he's not pleading to the muxder but why he
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wouldn't have been -- had the self~defense charge
available to him.

And Mr. Wilder kind of talked about how his
client, Mr. Montgomefy, was cooperative with police and
gave a statement. And I'm sure that's true.

As far as -- of course, Mr. Anderson didn't give
a statement but I would submit that, you know, this is a
complicated case. He probably didn't know exactly what he
should do and he wanted to talk to a lawyer. And I think
that was understandable. He didn't want to say anything.

His mother, I believe her name's Eloise.

THE DEFENDANT ANDERSON: Yes, sir.

THE COURT: She's here. And also this is, the
otﬁer lady standing behind him is his fiancee, Denise
Mosely. And I don't know if they would like to address
the Court. | |

THE MOTHER: (Shakes head.)

THE COURT: Would your client like to say
anything?

MR. SULLIVAN: Would you like to say anything?

| THE DEFENDANT ANDERSON: I would just like to say
to the family that I apologize for what happened.
Everyday I think of my wife and I hate that the situation
came up like it did because my son's without his mother

and now he be without his father for a while.
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‘T think about the situation every day. And I do
miss my wife a lot but if I could take her place I would,
but I apologize to the family all I can but I can't do any
more than -that. I apologize. If I could have took her
place I would but I can't do no more. 1 sympathizeé with
them in that situation. I apologize to them. Ain‘'t
nothiﬁg I can do for that. I still feel the pain of what
they're going to because I miss her, too.

THE COURT: Anythiqg from the victim's side?
Yes, ma'am. State your name again.

UNIDENTIFIED SPEAKER: Marvalette Davis. Angela

Anderson's sister. I just ask that the maximum be given

on this. Thank you.

THE COURT: Thank you. Mr. Corbett, anything

further? '

| MR. CORBETT: Judge, just from a sentencing
perspective, from our perspective that there was a good
chance that Angela Anderson would be alive today 1f it
were not fbr the chain of events that this Defendant set
in motion.

Judge, there's been a lot of testimony over the
previous four days and you can question the credibility of
Toby Chandler but all of the witnessés including Samuel
Montgomery indicate that Mr. Anderson went to that f;ont

yard shooting. And he set in a chain of events whereby

31
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Toby Chandler now admits that he goes and gets a gun
because he}s being fired upon.

At some point in time Toby ChHandlex ends'up in
the back yard. The testimony is conflicting as to what
happened in that back yard. But there was even evidence
that Mr. Anderson was in that vicinity as well. So Toby
Chandler could have believed that his life was continuing
to be in danéer and he did not testify that he engaged in
any gunfire but had he done so, there's some chance that
that's understandable if he sees Mr. Anderson back there.

So from our perspective, ﬁr.‘Anderson's initial
firing of that gun set into motion those events that led
to Ms. Angela Anderson's death.

THE COURT: You khow, as tragic as this was and
is, it could have been far worse. I mean, they had
children there.

Anything further from the defense?

MR. SULLIVAN: No, sir.

THE COURT: Mr.'Andersoh, had you not been there
that day, I don't think any of this would have happened.
Ycu were the spark that set this tragedy into effecggn The
weight of this certainly is on you.

AS TO INDICTMENT 2009~GS~43—194, COUNT TWO,
ASSAULT WITH INTENT TO KILL, AS TO TOBY CHANDLER, THE

SENTENCE OF THE COURT IS THAT YOU BE SENTENCED TO THE
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STATE DEPARTMENT OF CORRECTIONS FOR A PERIOD OF 10 YEARS.
INDICTMENT 2009~GS-43-194, ASSAULT WITH INTENT TO
KILL AS TO ANGELA ANDERSON. THE SENTENCE OF THIS COURT IS
THAT YOU BE COMMITTED TO THE STATE DEPARTMENT OF
CORRECTIONS FOR 10 YEARS, THESE TWO WILL RUN CONCURRENT.

This was one event, basically.

AS TO THE CHARGE OF POSSESSION CF A WEAPON BY A

PERSON CONVICTED OF A CRIME OF VIOLENCE, UNDER COUNT THREE

OF INDICTMENT 2009-GS-43-1924, IT IS THE SENTENCE OF THIS
COURT THAT YOU BE SENTENCED TO THE STATE DEPARTMENT OF
CORRECTIONS FOR A PERIOD OF FIVE YEARS.

Now, Mr. Anderson, you weren't even supposed to
have a gun in your possession. AND the fact that you had
one, again, started this whole mayhem. I heard the tape.
It's unbelievable what was going on out there that day.

You will not begin serving this sentence until
your other sentences are completed. SO THEREFORE THIS
RUNS CONSECUTIVE TO THE OTHER CHARGES. Good luck to you.

MR. CORBETT: Thank you, Judge.

MR. SULLIVAN: Thank you, Judge.

THE COURT: All right. Court is adjourned until
two o‘clock.

END OF PROCEEDINGS: 1:22 P.M.

* kA K
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‘)en{af\tfr\j Redietion

19. Are you now under sentence from any other court that you have not challenged? Vi




o

89

STATE OF SOUTH CAROLINA e
. | RS VERIFICATION
C i rL .J

County of _Sumted

J

L Sheeal\d 14 Qf\rie‘\og\ SUEh a8 being duly sworn upon my
oath, depose and say that I have subscribed to the foregomg‘ab}al&c@@” ’h t I know the contents thereof; that it in-

cludes every ground known to me for vacating, setting aside or correctnggf{;: conviction and sentence attacked in this
application; and that the matters and aHeganons therein set forth are true.

Shosold fadeseon

SWORN to and subscribed be‘fore me this _:Lﬂ_ | LOLO‘CP'[Q'J—i‘J@
day o(i.i'_su_[ LD .%@D
tKW\QQ/}&D \'F ﬁx c[ [,[ (L.S)

Notary %bf c

My Comm%s;ion Expires: E)‘ ‘S/‘QE}U

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREGF

I, EANATNY R \{ Q \'\3\ CANASYSY o , hereby apply for leave to
proceed in this action without prepayment of fecs or costs or security therefor. In suppdrt of my application I declare

under penalty of perjury that the following facts are true

(1) I am the apphcam in this action and I believe I am entitled to redress.

(2) Because of my poverty I am unable to pay the costs of said proceeding or give security therefor.

EQJ;@LQ QQ J;: Rz}
Applicant

SWORN or affirmed 16 and subscribed before me this
< -y , ~
D A day of ALLOA&{ 19D10

Notary Public

Iy
AT !

My Commission Expires
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STATE OF SOUTH CAROLINA )
)  INTHE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) ‘
' )
) 2010-CP-43-1510
_ )
Sherald Anderson, #250152, )
)
Applicant, )
)
V. ) RETURN
) (Appointment of Counsel Requested)
State of South Carolina, )
' )
Respondent. )
)

The Respondent, making its Return to the application for post conviction relief (PCR)

- filed July 20, 2010, would respectfully show this Court:

L

The Applicant is presently confined in the Soutﬁ Carolina Department of Corrections
pursuant to orders of commitment of the Sumter County Clerk of Court. The Applicant was
indicted for Murder, for two counts of Assault with Intent to Kill (“AWIK”) and for Possession
of a Pistol by a Person Convicted of a Crime of Violence (2009-GS-43-0194). Applicant was
represented by David Sullivan, Esquire. On April 15, 2010;‘the Applicant pled. guilty before the
Honorable W. Jeffrey Young to two counts of AWIK and Possession of a Pistol by a Person
Convicted of a Crime of Violence.' Applicant was sentenced to ten (10) yeérs for each count of
AWIK, the sentences to be served concutrently. Applicant was sentenced to a consecutive term
of five (5) yeé1‘s for Possession of a Pistol by a Person Convicted of a Crime of Viclence.

Applicant did not appeal his conviction and sentence.

1 of4



Attached herewith and incorporated herein are the records of the Sumter County Clerk of
Court regarding the subject conviction, the Applicant's records from the South Carolina
Department of Corrections, and the guilty plea transeript. The Respondent reserves the right to
amend this Return upon receipt of any relevant materials.

I

In his current. Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons: |
1. Ineffective assistance of counsel.

a. “Counsel failed to investigate and coerced me
into a guilty plea.”

2. “Violation of the 6© Amendment of the U.S.
Constitution.” _
a. “Denial of adequate representation and a fair
trial.”
3. “Violation of the 14" Amendment of the U.S.

Constitution.”
a. “Denial of due process of law.”

Any claims not specifically enumerated in the PCR application or amendments wiu be
opposed by the State at an evidentiary héaring, and the State will seek summary dismissal of
vague ot general claims at an evidentiary hea@g. S.C. Code §17-27-50. All amendments should
be made well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.

518

For purposes of this Retumn, Respondent interprets  Applicant’s allegations to be
allegations of ineffective assistance of ccunsel. In a post-conviction relief action, the Applicant
bears the burden of proving the al!égations in his application. Butler v. State, 286 S.C. 441, 334
S.E.2d 813 (1985). Where the épplication alleges ineffective assistance of counsel as a ground

for relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning

2of4
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of the adversarial process that the trial cannot be relied upon as having produced a just result."

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984);

Butler, 334 S.E.2d 813.

The proper measure of performance is Whethe\r the attorney provided represer}tation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome ﬂ’lis
presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of piea counsel. First, the Applicant must prove that counsel's performance was
deficient. .Under this prong, the court measures an attorney's performance by its "reasonableness

under professional norms." Cherry, 300 S.C. at 117; 386 S.E.2d at 625, citing Strickland,

Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty piea counsel, the Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent

requests an evidentiary hearing to fully resolve this issue. See Sharpef v, State, 279 S.C. 264,

305 S.E.2d 247 (1983).
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Each and every allegation contained within the application not hereinbefore either

expressly.admitted, qualified or explained is hereby denied.

V.

WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

_L@;//WM Y0/,

Respectfully submitted,

ALAN WILSON
Aftorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

" SALLEY W. ELLIOTT

4 0f4

Assistant Deputy Attorney General

MARY S. WILLIAMS
Assistant Attorney General

By: (, / / '
ATTORNEYSU OR RESPONDENT
Office of the Attorney General

P.O. Box 11549
Columbia, SC 29211
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STATE OF SOUTH CAROLINA ) : _
) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER )
)
) 2010-CP-43-1510
: )
SHERALD ANDERSON, 250152, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Respondent in the above-capﬁonéd action.
2. Regular communication by mall exists throughout the State of South Carolina and that this
isa proper circumnstance of service by mail.
3. Ihave this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

- David C. Holler, Esquire
Lee Erter Wilson James Holler & Smith, LLC
Post Office Box 580
Sumter, SC 29151

DATED this 11th day of April, 2011.

M&ﬂw

Lauren Meara, Legal Assistant
For Respondent
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State of South Carolina) In the Court of Common Pleas
) Third Judicial Circuit
County of Sumter ) 2012-CP-43-01510

Sherald Anderson,
Plaintiff
vs. Transcript of Record

State of South Carolina,

Defendant.

N e et N e e S e e St S

December 12, 2012
Sumter, South Carolina

B EF ORE:

The Honorable R. Ferrell Cothran, Judge

APPEARANCES:

Megan Harrigan, Esqg.
David C. Holler, Esg.

Bonnie H. Kelly, CVR
Circuit Court Reporter
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EXHIBITS
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MS. HARRiGAN: May it please the Court.

THE COURT: Yes, ma'am.

MS. HARRIGAN: Your Honor, the next case is éherald
Anderson vs. The State of South Carolina, Docket No. 2012-
CP-43-1510. The applicant was indicted for murder, two
counts of assault with intent to kill, and for possession
of a pistol by a person convicted of.a crime of violence.
The applicant was‘represented by David Sullivan.

On April 15, 2010, the applicant pled guilty before
the Honorable W. 'Jeffery Young £oftwo counts of assault
with intent to kill, one of which is pursﬁant'to North
Carolina vs. Alford, and possessién of a pistol by a person
convicted of a crime of violence.

Applicant was sentenced to 10 years for each counts —--

count of AWIK, with sentences to be served concurrently;

and he was also sentenced to a consecutive term of five

years for possession of a pistol by a person cbnvic?ed of a
crime of violence.

He did not appeal his convictions or sentencg. He
did, however, file a timely application for post-conviction
relief on January 26, 2012, alleging ineffective assistance
of counsel for counsel's failure to ihvestigate and forcing
him into a~guilty plea} violations of his Sixth Amendment
rights, and his Fourteenth Amendment rights.

‘The State made its return on April 11, 2011. He is




10

11

12

13

14

15

16

17

18

20

21

22

23

25

99

DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON 5
represented in this action by David Holler.

On January 3, 2012, applicant filed a pro se request
to appoint new counsel, and on June 1, 2012, he filed a pro
se motion to relive his counsel. And I'1l1 turn it over to
Mr. Holler at this point.

THE COURT: Okay.

MR. HOLLER: Your Honor, we would call Mr. Sherald
Anderson.

THE COURT: Okay.

SHERALD ANDERSON, having been
first duly sworn, testifies as foliows:

THE BAILIFF: State your name, please, and spell your
first and last name for the record.

THE DEFENDANT: Sherald Anderson, S-h-e-r-a-1-d, A-n-
d~e-r—-s-o-n.

DIRECT EXAMINATION BY MR. HOLLER:
Q Mr. Anderson, let me --I want to ask you some -- some
brief background questions.

MR. HOLLER: And Your Honor, I may lead a little bit
just to kind of speed things up.

THE COURT: Okay.

MR. HOLLER: This nas to do ~--

THE COURT: As long aé she doesn't object.

MS. HARRIGAN: No objection from the State.

THE COURT: All right.




100

DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON 6
1 MR. HOLLER: These were not issues in dispute, I do
2-A not believe.
3 THE COURT: Okay.

4 DIRECT -EXAMINATION BY MR. HOLLER (continues):

5 Q Mr. Anderson, your post-conviction relief application
f

6 has to do with charges arising out of an event on May the

7 10th, 2008 --

8 A Yes.

9 Q - -—-- is that correct?

10 A ..Yes, sir.

11 Q  And that was at a private residence at g

12 here in Sumter, South Carolina?

13 A Yes, sir.

14 Q And your wife, whb you were separated from, was

15 killed.

16| A Yes, sir.

17 Q And the gentleman that was with her, Mr. Toby

18 Chandler, was also involved with. gunfire.

19 A Yes, sir.

20 Q Okay. You had a prior conviction of a violent crime;

21 is that right?

22 A Yes, sir.
23 Q And that led -- you -- you had -- alleged to have a
24 gun on this occasion.

25 A Yes, sir.
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON

0

of a

A

Q

And that led to the charges of you having possession
firearm after being convicted.

Yes, sir.

Okay. So the two counts of assault with.intent to
were for your wife and for Mr. Chandler.

Yes, sir.

You and your wife had a child together?

Yes, sir.

Was that a boy?-

Yes, sir.

Okay. When you went to that residence, that was for

the purpose of speaking with your wife about your son?

A

Q

Yes, sir.

And to give her some money?

Yes, sir.

Okay. And when you arrived at that residence, that's
Mr. Chandler started shooting.

Yes, sir.

Tell me wﬁat brought -- what happened after that?
What? After the shocoting?

Well, after he pulled a weapon and shot ---

6]

MS. HARRIGAN: Your Honor, thi
I pulled ——-

MS. HARRIGAN: -—- the State would cobject. We're not

here to retry any of the facts of the case. We're Just
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DIRECT EXAMINATION BYVMR. HOLLER - SHERALD ANDERSON 8
here for ineffectiveness of counsel; claims raised in his

application, not to rehash all the facts of the case.

MR. HOLLER: And -- and I'm not going to try the case
again, Judge. If you want to understand what needed to be
done or what —-- what statements shculd have been disclosed,

I just wanted you to have some sense of ---

THE COURT: Okay.

MR. HOLLER: --- the facts.

THE COURT: Okay. Go ahead then.

MR.AHOLLER: Certainly not going'to retry the case.
DIRECT EXAMINATION BY MR. HOLLER (continues):
Q Prior to trial, what information, if any, did YOu have
-- did you and your attorney have about wh§ actually shot
or whose bullet struck your wife?

A Toby Chandler.

Q Okay. Whén did you receive that information?
A I received that on the day of court, day of my trial.
They had determined that -- they -- I think, Arther Wilder

-- I think they proved that that day, on the day of trial.

Q You did not know that before you started trial?

A No, sir.

0 Now, let -- let me ask you: You had a co—défendant ét
‘trial.

A Yes, sir.

Q I'm sorry. I should ask you to start with -- David
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10

DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON

Sullivan was your attorney.

A Yes, sir.

Q Okay. Mr. Sullivan's here in the courtroom.

A Yes, sir.

Q Okay. Arthur Wilder was also a public defender.
A Yes, sir.

Q And he represented the co-defendant.

A Yes, sir.

0 Okay. So during. the course of the trial, Arthur

Wilder brought out evidence that the bullet that killed
your wife was from Mr. Chandler.

A Yes, sir.

Q Prior to your trial, had Mr. Chandler cut a deal with

the prosecutiocn?

A Yes, sir.

Q And was he prosecuted?

A No, sir.

Q Okay. Tell me what you under -- what was your
understanding going into your plea? You -- the case tried
for some period of time. You -- in other words: You went

to trial and the case was tried.

A Yes.

Q Okay. Prior to trial, it wasn't -- no -- no
information was disclosed to you or your attorney about

whose bullet killed Ms. Anderson.
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON lOi
A No.
Q Okay. Prior to trial, were you given any statements

of Mr. Chandler?

A No, sir.
- Q Okay. And he was the star proéecution witness.
A Yes, Ssir. |
0 Okay. Did -- did you ever receive these statements

from Mr. Chandler?

A Never did.

Q Did you ask Mr. Sullivan to get those statements er
you?

A Yes, I asked about that.

Q Did you ask Mr. Sullivan to get information to you

about who actually shot your wife?
A Yes, I asked about that.
Q Okay. During the course of the trial, did it come

into evidence that you had a prior record?

A Yes, sir.

0] Were you -- did you testify at the trial?

A No, sir.

Q Okay. Did Mr. Sullivan object to évidence of your

prior convictions coming into trial?
A No, sir.
0 Did he move for a mistrial?

A Only person move for a mistrial was my co-defendant
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON 11
lawyer.' '
Q Was there other evidence abcocut a %11 tape that was not

disclosed to you before you started trial?

A Yes, it was.

] and what was that?

A That was Twanda Douglas. Twanda Douglas said she made
that 911 call. When it come -- Arthur Wilder played the

tape in trial, it wasn't her voice; it was her mom's voice.
Q Okay. Was that tape disélosed to you prior to -- to
being in trial?

A No, sir.

Q. . Do you believe that was exculpatory evidence or
evidence that helped you?

A Yes, sir.

Q Okay. Was the gun that you allegedly had possession
ever found?

A No, sir.

Q Mr. Anderson, when you attempted —-- when you decided
to plead guilty, what was your understanding of what your
sentence would be -- the possible sentences, as well as --
not only with assault with intent to kill, but also the gun
possession charge?

A Well, my —-— my -- well, my intention -- what I thought
was, 1 was going to have the whole, you know, ten years and

a five; and the five years was going be current with --
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD.ANDERSON 12
concurrent with my ten. I thought I was supposed to be
doing just a ten-year sentence. But come to find out I'm
running -1 got a five year running consecutive instead of
concurrentp
Q In other words: You -- you thought that the two
sentences -- the three sentences would run at thg same
time.

A Yes, sir.
Q Not one -- the two sentences would run and then you

have to wait and then have the five years start once the

" ten years is over.

A Yes, sir.
Q - Okay. Had you known that the -- the sentences could
have run consecutively -- in other words, finish the ten

years and then the five years, would you have plead guilty?

A No, sir. -

Q Did you discuss that with Mr. Sullivan?

A Nét -- not that I know of.

Q But you -- you &id discuss with him your understanding

that it would be the ten years --

A Yes, sir.
Q | -- or that the sentences would run together?
A Yes, sir.

Q Okay. Mr. Anderson, on two separate occasions a pro

se motion has been filed, meaning you filed it yourself ---
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON 13
A Yes, sir.
] --- as opposed to a lawyer -- for me to be relieved as
your attorney.
A Yes, sir.
Q Okay. You had someone in the -- in the -- in the

facility help you file those motions?

A Yes, sir.

Q ‘Was it your intent to have mé relieved?

A No. It was a mixup.

Q Okay. Do you want me to be relieved?

A No, sir.

Q You understand this judge has the right to relieve me

and appoint another attorney for you ---

A Yes, Sir.

Q ~-~ 1if you wish?

A Yes, sir.

QO ' You -- you do not want to pursue those two motions to

have me relieved as counsel?

A - No, sir.
Q Okay. Before the —- before the plea -- during the
trial, is that when -- is that when your co-defendant's

attorney moved for a mistrial based .upon the contradicting
evidence that the 911 tape was not Twanda?
A T think so. I think so. I mean, I -- I can't really

remember all the whole trial,:but I think so.
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON 14
Q Is there anything else you would like to tell the
judge about why you believe your post~cbnviction relief
should be granted, about why you believe that Mr. Sullivan

did not adequately represent you?

A I got to loék at my legal work. I got to go get my
legal work.
MR. HOLLER: The Court -- Judge, do you mind if I hand

him his paperwork?

THE COURT: No.

(Mr. Holler hands dopument to plaintiff.)

MR. HOLLER: (To the defendant) Do you want me to
help you with that?.

THE PLAINTIFF: Yes, sir.

{(Mr. Holler confers with the applicant.)
A Okay. (As read) "My counsel was ineffective regards
of (1) failure to pursue -- to pursue suppression hearing;
(2) failure to object to the State use of impeéched
evidence, and (3) engaged in -- in dishonest fraud and
deceit in -- regarding plea negotiations, (4) failing in
the obligation to provide a>client with informed
understanding, and (5) attorney failure -- my ba& -
attorney failure to full -- fully disclose exéulpatory
material and impeachment evidence regarding statement given
by key State witness.

"In order to prove ineffective assistance of counsel,
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DIRECT EXAMINATION BY MR. HOLLER - SHERALD ANDERSON 15

the defendant must ~- must show that his counsel
performance was defective -- performance prejudiced the
defense, so as to deprive defendant a fair trial. See U.S.

CA Constitution Amend. 6."

Q Okay. Let me -- let me -- let me ask a question, Mz.
Anderson. |

A Yes, sir.

Q Do you understand that matters of evidence and

sufficiency of evidence ---

A Yes, sir.

0 ~-- are for trial and direct appeal -~

A ?es, sir.

Q -- and cannot be addressed with post-conviction relief
application?

A Yes, sir.

Q Okay. So suppression hearing -- those issues would --

would be handled in a trial, the verdict and an appeal from
the verdict.

A Yes, sir.

Q Okay. And -- and are waived with a plea. Okay.

Is there anything else that Mr. Sullivan did or failed
to do that would have changed your decision to plead
guilty?

A Failure to object when Toby gave a false statement.

) Ckay. As -- aé to the evidence at ---
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CROSS-EXAMINATION BY MS. HARRIGAN - SHERALD ANDERSON 16
A Yeah.
0 --- trial?
A Yes, Sir.
Q Okay. Anything else?
A A;d failure to properly inVestigate my case.
Q Okay. Anything else?
A That's.it, sir.
Q Thank you. Please answer any guestions ~--

MS. HARRIGAN: May it please the'Court;

THE COURT: Yes, ma'am.
CROSS-EXAMINATION BY MS. HARRIGAN:
Q Mr. Anderson, how many times did you®meet with your
attorney, David Sullivan) before your triai?
A I think -- well, I'm not quite suré. I think at least
probably -- at least once or ~- I think one time before the
trial, and the second time before my trial started;

Q - Okay. So only once before trial you met ---

A Once.

Q ——= with.your attorney?

A Xes.

Q And were you out on bond before your trial started?
A No,.mafam.

Q So you wére in Sumter County Detention Center ---
A Yes, ma'am.

Q ~~~ and he only visited with you once?
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CROSS-EXAMINATION -BY MS. HARRIGAN ~ SHERALD ANDERSON
A Yes, ma'am.
Q Do you recall how long you were in the Sumter County
Detention Center priox to your trial?
A Almost -- seemed like about a -- probably almost two
years. April was the -- April -- May would've made two

years, but I went up for trial, I think, in April;

L

Q And he only met with you once in two years?
A Because they gave me -- I had one lawyer, then they
gave me -- I. -- I got rid of -- I fired the other lawyer,

then they gave me Mr. Sullivan.

Q And Mr. Sullivan met with you once during his entire
representation?

A I think it was one time that I know of.

Q Okay. Do you recall receiving your discovery

materials, the evidence from the State?

A 'Yes, ma'am.

Q And did you review that with Mr. Sullivan?

A Yes, ma'am.

0 Okay; Did you discuss possible defenses to this --

these charges with Mr. Sullivan?

A Not that I know of.

Q You never discussed defenses?

A ﬁot that I ‘know of. It's hard to recall.

Q Did you give him any leads or potential witnesses

you'd like for him to track down and investigate?

17
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CROSS—EXAMINATION BY MS. HARRIGAN - SHERALD ANDERSON 18
A Yes. I gave him my -- my stepson, Edward Brown.
THE COURT REPORTER: Edward?
THE APPLICANT: Yes, ma'an.
THE COURT REPORTER: Edward?
THE APPLICANT: Edward Brown.

THE COURT REPORTER: Edward.

.Q Do you know if your attorney hired a private

investigator in this case?
A I think -- I think he said he did. I think he said he

did, because the investigator came to see me.

Q So you did meet with a private investigator?

A . Yes, ma'am.

0 How many times did you meet with this investigator?
A I seen him one time.

0 Are you aware as to whether or not the p;ivate

investigator or Mr. Sullivan got a hold of your stepson,
Edward Brown?

A Not that I know of.

0 Did you discuss any plea offers the State had made

with your attorney before your trial started?

A Only on the day when he tell me I was about to go to
trial. -

Q Do you recall what these offers were from the State?
A lTwenty years.

Q And you were originally charged with murder, correct?
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CROSS-EXAMINATION BY MS. HARRIGAN - SHERALD ANDERSON 19
A Yes, ma'am.
0 And the State dismissed your murder charge, right?
A Yes, ma'am.
Q And are you aware that murder carries a mandatory

minimum of 30 years imprisonment?

A Yes, ma'am.
0 And it carries up to life without parole?
A Yes, ma'am.

Q- You told Judge Young during your guilty plea that you
were satisfied.with Mr. Sullivan's representation, correct?
A Yes, ma'am.

0 ‘But now you're saying that Mr. Sullivan was

ineffective because he didn't investigate your case.

A Yes, ma'am.
Q What additional investigation did you want him to do?
A Well, for one, the things that -- like the 911 tape

that's supposed to have been recalled, that was never done
by my attorney.

Q Anything else besides that 911 tape?

A Yes ma'am. Yes, ma'am. Let's see
Q Do you have a copy of that 911 tape here today?
A No. That was on -- that was on -- that -- they had

all that during the trial. All that was on the trial

transcript.

Q Was it your decision to plead guilty?
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CROSS-EXAMINATION BY MS. HARRIGAN - SHERALD ANDERSON 20

A Well, I -- well, I feel like I had no choice but to

plead guilty because of the way the case
no choice but to plead. That's they way
it.

Q So during the case, you got to hear
and yéu decided that it was in your best

guilty?

had went. I had

I had looked at

all the evidence

interest to plead

A I had -- the way I look at it, I had no choice but to

plead guilty.

Q - But it was your choice.
A Yes, ma'am.
Q And you admitted under oath that you were guilty at

least to one of the counts of the assault with intent to

kill ---

A Yes, ma'am.

Q -—-— correct? So you are, in fact, guilty?

A Oflone of them.

Q Of one of them. Okay. Do you recall waiving your

constitutional rights during your guilty plea?

this case now.

A It's been ~-
VQ .You‘don’t recall ---

‘A . TIt's been -- it's been a while now. I can't --
there's so much -- I just cén't ~— it's been a while on

Q If the record showed that you were advised of your
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CROSS-EXAMINATION BY MS. HARRIGAN - SHERALD ANDERSON 21
constitutional rights by the judge and you waived those,
would you agree with that? |
A Yes, ma'am.

Q Okay. And one of your other allegations is that you
thought your ten-year sentences for assault with intent to
kill would run at the same time as your five-year sentence
for the weapons charge ---

A Yes, ma'am.

Q -—-— correct? Okay.

But during your guilty plea, the solicitor stated that
there was no recommendation in regards to your weapons
charge, correct?

A They gave -— when -- when -- before -- before I took
the stand, before I got up in front of the judge, they told
me that my five years supposed to be going along with my
ten years.

Q But you heard the solicitor, Mr. Corbett, during your
guilty plea, tell the judge there was no recommendation in
regards to the possession of a weapon by a person convicted

of violence, correct?

A When I was at the table talking to my attorney.and Mr.
-— Mr. -- Mr. Corbett, they told me that my five yearé was

going to be run concurrent, when I was at the table.

0 So to your recollection, the recommendation wasn't for

your two assault with intent to kill charges to run
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN

together, because those are run together, correct?

22

A Yes, ma'am.
0 Okay. No further queétions, Your Honor.

THE COURT: OQkdy. Anything further?

MR. HOLLER: No.

THE COURT: You can step down.

(The applicant complies.)

MR. HOLLER: No more witneéses for the -- our case,
Your Honor.

THE COURT: Okay.

MS. HARRIGAN: The State would call David Sullivan to
the stand. |

THE COURT: All right.' Mr. Sulliwvan.

DAVID SULLIVAN, having been first

duly sworn, testifies as follows:

THE BAILIFF: State your name, please, and spell your

first and last name for the record.

a-n.

THE WITNESS: David Sullivan, D-a-v-i-d, S-u-1l-1l-i-v-

DIRECT EXAMINATION BY MS. HARRIGAN:

Q

A

Good morning, Mr. Sullivan.
Good morning.
How long have you been practicing law?

About seven years.

At the time of your representation of Mr. Anderson,. .
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 23
what percentage of your practice was criminal defense?
A All of it.
Q Where were you employed at that time?
A Sumter County Public Defender's Office.
Q So you were appointed to this case.
A Correct.
Q Do you recall what date you were appointed to
represent Mr. Anderson?
A I could look at my notes.
0 We're just —--
A I don't -—-
O ~~~ a rough time range before the trial started.
A Not really.
Q You weren't appointed on the eve of trial were you?
A No.
Q Have you had an opportunity to review your file prior

to coming to court today?

A Yes.

Q Do you recall the number of times you met with Mr.

Anderson?
A If you're --

mmy notes and tell

Q Mr. Anderson
correct?
A Correct. We

you'll bear with me, I can lcok through
you.

was incarcerated prior to his trial,

-—- we had what I call a '"discovery




18

10

12
13
14
15
16
17

18

19

20

21

22

.23

24

25

11

DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 24
review" on February 3, 2010, and I've got a list of all the
contacts that I've had with him. On June. 3, 2009, I ;poke
with Mr. Anderson over £he bhpne. On July 16, 2009, I
spoke with him again, and agéin on July 28, 2009. On
August 10, 2009, we spoke again, mostly about the issue of
his bond. I spoke with him on August 21, 2009. I spoke
with him on August 29, 2009. We spoke on September 3,
2009. I spoke with him over the phone én Septemnber 17,
2009; over the phone on Cctober 2, 2009; over the phone on
October 7, 2009; October 29, 2009.  January 11, 2010, we
talked about a bond reduction. We talked about a bond
reduction on January 25, 2010. On March 9, 2010,‘we spoke
over the phone, and I did my sort of in-depth interview of
him. I'V§ got typed up ﬁotes where.I took kind of a ~-- we
talked for a while and I took a -- a statement from him.
That looks like it was on March 25, 2010.

Q  From this list, it looks like a number of
conversations were regérding his bond. Would you say that
was one of his primary concerns,-beihg released pre-trial
on bond?

A Yes.

Q Did you work to assist him with this concern?
A Yes.
Q Did he -- and did he have a bond hearing?

A He had one hearing, and I believe -- let's see, bond
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 25
hearing on September 10, 2009, denied by Judge James. 1
filed a motion for a fast and speedy trial June 3, 2009.

And I'm trying to find it in my notes, but I think I
may have moved for a reduction in bond.

Q How often do you visit the Sumger County Detention
Center to meet with clients? Do you have a standard
practice? I know some attorneys go every two weeks or so.
A It kind»of>depends on the severity of the case. With
a case like this, I usually meet with my clients or talk to
them on the phone even if there's really no information I
need to get from them, just because I think it makes them
feel better.

But- I like to have one big, kind of lengthy, in-depth
interview where we'll go over the discovery, and I'll take
a statement from them.

And you know, so I do -- I do an initial interview as
soon as I can after I get appointed. I do what I call a
"discovery review," where I go over the discovery. Those
are my two main appointments, and I -- I think that clients
just like to hear from their lawyer, so I'll at least talk
to them on the phone fairly regularly.

Q _During this March 25, 2010 in-depth interview, I

believe you stated you went over his discovery at this time

A Yes.
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 26
Q --- with him? Okay.
Did you also go over the indictments and elements of

the charges he was facing at that time?

A Yes.

Q Did you advise him of potential Sentenceé?

A Yes.

Q Did you advise him that murder carries a mandatory

minimum of 30 years and a maximum of life without parole?

A Yes.

Q " Did you ever advise him of a likely sentence he would

i

receive if he went to trial and was found guilty?

A I advised him of what he was facing.

Q" During this in-depth interview, did you discuss his

version of the facts?

A Yes.

Q Did he ever deny his involvement in this incident?

A . The -- I talked to witnesses who -- some of them said
that Angela, his common-law wife, and -- and Toby showed up

after he was already there. And some of the witnesses said

that he was the initial aggressor --

Q That your client, Mr. Andersoﬁ, was the initial
aggressor?

A Right. The way that'hg presented it was thét he was
defending himself. I -- I don't ﬁave the transcript from

the trial. I can't remember everything that happened with
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 27
trial. I don't think that self defense was an available --
or —-- or instruction that I was going to get, because I

think that the evidence indicated that he was thé initial
aggressor and had a gun. But you know, he -- he had -- he "
may have said that he had intended.to kill Toby, but never
intended to kill his wife, his common-law wife.

I talked to him about the idea of transferred intent,
and that -- you know, how a jury would be instructed about
intent. And that if you shoot a gun into a crowd of"
people, even if you don't intend to kill one particular
person in the crowd, that a jury can still infer intént to
kill.

But he could -- he didn't want to say that he intended
to kill Angela, his common-law wife, because you know, he -
- he couldn't bring himself to say that, so he pled under
Alford.

Q That was one of ﬁﬁe primary driving forces besides

that AWIK charge being ---

A Right.

Q -——— pled under Alford?

A Right.

Q Okay. In regards to what sort of investigation you

did in this case, you filed an ex parte order for costs to

hire a private investigator.

A Chris Hilditch, that's correct.
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN . 28
THE COURT REPORTER: Chris -- I'm sorry. |
'THE WITNESS: Chris Hilditch.

THE COURT REPORTER: Can you spell that?

THE WITNESS: H-i-l-d-i-t-c-h.

Q. And Judge King approved those costs?

A Yes.

0 So you did, in fact, hire this pri&ate investigator.
A Yes. And we actually -- if I remember right, there

‘were one or two witnesses that we actually found that --

that I asked Investigator Dominick West about, that law
enforcement didn't know about, who were there. |

Q Would one of those witnesses be Edward Brown, who Mr.
Anderson described ---

A It's been a -- it's been a while since -- since I

tried this case, but I think Edward Brown was one of his

witnesses.

0 And he was incarcerated‘with the Department ---

A He was ——--

0 -—— of Corrections?

A ~--~ incarcerated, and gither I spoke to him or Chris
Hilditch spoke to him. But I -- I got a subpcena -- I got

a transport order for him to come up here.
0] " And your private investigator, Mr. Hilditch, prepared
-- did he prepare any written reports for you in regards to

his investigation of this case?
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 29
A I know he prepared one report. Chris may have
prepared a supplemental report, too. He did -- yeah. I

see two reports that he prepared.

And we actually -- I remember going out with Chris to
the —-- to the incident location where this shooting
happened, and Chris and I talked to witnesses out there. I

remember working with Chris a pretty good bit.
Q Did Chris formulate any sort of opinion at the end of
his report és to your client's guilt or possible success at
trial and any defenses?
A I'm == I'm sorry. I'm just looking at Chris
Hilditch's notes. He says that his conclusion was that he
—-—- based on the investigation that he did, that (as read):
"Sherald went out to the incident location with a loaded
weapon, knowing he couldn't be legally in possession of the
weapon, with the intention of confronting the victims -- or
Toby Chandler. He denied firing more than two rounds. He
admitted to fleeing the scene and hiding from law
enforcement." |

I ~— I don't -- I don't really ---
0 Was the ---
A --- agree with Chris doing this, but he said that (as

read) : "In my opinion, based on the case review and

- interview with defendant, he should plead guilty or testify

against his co-defendant.” Which I always appreciate, you
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 30
know, Chris pointing out the -- the negative parts of the
case, because that really helps me a lot so I can try to
address those issues.

Q Would you categorize this initial report as favorable
to your client?
A I think that based on -- if I remember right, we went
through most of his trial. I don't think that we -- that
there's a transcripf that T got from his PCR. But ---

MS. HARRIGAN; For the reéord,’that is correct, Your
Honor. He did plead during the second day of trial, and Qe

only have the guilty plea portion of the transcript.

A There was some —-- 1f I remember right, there was some
dispute about -- or some speculation about whether Toby
could've fired the -- the fatal shot. I think, based on --

you were asking me about Chris Hilditch's investigation, if

it -- if it was favorable?

Q Yes.

A - I think he came to the -- he drew the conclusion that
-- that Sherald was -- there was a godd chance that he was
the initial aggressor. I didlspeak to -- and Chris may

have also spoke to a witness who said that he was trying to

. kill Toby and may very well have done that, but his gun

jammed. I remember one witness that said that.
So all -- all this -- these -- some of these

statements really weren't very favorable in Chris's eyes to
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DIRECT EXAMINATION BY MS. HARRIGAN -~ DAVID SULLIVAN 31
-- to Sherald.
Q Did you ---
A I don't -~ I don't think there was a bullet that was
ever found, and there was some speculation that maybe Toby
shot -- and I -- and I think I asked Dominick West about
this, and kind of made this into a big deal at the trial,

that they never found the bullet that went through Angela.

And I think that I was trying to -- you know, I --
tell -- let the jury know that maybe -- or cast some doubt
about what -- maybe Toby got the bullet. But I don't think

there was anything conclusive about that, but there was
kind of some evidence at the trial that suggested that.
QO In regards to co-defendant's counsel, Mr. Wilder's

motion for a mistrial, did you join in this motion?

A Without trying to look thHrough the transcript and --

I'1l say I'm pretty sure that I -- fairly certain that I
did join his motion.

Q - Did you feel that you were prepared for trial -- the
trial of this case?

A Yes.

Q Had you prepared any outlines of potential testimony
or cross—examination of witnesses?

A I always do outlines for my opening statement, closing
argument, all my cross-examinations, and my dirgct

examinations. I always do outlines, and I did those in
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DIRECT EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN - 32
this case. |
0] .And Mr. Anderson's plea was entered aftex
approximately two and a half days of triél, right?
A That éounds abdut right. It's been a while, but that
sounds about right.

Q. | And the State allowed him to plead to the two counts

of AWIK and dismissed the murder charge, correct?

A The two counts of AWIK and I think there was another -
Q  The possession of the ---

A The ---

Q . ——= wWeapon.

A ~-- possession of -- yeah. And dismissed the murder.

That's correct.

Q Did you feel it was in your client's best interest to
accept this plea negotiation?

A Yeah. I thought it was -- if -- if you're asking my
5pinion if it was a good plea offer, I definitely think it
was. But i -— even if I think something's a good plea .
offer, I -- you know, a aefendant has a right to a trial,
and I tired the case. So

Q In regards to his allegation that you coerced him to
enter this plea, you were already in the midst of trial at
this point, correct?

A I don't understand how -- that's right. I mean, I
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don't understand how --- the allegation that I forced him
to enter a guilty plea, when ~- i1f I remember right -- I
tried -- we tried most of. the casé, me and Arthur Wilde.
0 Were you prepared to continue on with the trial ---
A Yes.

Q --- to it's completion?

Did you inform your client that you were prepared to
go forward if he'd like to continue with the trial?
A Yes.
Q Ultimately, whose decision was it for Mr. Anderson to
plead guilty?
A It was his.

MS. HARRIGAN: No further questions, Your Honor.

THE COURT: Okay. Any questidns?
CROSS-EXAMINATION BY MR. HOLLER:
Q Mr. Sullivan, the -- you talked about your phone
conversations with Mr. Anderson, roughly from January,
2009, up through March of 2010, when yéﬁ -- moét of those
phone conversations were between you and him while he was
in the prison.
A Right.
0) Fair to say that the vast majority of those
conversations had to do with him getting bond or getting
out?

A I'm going to -- yes. And that's most likely because

7
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CROSS—EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 34
that's what he wanted to talk about.
Q Certainly. But there was no real substantive
discussion of the events that happened at the residence of
defenses?
A In a lot of my entries, under the -- my client
contacts with Mr. Anderson, on a lot of these I did
indicate that we talked about a bond reduction/bond
hearing. We could've talked about the facts of the —-- the
case in some of these conversations, but I do see a lot of
them where I notated that they were to talk about the -- to
-- that he wanted to talk about ---
Q When did you -- when did you receive the documents
from the prosecution in your Rule 5 disclqsure -— in their

Rule 5 disclosures?

A It looks like -- I've geot a note that's in my file
that I -- I received discovery on October 1, 2009.
0 Okay. So would it be fair to say -~ when did you go

to the scene with Chris Hilditch?
A Well, whatever I've —-- I've got statements that I took
from -- from some witnesses, and based on the -- the dates
of those interviews -- I remember going out there -- I may
have gone out there more than one time, but I definitely’
remember going out there with Chris.

And the dates on these interviews is Ma;ch 22, 2010.

So I believe he was with me at that time, and we
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interviewed some witnesses out there.

Q Okay. And you -- you -- you -- you entered -- there
was an ex parte order to hire Chris. That apparently
happened before you sat down with Mr. Anderson face-to-
face. When did you get the'ex parte order?

A - (No audibie response.)

0 And if it ---

A I -~ I'm sorry.

0 --- 1f it helps you, if you have a bill from -- from
Chris that would tell us the date he did work, that'd be
fine, too.

A I can tell you -- I'can tell you the dates on Chris’s

investigator summary.

Q Okay.
A He's got -- on one of these reports, it's December 4,
2009; and on the supplemental report -~ is January 9, 2010.

And here's the ex parte order. Judge King signed it

on June 292, 2009.

Q Okay. Now, you -- you ilndicated your -- your
customary -~ your custom is, depending on the seriousness
of the charge -- I'm assuming you would go see somebody

more often for the more serious charges and less often for
the less serious charges.
A I would say that the time that I'd speak to them -- I

mean, I generally have a -- an initial interview where I
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CROSS-EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 36
get backgrouna informétion before I get the discovery. And
then when we go over discovery, I tell my clients to tell
me everything that they can think of about whatrhéppened.

I would say that my discovery review -- that's what I
call it —-- in a serious case like this would be much longer
than a -- a less severe case. And I probably would go see
them a little bit more as -- as far as the number of
visits.

But definitely -~ I mean, I tell them to tell -- tell

'me everything when we go over the discovery, but -- but I

definitely -- the more serious the crime, I would say,
generally, the longer I would spend with the client.

Q Okay. And your testimony is that you went to see him
initially on March the 25, 2010, when you saw him face-to-
face?

A I've got -- I'm sorry. I've got somelof my notes and
-- wevkept on a coﬁpdter, and then I had my own form that I
used, so some of my notes about the interviews are in two
different places. But I see the initial interview with Mr.
Anderson on June 19, 2009.

0 Is that by ---

A I saw where I spoke to him ---
Q ~-- is that by phone or in person?
A That would've been in person. I -- T do -- I would do

my initial interviews in pexrson.
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CROSS~EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 37
Q Okay. You have two different places. You told me
before your first conference with him was June 3, 2009.

Then you said you spoke to him on July 16, 2009 and July

28, 2009.

A - 2009.

Q You're telling me that you had overlooked the June 9 -
A No. The -~ the June 19, 2009 -- that looks like my
initial interview, which would've been in person. I've --

I've got this form that I came up with, sort of a
questionnaire. Then I sit déwn with them in person and --
so that was my initial interview. I've got a notation here
‘that I spoke to him on the phone on June 3, 2009.
Q Okay. And when you say -- okay. That's by telephone.

So you met with him face-to-face on June 19, 2009, correct?

A Yes.

Q You saw him again on -- face-to-face March 25, 20107
A We went over discovery 6n February-3, 2010, and I
.think I -- let me find his statement that I took.

Apparéntly, I did in-depth, thorough interview of Mr.

Anderson. My statement and interview 1s dated March 25,
2010.
Q So are you -- okay. You had gone through earlier --

you were asked and you went through your contact with him.

You went —--—
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© CROSS-EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 38
A Right.
Q --— chronologically through your contact with ---
A Right.
Q --- him. You've come back now and told me about

several that you had omitted.. So when you told the Court -

- when -- your first testimony, you just skipped the --
your person to -~- face—to—facevmeetings?

A I -- I can't remember'what I -~ Imean, I -- I don't
know what I skipped or ~- I've got all of my client
contacts.

Q You believe you sat down with him February 3, 2010?
A I've got that notéted as when we went over —-- Or one

of the times, at least, that we went over the discovery.

Like I said, I call that my "discovery review'" with him.

Q Okay. On February the 3, 20107
A Right.
Q And you testified earlier your discovery review with

him was March the 25, 2010.

A I may have had -~ had ;i since it's murder,'I may have
had more than one, but you know, I'm looking at the date of
my interview. So we Véry -—- very well -- if.looks like we
could have talked about the discovery on more than one"
occasion.

Q The —-- the information that was turned over from the

prosecution, there was no bullet that killed Ms., Anderson
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was ever found. No -- there was no forensics for the --
for fhe bullet that killed her --

A That's right.
Q -—- is that correct? There was no evidence of Mr.
Anderson having ever fired a weapon, in terms of what was

on his hand or his person.

A Gunshot residue?
Q Yes.
A I don't -—- I think he -- I meén, I hate to say it, but

I -—- I think the -- that the testimony or evidence was that
he went into hiding. .

So I don't think that they could've -- I mean, if -- I
don't know exactly how long it was, but it's not going to
do any good to try to get any gunshot residue a long time
after -- you know, he's only going to have it on his hands
for so long after the firing of a gun.

0 But there was no evidence that he had fired the gun,
no physical evidence?

A I don't -- I don't remember. I mean, there was
testimony from witnesses.

Q I understand. But there's no physical evidence.

A I don't remember there being any gunshot residue, but
like I said, I think thét it took them a while to -- to
find Mr. Anderson, if I remember right. And he's not going

to have any gunshot residue, you know, if a long time goes
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CROSS~EXAMINATION B¥AMR. HOLLER - DAVID SULLIVAN 40
by. I mean, you wash your hands and you sweat.
0  No weapon that was in his possession was ever found.
A I don't think so, because like I said, I think it was

a while after it happened when they found him.

Q What -- what' led up to the change of positibn from the
prosecution in terms of dropping the murder'charge and
allowing him to plead to the assault with intent to kill?

A Well, I mean, I -- it could've been that it was maybe
a little bit embarrassing to the State that I asked
Dominick West about the -~ a couple witnesses that I talked

to that I think were there, that law enforcement didn't

‘know about. And I think that's in the transcript.

So —-- and I mean, I hate to say it, but Jason Corbett
had always offered me -- he's offered me a lot of -- or my

client's favorable recommendations/plea offers over the

years. So I -~ I don't know. Maybe Arthur Wilder did a
good job at -- you know, at the triél.

Q Arthur Wilder was yoﬁr co-defendants’' attorney?

A Yes. |

0 Arthur Wilder's a very good attorney.

A Yes, he is;

Q He's very good compared to paid/un—paid?

A Yes, he is. I think very ---

Q Rega?dless of ——-

A —--- highly of Arthur.
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CROSS-EXAMINATION BY MR. HOLLER - DAVID SULLIVAN _ 41
Q --— regardless of years in services, he's one of the
best ~-- .
A He's one ---
Q - ——- defense attorneys.
A ~-—- of the best.
Q Okay. Did he make some points about this witness on

the 911 tape nct being who she said she was?
A If T -~ it's been a long time, and like I said, we
don't -- I didn't get the transcript. But I think that
Arthur made some points about -- it seemed like whoever it
was —-- and I think I listened to the 911 tape, because I
rememper the caller saying something about where's the
ambulance. It took a long time for -- for the ambulance to
come out there and -- and you could -- yOU know, Angelé was
laying on the ground and they kept complaining about-
where's the ambulance.

But I think Arthur asked questions about whoever it
was -- I can't remember the girl's name who made the call,
but for whatever reason, she didn't want to say that she

made the call.

Q You have a college and post-graduate degree?
A Yes.
0 Okay. Not all your clients are that educated, okay,

or understand language as well as you do, agreed?

A Yeah.
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CROSS-EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 42
.Q  Okay. The words "conpurrent" and "consecutive"” canvbe
confusing.
A Well, I explain it té them. I -- I think they can

understand it.

0 Okay. Do you specifically remember talking to Mr.
Anderson about the gun charge?

A Not -- I mean, I've represented a lot of clients over
the years, I dpn't specifically remember that conversation.
But if -- if -- I -~I normally go over the recommendations
of the étate, they check the box. If there's a
recommendation, I talk to my clients aboﬁt that -- or did
talk to my clients about any recommendations in general,
and I wouldn't have done anything different‘with Sherald.

Q And you specifically remember talking about the -- the
-- excuse me -- the Alford plea, because he could not, in
his mind and in his heart, accept pleading guilty to a
charge of trying to kill his wife.

A When all he -- the only person that he intended to
kill Qas Toby. He didn't intend to kill his wife. I
remember talking to him about that.

Q ' That's a“specific} definite, we talked about that. I

‘don't have to rely on —-—--

A Right.
Q ~—-- notes or anything else.

A Right.
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CROSS-EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 43
Q But on the five years possibly running at the end of
the ten-year charge, you don't have that specific
recollection?
A My memory's not that good that I could remember that -
- that kind of thing.
Q What was the plea -- what was the offer, if any, going
into the trial?
A I don't think that -- Jason Corbett generally,
particularly on a murder charge, wouldn't make an offer
before the trial just in generai.i He generally, more so
than other assistant solicitors, would wait until later on,
usually at trial, particularly with a murder case.

And that -- that would probably be the case with a lot
of assistant solicitors. You're just not going to get an
offer, like with a more minor charge, on a murder early on.
O So Mr. Sullivan, your recollection would be on one cf
your more serious cases, you started this trial there was
no plea offers. And that something broke during the trial,
and all of the sudden there was an offer to drop the
murder, go with assault with intent to kill on two charges

under a Alford plea, and no recommendation on the gun

charge.

A I have a place on the form -- that I was telling you
about that I came up with -- for a plea offer from the
solicitor. I don't see one from Jason Corbett for Mr.
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CROSS-EXAMINATION BY MR. HOLLER - DAVID SULLIVAN 44

Anderson.
Q So -- and I know you were trying to read while I was
asking the qguestion. 'You essentially started the murder
trial --- |

THE COURT: Okay. I need to take a quick recess.
I'll be right back.

(Off the record from 10:39 a.m. and 10:42 a.m.)

THE COURT: Okay.

"MR. HOLLER: Really just two questions: bne long and
one short.

Cross-examination by Mr. Holler (continues):

Q Mr. Sullivan, I've asked you this question, but I --
you were looking through your notes. I just want to make
sure I got this straight. You started a murder trial, and

during the course of the trial, events occurred where the
State was willing to drop the murder charge -- dismiss the
murder charge, allow Mr. Anderson to plead to two.assault
with intent to kill charges under an Alford deal. And you
specifically remember him saying I cannot say I tried to

kill my wife, who was the victim, and the gun charge,

correct?
A Right. I -~ I don't know -- I know it wasn't before
the trial that Jason Corbett made a plea offer. I -- I

can't remember exactly at what point in the trial it was,

but I think it was done in trial that -- that he made an
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CROSS-EXAMINATION BY MR. HOLLER - DAVID éULLIVAN 45
offer, probably based on what had happened in trial, I'm
guessing.

0 Like the facts that the case is about, a trial is a

human event; 1is it not?

A Right.

Q Things always happen in trial --

A Right.

Q ~-- correct?

A Right.

Q No case cannot be always --= can't -- cannot always be

won, and no case will always be lost.

A Right.

Q It's a human event to go through a trial.

A Right.

Q Things happen and a plea was offered --

A Right.

Q -- during the course-of the trial.

A Correct.

Q Do you specifically remember talking about, for

example, I can't plead for trying to kill my wife, who was
a victim, so I will do it under an Alford?

A Right.

Q But you have no specific recollection of talking about
the five years being run -consecutive to the assault with

intent to kill, although that would be your own practice.
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REDIRECT-EXAMINATION BY MS. HARRIGAN - DAVID SULLIVAN 46

pat That would be my own practice. I can't remember
probably most of the -- specifically the conversation about
—-- I mean, the plea offer, I -~ I can't remember that, bﬁt

that would be my normal practice.
0 Thank you.
MS. HARRIGAN: Just briefly, Your Honor.

REDIRECT EXAMINATION BY MS. HARRIGAN:

Q In regards to Mr. Holler's line of questioning

regarding gunshot residue, your client hid from the police
after this incident occurred, correct?

A I don't want to say anything that's wrong, but it's my
recollection that the law enforcement -- that he was in
hiding from law enforcement, and it took a while for them
to catch up with him.

Q Based on your criminal defense experience, how long
does gun residue -- gunshot residue normally remain on a
shooters hands, that it's -- it would be'tesﬁed by SLED?

A I mean, just based on when I worked Ffor the PDs office
and just listening to officers testify, I mean,vI would
think that -- and this is kind of me just speculating, I'm
not really -—- I'm not an expert on this, but I would say it
would probably depend on the time of year, if they were
sweating.a lot, if they took a shower. I mean, T would
think that soon after, if -~ if the gunshot residue kit

wasn't done, then they're not going to get any. I would
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REDIRECT-EXAMINATICN BY MS. HARRIGAN - DAVID SULLIVAN 47
think within hours. |
Q Would you —-—-
A I'm guessing.
Q --— categorize gunshot residue as a pretty fragile
material that can be easily removed or washed off?
A Again, I -- I don't have any -- I mean, I'm not an
expert on gunshot residue, but yes, from --
Q In regards to no weapon begin found, did Mr. Anderson

ever deny that he had a weapon during this- incident to you?

A No.
Q And he pled guilty to having a weapon, correct?
A Right.

MS. HARRIGAN: No further questions, Your Honor.
THE COURT: Okay. Anything -- you can step down.
(The witness complies.)

THE COURT: Anything further from the defense side?

MS. HARRIGAN: No additional witnesses from the State.

THE CCURT: Okay.

MR. HOLLER: No one -- none in reply.

THE COURT: All right. I will let y'all know about my

decision.
MS. HARRIGAN: Thank you, Your Honor.
MS. HARRIGAN: Thank you.
THE COURT: Thank you.

© ek

-— END OF TRANSCRIPT OF RECORD --
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'Convicted of 2 Crime of Violence; the murder charge was dismissed pursuant to the plea. Judge
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PROCEDURAL HISTORY -

" This matter comes before the Court by way of an ap’plicatioﬁ for post-conviction reiief_
filed July 20, 2010. “The ‘Resporldent made its Return on April-11, 2011. An evidentiary hearing

into_the matter was convened on December 12, "2012, at the Sumter County Courthoﬁse. . The

Applicant was present at the }iear'mg ‘and was represented by,David,C. Holler, Esqwtuire.' The

Respondent was represented by Assistant Attomney General Megan E. Harrigan of the South

Carohna Attorney General's Office.

The records before this Court indicate that the Apphcant is presently confined in the

- South: Carolina Department of Corrections pursuan'; to or_ders of commitment of the Sumter
| County Clerk of Court. The Applicant .vs./as indicted during the February 2009 ten.n of the
: 'Sumter County Grand Jury for Murder, two counts of Assault w1th Intent to Klll and POSSCSSLOQ
“of a Plstol by a Person Convicted of a Crime of Violence (2000 -GS- 43 0194) Applicant was.

represented by David. Sullivan, Esqune. On Apml 15, 2010, the Appllcant pled guilty before the -

Honorable W. Jeffrey Young to two counts of AWIK' and Possession of a Pistol _b"y' a Person

e

Young sentenced Appjicant to ten years imprisonment for each count of Assault' with Intent to

! Count three of Assauit with Intent to Kill was entered pursuaat to North Carolina v, Alford, 400 U.S. 25 (1970).
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* Kill, with the sentences to be served concurrently, and to a.consecutive term of five years

.~ imprisonment for Possession of a Pistol by a Person Convicted of a Crime of Violence.

Applicant did th,'appeal his conv.iction. e:ind' sentence.
I his application for pos'ticenviction relief, Applicant alleges he is being held in custody
unlawfully for the following allegations:

1. Ineffective assistance of counsel.
a. “Counse] failed o investigate' and coerced me

‘ -into a guilty plea.” - .
2. “Violation of the 6"’ Amendment of the U.Ss

.. Constitution.” :
~a. “Demial of adequate rcpresentanon and a fair

trial.”
3. “Violation of the 14lh Amendment of the, US

Constitution.”
a. “Denial of due piocess of law

In its Return, Respondent mterpreted Apphcant s allegatlons to be 1neffect1ve a551stance of

- eounsel At the evxdentlary hearmg, Apphcant presented hlS clalms as meffectwe ass1stance of’

counsel and sIdemﬁc'ally. alleged that Counsel Was meffectwe for faﬂmg to mvest1gate and for‘
coércing him to enter a guilty plea h o
'SUMMARY OF TESTIMOW PRESENTED
At the ev1dent1ary hearmg, Applicant testlﬂed on h1s own behalf and presented tesnmony
from plea counsel Dav1d Sulhvan Esqulre (“Counse ks ThJS Court also had before 1t a copy of |

the Applicant’s Oullty plea transcript, the rec01ds of the Sumtex County Cxerk of Court and the

' _Apphcant s records from the ~South Carolme_t Department of Coxrectxons.

- At the evidenti"ary hearing, Applicant téstified first on his behalf, Applicant testified that
Counsel was appointed to represent him and only'met with him once during the nearly two years

before his guilty plea. Applicant testified that Counsel{reyiewed discovery. materials with him,
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senf him a copy-of his discovery, and he recalled discussing poésible' defm»].s.e;s with Counsel.
Appl,icant'-testiﬁed that_he gave Counsel v_ariou.s v.;jmesses to. investigate, ihcluding his étep;on
EdWard Brown. Apglicant testified that C;ounsel used a pﬁ_vate investigator to assist with this
" case, aﬁd this mvest‘igator met with him once. - " o |

‘ ‘Applicant testificd that he pled guilty duning the middle of his trial. Aﬁplicant testified

that he was origir_mlly charged with Murder and that the State dismissed his murder charge in

‘exchange for his guilty plea: Applicant testified that Counsel :ad;/ised-him that murder carries a.

mandatory minimum sentence of thirty years imprisonment and a maximum senténce of life.

imprisonment without parole. Applicanttéstiﬁ_ed that 1t was his decision to plead guiity. ~

Applicant testified that he understood the recommendation from the State was for concurrent ’

sentences for his two Assault with Intent to Kill counts; howéver, Applicant testified that he

thought the State’s recommendation would include concurrent time for the Possessien of a_

Weapon by a Person convicted of a Crime of Violence. count. .Applica'nt testified that he thinks

Counsel coerced him into pleading guilty because he thought the State was recommending he

would receive concurrent sentences for all three counts for which he entered a guilty plea.
" Applicant testified that he told the plea court he was satisfied with Counsel’s
representation while he was under oath. Applicant testified that-he now is unsatisfied with

Counsel’s performance, as he thinks failing: to properly investigate his case. . Specifically,

Applicant stated that he wanted Counsel to obtain a 911 tape from the incident and interview

additional witnesses. Applicant ackno:»',']edged that he did not have a copy of the 911 tape at the
-hearing, nor did he have any witnesses here to testify today. Applicant also testified that during
his trial, it was revealed that his bullet did not kill one of the victims, but another shooter, and

that Counsel should have moved for a mistrial based on this information.
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. .Following Applicant’s testirnony, Counse] testified that he has been an attorney for seven '

“years' and. was_formerly employed as a Sumter ‘_Count'y Public l)ef.ender, including. during his .

: representarion'of .Applicant. -Counsel testlﬁed.'rhet he met *with - Applicant numerous' “tifnes.

throughout his feprésentation 'an‘dflis'ted"rnore‘.tlr‘a;ri fifteen éeoarate times he communicaled with "~ -

Applieent regar'dlng. his case either ’in-persorr or b'}l ,'telephone.: Cour_r_sel.testiﬁerl he met.;Wilh B

- Applicant soon after he was. appointed to conduct an initial interview on June 19, 2009.. During
B this meeting, he was able to discuss the.facts of the case, possible défenses and sentences for the

cha'rges and exolain the elements of the ohérgee 'Applicent was facing. .Counsel testified that he * -

met with Applroant on February 3,2010.fora “drseovery review,’ where he thoroughly revrewed
and drscussed Applicant’s. erscovery wrth hrm Counsel testrﬂed he, also met with Applrcant on

March 25 2010 for another 1n—depth mtervrew - Counsel rest1ﬁed. that in addrtron‘to these‘ in- '

' person and telephone commumeatrons he- frequently corresponded wrrh Apphoant by wrrtten

: correspondence and kept Apphcant abreast of all pertment developments in- hlS case.

" Counsel testrﬁec_l .that throughout 'the' e'ourse of hrs representation,; Apphcz_mt’s-primary

concerni was obtaining oreftrjal release on bond: Counsel testified tha't;Applieant Hiad a bond

~ hearing with other'courrsel before he was ‘appointed, as well as a-bond lreeiring upon. Counsel’s

motion on ~Septernber 10, '20(59'.. Counsel testified that he also .move’d for a bond 'reduction per . .
Aﬁplicent’s request.  Counsel testified that he filed-a motion for a fast and’ speedy rial at’
Applicant’s request. ’

. J - . . . L
Counsel testified that he filed an ex parte motion for costs to allow him to hire a private

: 'ini/estigator to asslst With the prepa'ratiorl of ~thi's case. Counsel testified that an ex parte Order -

for Funds was signed by the Honorable Howard b. ng, allowmg him- to retam prlvate'

rnvestrpator Chris Hrldrteh Counsel testrﬁed that Investrgator Hrldrtch mtcwrewed several
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v.'itn§sses 1 this casé,_ including: Marquis Lucas at the incident location, Demitria Duffie, Whﬂe
%\/Ia.c and Isaac Duffie, and Ed_\vard Brown — the victim’_s stepson of whom law en.fo'rcement was
ungwa:e _and was. only interviewed -By Hilditch. Counsel testified that H'i}.ditch also visit.ed the’
iglgident location on. at least one Aocoasion. “Counsel testified that Hilditch prcpared 2 written -
report summanzing his findings and that ‘this report was not favorable to Applicant’s case.
: Sp@ciﬂcally, Counsel testified that the report showed that Applicant wlas t'he inutial aggréssoz
who arrived at the scene with the intent to harm at least one of the victims, Toby Chandler, who
was the boyfriend of Applicajnt’s common ‘law wife Angela Anderson. Counsel testified that he
- shared this repoﬁl with Applicant, who admitted that he intended to harm Toby'Chandler but not.
Angel.a Anderson. - Coun.sél testified that Applicant also admitted to fleeing the-scene and hiding
from law enforcement folloW'u_lg the incident. * Counsel testified th;t after speaking with
Applicant, he ,aslload Hilditch to prepare a supplemental report after addition.al i.nv,estigation.
+ Counsel testified that thxs report was submitted to him in January of 2010 and was .a‘ls.o not
favorable to Applicant: Co"unégl testified that no weapon was recpver_ed,‘as well as any bullets or
shell casings ﬁ:o.mA the fatal shot. Coun§el testiﬁed‘that no gunshot residue was fc_)una.on
Appﬁcaﬁt, but that this was not particularly helpful to his defense because gﬁnshot.résidue is'a
very fragile material that can easily be removed. Counsei testified that as Applioaht was hiding
from law enforcement following the incidant,. ,Appliéan’t;cotﬂd have t;gsily washed his han.c.i§ to -
rcmo.vc any gunshot residue-prior to his arrest. Coun'sel testified that he investigéted into a 911
call at Applicant’s réql;lest.emd recalled that it took a “long time for an ambulance to arrive” at

the incident location; however, Counsel testified he did not think this .had any bearing on

Applicant’s case.
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-Connsel testiﬁed that he was ‘nrepared for ‘the trial of tnis ease Specxﬁeally (,ounsel '

testlﬁed that he made outhnes of potentnl testlmony and- Cross- exam'nanon for each w1tness as

1 he always. does-before a trial. - Addlnonally, Counsel testlﬂed-that‘he' prepared a witness list '_of

trial,.including ninetéen witnésses -who were"fs'nbpoen'aed,i Counsel ‘testified that thi:s', incl'nde‘d'-

"Edward Brown, Angela Anderson’s son who was preseni at the scene of fne crime. - Counsél - ‘

testified - that the case proceeded to  trial alongside. Applicant’s' co-defendant, - Samuel a
Montgomery. Counsel testified that Aﬁhur*Wilder, Esquire, repfesen;ted Mr. Montgome_ry.

Ceunsel testified that he “thinks that" Arthur Wilder is one of the best attorneys in the state” and

4 'that he was glad to be trying this case alongside him.

Counsel tesnﬁed that Apphcant decided to enter a gullty plea after two and a half days of

trial. Counsel testlﬁed that the State made a plea offer that would allow Apphcant to plead to the'

“two Assault with Intent to Kull charges for recornrnended concunent sentences and would

dismiss -the-Murder_ ch’a‘rg‘e, buit 'that the Stite m‘adé no recommendatxon as to the P()s.s'essio'n c_>f a

’

‘Weapon by a I;erson"Ciqnyic-.ted. of A Crhne-of.{/'idience._-Ceuneel testified that thé Stéte made no

~ offers to VApplvicant.pri'or'toA tn'al; peirticular]); m neéards 'to the Mu'nder chayge. ;(:Ionnsel_tee'fciﬁeld
that he believes the State made this favorable o.ftier during the trial becausé “it could have. been_ -
.embarras.)sing. for the State that [he] f.o.unel wimeeees fnat:tlie é‘tate’ &id n;e.t. know about.” ".Conn§te

. testified that he thought the plea bffe.r wa's'beneﬁeial .for'hg client and was “deﬁnitely” in tne_

- best interest of Applieant. Counsel tesﬁﬁed that he t}lorougnly.revi'e\ved the State’e offen with

'Apnlicant) including that there was 16 recommeéndation as the weapon charge. ‘Counsel testified

that he explained the difference between consecttive and ‘concurrent sentences to Applicant in

““layman’s terms” and that Applicant appeared to n.ndersténd the State;s offer. _Counsel testified

that it was ultimately Applicant’s decision to accept the State’s offer. .
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FINDINGS OF FACT AND CONCLUSIONS OF LA\’V

Tms Court has had the opoorhmjy to review the record in its entirety and has heard the

testx’non/ at the post eonwctlon relief hearmw This Court has further had the oppomimt} to

_observe the vqtnesces presented at the hCrJll’lU closel/ paJs upon their credibility and weigh their

' *estunony acco;dmgly Set. fonh below are the relevant ﬁndmos of facts and conclusxons of law
as requued pursuant to S.C. Code Ann. §17-27-80 (1983).

 Ineffective Assistance of Counsel

In a. post-conviction relief action, the Apphcant ha.s the burden of provmg the allegatlons

in hJS application. Rule 71. l(e) SCRCP Butler v. State, 286 S.C. 441 334 S.E2d 813 (1985)

Where_meffechve ess1stance of counsel is alleged as a ground for relief, the Applicant must

- prove that "eounsel's conduct so'unde.n'nined the proper functioning of the adver‘sa'm'al process

 that the trial cannot be relied upon as having produced a just result.” Strickland v. \Vgshinéton;

466 ﬁ;S. 668, 104 S.Ct. 2052, 2064, 86 L.Ed.2d 574, 692 (1984); Butler, 286 S.C. 441,'334
S.E.2d 813 (1985)

The proper measure of performance is whether the a’ctorney prov1ded representation
- within "the range of: comuetence required xﬁ criminal cases. Courts presume that counsel
rendered adequate assistance and made all sxgmﬁcant decisions 1n the exercise of reasonable

pro‘fes_sional judgment Butler 286 S.C. 441 334 S.E. Ld 813 (1983) Th_e Apphcan_t must

overcome this presumption to receive rehef. : Cherry V. Statel- :.OO S.C. 115, 386 S.E.2d 624 -

(1989):

Courts use a two-pronged lest in evaluating allegations of ineffective assistance of

courisel. AFirst, the Applicant must prove that counsel's performance was deficient. Under this

prong, attomey performance is measured by its "reasonableness under professional norms.
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-

Cherry, 300 S.C. at 117, 385 S.B.2d at 625 (citing Strickland). Second, counsel's deficient

performance -must héve.prejudiced the Applicant such that‘ ":there isa rease11ab]e ;.)ro.baeility that,

but for counsel S unprofessxonal erTors, the result of the proceedmg would have been dlfferent "
'Cheny 300 SC at 117 18, 386 SEZd at 625 ~With reSpect to- gu11ty plea- counsel the

Applicant must show that there isa reasonable probablh’fy that, but for counsel 5 alleged &rrors, -

he would. not. have pled guilty 'and would have insisted on going to trial. HIH v.. Lockhart, 474
U.S. 52, 106 S.Ct.366 (1985). .
After carbful review based on. the standard discussed above, the Applicant has failed to

carry his burden in this action. Specifically, this Court finds that Counsel’s testimony is credible

" while Applicant’s testimony is not credible. Below are this Court’s ﬁgdings in régards to each of

Applic'ant’seallégatibns of ineffective assistance of counsel. -
Counsel was ineffective for failing to investigate -

- Applicant alleges’that Counsel wds ineffective for failing to prepare and conduct d proper'

* investigation' 't -Af thé &Videntiary* Hearing, “Applicrit - téstified. that Counsel should “havé

investigated ahd.‘obtained‘ a-9“1 I" ca'li‘ as. well as'ihvestigat'ed several Wifriesses in'cluding'his
stepson’ Edward Brown Apphcant presented no. reports offered o cxpert testhOny, ‘and
otherwxse prowded no evzdence to suppoft this all egatlon Apphcant was unable to even

spe’culate- as to What beneﬁt could have been denved from any such mves’ugatxen., Coun‘sel

. testified that he hired a private investigator, who interviewed numerous witnesses, 'visited the
_incident location, and. prepared two written reports summarizing his findings. Additionally,
. Counsel ‘testified that Investigator Hilditch was able to locate and interview Edward Brown,

. ‘whieh. the State was tnable to do. Counsel testified- that he subpoenaed nineteen"witnesses for

trial and had- prepéred' detailed outlines for each withesseé;'testimony.' 1—&dditiona‘ll'y,"'C'ouﬁsel~ e

A} -
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stated Vthat.he_investigated the 911 call at his client’s request, but he did not think it had any
bearing on'Applicant’$ case:
Based on the foregoing, this Couit finds that the ADpljcant has: not §hown that trial

- counsel's performance' fell below “professional norms.” Cherty, 300 S. C at 117, 383 SE2d at

625 (citing Stnckl d). This Court ﬁnds that Counsel oerfom1ed a thorough investigation with

the . assistance of a skilled private ,'mvestigator and was not Qeﬁcient in regards to his
investigation or prebaration for trial. Fur.'thermore', the Applicant has-shown no actual prejudice’
from any a}llege,d. dcﬁc_.i,cncy of counsel.  Applicant eptéred .a guilty plea based on a favc;rablc
. plea: offer from the State that was Jsecured -afte_r C(ounsel’s competent perfé)miance at ﬂial.
_ Therefore, ﬂxjs Court finds this aliegation must'be denied z.md' dismisse'd' with prejudice,
' Counsel was ineffective for coercing him to er'vter a guilty plea |
Applicant alleges that Counsel was ineffective- for coercin,glD him to enter a guilty plea.r

Applicant testified that Counsel told .hi'm. he would receive concurrent sentences for all three of

the charges to which he entered a guilty plea. Counsel testified that the State offered Applicant a -

févorable.plea'dea] following two and a half days of trial.. Counsel testified that this offer '

allowed App}icaI‘Jt to'izlead guilty to Assault with Intent to Kill for a recommendation of

concurrent sentences and the dismissal of the Murder charge. Counsel testified that the State

refused to make any. offers to Apphcant prior to trial and that he belzeved the State ondy made

" this advantaccous offcr to Apphcant followmg testimony ﬁo*n multiple witnesses. Counsel

testified that he fully apprised Applicant of the terms of the State's offer, including that Lﬁege was
no recommendation as to the Possession of a Weapon by a Person Convicted of a Crime .of

‘Violence charge: Counsel testified that he explained to Applicant that this could result.in

consecutive sentences and explained what this meant in tenms that Applicant could understand.
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Cou_nsel.testiﬁed that he iriformed Applioahl that thisplea offer was in his best interest, but that it

was ultimately up to Applicant to decide \arlaether to -eofitinue with his tr'ial o'r enter a guilty plea' .

This- Court ﬁnds that Counsel s credlble testunony reveals that Apphcant was fu ly appnsed of
the State’s plea offer and - after recewmg competent advxce from his aﬂomey, Appllcant-

voluntanly and knowingly pled gullty Based on the foregomg, thls Court ﬁnds that Counsel’ :

.performance was not deﬁcxen’r in regar_ds to this allegatxon. FurthermOre, th@.Appll.Cant- has

shown no. actual prejudme from any alleged deﬁc1ency of’ counsel This Court holds tlla't the

.Apphcant has falled to. meet his burden of proof in regards to thlS allega‘uon Wthh must be‘

"denied and- 'dlsrmssed with prejudice,

CONCLUSION

Based on all the’ foregomg, tlus Court finds and concludes that the: Applxcant has not ‘

'estabhshed any eonstlmtlonal v1_olatxons‘or deprwanons _that would require this court to grant hlS '

applicatiou.' Therefore, this'apolicat'ion for post—cdnv.iction_relief must be denied and dismissed
with prejudice .
Thls Court notes that that Apphcant must file and serve a notice of appeal W1th1n thlrty

days from the reccxpt by couusel of wrltten notlce of entry of Judgment to-secure the appr0pr1ate

: -appellate revxew See Rule 203 SCACR. Pursuant to Austin v. State 305 S C 453 (1991) an' o

Applicant has a right to dn appellate counsel’s’ a551stance n seekmU rev1ew of the denial of post-'

.conv1ct1on relief. Rule 71.1(g), SCRCP provxdes that 1f the appllcant wishes to seek appellate

' rev1ew post conv1ct10n ]‘Clle counsel must serve and ﬁle a \lotlce of Appeal on the Alpphcant S

behalf Appllcant is "directed to South Carolma Appellate Court Rule 243 for approprlate

pro'eedures- for appeal_. _'
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IT IS THEREFORE ORDERED:

L That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. . The Applicant 'mus_t be remanded to the-custody of the.Respondent.

- ANDIT IS SO ORDERED this /£ day of Z/ L2013,
¥ FERRELL COTHRAN, JR.  ~
. Presiding Judge

- / o Third Judicial Circuit
. %/W_L ;So'u.th Carolina. .
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WITNESSES
SCSO

{nv. D, West

DOGKET NO. 2009-GS-43- /7%
The State of South Carolina
County of SUMTER

COURT OF GENERAL SESSIONS

FEBRUARY TERM 2009

, ARREST WARRANT NUMBER
v
J294261, J284262; J294264, J294265;

J294266

THE STATE
VS.

D/A:_05/11/08

SHERALD K: ANDERSON

SAMUEL L. MONTGOMERY, JR.-

ACTION OF GRAND JURY

\,lll\\\ I
\.\\\ /Z-¢.2 \V\ e

. e 2
e L -

- - -

Foreperson of Grand Jury =
Date: , % 4,2 A&

VERDICT

Foreperson of Petit Jury
Date:

Indictment for

MURDER, ASSAULT WITH INTENT TO
KILL (2 Counts), POSSESSION OF
PISTOL BY PERSON CONVICTED OF A
CRIME OF VIOLENCE

C. KELLY JACKSON, SOLICITOR



STATE OF SOUTH CAROLINA ) INDICTMENT FOR
)
COUNTY OF SUMTER ) MURDER, ASSAULT WITH INTENT TO KILL (2
Counts), POSSESSION OF PISTOL BY PERSON
CONVICTED OF A CRIME OF VIOLENCE

At a Court of General Sessions, convened on February 19, 2009, the Grand

Jurors of SUMTER County present upon their oath:

COUNT ONE — MURDER

That SHERALD K. ANDERSON AND SAMUEL L. MONTGOMERY, JR. did in
Sumter County on or about May 10, 2008, feloniously, wilfully and with malice
aforethought, either expressed or implied, kill one Angela. Anderson by means of
shooting her, and that the said Angela Anderson did die as a proximate result thereof.

COUNT TWO — ASSAULT WITH INTENT TO KILL

That SHERALD K. ANDERSON AND SAMUEL L. MONTGOMERY, JR. did in
Sumter County on or about May 10, 2008, with malice aforethought, commit an assault
upon one Toby Chandler by shooting at him, with intent to kill the said Toby Chandler.

COUNT THREE — ASSAULT WITH INTENT TO KILL

That SHERALD K. ANDERSON did in Sumter County on or about May-10, 2008,
with malice aforethought, commit an assault upon one Angela Anderson by shooting at
him, with intent to kill the said Angela Anderson.

COUNT.FOUR — POSSESSION OF A PISTOL BY A PERSON CONVICTED OF A
CRIME OF VIOLENCE

That SHERALD K. ANDERSON did in Sumter County on or about May 10, 2008,
violate Section 16-23-30 (A)(1)&(B) of the Code of Laws of South Carolina (1976), as
amended in that he did unlawfully possess a pistol, to-wit: .380 caliber pistol, after
having been convicted of a crime of violence as defined in Section 16-23-10, to-wit:

burglary.
Against the peace and dignity of the State, and contrary to the staiute in such case

made and provided. 3 /

SOFICITOR

155




