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Grov er  Se at on - Dir ec t by At to rne y Moo re

Q Is that correct, is that your statement?

A I --

Q You don't have any reason to --

A I have no reason to contest the transcript.  No.

Q You have no reason to contest it, okay.  You read the

transcript, to the best of your recollection?

A Yes.

Q The court asked you if you objected to the sufficiency, and

you said no?

A Correct.

Q Okay.  I think you clarified.  She said is that correct?

What did you say there?

A I was here for that.  And certainly that is correct, the

date and times in front of Judge Dennis.

Q Okay.  Do you have any reason to believe that if

Mr. Umphlett had been informed that that's what he was up

against, that if he didn't accept that offer for 25 years that he

would be, you know, stuck in prison until, you know, without the

possibility of parole, until death, do you have any reason to

believe, you know -- disbelieve him when he says I would have

taken that plea if I had known?

A I don't have any reason to disbelieve.  No.  I don't recall

any discussion, so I have no reason to doubt what says, though.

I have no reason to doubt.

Q Do you think it, sort of dropping the ball, if you did --
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let's look at it in the abstract.  Not saying you did or you

didn't, because you don't recall, right.  If you look at it in

the abstract, and you looked at it -- and probably most of the

time you do, inform them under the statute if they find you

guilty the judge is going to have his hands tied, you're going to

have to stay the rest of your life, do you think that that would

be not meeting the standard, you know, your standard of

explaining the charge and the time like you're supposed to before

a plea?

A If you're asking me do I think that I need to make it clear

that --

Q That the judge has no discretion.

A -- that the judge has no discretion, do I think that's

something that would be, would not meet the burden if I did that?

Q Yes.

A Yes, I would agree with that statement.

Q And you testified you can't recall whether or not you did or

not?

A I have no recollection, no.

Q You took a look at that, at the email.  Did you take a look

at the -- did I show you the notice?  Have you seen this?  Can

you tell me if there's anything in this notice that informs --

this is from the solicitor.  Is there anything in this notice

that informs Mr. Umphlett, the defendant, that, if found guilty

of the trafficking offense, he would automatically face life in
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prison without the possibility of parole?  Anything in that

notice, or does it just say that it's being sought, that relief?

A It does say, it uses the term, seek, and it mentions the

statute and the elements that are required in order to meet the

statute.

Q Is that something that my client, or that Mr. Umphlett, can

look at or any criminal defendant could see, you know, a lay

defendant, you know, being experienced, being an attorney, can

look at and that say, oh, well, if I'm find guilty I'm going to

get life in prison without possibility of parole, I don't have a

choice if I'm found guilty, or nobody has a choice?  Is that

something you can glean from that document, or is it something

that she's going to request it?

A Again, when you use the term seek, then obviously I think

that that is what the solicitor would be requesting.  Whether or

not it specifically ties the judge's hands or not, I think, is a

question.

Q But other than getting advice from his lawyer about what it

means, he would have no other way other than researching the

issue or the statute himself?

A Other than what's on the paper itself.

ATTORNEY MOORE:  I have no further questions at this time,

Your Honor.  Thank you.

ASS'T ATTORNEY GENERAL DIXON:  Just briefly, Your Honor.
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CROSS-EXAMINATION 

BY ASS'T ATTORNEY GENERAL DIXON:  

Q How are you today?

A Good, thank you.

Q Okay.  Let's start with the search warrant issue.  You did

challenge that pretrial, correct?

A I did.

Q And do you recall testimony from the police officers that

they smelled marijuana?

A Yes, I do.

Q Setting aside any credibility issues that you may have with

that statement, would you agree that that would establish

probable cause for a search warrant for marijuana?  

A I would.

Q And do you recall whether the police actually did find

marijuana?

A They did.

Q They did, okay.  And then moving on to -- you've been asked

a lot of questions about this LWOP notice.

ASS'T ATTORNEY GENERAL DIXON:  May I approach, Your Honor.

THE COURT:  Yes, ma'am.

ASS'T ATTORNEY GENERAL DIXON:  May I borrow this?

ATTORNEY MOORE:  Sure.  Absolutely.

(Applicant's Exhibit 2 is marked for identification.)

Q And I am showing you Applicant's Exhibit 2.  From the face
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of that document, do you see anything that you would need to

challenge in terms of the notice itself?

A No.

SOLICITOR SCOTT:  And, Your Honor, at this time I'd like to

move this into evidence.

ATTORNEY MOORE:  No objection.  I planned on doing it

myself.  That's fine.

THE COURT:  Applicant's 2?

ATTORNEY MOORE:  Joint exhibit.  It's fine.

THE COURT:  Without objection.

(Applicant's Exhibit 2 is admitted into the record.)

Q And then I believe you testified on direct that you knew

from reviewing that that it was a mandatory life without parole

situation if he was convicted?

A Correct.

Q And generally speaking, is that something you would discuss

with your clients when you discuss an LWOP notice?

A Certainly.

Q Say that again?

A Yeah, certainly.

ASS'T ATTORNEY GENERAL DIXON:  One moment, Your Honor.

Q And then going back to Kory Abdon, you did testify that you

were aware that she was someone the defendant had mentioned.  And

what was your reason ultimately for not further investigating and

calling her as a witness?
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A I don't have any real recollection of that.  Like I said, in

every case I do sort of a cost-benefit analysis with witnesses.

But what those specific factors were in calling her, I don't

recall.

Q But you do recall she had young children --

A Yes.

Q -- which was kind of the precipitating thing for all of

this?

A Correct.

Q And do you have concerns about whether she would actually

claim ownership of the drugs in court?

A Yes.  I feel certain that I would not have specifically

asked her that question simply because I would not want -- I

would worry about perjury, and so I wouldn't have asked her.

Q And then do you recall his initial statements to the police

that Mr. Umphlett claimed ownership of the drugs and denied that

she had any knowledge of --

A I'm sorry.  Repeat that.  I'm sorry.

Q That's okay.  You do recall his initial statements to the

police he claimed ownership of the methamphetamine --

A Correct.

Q -- and denied that she had any knowledge of the

methamphetamine?

A Correct.

ASS'T ATTORNEY GENERAL DIXON:  Nothing further.
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THE COURT:  Any redirect?

ATTORNEY MOORE:  No, Your Honor.

THE COURT:  Thank you, sir.  You can step down.

THE WITNESS:  Thank you, Your Honor.

ATTORNEY MOORE:  The applicant would rest at this point.

THE COURT:  All right.

ASS'T ATTORNEY GENERAL DIXON:  Your Honor, may I have just a

couple minutes?

THE COURT:  Yes.  We'll be in recess.  Well, I'm going to

stay right here.  We're going to be at ease until the State's

ready.

ASS'T ATTORNEY GENERAL DIXON:  Thank you.

(Pause in the proceedings.)

ATTORNEY MOORE:  Your Honor, may I, real quickly -- we might

need to reopen.  I've have this Exhibit 1, this email, that I

wanted to make sure was part of the record.  And the only reason

I mention it now is because I'm not sure who they're going to

call as a witness, the State, so I would like to reopen just for

the purpose of having this made applicant's exhibit, without

objection.

THE COURT:  Does the State have any objection to the

admission of Applicant's 1, which is apparently the email of the

plea offer?

ASS'T ATTORNEY GENERAL DIXON:  I think I'm going to object

on hearsay, Your Honor.  I'm not sure if there's a hearsay
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exception for an email.

ATTORNEY MOORE:  A plea offer.

THE COURT:  Well, I guess, I guess one could say if the

foundation were laid properly that this could be technically a

business record.  I know the back when I was in practice my plea

offers were always submitted via email.  It's been testified to.

I'm not going to -- I'm not going to receive the document.

There's no question that Mr. Seaton stated that he reviewed the

offer with Mr. Umphlett, so that evidence is in the record, so

I'll sustain the objection to the actual document.

ASS'T ATTORNEY GENERAL DIXON:  Thank you, Your Honor.  And,

Your Honor, the State doesn't have any further witnesses to call.

I guess I would just like to make a brief argument.  I don't know

if you want that now.

THE COURT:  Yeah.  That's fine.

ASS'T ATTORNEY GENERAL DIXON:  And actually before I begin,

I did want to read into the record the documents that we handed

up with the court packet just for the sake of having a clean

record.

THE COURT:  Right.

ASS'T ATTORNEY GENERAL DIXON:  Your Honor, those documents

included all of the filings from this PCR action, to include the

application, the returns, and there's some orders of continuances

in there.  It also included the clerk of court records of the

underlying convictions, it included his South Carolina Department
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of Corrections record, and then it included records from his

direct appeal, including the record on appeal and also the trial

transcript.  So I just wanted to state that for the record.  

And then just brief argument, Your Honor.  They've gone

forward on three primary things today, and I'll just address them

briefly.

No. 1, there was the issue of not preserving the suppression

motion at trial.  And we would just submit, Your Honor, that

based on testimony, trial testimony, from the officers that they

went to do a welfare check, they smelled marijuana coming out of

the room, we would say that that establishes sufficient probable

cause for them to then get a search warrant to search for

marijuana which, of course, they did find marijuana.

I'd also note for the record that the defendant did testify

during his direct testimony that he allowed the police officers

into the room when they initially got there for the welfare

check, so we'd submit the officers were in a place that they had

a right to be.  

And upon smelling marijuana, that established sufficient

probable cause for that search warrant and, therefore, we would

submit there was no prejudice in any failure to preserve this

issue for appellate review because there's no reasonable

likelihood that the appellate courts would have reversed this

issue had it been properly preserved.

Moving on to the testimony of Kory Abdon, we would submit
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that trial counsel articulated a reasonable strategy for not

calling her, but we would further submit that Mr. Umphlett has

not called her as a witness today, and, therefore, cannot prove

any prejudice from trial counsel's failure to call her as a

witness at trial.  And just as a cite for that, Your Honor, I

would cite to, I believe it's, Glover v. State.  And I do not

have the cite for that.  

THE COURT:  That's fine.

ASS'T ATTORNEY GENERAL DIXON:  But that case does stand for

the proposition that a PCR applicant has to bring the testimony

of a witness in; we can't just speculate as to what she might

have said.

And then the final thing about the LWOP notice, we would

just note, first of all, that the notice is facially proper.

There's no objection to be made to the notice itself.  He

acknowledged he received it.  He acknowledged he was aware of it.

His primary contention today is that he did not know it was a

mandatory issue.

Of course trial counsel testified that, generally speaking,

although he can't remember the specific conversation, generally

speaking he would convey that to his client; that that was

something he was aware of.  

But also note for the record that he did have an opportunity

during trial to accept a 30-year-plea offer which he turned down

at that time, and at that time the judge informed him it was a
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mandatory life sentence.  He made no comment at that time to the

judge about not knowing that.  So we would submit that he can't

show there's a reasonable likelihood that he would have done

anything differently had he been, I guess, more clearly informed

that it was mandatory.

THE COURT:  All right.  Thank you.  Anything further from

the applicant?

ATTORNEY MOORE:  Your Honor, I feel like we've proven our

case.  I feel like we've established ineffective assistance of

counsel with respect to the three matters that we've identified

that involve that.

And particularly -- or that involve the allegation.

Particularly, there's two allegations:  One, dealing with the

admission of the evidence and the failure to preserve the issue

at trial, which the appellate court found specifically to have

been not preserved; and the failure to -- and particularly the

failure of trial counsel to inform my client, inform

Mr. Umphlett, of the mandatory nature of the sentencing in the

event that he's found guilty.  We feel like we've met the burden

there.

We've met the burden with respect to the evidence situation

that was not preserved at trial because trial counsel admitted

that he missed the mark, admitted that he was ineffective as

counsel.  And, I mean, I read straight from the test, the

two-prong test, and he admitted that it was of consequence; that
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in all probability the resulted appeal would have been different.  

And that's the only testimony we have on that issue from

someone who is very well trained by virtue of education, age, and

experience to testify.  I thought it was big of him to admit that

he missed the mark.  I thought it was big of him to explain the

details of the law and how it was an issue with which he should

have prevailed, and admit that it was something that should have

been preserved for the appellate court on appeal.

Now, with respect to the situation involving the notice, you

know, I don't believe there's prosecutorial misconduct there

because I feel like, to some extent, as I think about it, you

know, the solicitor's got to rely on defense counsel to explain

things, you know, better.  And, yes, she could have put in there,

her intent, the LWOP, but it's up to the attorney for the

defendant to explain whether it's mandatory or not pursuant to

the statute.

The only testimony we have on this is from my client, from

Mr. Umphlett.  Mr. Umphlett specifically said that he was not

informed until trial of what he was facing.  Well, aside from the

fact that he should have been notified, really, within 10 days --

and maybe the solicitor met her part of the burden -- certainly

it was Mr. Seaton's burden which, you know, and all evidence

seems to point that he didn't meet at that time, this time, to

explain to him before a plea of the nature.  I mean, it's asked

in every case, the circuit judge, General Sessions judge, when
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it's a plea, did you read and understand the charges against you?

Did your attorney explain those charges to you and what you're

facing?  

And in this case the only testimony we have is from one

person who says he didn't.  And counsel himself, trial counsel

himself, couldn't recall one way or the other.  You know.  Just

to say that, yeah, it's my practice, that's not testifying that

he did any particular thing.  So, you know, we really feel like

with respect to that, especially given the fact I want to speak

to the question of how it made a difference.  Obviously in these

cases you have to prove that not only was there this ineffective

assistance counsel but it would have changed how things would

have happened, and it would have changed the scope of things.  Or

we talked about that with respect to the evidentiary question,

but I want to make sure that the Court hears from me on the

question about the, about the, about the plea, about the LWOP

notice.

My client has testified -- and he's the only one that

testified one way or the other -- that if he had known that he

would face life in prison without the possibility of parole, if

he had been informed -- and his trial counsel said if I didn't

inform him he was ineffective -- if he had informed me, I would

have pled, I would have taken that plea for 25 years.  So it

would have definitely, the situation definitely, would have been

different.
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Mr. Seaton, Grover Seaton, is a fine attorney, Your Honor,

but this time, with all the -- I guess the situation, that it was

a wild trial, it was a long trial, and it was well thought, you

know, some ball's going to drop.  You know, I dropped it.  I've

been ineffective.  Trials are hard.  Sometimes you make mistakes.

In this case there were mistakes, and they should be remedied.  

And I'll just end with that.  And I thank you for your time,

and thank opposing counsel for ...

THE COURT:  All right.  It's only in extreme circumstances

that I rule from the bench in these matters, so I'm going to take

this case under advisement.  It will probably be a few weeks

before you all hear from me.  I'll notify the parties via email

with my decision and direct the prevailing party to prepare an

order.  Thank you all very much.

ASS'T ATTORNEY GENERAL DIXON:  Thank you, Your Honor.

THE COURT:  Thank you.

ATTORNEY MOORE:  Thank you.

     (End of Transcript of Record.) 
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CERTIFICATE OF REPORTER 

I, Cathy J. Provost, Official Court Reporter for the

Fourteenth Judicial Circuit of the State of South Carolina, do

hereby certify that the foregoing is a true, accurate and

complete Transcript of Record of the proceedings had and evidence

introduced in the trial/proceedings of the captioned case in the

Court of Common Pleas for Berkeley County, South Carolina, on the

17th day of April, 2023.

I do further certify that I am neither of kin, counsel, nor

interest to any party hereto.

 

                             Date: February 28, 2025                                      

                    \s\ Cathy J. Provost
                    Cathy J. Provost, RMR
                    Official Circuit Reporter
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STATE OF SOUTH CAROLINA ) INDICTMENT
)

COUNTY OF BERKELEY )

At a Court of General Sessions, convened on October 7, 2014 the Grand Jurors of Berkeley County present
upon their oath:

Trafficking Methamphetamine

That Joseph Russell Umphlett did in Berkeley County, South Carolina, on or about May 12,

2014, knowingly sell, deliver, purchase or bring in this state, or aid, abet, attempt or conspire to

sell, deliver, purchase or bring into this state, or was in actual or constructive possession, or

attempted to become in actual or constructive possession of a quantity of methamphetanune in an

amount of more than one hundred grams but less than two hundred grams, same being a

controlled substance all within the meaning of Section 44-53-375, et.seq.. S.C. Code of Laws,

1976, as amended, such possession not having been authorized, and being in violation of Section

44-53-375(e)(2), S.C. Code of Laws, 1976, as amended, for the crime of trafficking.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided

MICHAEL E. PATTERSON

ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT
)

COUNTY OF BERKELEY )

At a Court of General Sessions, convened on October 7, 2014 the Grand Jurors of Berkeley County present
upon their oath:

Possession of a Weapon During Commission of a Violent Crime

That Joseph Russell Umphlett did in Berkeley County, South Carolina, on or about May 12,

2014, possess a handgun or visibly display what appeared to be a handgun during the

commission, or attempted commission, of Trafficking Methamphetamine, a violent crime. This

is in violation of 16-23-490 of the South Carolina Code of Laws, (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

MICHAEL E. PATTERSON

ASSISTANT SOLICITOR
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AGENCY CASE NUMBER

14038000

^  ARREST WARRANT NUMBER

Direct Indictment

DATE OF ARREST

May 12, 2014

ACTION OF GRAND JURY

True Bi

COURT OF GENERAL SESSIONS

October Term 2014

THE STATE

vs.

JOSEPH RUSSELL UMPHLETT

DOB;

W/M

erson of Grand Jury j

/D-0-/VDate:

VERDICT

' ôreperson of Petit Jury Date:

-INDICT

Indictment for

Possession of Firearm by Convicted Felon
CDR: 3434

10
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STATE OF SOUTH CAROLINA ) INDICTMENT
)

COUNTY OF BERKELEY )

At a Court of General Sessions, convened on October 7, 2014 the Grand Jurors of Berkeley County present
upon their oath:

Possession of Firearm bv Convicted Felon

That Joseph Russell Umphlett did in Berkeley County, South Carolina, on or about May 12,

2014, did willfully, unlawfully and feloniously have in his possession and under his control a

handgun, to wit: a Ruger LCR 38 Special, and he has been convicted of a violent crime, as

defined by Section 16-1-60. This action is in violation of Section 16-23-0500(A) of the South

Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

MICHAEL E. PATTERSON

ASSISTANT SOLICITOR
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