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Grover Seaton - Direct by Attorney Moore

0 Is that correct, is that your statement?

A I —

Q You don't have any reason to —--

A I have no reason to contest the transcript. No.

Q You have no reason to contest it, okay. You read the
transcript, to the best of your recollection?

A Yes.

Q The court asked you if you objected to the sufficiency, and
you said no?

A Correct.

0 Okay. I think you clarified. She said is that correct?
What did you say there?

A I was here for that. And certainly that is correct, the
date and times in front of Judge Dennis.

Q Okay. Do you have any reason to believe that if

Mr. Umphlett had been informed that that's what he was up
against, that if he didn't accept that offer for 25 years that he
would be, you know, stuck in prison until, you know, without the
possibility of parole, until death, do you have any reason to
believe, you know —-- disbelieve him when he says I would have
taken that plea if I had known?

A I don't have any reason to disbelieve. No. I don't recall
any discussion, so I have no reason to doubt what says, though.
I have no reason to doubt.

Q Do you think it, sort of dropping the ball, if you did --
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Grover Seaton - Direct by Attorney Moore

let's look at it in the abstract. Not saying you did or you
didn't, because you don't recall, right. If you look at it in
the abstract, and you looked at it —-- and probably most of the
time you do, inform them under the statute if they find you
guilty the judge is going to have his hands tied, you're going to
have to stay the rest of your life, do you think that that would
be not meeting the standard, you know, your standard of
explaining the charge and the time like you're supposed to before
a plea?

A If you're asking me do I think that I need to make it clear
that —--

0 That the judge has no discretion.

A —-— that the judge has no discretion, do I think that's
something that would be, would not meet the burden if I did that?
Q Yes.

A Yes, I would agree with that statement.

Q And you testified you can't recall whether or not you did or
not?
A I have no recollection, no.

0 You took a look at that, at the email. Did you take a look
at the -- did I show you the notice? Have you seen this? Can
you tell me if there's anything in this notice that informs --
this is from the solicitor. Is there anything in this notice

that informs Mr. Umphlett, the defendant, that, if found guilty

of the trafficking offense, he would automatically face life in
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Grover Seaton - Direct by Attorney Moore

prison without the possibility of parole? Anything in that
notice, or does it just say that it's being sought, that relief?
A It does say, it uses the term, seek, and it mentions the
statute and the elements that are required in order to meet the
statute.
Q Is that something that my client, or that Mr. Umphlett, can
look at or any criminal defendant could see, you know, a lay
defendant, you know, being experienced, being an attorney, can
look at and that say, oh, well, if I'm find guilty I'm going to
get life in prison without possibility of parole, I don't have a
choice if I'm found guilty, or nobody has a choice? Is that
something you can glean from that document, or is it something
that she's going to request it?
A Again, when you use the term seek, then obviously I think
that that is what the solicitor would be requesting. Whether or
not it specifically ties the judge's hands or not, I think, is a
question.
0 But other than getting advice from his lawyer about what it
means, he would have no other way other than researching the
issue or the statute himself?
A Other than what's on the paper itself.

ATTORNEY MOORE: I have no further questions at this time,
Your Honor. Thank you.

ASS'T ATTORNEY GENERAL DIXON: Just briefly, Your Honor.
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Grover Seaton - Cross by Ass't.. Attorney Gen. Dixon 60
CROSS-EXAMINATION
BY ASS'T ATTORNEY GENERAL DIXON:
Q How are you today?
A Good, thank you.
0 Okay. Let's start with the search warrant issue. You did

challenge that pretrial, correct?
A I did.
Q And do you recall testimony from the police officers that
they smelled marijuana?
A Yes, I do.
Q Setting aside any credibility issues that you may have with
that statement, would you agree that that would establish
probable cause for a search warrant for marijuana?
A I would.
Q And do you recall whether the police actually did find
marijuana?
A They did.
Q They did, okay. And then moving on to —-- you've been asked
a lot of questions about this LWOP notice.
ASS'T ATTORNEY GENERAL DIXON: May I approach, Your Honor.
THE COURT: Yes, ma'am.
ASS'T ATTORNEY GENERAL DIXON: May I borrow this?
ATTORNEY MOORE: Sure. Absolutely.
(Applicant's Exhibit 2 is marked for identification.)

Q And I am showing you Applicant's Exhibit 2. From the face
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Grover Seaton - Cross by Ass't.. Attorney Gen. Dixon

of that document, do you see anything that you would need to
challenge in terms of the notice itself?
A No.

SOLICITOR SCOTT: And, Your Honor, at this time I'd like to
move this into evidence.

ATTORNEY MOORE: No objection. I planned on doing it
myself. That's fine.

THE COURT: Applicant's 2?

ATTORNEY MOORE: Joint exhibit. 1It's fine.

THE COURT: Without objection.

(Applicant's Exhibit 2 is admitted into the record.)
Q And then I believe you testified on direct that you knew
from reviewing that that it was a mandatory life without parole
situation if he was convicted?
A Correct.
0 And generally speaking, is that something you would discuss
with your clients when you discuss an LWOP notice?
A Certainly.
Q Say that again?
A Yeah, certainly.

ASS'T ATTORNEY GENERAL DIXON: One moment, Your Honor.
Q And then going back to Kory Abdon, you did testify that you
were aware that she was someone the defendant had mentioned. And
what was your reason ultimately for not further investigating and

calling her as a witness?
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Grover Seaton - Cross by Ass't.. Attorney Gen. Dixon

A I don't have any real recollection of that. Like I said, in
every case I do sort of a cost-benefit analysis with witnesses.
But what those specific factors were in calling her, I don't
recall.

Q But you do recall she had young children --

A Yes.

Q -— which was kind of the precipitating thing for all of
this?

A Correct.

Q And do you have concerns about whether she would actually

claim ownership of the drugs in court?

A Yes. I feel certain that I would not have specifically
asked her that question simply because I would not want —- I
would worry about perjury, and so I wouldn't have asked her.

0 And then do you recall his initial statements to the police
that Mr. Umphlett claimed ownership of the drugs and denied that
she had any knowledge of --

A I'm sorry. Repeat that. I'm sorry.

0 That's okay. You do recall his initial statements to the

police he claimed ownership of the methamphetamine --

A Correct.

Q -— and denied that she had any knowledge of the
methamphetamine?

A Correct.

ASS'T ATTORNEY GENERAL DIXON: Nothing further.
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THE COURT: Any redirect?

ATTORNEY MOORE: No, Your Honor.

THE COURT: Thank you, sir. You can step down.

THE WITNESS: Thank you, Your Honor.

ATTORNEY MOORE: The applicant would rest at this point.

THE COURT: All right.

ASS'T ATTORNEY GENERAL DIXON: Your Honor, may I have just a
couple minutes?

THE COURT: Yes. We'll be in recess. Well, I'm going to
stay right here. We're going to be at ease until the State's
ready.

ASS'T ATTORNEY GENERAL DIXON: Thank you.

(Pause in the proceedings.)

ATTORNEY MOORE: Your Honor, may I, real quickly —-- we might
need to reopen. I've have this Exhibit 1, this email, that I
wanted to make sure was part of the record. And the only reason
I mention it now is because I'm not sure who they're going to
call as a witness, the State, so I would like to reopen just for
the purpose of having this made applicant's exhibit, without
objection.

THE COURT: Does the State have any objection to the
admission of Applicant's 1, which is apparently the email of the
plea offer?

ASS'T ATTORNEY GENERAL DIXON: I think I'm going to object

on hearsay, Your Honor. I'm not sure if there's a hearsay




o oo W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1008

04

exception for an email.

ATTORNEY MOORE: A plea offer.

THE COURT: Well, I guess, I guess one could say if the
foundation were laid properly that this could be technically a
business record. I know the back when I was in practice my plea
offers were always submitted via email. It's been testified to.
I'm not going to —-- I'm not going to receive the document.
There's no question that Mr. Seaton stated that he reviewed the
offer with Mr. Umphlett, so that evidence is in the record, so
I'1l sustain the objection to the actual document.

ASS'T ATTORNEY GENERAL DIXON: Thank you, Your Honor. And,
Your Honor, the State doesn't have any further witnesses to call.
I guess I would just like to make a brief argument. I don't know
if you want that now.

THE COURT: Yeah. That's fine.

ASS'T ATTORNEY GENERAL DIXON: And actually before I begin,
I did want to read into the record the documents that we handed
up with the court packet just for the sake of having a clean
record.

THE COURT: Right.

ASS'T ATTORNEY GENERAL DIXON: Your Honor, those documents
included all of the filings from this PCR action, to include the
application, the returns, and there's some orders of continuances
in there. It also included the clerk of court records of the

underlying convictions, it included his South Carolina Department
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of Corrections record, and then it included records from his
direct appeal, including the record on appeal and also the trial
transcript. So I just wanted to state that for the record.

And then just brief argument, Your Honor. They've gone
forward on three primary things today, and I'll just address them
briefly.

No. 1, there was the issue of not preserving the suppression
motion at trial. And we would just submit, Your Honor, that
based on testimony, trial testimony, from the officers that they
went to do a welfare check, they smelled marijuana coming out of
the room, we would say that that establishes sufficient probable
cause for them to then get a search warrant to search for
marijuana which, of course, they did find marijuana.

I'd also note for the record that the defendant did testify
during his direct testimony that he allowed the police officers
into the room when they initially got there for the welfare
check, so we'd submit the officers were in a place that they had
a right to be.

And upon smelling marijuana, that established sufficient
probable cause for that search warrant and, therefore, we would
submit there was no prejudice in any failure to preserve this
issue for appellate review because there's no reasonable
likelihood that the appellate courts would have reversed this
issue had it been properly preserved.

Moving on to the testimony of Kory Abdon, we would submit
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that trial counsel articulated a reasonable strategy for not
calling her, but we would further submit that Mr. Umphlett has
not called her as a witness today, and, therefore, cannot prove
any prejudice from trial counsel's failure to call her as a
witness at trial. And just as a cite for that, Your Honor, I
would cite to, I believe it's, Glover v. State. And I do not
have the cite for that.

THE COURT: That's fine.

ASS'T ATTORNEY GENERAL DIXON: But that case does stand for
the proposition that a PCR applicant has to bring the testimony
of a witness in; we can't just speculate as to what she might
have said.

And then the final thing about the LWOP notice, we would
just note, first of all, that the notice is facially proper.
There's no objection to be made to the notice itself. He
acknowledged he received it. He acknowledged he was aware of it.
His primary contention today is that he did not know it was a
mandatory issue.

Of course trial counsel testified that, generally speaking,
although he can't remember the specific conversation, generally
speaking he would convey that to his client; that that was
something he was aware of.

But also note for the record that he did have an opportunity

during trial to accept a 30-year-plea offer which he turned down

at that time, and at that time the judge informed him it was a
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mandatory life sentence. He made no comment at that time to the
judge about not knowing that. So we would submit that he can't
show there's a reasonable likelihood that he would have done
anything differently had he been, I guess, more clearly informed
that it was mandatory.

THE COURT: All right. Thank you. Anything further from
the applicant?

ATTORNEY MOORE: Your Honor, I feel like we've proven our
case. I feel like we've established ineffective assistance of
counsel with respect to the three matters that we've identified
that involve that.

And particularly —-- or that involve the allegation.
Particularly, there's two allegations: One, dealing with the
admission of the evidence and the failure to preserve the issue
at trial, which the appellate court found specifically to have
been not preserved; and the failure to -- and particularly the
failure of trial counsel to inform my client, inform
Mr. Umphlett, of the mandatory nature of the sentencing in the
event that he's found guilty. We feel like we've met the burden
there.

We've met the burden with respect to the evidence situation
that was not preserved at trial because trial counsel admitted
that he missed the mark, admitted that he was ineffective as
counsel. And, I mean, I read straight from the test, the

two-prong test, and he admitted that it was of consequence; that




o oo W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1012

68

in all probability the resulted appeal would have been different.

And that's the only testimony we have on that issue from
someone who is very well trained by virtue of education, age, and
experience to testify. I thought it was big of him to admit that
he missed the mark. I thought it was big of him to explain the
details of the law and how it was an issue with which he should
have prevailed, and admit that it was something that should have
been preserved for the appellate court on appeal.

Now, with respect to the situation involving the notice, you
know, I don't believe there's prosecutorial misconduct there
because I feel like, to some extent, as I think about it, you
know, the solicitor's got to rely on defense counsel to explain
things, you know, better. And, yes, she could have put in there,
her intent, the LWOP, but it's up to the attorney for the
defendant to explain whether it's mandatory or not pursuant to
the statute.

The only testimony we have on this is from my client, from
Mr. Umphlett. Mr. Umphlett specifically said that he was not
informed until trial of what he was facing. Well, aside from the
fact that he should have been notified, really, within 10 days --
and maybe the solicitor met her part of the burden -- certainly
it was Mr. Seaton's burden which, you know, and all evidence
seems to point that he didn't meet at that time, this time, to
explain to him before a plea of the nature. I mean, it's asked

in every case, the circuit judge, General Sessions judge, when
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it's a plea, did you read and understand the charges against you?
Did your attorney explain those charges to you and what you're
facing?

And in this case the only testimony we have is from one
person who says he didn't. And counsel himself, trial counsel
himself, couldn't recall one way or the other. You know. Just
to say that, yeah, it's my practice, that's not testifying that
he did any particular thing. So, you know, we really feel like
with respect to that, especially given the fact I want to speak
to the question of how it made a difference. Obviously in these
cases you have to prove that not only was there this ineffective
assistance counsel but it would have changed how things would
have happened, and it would have changed the scope of things. Or
we talked about that with respect to the evidentiary question,
but I want to make sure that the Court hears from me on the
question about the, about the, about the plea, about the LWOP
notice.

My client has testified —-— and he's the only one that
testified one way or the other -- that if he had known that he
would face life in prison without the possibility of parole, if
he had been informed -- and his trial counsel said 1f I didn't
inform him he was ineffective -- if he had informed me, I would
have pled, I would have taken that plea for 25 years. So it
would have definitely, the situation definitely, would have been

different.
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Mr. Seaton, Grover Seaton, is a fine attorney, Your Honor,
but this time, with all the -- I guess the situation, that it was
a wild trial, it was a long trial, and it was well thought, you
know, some ball's going to drop. You know, I dropped it. I've
been ineffective. Trials are hard. Sometimes you make mistakes.
In this case there were mistakes, and they should be remedied.

And I'll just end with that. And I thank you for your time,
and thank opposing counsel for ...

THE COURT: All right. 1It's only in extreme circumstances
that I rule from the bench in these matters, so I'm going to take
this case under advisement. It will probably be a few weeks
before you all hear from me. I'll notify the parties via email
with my decision and direct the prevailing party to prepare an
order. Thank you all very much.

ASS'T ATTORNEY GENERAL DIXON: Thank you, Your Honor.

THE COURT: Thank you.

ATTORNEY MOORE: Thank you.

(End of Transcript of Record.)
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CERTIFICATE OF REPORTER

I, Cathy J. Provost, Official Court Reporter for the
Fourteenth Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and evidence
introduced in the trial/proceedings of the captioned case in the
Court of Common Pleas for Berkeley County, South Carolina, on the
17th day of April, 2023.

I do further certify that I am neither of kin, counsel, nor

interest to any party hereto.

Date: February 28, 2025

\s\ Cathy J. Provost
Cathy J. Provost, RMR
Official Circuit Reporter
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF BERKELEY NINTH JUDICIAL CIRCUIT
Joseph Russell Umphlett, #251793, Case No. 2018-CP-08-02064
Applicant, .
ORDER OF DISMSISAL F | L E D
V.
L2 § 08
State of South Carolina, '
CASE NO
LEAH GUERRY D.UEFTlEE
Respondent. seﬁﬁf?f 5001? n'-Jn: sC

This matter is before the Court by way of an application for post-conviction relief filed by
| Ape| 17,2923 e
Joseph Russell Umphlett. (Applicant) on October 16, 2018. On 3L, an evidentiary hearing
convened before the Honorable R. Kirk Griffin. Applicant was present and represented by Michael
D. Moore, Esquire. Assistant Attorney General Danielle Dixon represented Respondent. Applicant
testified at the hearing and called as a witness trial counsel Grover C. Seaton, IV, Esquire.
Following a thorough review of the records before this Court and the testimony and evidence
presented at the evidentiary hearing, this Court finds Applicant did not meet his burden of proof.
Thus, this Court denies and dismisses this application with prejudice.
PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections serving a
life sentence. In October 2014, Applicant was indicted by the Berkeley County Grand Jury for
trafficking methamphetamine, possession of a weapon during the commission of a violent crime
and possession of a firearm by a convicted felon (2014-GS-08-1525;-1526;-1528). On September
28, 2015, Applicant proceeded to a jury trial before the Honorable Kristi .. Harrington. Grover

Seaton, Esquire represented Applicant. Assistant Solicitors Jessica Nickles and Wilton McNeely,

represented the State. The jury convicted Applicant as indicted, and Judge Harrington sentenced
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him to life pursuant to the recidivist statute.

Applicant filed a timely notice of appeal, which was perfected by Appellate Defender John
Harrison Strom. On appeal, Applicant argued the trial court erred in (1) denying his motion to
suppress and (2) , The South Carolina Court of Appeals affirmed Applicant’s conviction on May

24,2017. State v. Umphlett, Op. No. 2017-UP-386 (filed Oct. 18, 2017). The remittitur was sent

November 3, 2017.
CURRENT APPLICATION
On October 16, 2018, Applicant timely filed this application alleging he is alleging:
1. Ineffective Assistance of Counsel;

2. Prosecutorial Misconduct violative of Petitioner’s constitutional
rights;

3. Violation of either or both the U.S. and/or §.C. Constitutions, and
specifically Amendments 4, 5, 6 & 8 of the United States
Constitution and the equivalent SC Constitutional Provisions
protecting the same rights;

4, The Failure by trial counsel to offer witness testimony and other
evidence at trial, the same constituting ineffective assistance of
counsel and otherwise rendering the conviction and associated
sentence unjust, violative of Petitioner's right to effective assistance
of counsel pursuant to the 6 and 14 Amendment of the US
Constitution: and likewise violative of Petitioner's right to
confrontation of witnesses and evidence against him under the 6 and
14 Amendment: and also violative of Petitioner's Due Process rights
afforded under the 5 and 14 Amendments of the US Constitution
and South Carolina Constitutional Provisions providing similar
rights thereunder;

5. “Trial counsel failed to object to evidence sought to be admitted
into evidence at trial by the Prosecution after initially failing to
prevail on your Petitioner's motion to suppress evidence, and as a
result, counsel failed to preserve for appeal the issue of the improper
admission of evidence that counsel originally sought to suppress;
thereby rendering trial counsel's assistance ineffective;

6. “Law enforcement/Prosecution failed to avoid conflict of interest

Page 2 of 13
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and violated the procedural and substantive due process rights of
Petitioner insomuch as the "lead" officer, Hobie Williams, related to
the Applicant by marriage, himself admitted to having incomplete
incident reports, failed to provide dash cam/body mic audio and
video in discovery and may in fact have lost or destroyed the said
dash cam/body mic audio and video, which if provided, would likely
have been exculpatory in nature and would have aided toward a
possible dismissal of charges, acquittal, or a finding that Petitioner
was not guilty at trial;

7. “Petitioner was denied his right to procedural and substantive Due
Process as a result of law enforcement failing to produce
exculpatory evidence vital to Petitioner’s defense and/or in
otherwise allowing that evidence to be lost or destroyed prior to trial.
The testimony of a material witness, Kory Abdon, was not properly
secured by Petitioner's trial counsel, whom, if called to testify,
would have been likely to provide evidence exculpatory in nature
and likely would have resulted in a verdict of not guilty;

8. Trial counsel was ineffective as counsel when he failed to inform
Petitioner of the Solicitor's offer of twenty-five years in prison in
time for Petitioner to make an informed, intelligent and voluntary
plea, and further, trial counsel never informed Petitioner that if
found guilty after trial Petitioner would be subject to a sentence of
life in prison without the possibility of parole. Alternatively, the
Prosecution failed to seasonably communicate its offer of 25 years
or the alternative, its intent to seek life in prison without the
possibility of parole sufficiently in advance of Petitioner's trial to
afford your Petitioner a meaningful opportunity to enter into an
intelligent and voluntary plea, which Petitioner would have accented
if he had been seasonably advised;

9. Petitioner/Applicant is informed and believes that the statutory
framework allowing for a sentence.of Life without the possibility of
parole in the present circumstance constitutes cruel and unusual
pumishment prohibited by the 8 Amendment of the United States
Constitution and any S.C. equivalent constitutional provision.

At the start of the hearing, Applicant relayed he was proceeding on the following
allegations of ineffective assistance of counsel:
1. Counsel failed to contemporaneously object to the drug evidence

at trial and thus failed to preserve the denial of his motion to
suppress;
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2. Counsel failed to investigate and call as a witness Kory Abdon;

3. Counsel failed to explain to Applicant that the State’s notice of
intent to seek life without parole meant the judge would have no
discretion in sentencing, thereby causing Applicant to reject a
twenty-five-year plea offer; and

4. Counsel failed to explain to Applicant that the State’s notice of
intent to seek life without parole meant the judge would have no
discretion in sentencing, thereby causing Applicant to reject a thirty-
year plea offer during trial.
As set forth more fully below, this Court finds Applicant did not prove any of these allegations.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the records before it, including the Berkeley
County Clerk of Court records of the underlying convictions, Applicant’s records from the South
Carolina Department of Corrections, the trial transcript, Applicant’s appellate records, and the
records from this PCR action. This Court has further had the opportunity to observe the witnesses
presented at the hearing, closely pass upon their credibility, and weigh their testimony accordingly.
After a careful review based on the Strickland standard set forth below, this Court finds Applicant
has failed to carry his burden of proof. Below are this Court’s findings of fact and conclusions of
law as required by section 17-27-80 of the South Carolina Code (2017).

Ineffective Assistance of Counsel
In a PCR action, an applicant bears the burden of proving the allegations in his application.

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). To prove ineffective assistance of counsel,

the applicant must show counsel was deficient, and the deficiency prejudiced applicant. Strickland
y. Washington, 466 U.S. 668 (1984). When evaluating deficiency, courts measure an attorney’s
performance by its “reasonableness under prevailing professional norms.” Id, “Counsel is strongly

presumed to have rendered adequate assistance and made all significant decisions in the exercise
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of reasonable professional judgment.” Butler, 286 S.C. at 442, 334 S.E.2d at 814 (citing Strickland,
466 U.S. at 690). The applicant must overcome this presumption to receive relief. Cherry, 300 S.C.
at 118, 386 S.E.2d at 625. To prove prejudice, an applicant must prove counsel’s deficient
performance prejudiced the applicant such that “there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been different.” Id. at 117-
18,386 S.E.2d at 625.
Failed to object

Applicant first contends counsel was ineffective for not contemporaneously objecting to
drug evidence entered at trial, thus leaving the denial of his motion to suppress drug evidence
unpreserved for appeal. Applicant did not prove this ground.

The failure to object to the evidence admitted after initially failing to prevail on the motion
to suppress is deficient performance under the first prong of the Strickland test. Where trial counsel
makes a motion in limine, it is not preserved for appellate review as a motion in limine is not a

final determination. State v. Wood, 362 8.C. 520, 526, 608 S.E.2d 435, 438 (Ct. App. 2004). Trial

counsel must make a contemporaneous objection to preserve the issue. Id. In this case, Mr.
Umpbhlett’s trial counsel made a motion in limine to suppress evidence, which was not granted.
Additionally, his counsel did not object to the admission of this evidence at trial, Further, the South
Carolina Court of Appeals found this issue was unpreserved, and at the PCR hearing, counsel did
not have a valid reason for not objecting when the drug evidence was admitted at trial. Mr.
Umphlett’s trial counsel’s failure to object here would be deficient performance.

However, this claim fails under the second prong of Strickland. Petitioner failed to establish
prejudice. To determine if a PCR applicant has established prejudice, the trial court views the trial

court’s ruling through the same lens that is used on appeal. Milledge v. State, 422 S.C. 366, 380,
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811 S.E.2d 796, 804 (2018). Here, there is evidence in the record to support the trial court’s ruling
that probable cause existed for the search and the subsequent seizure of the evidence. Specifically,

the officers testified they went to the hotel room to conduct a child-welfare check. See State v.

Counts, 413 S.C. 153, 174 n.7, 776 S.E.2d 59, 71 n.7 (2015) (“In the instance of a ‘welfare check,’

the implicit license to approach a home as referenced in Florida v. Jardines, [569 U.S. 1 (2013)],

is applicable.”). Once Applicant opened the door, officers immediately smelled marijuana. (Tr. 53,

83, 106). This provided the requisite probable cause to obtain the search warrant. See State v. Lane

271 S.C. 68, 72, 245 S.E.2d 114, 116 (1978) (“[T]he odor emanating from the packages alone
was a sufficient basis to establish probable cause as to their contents when it is considered that
an officer of the law, familiar with the odor of marijuana, believed the odor being emitted was that
of marijuana.” (emphasis added)).

Once officers smelled marijuana, they were justified in entering the room, locating and
detaining the occupants, and securing the premises to prevent the destruction of evidence and

ensure there were no hidden threats. See United States v. Cephas, 254 F.3d 488, 496 (4% Cir. 2001

(finding officer’s warrantless entry justified by exigent circumstances, namely preventing the
destruction of evidence, after officer smelled marijuana coming from the apartment); United States

v. Grissett, 925 F.2d 776, 778 (4™ Cir. 1991) (finding exigent circumstances justified warrantless

entry of motel room after officers smelled marijuana through open door). This case had the added
exigency of verifying whether children were present, especially when toys and children’s clothes

were in the room. (Tr. 123-24, 334). See Brigham City, Utah v. Stuart, 547 U.S. 398, 403 (2006)

(“One exigency obviating the requirement of a warrant is the need to assist persons who are
seriously injured or threatened with such injury.”). Even if officers could not enter the room to

verify whether children were present or based on the smell of marijuana, the search warrant was
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still validly obtained based on the probable cause established by the smell of marijuana. See, e.g.,
Lane, 721 S.C. at 70, 245 S.E.2d at 115 (finding probable cause for a warrant based on the smell
of marijuana was established prior to an unlawful search of a package, such that contents of second
package—which was not unlawfully searched—was admissible at trial).

Although the failure to object to the admission of the evidence constitutes deficient
performance, that deficient performance did not prejudice the defendant so as to impair his right
to a fair trial. Based on the foregoing, it is not reasonably probable this issue would have been
reversed on appeal had it been preserved. This claim is thus denied.

Failed to call witness

Applicant next contends counsel was ineffective for failing to investigate and call as a
witness Kory Abdon. However, Applicant did not call Abdon as a witness—leaving this Court to
speculate as to what her testimony would have been and whether it would have benefited

Applicants’ case. See Glover v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540 (1995) (“In

order to support a claim that trial counsel was ineffective for failing to interview or call potential
alibi witnesses, a PCR applicant must produce the witnesses at the PCR hearing or otherwise
introduce the witnesses' testimony in a manner consistent with the rules of evidence. The
applicant's mere speculation what the witnesses’ testimony would have been cannot, by itself,
satisfy the applicant's burden of showing prejudice.”). Applicant thus failed to prove prejudice.
Further, counsel ar'-ticulated a valid reason for not further investigating or calling Abdon as
a witness. Counsel testified he was aware of Abdon, but she did not provide any statements he
could use for impeachment in the event her testimony was unfavorable. He explained she was a
wildcard, and he had concems about putting her on the stand without knowing what she would

say. He further testified he was not comfortable that she would actually take the stand and claim
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the drugs belonged to her. Counsel testified Abdon was in rehab at the time of trial, and he was
thus unable to subpoena her for trial. Although he acknowledged he could have moved to continue
the trial, he felt it was a better strategy to “us[e] her as the boogeyman, that those were hers, and
she’s not here to testify.” Counsel testified, “It was a strategic decision to simply say that she was
at the scene and was not questioned or arrested or called as a witness.” This Court finds the
foregoing strategy reasonable under prevailing professional norms and not deficient. Applicant
thus failed to prove deficiency or prejudice, and this claim is denied.
Life without parole Notice

At the hearing, Applicant asserted the life without parole (LWOP) notice did not put him
on notice that the judge would have to sentence him to life if he was convicted. He further asserts
that had he understood the judge would not have any sentencing discretion, he would have accepted
a twenty-five-year offer the State made before trial, or a thirty-year-offer the State made during
trial. This contention patently lacks merit.

Although Applicant’s PCR counsel insinuated the recidivist statute is ambiguous as to
whether a life sentence is mandatory, trial counsel testified he understood that if Applicant was
convicted of trafficking, “the judge had no discretion, it wasn’t a matter of seeking, . . . [a life
sentence] would automatically be the case if he was convicted.” (PCR 51). Trial counsel reiterated
that he understood éoing into trial that Applicant “would automatically get life without possibility
of parole” if convicted. (PCR 55). This Court finds credible counsel’s testimony that he understood
the LWOP notice meant the trial judge would not have any sentencing discretion. Applicant’s
attempt to make the recidivist statute seem ambiguous is nothing more than a red herring here
where counsel repeatedly, unequivocally, and correctly reiterated that the judge would not have

any sentencing discretion based on the LWOP notice. (PCR 51, 55, 61).
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Although counsel could not specifically recall having this conversatiou with Applicant, he
testified it would have been his normal practice to explain the LWOP notice. (PCR 51 ,61). It is
NOT credible to believe that counsel would not have explained to Applicant what the LWOP
notice meant, especially here where counsel clearly and unequivocally relayed his proper
understanding of its meaning and stated it would be his normal practice to explain it to clients.

This Court finds NOT credible Applicant’s assertion that he did not understand he faced a
mandatory life sentence if convicted until he turned down the thirty-year offer during trial. This
Court further finds NOT credible Applicant’s testimony that he would have accepted the pretrial
twenty-five-year offer if he understood the life sentence would be automatic. At the PCR hearing,
Applicant admitted he turned down a twenty-five-year plea offer, and at that time he saw the
State’s Notice of Intent to Seek LWOP (Applicant's Ex. 2).! Applicant further admitted he knew
the State was seeking life—which means he understood a life sentence was a possibility when he
turned down both offers. Critically, Applicant admitted that when he turned down the thirty-year-

offer during trial, he understood the life sentence would be mandatory.? Applicant took the risk of

' Applicant also told the trial judge he had turned down the twenty-five-year offer. (Tr. 43-45).
21In fact, the trial judge explained this to him on the record:

The Court: . .. [Y]ou understand that should you be found guilty—

I just need you to understand this completely. I will have no

discretion once you are found guilty—

Mr. Umphlett: Yes, Your Honor.

The Court: --should the jury find you guilty. Do you understand?

Mr. Umphlett: Yes, Your Honor.

The Court: That it will be a life sentence for you. Mr. Seaton can’t
argue for leniency. That is what it is,
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trial knowing he faced life if convicted when he turned down the thirty-year-offer; if he was willing
to take the risk at that time, it is not credible to believe he would have decided NOT to take the
risk for an offer that was only five years less. Ultimately, Applicant did not prove counsel rendered
any deficient advice, nor did he prove he misunderstood the mandatory nature of the LWOP notice,
or that his alleged misunderstanding was the reason he turned down both plea offers. Applicant
did not meet his burden, and this claim is denied.
Original Application
1. "Ineffective Assistance of Counsel”

In this allegation, Applicant fails to make specific factual allegations of ineffective

assistance of counsel. He has thus not met his burden in this regard, and this claim is denied.

2. “Prosecutorial Misconduct violative of Petitioner’s
Constitutional rights.”

In this allegation, Applicant fails to make specific factual allegations of ineffective
assistance of counsel. He has thus not met his burden in this regard, and this claim is denied.
3. “Violation of either or both the U.S. and/or S.C. Constitutions,
and specifically Amendments 4, 5,6, & 8 of the United States
Constitution and the equivalent SC Constitutional Provisions
protecting the same rights.” .

In this allegation, Applicant fails to make specific factual allegations of ineffective

assistance of counsel. He has thus not met his burden in this regard, and this claim is denied.

Mr. Umphlett: Yes, Your Honor.

The Court: Do you need anymore time to meet with Mr. Seaton
concemning tis thirty-year offer?

Mr. Umphlett: No, ma’am.

(Tr. 545-46),
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4. The Failure by trial counsel to offer witness testimony and other
evidence at trial, the same constituting ineffective assistance of
counsel and otherwise rendering the conviction and associated
sentence unjust, violative of Petitioner’s right to effective assistance
of counsel pursuant to the 6 and 14 Amendment of the US
Constitution: and likewise violative of Petitioner's right to
confrontation of witnesses and evidence against him under the 6 and
14 Amendment: and also violafive of Pefitioner's Due Process rights
afforded under the 5 and 14 Amendments of the US Constitution and
South Carolina Constitutional Provisions providing similar rights
thereunder.”

In this allegation, Applicant fails to make specific factual allegations of ineffective.
assistance of counsel. He has thus not met his burden, and this claim is denied.

3. “Trial counsel failed to object to evidence sought to be admitted
into evidence at trial by the Prosecution after initially failing to
prevail on your Petitioner's motion to suppress evidence, and as a
result, counsel failed to preserve for appeal the issue of the improper
admission of evidence that counsel originally sought to suppress;
thereby rendering trial counsel’s assistance ineffective.”

As set forth more fully above, this claim is denied.

6. “Law enforcement/Prosecution failed to avoid conflict of interest
and violated the procedural and substantive due process rights of
Petitioner insomuch as the "lead"” officer, Hobie Williams, related
to the Applicant by marriage, himself admitted to having incomplete
incident reports, failed to provide dash cam/body mic audio and
video in discovery and may in fact have lost or destroyed the said
dash cam/body mic audio and video, which if provided, would likely
have been exculpatory in nature and would have aided foward a
possible dismissal of charges, acquittal, or a finding that Petitioner
was not guilty at trial,”

This allegation is without merit. At the hearing, Applicant did not set forth any evidence to
show any conflict of interest, nor did he set forth any evidence to show the State withheld
exculpatory information. He thus did not meet his burden, and this claim is denied.

7. “Petitioner was denied his right to procedural and substantive
Due Process as a result of law enforcement failing to produce

exculpatory evidence vital to Petitioner’s defense andfor in
otherwise allowing that evidence to be lost or destroyed prior to
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trial. The testimony of a material witness, Kory Abdon, was not
properly secured by Petitioner's trial counsel, whom, if called to
testify, would have been likely to provide evidence exculpatory in
nature and likely would have resulted in a verdict of not guilty.”

As set forth above, Applicant failed to prove that Kory Abdon would have provided
evidence that was exculpatory in nature. Applicant likewise did not set forth any evidence to show
the State withheld exculpatory information and thus did not prove this claim.

8. “Trial counsel was ineffective as counsel when he failed to inform
Petitioner of the Solicitor's offer of twenty-five years in prison in
time jor Petitioner to make an informed, intelligent and voluntary
plea, and further, trial counsel never informed Petitioner that if
Jound guilty afier trial Petitioner would be subject to a sentence of
life in prison without the possibility of parole. Alternatively, the
Prosecution failed to seasonably communicate its offer of 25 years
or the alternative, its intent fo seek life in prison without the
possibility of parole sufficiently in advance of Petitioner's trial to
afford your Petitioner a meaningful opportunity to enter into an
intelligent and voluntary plea, which Petitioner would have
accented if he had been seasonably advised.”

This allegation is without merit. The plea offer was rejected on August 27, 2015 on the
record in front of Judge Dennis. This claim is thus denied.
9. “Petitioner/Applicant is informed and believes that the statutory
Jramework allowing for a sentence of Life without the possibility of
parole in the present circumstance constitutes cruel and unusual
punishment prohibited by the 8 Amendment of the United States
Constitution and any S.C. equivalent constitutional provision.”

In this allegation, Applicant fails to make specific factual allegations of ineffective

assistance of counsel. Further, Applicant has not set forth any facts or argument to show the

sentence imposed here violates the Eighth Amendment, See State v. Jones, 344 S.C. 48, 543 S.E.2d
541 {rejecting Eight Amendment challenge to sentence imposed under recidivist statute); State v.

Williams, 380 S.C. 336, 34748, 669 S.E.2d 640, 646 (Ct. App. 2008) (“Our courts have also

determined stiff penalties for drug crimes do not violate the constitutional prohibition against cruel
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and unusual punishment.”); id. (finding life sentence imposed pursuant to recidivist statute in case
where defendant possessed less than half a gram of cocaine did not violate Eighth Amendment).
This claim is thus denied.
CONCLUSION

Based on the foregoing, this Court concludes Applicant has not established any
constitutional violations that would require this Court to grant relief. Thus, this application is
denied and dismissed with prejudice,

Should Applicant wish to secure appellate review, he must file and serve a notice of appeal
within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,
SCACR. Applicant has the right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). If Applicant wishes to seek

appellate review, PCR counsel must serve and file a notice of appeal on applicant’s behalf. Rule
71.1(g), SCRCP. Attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.
IT IS THEREFORE ORDERED:
1. This application for PCR is denied and dismissed with prejudice; and

2. Applicant shall be remanded to and remain in the custody of the State.

7L
AND IT IS SO ORDERED THIS @day of ﬁj"-// .20
< /

R.KIRK GRI
Presiding Judge

_ Ninth Judicial Circuit
S South Carolina
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on October 7, 2014 the Grand Jurors of Berkeley County present
upon their oath:

Trafficking Methamphetamine

That Joseph Russell Umphlett did in Berkeley County, South Carolina, on or about May 12,
2014, knowingly sell, deliver, purchase or bring in this state, or aid, abet, attempt or conspire to
sell, deliver, purchase or bring into this state, or was in actual or constructive possession, or
attempted to become in actual or constructive possession of a quantity of methamphetamine in an
amount of more than one hundred grams but less than two hundred grams, same being a
controlled substance all within the meaning of Section 44-53-375, et.seq., S.C. Code of Laws,
1976, as amended, such possession not having been authorized, and being in violation of Section

44-53-375(e)(2), S.C. Code of Laws, 1976, as amended, for the crime of trafficking.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

A

MICHAEL E. PATTERSON 7
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on October 7, 2014 the Grand Jurors of Berkeley County present
upon their oath:

Possession of a Weapon During Commission of a Violent Crime

That Joseph Russell Umphlett did in Berkeley County, South Carolina, on or about May 12,
2014, possess a handgun or visibly display what appeared to be a handgun during the
commission, or attempted commission, of Trafficking Methamphetamine, a violent crime. This

is in violation of 16-23-490 of the South Carolina Code of Laws, (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

MICHAEL E. PATTERSON 4
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) ‘ INDICTMENT
)
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on October 7, 2014 the Grand Jurors of Berkeley County present
upon their oath:

Possession of Firearm by Convicted Felon

That Joseph Russell Umphlett did in Berkeley County, South Carolina, on or about May 12,
2014, did willfully, unlawfully and feloniously have in his possession and under his control a
handgun, to wit: a Ruger LCR 38 Special, and he has been convicted of a violent crime, as
defined by Section 16-1-60. This action is in violation of Section 16-23-0500(A) of the South

Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

MICHAEL E. PATTERSON
ASSISTANT SOLICITOR
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