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CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [J See attached order: (formal order to follow) [ Statement of Judgment by the Court:

ORDER INF ORMATION
This order [ ] ends (] does not end the case,
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such as interest or additional taxable costs not available at the time the form and final order are submitted to the Judge

may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
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‘ g FDCLIRK OF COURT | .
STATE OF SOUTH CAROLINAREE?'%;‘}II.}KE %O.IQ.CIN THE COURT OF COMMON PLEAS
PAUL B WICKEfISIFE R

COUNTY OF GREENVILLE A4 NO.: 2012-CP-23.197
msep 19 P 3 G N |

)
Barbara Gaines, )
)
. Plaintiff, )
)
vS. )
) ORDER
Joyce Ann Campbel], )
' )
Defendant. )
)

—_—

On August 7, 2013, the jury returned g verdict for the Plaintiff in the amount of threé
thousand, nine hundred, forty-one dollars anq No cents ($3,941.00), which w.ais the émbunt of the
Emergency.Room bill incurfed by .the Plaintiff: Counse] for Defendant (herein after McGarr)
conceded owing only this amount to the Plaintiff. ?Iainriff had sought compensation for the cost
of spinal Surgery and for other attendan personal injury damages. The stipulated total of
Plaintiff’s medical bills was $77.966,5¢

Plaintiff’s New Tria] Motion centered op the testimony of her two medical expert
wilnesses who each opined that this motor vehicle accident, more probably than not, to 3

reasonable degree of medjcy] certainty, was the cause of injury to the Plaintjff which necessitated

1 ENTERED COMPUTER
77



the disputed Spinal Surgery. Both witnesges Were presented at trial through the use of (e bene

esse video depositjong. Defendant did not Present any evidence (o refute these experts and relieq

solely on McGarr’s Cross examination of the witnesses to contest the Proximate cause issue. No

objection-s WEre made at trial to the admission of ejthe; deposition and no objections were made
at trial as to the content of either deposition,

However, thig Court finds that much of McGarr’s Cross examination of Dr. Mina
(Plaintiffs neurosurgeon who performed the surgery) was objectionable and should have been
excluded. McGarr repeatedly and argumentatively questioned Dr, Mina about the veracity of
other witnesses. Not only did McGarr continuously ask Dr. Mina to comment on the Plaintiff’s
_credibi_lity using cbllatera] Sources but McGarr went 5o far as to ask Dr. Mina if she was calling

the Emergency Room Physicians “quacks”. This questioning was in clear violation of South

abundance of case law to Support his position. McGarr asserted that he was not required to use |
the more probably than not standard to obtain hjg version of proximate cause. The cour;t'broke\ |
for lu_nﬁh and instructed McGarr to research and return, after lunch, with his supporting case law.
~ McGarr brought no law in Support of his position. McGarr continued to assert that his form of
questioning concerning causation was legally correct, his rational being that he did not have the
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to 4 reasonable degree of medica] certainty and more probably than not. There s no distinction
made as to who the questioning party is.

This Court also finds that much of McGarr’s cross examination of Dr., Harding
(Plaintiff’s primary care physician who referred Plaintiff td Dr. Mina) foliowed 2 similar pattern
as that of Dr. Mina. McGarr repeatedly requested Dr. Harding to state her opinion concerning
the proximate cause of the Injury which necessitated the Surgery. Again, McGarr continued to
question Dr., Harding in a manner that does not follow the law that testimony by medical experts
must be to a reasonable degree of medical certainty and more probably than not. Therefore, the

questioning was objectionable and shou]d have also been excluded.

addressed and personally appealed to the jury in his closing remarks. Comments in McGarr’s

closing included: . J know that my Greenville County jurors are going to be fair and decent to

- are you guys qut not brightu_enough' to remember?” While these indiscretions V\./é‘re.n‘ot‘dbjected
to by Peace, Fhe Court findg them to have prejudiced the outcome of the trial, |

In Vz’ns_on v. Hartley, the Court of Appeals noted that “The thirteenth juror doctri-ne is a
_vehicle by which the trial court Mmay grant a new trial absolute when he finds that the evidence
does not justify the verdict. This ruling has also been termed granting a new tria] upo.n the facts,
324 S.C. 389, 403, 477 S.E.2d 715,722 (Ct. App. 1996)(citing S.C. Highway Dept. v, Townsend,

265 S.C. 253,217 S.E.24 778 (1975)). Considering the evidence and testimony offered at tria] in



&

this case, this Court finds that the evidence does not Support the jury's verdict. 1 am invoking the
“Thirteenth Juror Doctrine”. The only competent evidence admitted at tria] requires a verdict
that compensates the Plaintiff, at 4 minimum, for the medical bills

ANDITIS SO ORDERED,

/
Z,«-"/z , 2013




