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STATE OF SOUTH CAROLINA

"IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

Protection and Advocacy for the Pedple
with Disabilities, Inc., et al.,

Plaintiffs,
. Ve

South Carolina  Department  of
Disabilities and Special Needs; et al.,

: Defendants;

N N Mo N’ e N N N e N N N N N S N

Thrs case was heard on August 6, 2013, by this Court on the parties’ cross motions for
summary Judgment For the reasons set forth herem the Court grants the Motion for Summary
Judgrnent ﬁled byl Defendants and denies Plamtrft’ s Motlon for Summary Judgment A review-of
-both motlons 1ndlcates that there ‘is no genurne issue as to any material fact and that the

Defendants are entltled to _;udgment as a matter of law.

STATEMENT

Thls action was ﬁled on April 5, 2007 Plamtrffs are a nurnber of anonymous individuals
and the eleemosynary corporatlon Protection and Advocacy for the People with Dlsablhtles Inc.
(“P & A™). P & A “was granted certam powers and duties by statute. S.C. Code Ann § 4}-33-
310, - ' '

Plaintiffs have sought an order requiring DDSN to “promptly promulgate regulations
governing the operation of the department and the. employment of professional staff and
»personne'l; and to obtain informed consent andto protect the dignity of the individual in research
settings. D Complaint, p.-18. The Defendants moved for summary judgment. Plaintiffs initially

claimed in response that the case involves contested issues of fact and that it should not be
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resolved on” summary judgment. However, Plaintiffs eventually filed their own motion for
summary judgment, agreeing that the issués in the case were solely legal issues.

The Complaint in this m'atter alleges a number ot situations in which Plaintiffs assert that-
DDSN should promulgate regulations. Plaintiffs’ contentions pertain to several different

subjects ranglng from alleged failure to recognize certain diagnosed cond1t10ns as eligible for

‘ DDSN services, to the methods for computing rents for DDSN facilities. Plairitiffs also complain

about a number of dec1510ns in individual cases, such as claims that an individual was not
eligible for autism services, or that an individual was not waitlisted for residential placement.
Plaintiffs do"not’ ‘ask this Court to order affirmative relief in any of their cases, other than-

requmng DDSN to promulgate regulations. Defendants have denied the matenal allegatlons of L

B the Complamt and have several affirmative defenses, including lack of standing in'the P]amtlffs

CONCLUSIONS OF LAW
1 Standmg of the Plamtlffs
Defendants have asserted that nelther the 1nd1v1dual Plamtrffs nor P & A have :

demonstrated the necessary standmg in order to pursue their claims in this action. The Court

. agrees, for the reasons set forth below.

a, General principles of standing ahd justiciability.
As.shown below, neither P & A nor the individual Pldintiffs have made a showing of

injury in fact to themselves. Instead, they ask for this Court, in effect, to sit as a commission of

review to determine in the abstract whether DDSN needs to promulgate regulations in certain

contexts. However, Plaintiffs’ concept-of this Court’s role in this matter disregards the normal

principles of justiciability, standing, and actual injury in fact to the plaintiffs in litigation, which

- 'must be shown before relief will be granted by a court.
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The law in South Carolina on issues of justiciability and standing has been summarized

by the Court of Appeals as follows:

A _thréshold. inguiry for any_ court is a determination: of
justiciability, 7.e., whether the litigation presents an active case or
controversy.” Lennon v. S.C. Coastal Council, 330 S.C. 414, 415,
498 5.E.2d 906, 906 (Ct.App.1998). “A justiciable controversy is a
real and substantial controversy which is appropriate for judicial
determination, as distinguished from a dispute or difference of a
contingent, hypothetical or abstract character.” Byrd v. Irmo High -
Sch., 321 S.C. 426, 430-31, 468 S.E.2d 861, 864 (1996). “To state
a cause of action under the Declararory Judgment Act, a party must
demonstrate a justiciable controversy.” Graham v. State Farm Mut.
Auto. Ins. Co.,-319 S.C. 69, 71, 459 S.E.2d 844, 845-46 (1995)-
. (holding that” ruling was not advrsory but was imperative to
preserve rights and necessary to determine whether insurance
coverage existed and carrier was required to be served); see also

- Brown v. Wingard, 285 S.C. 478, 330 S.E.2d 301 (1985) The
concept of justiciability encompasses the doctrines of ripeness,

“ ~ mootness, and standing. Jackson v. State, 331 S.C. 486, 490 n. 2, - -

489 S.E.2d 915, 917 n. 2 (1997).

Holden v. Crzbb 349 S. C 132 137 561 S.E.2d 634, 637 (Ct App 2002)(empha313 added) -

The core. functron of htrgatron seeking injunctive rehef regardless of the number of

-+ parties and of clalms Is to. determine. whether there is a lrkelrhood that one or more spemﬁc =i

named plaintiffs will be mJured by an action of one or more defendants. As the U. S Supreme

<

Court held in Lewis v. Casey, 518 U.S. 343 (1996):

It is the role of courts to provide relief to claimants, in individual
or class actions, who have suffered, or will imminently suffer,
actual harm; it.is not. the role of courts, but that-of the political
- branches to shape the inistititions.of government in such fashion.
as to comply with the laws and the Constitution. In the context of -
the present case: It is for the courts to remedy past or imminent
official interference with individual-inmates' presentation of claims
to the courts; it is for the political branches of the State and Federal
Governments to manage prisons in such fashion that official
interference with the presentation of claims will not occur.

518 U.S. at 349 (emphases added).
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The Supreme Court of South Carolina has cited Lewis with reference to standing and the

need to show actual injury to the plarntiff. Howardv, South Carolina Dept. of Corrections, 399
S.C. 618, 533-634, 733 S.E.2d 211, 219-220 (2012)(Plaintiff’s “claim is barred by the doctrine
of standing as he has not demonstrated that the alleged inaLieqhacy . caused him ‘actual
injury,’ i.e., hindered hrm in pursuing his own legal claims”)(emphasis in orrgmal) Hendrzcks V.
South Carolma Dept. of Correctzons 385 S.C. 625, 629, 686 S.E.2d 191 193 (2009)(same) Our
Supreme Court further quoted Lewis to the effect that there was no “abstract, freestanding right
toa 1aw1ibrar;' or legal assistance”.in absence of a showirrg of harm. ‘Howard supra, 399 S.C. at
634, 7133 S.E.2d at 720 Nor is there an “abstract, freestanding nght” ‘to have regulatlons

promoted. As the Court in Lewis, supra contmued
: Stan'dmg 1s not dispensed in gross. If the right to complain of one
administrative deficiency automatically conferred the right to

, complam of all administrative deficiencies, any citizen aggrieved
in “one.respect :could.. brmz ‘the whole struicture - -of° statel -
‘administration-before the colrts” for: feview. That:is.of courses not.
the law. As we have said, “[n]or does a plaintiff who has been
subJect to injurious conduct of one kind possess by virtue of that

“esonoe 0w - injury the necessary stake in litigating*conduct: of another krn ;

-although similar, to which he has not been subject

518 U.S. at 349 n. 6. (Emphasis added.) Plaintiffs’ claims are very similar to those condemned in
Lewis. They seek to “bring the whole structure of state adrninistration before the courts for

review” without any showing of harm to themselves at all.!

! Plaintiffs also place heavy reliance on the Declaratory Judgment ‘Act, §15 53-30, but parties
seeking declaratory relief still must “demonstrate a justiciable controversy,” which exists when,
among other things, “a concrete issue is present.” Graham v. State Farm Mut. Auto. Ins. Co., 319
S.C. 69, 71, 459 S.E.2d 844, 845 (1995). See also, e.g., 26 C.J.S. Declaratory Judgments § 134
(“A court wrll not render a declaratory judgment for a complaint who lacks standing to malntam
the claim for relief.”).
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b. Absence of a showing of injur)" in fact to the individual Plaintiffs.

Pl‘aintiffs have n‘ot cited even a single instance of how a specific individual Plaintiff has
actually suffered any kind of injury in fact as a result of the claims set forth in the Comp]aint.
There is not even a discussion of facts pertaining to any individual Plaintiff, much less an
indication as to how any particular Plaintiff has been injnred. "

The 2007 C.omplaint ma(ie certain altegationé about the anonymous indivtdual Plaintiffs:,
but the Answer of the Defendants deniedy all of those allegations for lack of information, noting -
that thehDe;f:endants did not know the identities of the individual Plaintiffs. See, e.g., Answer, Par.
17. Defendants in 2007 filed a Motion for More Deﬁnite Statement, seeking'to- learn the names
of the anonymous Plalnttﬁ‘s but Plaintiffs successfully opposed that motlon The result was an
Order of Judge Michelle Childs filed on December 14, 2007, deny1ng the Motlon far More
Deﬁnlte Statement Plamtlffs have accordmgly not only falled to: supply the Coun with facts

| pertannng to thelr particular situations, but have actually obtamed an Order makmg 1t 1mp0351ble
for the Defendants to obtain any definite mformatlon about any of the individual Plamtlffs

I\\Io-rl» have Plalnt—tffs subnequentlv orovldec; .any.more 1nformat10n ahont thelr 1ndtv1dual
situations other than the al]egations of the Complaint, which Defendants denied for lack of
information. Because the Defentiants have denied the factual allegations of the Complaint
pertaining to the individual Plaintiffs, and because: there has been no subsequent showing:
regarding the factual situations of the individual Plaintiffs, there is no evidence whatsoever
before the Court as to the faets concerning the individual Plaintiffs. As a result of this absence of

a factual showing, there is nothing before the Court that shows actual injury in fact to any-of the

individual Plaintiffs.
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c Absence of a showing of injury in fact to P & A or to any of its
constituents.

There are two ways in which an organization such as P & A can establish standing. The
first is by showing that one or more of its constituents “suffered a concrete injury.” Thus, for
instance, in Doe v. Stincer, 175 F.3d 879 (11th Cir. 1999), an advocacy group similar to P & A
was held to have no standing to argue about an agency’s p‘rocedures in the absence of

- any evidence that any of the Advocacy Center's constituents have
been denied access to mental health records based on the Florida
statute at issue here. Without such allegations, the Advocacy
: Center cannot show that any of its clients suffered a concrete
injury that is traceable to the challenged statute and could be
redressed by a favorable decision in this action-as it must to
~ establish standing. .
175 F.3d at 887 See also, Tenn. Prot & Advocacy, Inc V. Bd ofEduc 24 F.Supp.2d 808, 816
(M D. Tenn l998)(holdmg that the protection and advocacy group. did not establish that it had
standmg to sue where 1t falled to name specific 1nd1v1duals who had suffered concrete harm) Pa.
Prot & Advocacy, Inc v Houston 136 F. Supp 2d 353 365 67 (E D Pa. 2001)(deny1ng standmg
- to the protectlon and advocacy system because 1t had falled to’ “1dent1fy a spemﬁc constituent -
who is being harmed by the [d]efendants actlons”) 175 F.3d 879 887 (11th Cir. 1999). In the
present case, P & A has 31mply not even attempted to make such a showmg As already noted,
there is nothing in the record which shows injury to any individual Plamtxff S0 thlS method of
establishing standing 1s uhavailing toP&A..

The other rwa)'/ for P & A to establish standing is to show some harm to the entity itself.
With respect to the standing of organizations or associations, the general rule in South Carolina
is that “[a]n orgamzatlon has standing only 1f it alleges that it or its members will suffer an.

1nd1v1duahzed 1n3ury, a mere interest in a problem is not enough.” Beaufort Realty Co., Inc. v.

Beaufort County, 346 S.C. 298, 300-301, 551 S.E.2d 588, 589 (Ct. App. 2001)(emphasis added).
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Plaintiffs’ showing in this regard consists only of the Prevost Affidavit of Ma); ll, 2010.
However, the assertion in Paragraph 8 of that affidavit that “P&A has been injured by DDSN's
failure to promulgate regulations” is completely conclusory lt obvxously is no substitute for the
factual showing that is necessary to establish both the existence of a claim, as well as standing to

_ sue. Plaintiffs also have referred the Court to Paragraph 7 of the Prevost Afﬁdav1t but the only
claim in that paragraph is that it is allegedly time- -consuming for P& Ato search DDSN’s
extensive online policies and directlves in order for P & A “to adequately r_epresent its clients.” .
Prevost Affidavit, Par. 7. This does not support Plamtift;s’ claim that there is a legal duty to

' ptomulgate regulations. That duty turns on factors other than the issue of ease of use. To cite a

- ..familiar_ exarriple,. no-one would argue that the Code of Federal l{egulations is anytl,iing other

than time-consuming to sift through. In contrast the list of current DDSN Directives (Plaintiffs’
' Exhlbit 34) clearly sets forth the content of those- directives P & A which deals W1th DDSN

S : -:i':"regularly, cannot validly claim that the DDSN Directives are too difﬁcult for P& A ofﬁc1als to

- understand But even 1f that were the case, it still would not estabhsh a vahd claim for failure to

NI R . T

fi promulgate regulatlons P & A has 31mp1y not made the requ151te showmg of harm to itself.
d.  “Public importance” standing.
Plaintiffs rely heavily on the “public importance” rule;set forth in some South Carolina
* cases as a reason for permitting this case to go forward without a plaintiff who. can show actual .

injury. The principal distinction between those cases and this one is that in most or all of them,

the issue presented was primaﬁly a legal issue, rather than one invo)l‘ving an intense, case-by-
vf:" . case, factual showing as to how specific plaintiffs are, or are not, affected vhy the absence of
regulations in specific situations. Cf, e.g., Sloan v. Sanford, 357-S.C. 431, 593 S.E.2d 470 (2004)
tvthether Govemor could hold a commission in the Air Force Reserve); Davis v. Richland
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RCounty Council, 372 S.C. 497, 642 S.E.2d 740 (2007) (nﬁethod of appointment of the members
of county recreation commission); Sloan v. Deparfment of Transp., 365 ‘S.C. 299,618 S.E.Qd 876
(2005) (interpretation of highway'construction bidding statutes); Thompson v. South Carolina
Commzsszon on Alcohol and Drug Abuse. 267 S.C. 463, 229 S.E. 2d 718 (1976) (constitutionality
’ of Uniform Alcohol and Intoxication Treatment Act); Sloan v. School Dzst of Greenville County,
' 342 S.C. 515 537 S.E.2d 299 (Ct. App. 2000)(appl1cab111ty of emergency exception to its
competxtlve sealed bid procedure). Clearly, none of the_se cases resemble this one, which would
require the review of multiple, unproven factual situations, and the effect, or non-effect, olf the
absence of regulations in each situation. Such issues'shduldbe resolved only on a case-by-case
§ basic, where the specific facts of each plaintiﬁ’ s situation are fully presented.

20 Effect of the absence of a plaintiff with standmg and an- actual case or
controversy. . :

Plamtlffs lack of a showing of i mjmy in fact while fatal to. thelr cla1ms in and of itself,
also has the practlcal effect of makmg it 1mp0551b1e to evaluate the effect of the absence of a
regulation’ In other words,— 1f,_A for instance, it is claimed that eligibility requirements need tc'>‘ be ™
spelled out in a regulation, the validity of such a claim can only be measured in terms of whether
some specific person was harmed thereby. However, there is no such herson and no such
showing before the Court

While no South Carolina c‘ase has yet had occasion to decide the point, it has been held
elsewhere that a party‘ who asserts a claim of failure to promulgate regulations must show
prejudice as a result of the alleged failure. See, e. g, Goldberg v. Insurance Dept. of State of
Coﬁn.'207 Conn. :77, 83-84, 540 A.2d 365, 368 (1988), and cases cited therein (“where as here, a

party challenges the failure of an administrative agency either to adopt or publish sufficient

2., :
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" lacking in this case, which must accordingly-be dxsmlssed in its entrrety

procedural rules, that party [must] demonstrate some prejudice as a result of the agency’s‘ alleged

failure™).

This requirement of a showing of prejudice is simply an application of the rule that

“injury in fact” must be shown. Thus, if one of the individual l’laintiffs had filed an

administrative appeal based on a denial of eligibility for services, and had made a showing that
there was no regulation eetting forth eligibility rules, -such an individual would still need to show

some prejudice as a result“of the alleged agency failure to promulgate regulations. Plaintiffs cite

: several cases in which such failures to promulgate regulations were found to have occurred. Pl.

7/31/13 Mem. at 12 18-22. However in those cases; the party who a.rgued that regulatlons
should have been promulgated was also able at least to allege some kind of spec1ﬁc and actual
harm as a result of the agency’s allegedly havmg adopted a b1ndmg rule W1thout promulgatmg

that rule in the form of a regulatlon ‘This element of some spec1ﬁc aspect of harm is entlrely

3. . Ments of Plamtlffs clalms

Even if some or all Pla1nt1ffs are deemed to have standmg, thelr clarms lack substant1ve
merit, for the reasons set forth below.

a, Absence of a statutory requirement for the promulgation of
regulations in the situations described in the Complaint.

As a general rule, any duty to promulgate regulations must be found in some statutory
directive. Absent such a directive, the duty to promulgate regulations simply does not exist.

Essentially the-same principles are followed in both state and federal cases dealing with this

2 A further reason for there to be a plaintiff with standing is that the specific' facts of each’

individual’s situation would need to be examined in order to determine whether such individual’s
case has become moot at some point since 2007, when this case was filed. . ... . .
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subject. A good starting point for the inquiry, therefore, is National Small Shipments Traffic
Conference, Inc. v. .C.C., 725 F.2d 1442, 1447 (D.C. Cir 1984), which holds that

Itis hombook administrative law that the choice of proceeding by
individual adjudlcatlon or general rulemaking lies largely within
the agency’s discretion. SEC v. Chenery, 332 U.S. 194 ( 1947).

In all of the individual instances cited in the Complaipt,‘ the alleged]y-aggrieved pa&y is

(or ~was) free to ahallenge the agency action of Wthh {he party comﬁlains, if other provisions of

‘ law require t-he agency to hold a hearing, or if ;ther provisions of law permit judicial reviaw of

such actions. ‘Sug:h situations would)present instances of “individual adjudication” as mentioned

in the case above.? In the absence of provisions cgeating arighttoa hearing or to judicial review,

Plaintiffs would gain nothing by the addition of regulations, bc=cause those regulations could not
create aright ta any more review than already exiata

Another example of a statement of the general rule is found in Pulido v. Heckler, 758

F. 2d 503, 506 (10th C1r 1985) R
[A]s a general rule an admmlstratlve agency is not required to
promulgate detailed" rules: mterpretmg every s statutory: provision
that may be relevant to its actions.’ See American Power & Light
Co. v. SEC, 329 U.S. 90, 67 S.Ct. 133, 91 L.Ed. 103 (1946); SEC
v. Chenery Corp., 332 U.S. 194, 67 S.Ct. 1575, 91 L.Ed. 1995
(1947). A statute may, however, impose a duty to do so.

(Emphasis added.) Plaintiffs apparenﬂy do not allege otherwise. In:stead, they allege that DDSN
“has refused to adhere to its statutory duty to promulgate ;égulations.” Complaint, Par. 45. The

Complaint cites three statutes which Plaihﬁffs allegé to canfer a duty on DDSN to promulgate

3 It has long been held that there is no constitutional duty to promulgate regulations. American
Power & Light Co. v. Securities and Exchange Commission, 329 U.S. 90, 106 (1946)(“[n]or is
there any constitutional requirement that the leglslatlve standards be translated by the
Commission into formal and detailed rules of thumb prior to their application to a particular case.
If that agency wishes to proceed by the more ﬂex1ble case-by- case method, the Constitution
offers no obstacle”)

Sl Lo

10



regulations in the areas mentioned by Plaintiffs. Those three statutes are quoted in pertinent part

below: |

SECTION 44-20-220. Duties of Commission; per diem;
- appointment of Director of Disabilities and Special Needs;
advisory committees.

The commission: shall determine the policy and promulgate
regulations governing the operation of the department and the
employment of professwnal staff and personnel. The members of -
the commission shall receive subsistence, mileage, and per diem as
may be provided by law for members of state boards, committees;,
and commissions. The commission shall appoint and in its
discretion remove a South Carolina Director of Disabilities and
Special Needs who is the chief executive officer of the department. -
The commission _may appoint advisory committees it considers
necessary to assist in the effective conduct of its responsibilities.
The commission may educate the public and state and local
officials as-'to the need for' the funding, development, and
coordlnatlon of .services: for: persons with mental " retardation,
related dlsablhtles ‘head injuries, and spinal cord injuries and
promote - the - best . interest. -of " persons ‘with 'mental retardation,
related dlsabllmes head injuries, -and spinal cord injuries. The
comrmssmn s authonzed to promu]gate regulations to carry out
the prov151ons ‘of thlS chapter and other laws related to mental
retardatlon related disabilities, head injuries, or spinal cord

- injuries? In- prdmu]gatmg these regulations, the commission must ~ © =i sl s

consult with the advisory committee of the division for which the
regulations shall apply

SECTION 44 20- 790 Promulgatlon of regulations governmg
hearings. .

The procedures governing hearings authorized by “Notice of
Deficiencies . . . must be in accordance with regulations
promulgated by the department. The director may appoint a review
team, - mcludmg consumers, to a551st in the collection of
information pertment to the hea.rmg

2

* The language “Notice of Deﬁciencies .. .7 is set forth above exactly as it appears in the
statutes. It pertains to written notices given by DDSN to governing boards of programs or
operators or licensees of programs or facilities. § 44-20-780. .
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SECTION  44-26-180. Informed consent required for
participation in research; promulgation of regulations.

A client or his representatis'e shall give informed consent in every
case before participation in research conducted by, for, or in
cooperation with the department. The department shall promulgate
regulations to obtain informed consent and to protect the dignity of
the individual.

An e)gamination of each orxe of these s:tatutes reveals that none of them require DDSN to
promulgate regulations in the subject areas of this lawsurr, that is, eligibility for sewices, appeal
procedures, standards for operation of residential programs, procedures :for its Human Rights
Committees, and standards for research on human subject‘s.5 Complair)t; Paragraphs 7, 38.

Starting with the l-ast-mentioned statute, Section 44-26- 180 which pertains to informed

_consent before research may be performed there is nothrng in the Complaint to indicate that any
individual Plaintiff has ever been the subject of “research conducted by, for, or in cooperation

~ with the department'.” § 44-26-180. Indeed the Complaint alleges no facts at all with reference to
research on human SUb_]CCtS As a result in addition to lackmg standmg generally, Plaintiffs

o ; clearly lack standrng to complam with regard to § 44-26- 180

l Another of the three statutes, § 44-;_0-790, pertains to regulations governing hearings that
may be requested after =notices of deﬁciencies in a program or operation. This section relates
back to the prececiing section, § 44-20-790, whicir estaBlishes a right to written notice and a
hearing' before a program operator’s license 1s suspended, denied. or re\roked. None of the
Plaintiffs, irvl'cluﬂding P&A,isa program operator or licerlsee, so there is obviously no standing

~ in any of them te‘ complain of alleged absence of regulations under § 44-20-790.% To put it

There is nothmg in the Complamt that would suggest that Plarntrffs or any of them, have
standmg to complam about alleged lack of regulations pertammg to research on human subjects.

Operators and licensees are not disabled or handicapped persons for whom P & A may
advocate. See § 43-33-35.

C;z 12



differently, that section does not create a duty to promulgate regulations in any of the subject
areas of this lawsuit listed in Paragraphs 7 and 38 of the Complaint.’

Finally, Plaintiffs cite § 44-20-220. That section contains two proVisione for the
promulgation of regulations. The first is of limited application. It provides that the DDSN
Commiseion

shall determine the policy and promulgate regulatlons govermeng

‘the _operation._of. the deparlment and _the vemploymént of
professional staff and personnel '

(Emphasis added). Plaintiffs allege that this paragraph ;mposes a mandator}; dutsf because of the ’
use of the word “shall.” bomplaiqt, Par. 39. Even assuming; hc;wever, that this provision is
mandatory as to its subject area, Plaintiffs fail to hiéifﬂight that subject area, which is linﬁted to
“the o;;erati.en of the department and the err;ployment of profeseional staff‘and personnel.” In
plair(lv and ord@nary parlance,va phrase such as “the operation of the ciepartment” 'refefs ;[o the

_ internal functions of the agency,. rather than its actions in the performance of it.s;nission to the" -
outside world This meaning is confnmed by the next phrase in the statute, which is “and the 5
employment of ;;rofessxonal sta;ff and per‘sonnel. ” Thls is 11kew1se a phrase that;efers to thei
| internal operatlons of the agency. None of the Plaintiffs alleges that they are aggrieved by any
internal operation of the agency, as would be the case, for instance, if one of the plaintiffs had
been an ereployee complaining of wrongful discharge or other agency actions involving his
employment.

On the other hand, the same code section also deals with the agency’s mission to the -

outside world, that is, “carry[ing] out the provisions of this chapter and other laws related to

7 Those areas, again, are eligibil_ify for services, appeal procedures, standards for operation of
residential programs (as opposed to procedures for denying or terminating program licenses),
procedures for its Human Rights Committees, and standards for research on human subjects. . ... ..

g”?ﬁ‘- 3
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mental retardation, related disabilities, head injuries, or spinal cord injuries. In promulgatirig
these regulations. . ..” § 44-20-220. In that situation, the statute does not provide that the agency

“shall” promulgate regulations, but instead it provides that the agency “is authorized to”

promulgate regulations. The full sentence, which Plaintiffs do not quote in the Complaint,

provides that

The commission is- authonzed to promul&te regulations to carry
out the prov1sxons of this chapter and other laws related to mental
retardation, related disabilities, head injuries, or spinal cord
injuries. ‘ :

. This sentence' of the statute undermines Plaintiff’s allegation that the statute imposes mandatory
duties on the agency to promulgate regulations with respect to most aspects of its mission, that is,
the inlplementation of “[that] chapter and other laws related to mental retardation; relatecl .
disabilities,_head injuries, or spinal cord injuries.” " |

Clearly, the term “is authorlzed to ”as uaed in-§ 44 20-220, does not create a mandatory

duty to promulgate regulatlons In Scalise v. Thornburgh 891 E. 2d 640 (7th Cir. 1989) the court

construed the words [t]he Attorney General is authorized ... to make regulatlons for the proper ST

implementation of such treaties in accordance thh this chapter .” Rejecting a clalm that this
language created a duty to promul gate regulations, the court held:
We ‘find no merit in the argument that this language by itself
. imposes a mandatory duty to issue regulations. The language does

not provide that the Attorney General “shall” issue regulations, it A
merely states that he is authorized to do so. L e

891 F.2d at 644. The'court added in a footnote that “Congress unquestxonably knows how to and
is capable of i 1mposmg mandatory obhgatlons on Execunve branch officials to 1ssue regulatxons

Id., n4. Accord, Bagguley v. Bush, 953 F.2d 660, 662 (D.C. Cir. 1991)(same); Heckler V.
‘Chaney,‘470 U.S. 821 (1985)(language “[t]he Secretary is authorized to conduct examinations® " -

and investigations” held permissive rather than mandatory). These cases, in addition to the plain -~
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and ordinary meaning of the statute itself, leave no doubt that DDSN has been vested with
discretion, rather than-a~ mandatory duty, to promulgate regulations in furtherance of its mission
to provide programs and ‘serviees “related to mentat retardation, related disabilities, head injuries,
or spinal cord injuries.”

The Supreme Court of South Carolina has likewise recognized the distinction between

statutes fnandating the promulgation of regulations and other statutes merely permitting

regu1htions to be promulgated. In Captain's Quarters Motor Inn, Inc., v. South Carolina Coastal

Council, 306-S.C. 488, 413 S.E.2d 13 (1991), the Court held that the Coastal Council’s e'nabling'_i .
statute; by providing that “{t]he Council shall . . . publish final rules and regulationis;” imposed a’

mandatory duty. 306 S.C. at 491_,12113 S.E.2d 13, at 14 (emphasis added). On theotheif hand, th_e:

enabling act for the Depa’rtmen't of Natural Resources' ;;rovided only that thati'éigé'ﬁcy “M
-promulgate regulat1ons to effectuate the prov1sxons of thxs chapter ” (Emphasw added)i-: §

Accordmgly, the Court in Edzsto Aquaculture Corp v. South Carolzna Wzldltfe and Martne;..f:. )

Resources Dept 311 8.C. 37, 426 S. E. 24 753 (1993) held that DNR was under no mandatoryi: |

r-duty to promulgate regulatlons

The simple, answer here is that the [DNR] Commission may
promulgate regulations, since there is no mandatory language in. §
50-16-50. This difference in underlying statutes allows the [DNR]
Commission a level of discretion that the Coastal Councﬂ does not
have.

31’.1 S.C. at 40, 426 S.E.2d at 755. The DDSN statutes contain the same absence of mandatory
language in connection with the subject atreas of which Plaintiffs complain.

~Finally, while the Complaint does not Aappear to essert that the Administrative Procedures
Act, in of itself, creates a mandate to promulgate regulations, such an argument would be
fruitless in any event. There is nothing at all in the APA that addresses.m&g a regulation

should be promulgated. Instead, that Act’s purpose is to provide for procedures and processes for-

@7:2;5! ' - 1%



the promulgation of regulations that are required by some other provision of law, or of
regulations that-an agency elects, in its discretion, to promulgate. South Carolina Ambulatory
Surgery Center Ass'n v. South Carolina Workers' Compensation Com'n., 389 SC 380, 390, 699
S.E.2d 146, 152 (261())(APA, § 1-23-110, “merely provides for the procedures that must be
followed whenever a regulation is otherwise mandated”). S’ee also,i Consolidated Aluminum
Corp. . Tennessee Valley }?iizt};orfgz, 462 F. Sur)p. 464, 475 (M.]j. Tenn. 1978)(while the federal
APA requires an agency to follow certain steps in the process of prorrrulgating regulations; “[the
APA] does not.. .. require an agency to adopt such [regulations]; and a court cannot create duties
in this'regard which are not.‘i.mposed by statute”). The reasoning of these cases, and the rrature of
the APA in general preclude any argument by Plaintiffs that the APA imposes a mandatory duty
| on an agency to promu]gate regulatlons )

’ b i Plamtlffs contentlons regardmg alleged “bmdmg norms.”.

e Ll

The Cornplamt in thls case was ﬁled in April 2007, over six years ago. The legal clarm

asserted i m the Complamt was that the Defendants had failed to perform statutory dutres set forth

in the statutes spemﬁc to DDSN Complamt Paragraphs 39-41 (c1tmg §§ 44 20- 220 44 26 180

.and 44-20-790). Reference was made to the APA as well, but no speciﬁc section of the APA -
was cited. |

Also absent from the Complaint was any suggestion that Plamtlffs were clarmmg that.

DDSN had 1mpr0perly estabhshed “binding norms.” That issue was first mentloned in a very

limited context, in Plamtlffs May 13, 2010 Memorandum in Opposmon to Defendants’ Motron‘

for Summary Judgment, pp».'___l 9-2_1. However, the issue was mentioned only in connection with

one fact situation, which turned out to be incorrect in fact. (Plaintiffs had argued that DDSN had

-8 The claim based,on § 44-20-790 appears to have been abandoned.

@gzé' | _ | '\ §
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determined that it would not provide seryices to persons with Asperger’s Syndrome. Id. at 23. As
Plaintiffs now recognize, Pl. July 31, 2013 Memorandum at 26, that statement is not.factually
- correct: DDSN does in fact provide such services.)’ |
. The response of the Defendants in 2010 was first, to mention that the claim relating to
A_sperger’s Syndrome was factually incorrect, as noted above, second, to note that the “binding
.b norm” théory had not been pled, and third, to note that Plaintiffs had not Qresented the..;Court“
with any specific facts indicating that a genuine issue of fact existed on this point. Defendants’_ﬁ
Re_ply' Memorandum, May 28, 2010, at 6-7.
| At present more than three years later Plaintiffs ;have never sought to amend their
Complamt to raise in proper fashlon the “binding norm” issue. Instead, thelr July 31, 2013
Memorandum has expanded that unpled claJm Pl 7/31/13 Mem. at 12- 13, 18-22. As a result
i,:thrs clarm should not be considered at this late date. )
o Even‘»ifthe “binding norm” argumerit is considered, however,-Plaintiﬁ‘s cannotprevaxlon

if’__lt because they have farled to show how they have been mJured in fact by the: absence of

_g~"~_~‘?’i‘ o]

“ regulatlons the pomt on Wthh their claim is based In order to determme whether any Plamtxff
" was injured by the alleged imposition of-a binding norm without a regulation, it would be

necessary for such an individual to show the specific agency action taken, the harm to that

“ltis noteworthy that Plaintiffs did not argue in 2010, as they do now, that the “binding norm”

theory should entitle them to summary judgment. Instead, they argued that “Whether the agency
" has established a binding norm with regard to some of its policies is a question of fact.” Id. at 23.

.(That claim has subsequently been silently abandoned. Plaintiffs now argue that there 1s no issue
.. of fact.) .
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s

individual as a result, and the extent, if any, te which bindingz effect was given to an
unpromulgated statement by the agency. None of these are present.'® |
CON&LUSION
For the foregomg reasons, the Court concludes that PlalntlfPs Motion for Summary
Judgment should be denied, Defendants’ Motion for Summary Judgment should be granted and
that thls action should be, and hereby is, dismissed with prejudice in all respects. ‘

AND IT IS SO ORDERED. -

G. Thomas Coopcr Jr
Circuit Court Judge
Fifth Judicial Circuit

Seronian. 25 L2013

10 Evenv 1f PM& A .hacri t;een held to have standing to raise some of its claims, P & A would not
have standing to raise the “binding norm” claim, again, because of the lack of spemﬁc facts that
would the nature or-extent of any alleged injury.
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