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STATE OF SOUTH CARODINA NG 5= ., ) IN THE COURT OF COMMON PLEAS
VL LT i) {4 FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT P ), CASE NO.: 2011-CP-07-2176

Iyl

Bloody Point Property Owners’_ /i;_éisééiétid"rul,ﬁ'—lhé;‘;’?
David L. Fingerhut and Patricia M. Santry, _

ORDER DENYING DEFENDANTS’

MOTION TO VACATE/SET ASIDE
- FORECLOSURE SALE, VOID

MASTER IN EQUITY DEED, AND
VACATE/SET ASIDE ORDER

Plaintiff,
VS,

William A. Ashton, Jr. and Michele C. Ashton,

T e et e S e e S e e 5L

- Defendants.

This matter comes before the Court on Defendants William A. Ashton, Jr: and Michele C.
Ashton s Motion to Vacate/Set Aside Foredosure Sale Vond Master in Equlty Deed and

Vacate/Set Aside Order (“Motion to V acateZ In the “Motion to Vacate, ‘Defendants scek to

vacate the foreclosure sale and order and voxd he \/iaster n Eqmty Deed conveying an interior

lot known as Lot 535, Daufuskie Island 'iClub Bioody Pomt Beaufort County, South Carolina

(“Property”) to David L. l“m,c,crhut_ and -Pafricia M. Santry (“Fmgjerhut Plaintiffs”), The

' Fmgerhut Plaintiffs were the suuwssful bldders at the torc:closuxe sale,

The Court held oral argument on May 14, 2012, -Preser'lt for the Dcfendants was John W,
Farrell of The Law Offices of James l~ Berl, P.C. Present for Plaintiff Bloody Point Property
" Owners’ Assocmtmn Inc. (the “Assouauon”) was Terry Finger of Fi mger & Fraser P.A..
Present for the Fingerhut Plaintiffs was Matthew Tillman of Womble Carlyle Sandridge & RICC,
L.P.

At the outset of the hearing; the Court heard the Fingerhut Plaintiffs’ Motion to Intervene
as plaintiffs in the action. The basis for the Fingerhut Plaintiffs’ motion is that they were the
-successful bidders at the foreclosure sale and were the current owners of the Property.- All
_ parties consented to the motion and the Fingerhut Plaintiffs’ motion-was granted. Further, the
parties represented that a companion case filed by the Defendants, captioned William A. Jishzon,r
Jr. and Michele C. Ashton'v. David L. F ingerhut and Patricia M. Santry, Case No. 2012-CP-07-

532 (“Companion Lawsuit”), involved claims identical to those set forth in the present motion.
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Upon consent of the parties, the Court dismissed the Companion Lawsuit. The Court will issue a
separate order formally dismissing the Companion Lawsuit and cancelling the Lis Pendens filed
in Case No. 2012LP0700182.

Findings of Fact

On May 17, 2011, the Association filed a Lis Pendens, Summons and Complaint in this
action, by which it sought to foreclose on its lien for unpaid assessments and charges. The Lis '
Pendens, Summons and Complaint were delivered to the Chester County, Pennsylvania Sheriff’s
Office for service on the Defendants at their last known addfess of 120 Marlbrooke Way,
Kennett Square Pennsylvania. According to the Affidavit of Service returned by the Chester
County Sheriff’s Office, a deputy attempted to serve the Defendants at this address on four

separate occasions, without success.

Counsel for the Association ﬁied a motion for service by publication. On July 20, 2011 ,
Jerri Ann Roseneau, clerk of court for Beaufort County, South Carolina, issued and filed an
Order for Publication authonzmg service of the Defendants by pubhshmg a copy of the
Summons and Complaint in the Island Packet once a week for three consecutive weeks and
mailing a copy of the Summons and Complamt to Defendants at their last known address. The
Summons and Complaint were published in the Island Packet and mailed to the Defendants in

accordance with the Order for Publication.

By order filed on September 28, 2011, the Defendants were placed in default and this
action was referred to this Court. On December 2 2011, the Court held a heanng on the
foreclosure of the Property By order dated December 6, 2011, the Court entered a Master’s
Report and Judgment of Foreclosure and Sale, in which the Court specifically found that the
parties and the subject matter were properly before the Court, service was made on the
Defendants and the Defendants were in default. The Property was sold at a foreclosure sale on
January 3, 2012. On January 6, 2012, the Court executed a Master in Equity Deed transferring
the Property to the Fingerhut Plaintiffs in exchange for the high bid of $8,800.00. The Master in
Equity Deed was recorded on January 11, 2012.

' The Island Packet s 3 newspaper circulated in Beaufort County, South Carolina.
2
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Conclusions of Law

In the Motion to Vacate, Defendants argue that the foreclosure sale and Master-in-Equity
Deed should be set aside for three reasons: (1) The foreclosure sales price was so grossly
inadequate so as to “shock the conscience” of the Court; (2) The Defendants were not properly
served with the Summons and Combléint, and therefore the Court did not have personal
jurisdiction over the Defendants; and (3) The Association failed to mail the Sumfnons and
Complaint to the Defendants at their last known address and therefore did not comply with the
Order for Publication. The Plaintiffs opposed each of the arguments set forth by the Defendants
and the Fingerhut Plaintiffs also argued that they were good faith purchasersrfor value under
South Carolina Code Ann. § 15-39-870. The Court addresses each of these arguments in turn.

1. The sales price was not inadequate and does not “shock the conscience” of the
Court, :

Under South Carolina law, “[i]Jnadequacy of price, unless so gross as to shock the
conscience of the court or accompanied by circumstances from which fraud may‘ be clearly
inferred, will not justify the overthrow of a judicial sale.” Beénnett v. Price, 237 S.C. 64, 73, 115
S.E.2d 659, 664 (1960). There is no bright line rule for determining what pe;cer{tage of the sale

value must be with respect to the actual value in order to satisfy the “shock the conscience”

standard. Eastern Savings Bank, FSB v. Sanders, 373 S.C. 349, 359, 644 S.E.2d 802, 807 (Ct.
App. 2007). “However, a search of South Carolina jurisprudence reveals only when judicial sales
are for less than ten percent of a property's actual value, have our courts consistently held the

discrepancy to shock conscience of the court.” Id.

Defendants argue ﬂlat the 2012 auction purchase price was grossly inadequate in
comparison to the 2001 purchase price for the Property of $201,500. In addition, the Defendants
submitted an appraisal prepared by Berendina E. Page that sets the Property value at $140,000.
This appraisal states that its intended use is to rebut the foreclosure sales price. Further, the
appraisal uses non-comparable sales data from oceanfront lots and only cites Mu‘ltiple Listing

Service listing data for interior lots as support for the valuation conclusion.

The Fingerhut Plaintiffs argued that in addition to the $8,800 purchase price, they paid an
additional $2,793.20 for assessments and property taxes due and that amount should be
considered when calculating the price paid at foreclosure. The Court holds that these amounts

3
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are additional amounts paid by the purchaser to obtain the Property free and clear of all liens and

are properly included in the purchase price.

The Fingerhut Plaintiffs also produced a Bidder Redemption Notification showing that
the Pfoperty was sold for $10,000 in the 2010 Beaufort County Delinquent Tax Auction. The
Property was subsequently redeemed by Defendants. The Fingerhut Plaintiffs also produced an
appraisal compiled by Michael J. Whitton that establiéhed a value as of January 19, 2012 in the
amount of $17,000. To support his conclusibn, Mr. Whitton used comparable sales data, not
listing data, from interior lots. This appraisal was further supported by an affidavit submitted by
David Fingerhut that affirms the appraisal was ordered for the purpose of obtaining title

insurance and not to support the value for purposes of this action.

The Court finds that the Property would have tb be worth more than $115,932.00 for the
sales price to be less than 10% of the actual value. The appraisal provided by the Fingerhut
Plaintiffs and 2010 tax sale data are more reliable than the valuation information produced by the
Defendants. Therefore, the Court finds that the actual value of the Property is consistent with the
Fingerhut Plaintiﬁ’ s appraisal and the actual sales price at the 2010 Beaufort County Delinquent
Tax Sale and, accordingly, is far less than the $115,932.00 required to “shock the conscience” of
the Court. The Defendants’ motion is denied on this ground. '

2. The Defendants were properly served with the Summens and Complaint, and
therefore the Court had personal jurisdiction over the Defendants.

The Defendants argue that they were not properly served pursuant to the applicable
publication statute, S.C. Code Ann. § 15-9-740. Section 15-9-740 provides, in part:

The order of publication shall direct the publication to be made in one newspaper, to be
designated by the officer before whom the application is made, most likely to give notice
to the person to be served and for such length of time as may be deemed reasonable not
less than once a week for three weeks. The court, judge, clerk, master or judge of probate
shall also direct that a copy of the summons be forthwith deposited in the post office
directed to the person to be served at his place of residence, unless it appears that such
residence is neither known to the party making the application nor can, with reasonable
diligence, be ascertained by him. In case of minors, persons imprisoned outside of this
State, lunatics confined outside of this State or in like cases, a similar order shall be made
and like proceedings be had as in case of adults not under disabilities.
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The Defendants assert that, by publishing the Summons and Complaint in the Island Packet
and not in a newspaper of generél “circulation in Chester County, Pennsylvania, the
Association failed to effectuate proper service. This argument is without merit. As set forth
in the affidavit returned by the Chester County, Pennsylvania Sheriff’s Office, a deputy
attempted to serve botﬁ Defendants on four separate occasions at the address they claim as
their residence. The Association took appropriate action by publishing the Summons and
Complaint in the /sland Packet, a newspaper of general circulation in the county in which the
Property is located. Thus, the Jsiand Packet was the newspaper most likely to give notice to
the Defendants. For this reason, service was proper and the Court had jurisdiction over the

Defendants.

3. The ‘Association complied with thé Order for Publication.

" Defendants assert that the Association never mailed a copy of the Summons and
Complaint to their last known address as required in the Order for Publication. This argument is
supported by an affidavit of each Defendant, in which each Defendant has claimed to reside at
120 Marlbrooke Way, Kennett Square, Pennsylvania since 1989. The Fingerhut Plaintiffs
submitted a copy of a July 21, 2011 letter from attorneys for the Association to the Defendants,
addressed to the 120 Marlbrooke Way address, in which the Summons and Complaint were
enclosed. This letter is further supported by the uncontroverted Affidavit of Julie Serafino,
attorney for the Assocation, in wﬁich she affirms that the Summons and Complaint v;/ere mailed

to the 120 Markbrooke Way address.

- The Court finds that the Summons and Complaint were mailed to the address that
Defendants claim to be their residence since 1989. Therefore, the Association complied with the

~ Order for Publication and the Defendants’ motion is denied as to this ground.

4. The Fingerhut Plaintiffs are good faith purchasers for value under S.C. Code Ann. §
15-9-740. ‘ :

The Fingerhut Plaintiffs argue that they are good faith purchasers for value under South
Carolina Code Ann. § 15-39-870, and therefore the foreclosure sale must be upheld. Code
Section 15-39-870 provides:
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Upon the execution and delivery by the proper officer of the court of a deed for any
property sold at a judicial sale under a decree of a court of competent jurisdiction that
proceedings under which such sale is made shall be deemed res judicata as to any and all
bona fide purchasers for value without notice, notwithstanding such sale may not
subsequently be confirmed by the court. Judicial sales shall be res judicata as to innocent
purchasers, even without confirmation. '

The rationale for the statute is the well established public policy of protecting good faith
purchasers and upholding the finality of a judicial sale. Robinson v. Estate of Harris, 378 S.C.
140, 144, 662 S.E.2d 420, 422 (Ct. App. 2008).

In Robinson, the defaulting owners of the subject property sought to vacate the
foreclosure sale due to ineffective service. Id. The Court noted that the bona fide purchaser
submitted documents from the court file demonstrating that (1) service was made upon
defendants; (2) both defendants were in de;fault; (3) the attorneys of record were notified of the
hearing; and (4) neither defendants were in the United States military service. Id. at 145, 662
S.E.2d at 423. The purchaser also produced the master’s deed. Id. The Court further noted that
the purchaser had satisfied all of the elements to be considered a bona fide purchaser for value:
* (1) actual payment of the purchase price of the property, (2) acquisition of legal title to the
property, or the best right to it, and (3) a bona fide purchase, "i.e., in good faith and with integrity

of dealing, without notice of a lien or defect.” Id.

At the time of' the foreclosure sale, the court file reflected that the Defendants had been
served, were in default, had received notice, and were not in military service. Further, the
Fingerhut Plaintiffs made actual payment of the purchase price at the foreclosure sale and
acquired title through the Master in Equity Deed. Finally, they had no notice of any impropriety
or irregularity in the foreclosure process and therefore took title in good faith and with integrity
of dealing, without notice of a lien or defect. Therefore, pursuant to South Carolina Code Ann. §
15-39-870 the Fingerhut Plaintiffs are good faith purchasers for value, the foreclosure sale must

be upheld and the Defendants’ Motion to Vacate is denied.
Order.

For the reasons set forth above, Defendants William A. Ashton, Jr. and Michele C.
Ashton’s Motion to Vacate/Set Aside Foreclosure Sale, Void Master. in Equity Deed and
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Vacate/Set Aside Order is denied.

- Ny )
’ . Judge’ H\Znﬁ kes
1l } V‘{ , 2012 ~ Beaufort CHunty[Master in Equity
Beaufort, Skuth Carolina
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DISPOSITION TYPE {(CHECK ONE)
JURY YERDICT, This action came before the court for a il by jury. The issucs
have been tried and a verdict rendered, -

X O

The issues have been tried or heard and a decision rcnda,rui
ACTION DISMISSED (CHECK REASON): [] Ruk 12(b), SCRCP; [ ] Rule »H(a)
SCRCP (Vol. Nonsuig): [ Rule 43(k), SCRCP {Sentied); [] Other

ACTION STRICKEN (CHECK REASON): [ Rule 40(). SCRCP: ] Bankruptey:
| Binding arbitration, subject to right 10 restore o wnhrn vacate or modify
arbitration award; [ ] Other .

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPL 1(;

OO

O

DECISION BY THE COURT. This action camie (o trial or hearing before (hL court.

[J Affirmed; [ Reversed: ] Remanded; . Other e

NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. “IRIB

L4

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

LNAL rcDR

It l‘s ORDERED AND ADJUDBGED: [ See attached order (formal order 1o follow) £4 Smumuu ol Juduncﬁ*:;

by the Court:
AFTER DUE (.‘U;’\‘SEDERATIOI_FI HEREB%’ DENY DEFENDANT S MOTTON TN
RECONSIDER MY GRDER DERYING DEEENDANTS® OTHOX TO SET ASIDE
FORECLOSURE SALE, ¥0ID MASTER 1% EQUITY UEED AND VACATESET
ASIDE ORDER, FILED JULY 25, 201z

’ ORDER INFORMATION
This order (X] ends ] does not end the case.

Addutional Information for the Clerk : m CAMMD@ {:MH ,'..? Vo

eead o e Do 08'\440% e Dreutous (oumy %% ﬁ

IZ\I'OR“A [ION FOR THE PUBLIC INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount |

should be enrolled. If there is no judgment information, indieate “N/A” in one of the boxes below,

Judgment in Favor of Judgment Against Judgment Amount To he Enrolled
(List name(s) below) - (List name(s) below) (List amoun((s) below)

S

S

iy

I applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submnitting parity. Disputes conceyning the amounts contained in this
fornm may be addressed by way of motion pursuant to the SC Rules ot Civil Procedure. Amounts 1o be computed such as interest
or additional taxable costs not available at the dme the form and final order are submined to the judge may be provided w the

clerk. Note: Title abstractors and rescarchers should refer to the officinl enurt order for judgment details,
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Circuit Court Judge V /M Judge Code DAt
k of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of ,20 _to attorneys of record or

to parties (when appearing pro se) as follows:

TERRY A. FINGER - JAMES F. BERL
JULIE A SERAFINO DANIEL Q, ORVIN
) MATTHEW TILLMAN
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT

Court Reporter: n/A

SCRCP Form 4C (10/2011) . Page 2 of 2
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William A. Ashton, Jr. and Michele
C. Ashton,

Defendants.

STATE OF SOUTH CAROLINA ) IN TBE COJJRT OF COMMON PLEAS
) FOURTEE FUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NO.: 2011-CP- 7—44]7@; 25
) O i
Bloody Point Property Owners’ ) C%,E Rif C()L;}, 7(1 '};L i
Association, Inc., ) OF Coyp; S.e,
) NOTICE OF MOTION '
Plaintiff, ) MOTION TO VACATE/SET ASIDE
) FORECLOSURE SALE, VOID
Vs, ) MASTER IN EQUITY DEED, AND
) VACATE/SET ASIDE ORDER ™
)
)
)
)
)

TO: THEPLAINTIFF ANDITS ATTORNEY, JULIE A. SERAFINO, ESQUIRE, AND DAVID
L. FINGERHUT AND PATRICIA M. SANTRY, FORECLOSURE BIDDERS

YOU WILL PLEASE TAKE NOTICE that the Defendants, William A. Ashton, Jr, and
Michele C. Ashton (“Ashton™), by and through their undersigned counsel, will move before the
presiding judge of the Court of Common Pleas for the Fourteenth Judicial Circuit, Beaufort County,
Sopth Carolina, on the tenth day afier service hereof, or as soon thereafter as counsel may be heard,
for: (1) an Order setting éside the foreclosure sale of January 3, 2012; (2) an Order voiding that
certain Master in Equity Deed dated> January 6, 2012, which was recorded on January 11, 2012 in
the Office of the Register of Deeds for Eeaufort County, South Carolina, in Book 3111 at Page 1291;
(3) an Order setting aside the Honorable Judge Marvin Dukes’s Order dated December 2,2011; and
(4) an Order to stay the sale_l of the subject property in the above-captioned action pending resolution
of these motions.

This motion is based upon Rule 4, Rule 55(c), and Rule 60(b), South Carolina Rules of Civil
Procedure, case law, and such other evidence as may be produced at the hearing thereof. As grounds

therefore, these Defendants would respectfully show the Court the following:

Record of Appeal
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1. Sales price “shocks the conscience”

“[T]he determination of whether a judicial sale should be set aside is a matter left to the

sound discretion of the trial court.” Eastern Savings Bank, FSB v. Sanders, 373 S.C. 349, 354, 644

S.E.2d 802, 805 (Ct. App. 2007)(citing Iuvestors Sav. Bank v, Phelps, 303 S.C. 15,397 S.E.2d 780.
“A judicial sale will be set aside when either: (1) the sale price ‘is so gross as to shock the
conscience[;]’ or (2) the sale ‘is accompanied by other circumstances warranting the interference of

the court.” Wells Fargo Bank. N.A. v. Turner, 378 5.C. 147, 150, 662 S.E.2d 424, 425 (Ct. App.

2008) (ciﬁng, Poole v. Jefferson Standard Life Ins. Co., 174 S.C. 150, 177 S.E. 24 (1934). “Since

the opinion in Poole, our courts have continued to set aside judicial sales based on ‘grossly

inadequate’ sales prices.” Id. [referring to Investors Sav. Bank v. Phelps, 303 S.C. 15,397 S.E.2d

780 (Ct. App. 1990)(stating that sales prices amounting to 4.2%, 4.4%, and less than 10% of the
property value all fall within the percentage range of a grossly inadequate sales price).
In our case, Ashton paid $201,500.00 for the subject property. At the foreclosure sale on

January 3, 2012, and as set forth more speciﬁcally in the .Master- In Equity Deed, the successful

foreclosure bidders, David L. Fingerhut and Patricia M. Santry, paid $8,800.00 for the property. The ‘

sales price in our case was 4.37% of the amount paid by Ashion. The sales price that Fingerhut and

Santry paid for the subject property “is so gross as to shock the conscience.” (emphasis added),

and squarely fits into the percentage range set forth in Investors Sav, Bank.
It is reasonable to assume that no one would allow a piece of property in which they paid
close to a quarter of a million dollars go to auction for $8,800.00. As such, the foreclosure sale and

Master In Equity Deed should be set aside/vacated and/or voided.
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II. Order dated December 2, 2011

In order to commence an action, Rule 4 of the South Carolina Rules of Civil Procedure
requires copies of the Summons and Complaint to be served on each Defendant. “Rule 4, SCRCP,
serves at least two purposes. It confers personal jurisdiction on the court and assures the Defendant
of reasonable notice of the action.” Roche v. Ybung Bros., Inc. of Florence, 318 S.C. 207, 209, 456
S.E.2d 897, 899 (1995). “A judgment is void . . . if a court acts wﬁhou; [personal] jurisdiction.”
Thomas & Howard Co. v. T W. G)‘aham & Co., 318 S.C. 286, 291, 457 S.E.2d 340, 343 (1995).

In our case, the Defendants were never personally served ﬁth the Summons or Complaint.
The Plaintiff produced an affidavit of service ﬁ'on;; Corporél Kurt Hansen (“Hansen”) o‘f the Chester
County Pennsylvania Shériffs Office (“Sheriff”), which states 'fhat Hax‘lsen‘ made four attempts to
servé Ashton, but was unsuccessful. However, those four attempts at serving Ashton only occurred
during a two (2) week period, and three of those attempts were made during business hours, while
both Defendants were at work. Had Hansen left his card at the Ashton residence, Ashton would have
contacted him to make arrangements for service.’ Further, the Plaintiff could have easily hired a

private process server who would have attempted service before or after normal business hours.
Although it is anticipated that the Plaintiff will argue that Ashton was served by publicétioﬁ,
S.C, Code of Laws § 15-9-740 specifically states that publicati-on shall “be made in one newspaper,

..., most likely to give notice to the person to be served . .. .” (Emphasis added). The Plaintiff,

knowing that Ashton resided in Chester County, Pennsylvania (see, i.e. the various “certificates of
mailing” filed by the Plaintiff and located in the Court’s file), pub[ishéd the Notice of Filing
Complaint and Summons in the Island Packet, a newspaper located in Beaufort County, South

Carolina. It is reasonable to expect that a newspaper of general circulation in Beaufort County,
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South Carolina, would not be a newspaper “most likely to give notice” to Ashton, as they reside in
Chester County, Pennsylvania. Because Ashton was not served with the Summons and Complaint
and had no notice of tﬁe action, Jtidge Dukes’s December 2, 2011 Ordef is void due to a lack of
personal jurisdiction over Ashton. ‘

Rule 55(c) states “[f]or good cause shown the court may set aside an entry of default and, if
a judgment by default has been entered, may likewise set it aside in accordance with Rule 60(b).”
Rule 60(b)(4) provides thaf “[o]n motion and upon such terms as are just, the court may relieve a
party or his legal representative from a final jﬁdgment, order, or proceeding [because] . . . the
Jjudgment is void.” Because the judgment is void, the Order of Default should be set aside.

1II. Stay the Sale of Real Property

Any sale of Ashton’s property should be stayed until such time as the above motions are
heard, and until proper service of the Summons and Complaint can be affected upon Ashton so that
they can be given an opportunity to answer and defend the Complaint in this action.

IV. Conclusion |

For the reasons stated above, Ashton requests: ( 1) that the foreclosure sale of J anuary 3,2012
be vacated/set aside; (2) that the Master in Equity Deed dated J anuary 6, 2012, which was recorded
onl anuary 11, 2012 in the Office of the Register of Déeds for Beaufort County, South Carolina, in
Book 3 111 at Page‘ 1291, be voided; (3) that the Hoﬁorable Judge Dukes’s Order of December 2, -

2011 be set aside and/or vacated; (4) and that any sale of the subject property be stayed until the

above matters are resolved.
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Pursuant to Rule 11, South Carolina Rules of Civil Procedure, counsel for the Defendants,
William A. Ashton, Jr. and Michele C. Ashton, hereby certifies that consultation with opposing
counsel would serve no useful purpose.

Respectfully Submitted:

LAW OFFICES OF JAMES F. BERL, P.C.

o & LT L

John W. Farrell

‘James F, Berl )
Attorneys for Defendants, William A,
Ashton, Jr. and Michele C. Ashton

P. 0. Box 22626

Hilton Head Island, SC 29925

(843) 689-5771

Hilton Head Island, SC
This 1 day of February, 2012.
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. STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NO.: 2011-CP-07-2176
)
Bloody Point Property Owners’ )
Association, Inc., )
)
Plaintiff, ) BRIEF IN SUPPORT OF DEFENDANTS’
) MOTION TO VACATE/SET ASIDE
Vs. ) FORECLOSURE SALE, VOID
. ) MASTER IN EQUITY DEED, AND
William A. Ashton, Jr. and Michele ) VACATE/SET ASIDE ORDER -
) )
)
)
)

C. Ashton,

Defendants.

TO: JULIE A. SERAFINO, ESQUIRE, ATTORNEY FOR THE PLAINTIFF, BLOODY
POINT PROPERTY OWNERS’ ASSOCIATION, INC., AND DAVID L.
FINGERHUT AND PATRICIA M. SANTRY, FORECLOSURE BIDDERS:

The Defendénts, William A. Ashton, Jr., and Michele'C. Ashton (“Defendants™), hereby
submit to the Court the following Brief in Support of Defendants’ Motion to Vacate/Set Aside
Foreclosure Sale, Void Master in Equity Deed, and Vacate/Set Aside Order.

Sales price “shocks the conscience”

“[T]he determination of whether a judicial sale should be set aside is a matter left to the

sound discretion of the trial court.” Eastern Savings Bank. FSB v. Sanders, 373 S.C. 349, 354, 644

S.E.2d 802, 805 (Ct. App. 2007) (citing Investors Sav. Bank v. Phelps, 303 S.C., 15,397 S.E.2d 780.
“A judicial sale will be set aside when either: (1) the sale price ‘is so gross as to shock the
conscience[;]’ or (2) the sale ‘is accompanied by other circumstances warranting the interference of

the court.”” Wells Fargo Bank, N.A. v. Turner, 378 S.C. 147, 150, 662 S.E.2d 424, 425 (Ct. App.

2008) (citing, Poole v. Jefferson Standard Life Ins. Co.. 174 S.C. 150, 177 S.E. 24 (1934). “Since

the opinion in Poole, our courts have continued to set aside judicial sales based on ‘grossly

inadequate’ sales prices.” Id. [referring to Investors Sav. Bank v. Phelps. 303 S.C. 15,397 SE.2d
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780 (Ct. App. 1990)(stating that sales prices amounting to 4.2%, 4.4%, an& less than 10% of the
property value all fa]llwithin the p'ercenrage‘ range of a grossly inadequate sales price).

In our case, Defendants paid $201,500.00 for the subject property. At the foreclosure sale
on January 3; 2012, and as set forth more specifically in the Master In Equity Deed, the successful
foreclosure bidders, David L. Fingérhut and Patricia M. Santry, paid $8,800.00 for the property. The
sales price in our case .was 4.37% of the amount paid by Def(;ndants. The sales price that Fingerhut

and Santry paid for the subject property “is so gross as to shock the conscience” (emphasis added),

and squarely fits ir_1to the percentage range set forth in Investors Sav. Bank.

Itis 1;easonable to assume that no one would allow a piece of property in which they paid
close to a quarter of a million dollars go to auction for $8,800.00. As such, 'Because the sales price
was “so gross as to shock the conscience,” and because the sale was “accofnpanied by other
circumstances warranting the interference of the court,” as set forth more specifically below, the
foreclosure sale of January 3, 2012 should be vacated/set aside, and the Master in Equity Deed dated
January 6, 2012, which was recorded on January 11, 2012 in the Office of the Register of Deeds for
Beaufort County, South Carolina, in Book 3111 at Page 1291 should be voided.

Violation of Due Process

“The requirements of due process include notice, an opportunity to be heard in a meaningful

way, and judicial review.” Ogburn—Matthews v. Loblolly Partners, 332 S.C. 551, 5>61, 505 S.E.2d
598, 603 (Ct. App. 1998). Due process demands “notice reasonably calculated under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an

opportunity to present their objections.” Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306,

314, 70 S.Ct. 652, 94 L.Ed. 865 (1950).
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Tt is a fundamental doctrine of the law that a party whose personal rights are to be
affected by a personal judgment must have a day in court, or opportunity to be heard,
and that without due notice and opportunity to be heard a court has no jurisdiction
to adjudicate such personal rights. A judgment by a court without jurisdiction of -
both the parties and the subject matter is a nullity and must be so treated by the courts
whenever and for whatever purpose it is presented and relied on. ’

Webster v. Clanton, 259 S.C. 38-7, 391, 192 S.E.2d 214, 216 (1972).

In order to commence an aetion, Rule 4 of the South Carolina Rules of Civil Procedure
requires copies of the Summons and Complaint to be served on each Defendant. “Rule 4, SCRCP,

serves at least two purposes. It confers personal jurisdiction on the court and assures the Defendant

of reasonable notice of the action.” Roche v. Young Bros., Inc. of Florence, 318 S.C. 207, 209, 456

S.E.2d 897, 899 (1995). “A judgment is void . . . if a court acts without [personal] jurisdiction.”

- Thomas & Howard Co. v. T.W. Graham & Co., 318VS.C. 286, 291, {}57 S.E.2d 340, 343 (1995).
Rule 55(c) states “[f]or good cause shown the court Inny set aside an entry of default and, if
a judgment by default has been entex'ed, may likewise set i‘; aside in éccordance with Rule 60(b).”
Rule 60(b)(4) provides that “[o]n 1n0ti0n and upon such terms as are just, the vcourt may relieve a
pariy or hj's_ legal representative from a final jndgmen'-[, order, or proceeding »[beeanse] e the
judgment is void.;’ | | |
The'Defendants were not personally served with

the Summons and Complaint, so the
Court acted without jurisdiction

In our case, the Defendants were never personally served with the Summons or Complaint.

Tne Plaintiff produced an affidavit of service frem Corporal Kurt Hansen (“Hansen”) of the Chester

County ‘Pennsylvania Sﬁeriff’s Office (‘;Sheriff’), wnich states that Hansen made four attempts to

serve the Defendants, but was unsuccessful. However, those four attempts at serving the Defendants

only occurred during a two (2) week period, and three of those attexnpts Were made during morning
3
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business hours, \,;/hile. both Defendants were at work. Had Hansen left hiAs card at the Defendants’
residencé, the Defendants would have contacted him to make arrangements f(ﬁ' service. Further, the
Plaintiff could have easily hired a private process server who would have attempted service before
or after normal business hours.
The Plaintiff’s attempt to serve the
Defendants by publication did not comply with

South Carolina Code of Laws § 15-9-710, ef seq.
 so the Court acted without jurisdiction

Althoulgh itis anticipat;d that the Pléiﬁtiff will argue that Defendants were served by
publicatiqn, Soutﬁ Caroiina Code of Laws § 15-9-710, ef seq., sets forth very speciﬁc guidelines
“when séarvice by publication upon an out-of-state deféndaht 18 méde. An out-of-state defendant
may be served By pﬁbiicatioﬁ “when ihe vper.son on whom the service of the summons is to be
mad‘e cannot, after dueldiligence, be found within the State énd (a) that fact appears by affidavit
to the satisfaction of tlie court or judge thereof . . ..” S.C. Code of Laws § 15-9-710. However,
“the order of publication shall direct the publication to be made in one newspapér .. . most likely
to give notice to the-person to bev served . . . [and] the court . . . shall also direct thﬁt a copy of
the summons be forthwith deposited in.the post office directed tp the person to be servcgd' at

his place of residence. . . .” S.C. Code of Laws § 15-9-740 (emphasis added).

In Brown v. Malloy, 345 S.C. 113, 546 S.E.2d 195 (Ct. App. 2001), the Plaintiff was
unable to locate the Defendant, so the Family Court directed that service be effectuatéd through
publication of the procéedings in a newspaper of general circulation in Los Angeles County,

"California. Brown, 546 S.E.2d at 197. However, the Defendant resided in Orange County,

California, and the newspaper in which the notice was published was allegedly not circulated in
Orange County. After failing to attend the hearing, the Family Court terminated the Defendant’s

4
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parental rights. Id. Subsequently, the Defendant filed a motion to set aside the adoption, on the
premise that he had not been properly served. Id. Because the Family Court refused to
determine whether the publication was adequate to provide notice of thé f)roceedings, the
Defendant argued that he was entitled to a 'hearing to determine whether or not the publication
was sufficient to brovide notice of the proceedings. The Court of Appeals remanded the case to
the Family Court to determine whether or not “the notice as published was inadequate because it
failed to meet the requirements of due process.” Brown, 546 S.E.2d at 202.

The Court of Appeéls was unable to decide whether or not the issuapce of the order of
publication was proper, but the Court did hold that the Family Court erred in failing to determine
whethe; service by pub}ication gave the Defendant adequate notice of the proceedings.' m,
546 S.E.2d at 199.

The Court of Appeals further discussed whether or not the Plaintiff complied with S.C.
Code of Laws § 15-9-740. “The Order of Publication required that notice be published ina . |
newspaper of general circulation in ‘the county where . . . the biological father is last known to
reside.”” Brown, 546 S.E.2d at 201, 202. In its opinion, the Court of Appeals stated that “the
order erroneously designated Los Angeles as the proper county . . . [becausé the Defendant
alleged] the puBlication should have been in a newspaper of general circulation in Orange
County, where he actually resided . . . .” Id. The Court of Appeals stated that “[sJuperimposed
upon the requirements of the Order of Publication is the mandate of section 15-9-740,
which requires publication in a newspaper ‘most likely to give notice to the person to be

served.”” Id. (emphasis added).
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The Plaintiff, knowing that the Defendants residéd in-Chester Coﬁﬁty, Pennsylvania,
puialished the Notice of the Summons and Notice of Filing Complaint in The Island Packet, a
'newspaper located in Beaufort County, South Carolina. In our case, the Plaintiff>s attempt to
provide the Defendants notice via publication in The Island Packet wa‘s far more inadequate to

givethe Defendants notice of the foreclosure than the Plaintiff’s attempt in Brown. In Brown,

Los Angeles County and Orange County. are in close proximity to each other, and the issue arose
as to whether the newspaper was also circulated in Orange County. However, in our casé,
Beaufort County, South Carolina, and Chester Couﬁty, Pelmsylvallia, are more than 600 miles
from each other. There is no dispute that The Island Packer.is not circulated in Chester County,
Pennsyivanié. Althoq.gh the Plaintiff was, or should have been, well aware that the Defendants
resided in Chester County, Pennsylvania (see, i.e. the various “certificates of mailing” filed by
the Plaintiff in the Court’s file and the notice address on the Beaufort County Treasurer’s
webysite),‘ it is reasonable to expect that a newspaper of general circu‘lation in Beaufort Couhty,
South Carolina, would not be a ﬁewspaper “most likely to give notice” to the Defendants. As
such, the Plaintiff faiiéd to comply with S.C. Code of Laws § 15-9-710, et seq.

It appea;‘s that in publishing the Summons and thicé of Filing Complai11£ in The Island
Packet, the Plaintiff erroneously relied on S.C. Code of Laws § 15-9-720(B)(1), which states that
“a court shall grant an order allowing a party with an interest in or a lien on a parcel of real
property subject to . . . {an] action affecting the property’s title to serve by publication. . . (2) in
the county where the property is situated.” However, that section applies to “unknown parties,”

and does not apply to parties who are known to the Plaintiff. Because the Plaintiff knew who

these Defendants were, and knew where they resided, publication in Beaufort County, South
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Carolina was not proper.

Although an unpublished opinion, Trico Engineering Consultants v. Kozlowski, 2010-
UP-5111 (SCCA) provides insight on the procedures necessary to effectuate service under S.C.
Code of Laws § 15-9-710, ef seq. In Trico, the Plaintiff, after several unsuccessful attempts to
serve t.he Defendant, sought an order for service by publication. The order of publication
specifically required that a copy of the pleadings be mailed to the Defendant af his ]aét known’
address. Although the Defendant’s current address was unknown, the Plaintiff did have a “last
known address” for the Defendant. Despite having the Defendant’s last known add@ss, the
Plaintiff mailed the p]eadings to a post office box, which was not mentioned in the order; nor was
the post office box disclosed to the Plaintiff as an appropriate address for the Defgndant.
Because he never received notice of the Summons and Complaint, and failed to appeen‘ in the
case, an order of default was entered against the Defendant. The Défendant asseﬂed that the
Plaintiffs failure to-éomply. with S.C. Code of Laws § 15-9—7_40 rendered therservice by
publication invalid. However, the Circuit Court upheld the default judgment, and refused to
grant relief to the Defendant under Rule 60(b)(1) and (4), SCRCP.

The Court of Appeals reversed the Circuit Court’s decision and found that “service was
not proper when Trico failed to comply with the specific mailing requirement of the circuit

court’s order.” Trico, 2010-UP-5111 (SCCA). In reaching its decision, the Court of Appeals

cited numerous authority in support of same. [see, i.e., Tenney v. Am. Pipe Mfg. Co., 96 F. 919
(D.S.C. 1899) (service by publication is in derogation of the common law, and the statute must

be strictly construed) (emphasis added); Brown v. Malloy, 345 S.C. 113, 126-127, 546 S.E.2d

195, 201_-201 (Ct. App. 2001) (finding notice would be insufficient for due process purposes-
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when order of publication erroneously designated county where defendant did not reside as

the proper county for publication and when notice was published in a newspaper of

general circulation in improper county) (emphasis added); McGloon v. Gwynn, 100 P.3d 621,
625 (Idaho 2004) (finding failure to comply with mailing requirement of rules of civil
procedure in effecting seﬁice by publication required default judgment be set aside as

service was invalid) (emphasis added); In re Marriage of Wilson, 502 N.E.2d 447, 449 (Ill. App.

1986) (holdiﬁg faillll‘e to maﬂ a copy of the publication to respondent’s last known address as
stated in the afﬁdavit and required by relevant statute rendered service by publication invalid
when strict compliance with the statute mandated mailing of the notice as a relevant paﬁ of %he
publication process); Sink v. Easter, 202 S.E.2d 138, 141 (N.C. App. 1974) (finding Plaintiff’s

failure to mail defendant copy of the notice of divorce when the service was by publication, as

required by the statute, rendered service of process by publication invalid); Sanders v. Sanders,
278 A.2d 615, 618, (Md. App. 1971) (stafing in divorce proceeding “where a statute requires not
only a‘publication but also that a copy of the petition be mailed by registered mail to the
deféndant at his or her last known address, the mailing is as much a part of the service as the
publication, and where there is a publication but there is no mailing, or the plaintiff causes a
notice to be mailed to a false address, the service is void. The mere fact that the defendant has
actual notice of the institution of the proceedings against him is not sufficient to give the court
jurisdiction where the plaintiff has not complied substantially with the statutes on constructive

service.”) (quoting 24 Am.Jur.2d, Divorce and Separation § 286); Anderson v. Anderson, 82

N.E. 311, (Ill. 1907) (finding failure to mail notice of publication to the last known residence

when notice mailed to 5857 State Street, Chicago, IL, rather than 5559 State Street, as stated in
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the affidavit, was insufficient to confer jurisdiction)].

The Ordér for -Publicaﬁon, which was filed on July 11, 2011, specifically states “that a copy
of the Summons and Complaint be forwarded to said Defendants by depositing the same in the
United States mail, postage prepaid, addressed to the last known address of said Defendants.” A
review of the Court’s file quickly indicates that the Plaintiff did not mail a copy of the Summons and
Complaint to the Defendants.

Because the Defendants were not personally served with the Summons and Complaint, and
because the Plaintiff failed to comply with S.C. Code of Laws § 15-9-710, ef seé., the Honorable
Judge Dukes’s Order of December 2, 2011 is void due to a lack of personal jurisdiction over the
Defendants, and therefore, must be set aside.

Conclusion
Based on the above, the Defendants would assert: (1) that the foreclosure sale of January 3,
2012 be vacated/set aside; (2) that the Master in Equity Deed dated January 6, 2012, which was
_recorded on January 11; 2012 in the Office of the Register of Deeds for Beaufort County, South
Carolina, in Book 3111 at Page 1291, be voided; and (3) that the Honorable Judge Dukes’s Order of
December 2, 2011 be set aside and/or vacated.
Respectfully submitted,

LAW OFFICES OF JAMES F. BERL, P.C.

By:

John W. Farrell

James F. Berl

Attorneys for Defendants

70 Main Street, Suite 400

P. O. Box 22626
Hilton Head Island, SC Hilton Head Island, SC 29925
February 29, 2012 ' (843) 689-5771
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STATE OF SOUTH CARQOLINA ) iN THE COURT OF COMMON PLEAS
i ) v F URTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) SE/ Né’ 2011-CP-07-2176

Bloody Point Property Owners’ Goy

Association, Inc., R A i
SUPPLEMENTAL EXHIBIT TO
Plaintiff, BRIEF IN SUPPORT OF DEFENDANTS’
MOTION TO VACATE/SET ASIDE
Vs. FORECLOSURE SALE, VOID
MASTER IN EQUITY DEED, AND
William A. Ashton, Jr. and Michele VACATE/SET ASIDE ORDER

C. Ashton,

Defendants.

- L
- ._~“

TO:  THE PLAINTIFF AND ITS ATTORNEY,TERRY A. FINGER, ESQUIRE, AND DAVID
L. FINGERHUT AND PATRICIA M. SANTRY, FORECLOSURE BIDDERS, AND
THEIR ATTORNEY, MATTHEW E. TILLMAN

YOU WILL PLEASE TAKE NOTICE that the Defendants, William A. Ashton, Jr. and
Michele C. Ashton (“Ashton™), by and through their undersigned counsel, submit the attached
appraisal of the subject property as a supplement to their Brief in Support of Notice of Motion and .
Motion to Vacate/Set Aside Foreclosure Sale, Void Master in Equity Deed, and Vacate/Set Aside Order

Respectfully Submitted:

LAW OFFICES OF JAMES F. BERL, P.C.

hﬁ W. Farrell
ames F. Berl
Attorneys for Defendants, Wllham A.
Ashton, Jr. and Michele C. Ashton
P. O. Box 22626
Hilton Head Island, SC 29925
(843) 689-5771

Hilton Head Island, SC
This 10" day of May, 2012.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS -
) FOURTEENTH JUDICIAL CIRCUIT

tgTT e

COUNTY OF BEAUFORT ) CASENO.: 2011-CP-07-217¢
Bloody Point Property Owners’ Association, Inc., ) .
Pléin Gff ; MEMORANDUM IN OPPOSITION TO
’ ) DEFENDANTS MOTIONTO =
s ) VACATE/SET ASIDE =
' : ) FORECLOSURE SALE, VOID =
L ] . MASTER IN EQUITY DEED, AND .
William A, Ashton, Jr. and Michele C. Ashton, ; VACATE/SET ASIDE, OREIQR -
Defendants. ) ) IR
D

David L. Fingerhut and Patricia M. Santry (“Foreclosure Purchasers”), hereby file their
memorandum in opposition to Defendants’ Motion to Vacate/Set Aside Foreclosure Sale, Void

Master in Equity Deed, and Vacate/Set Aside Order.
FACTUAL BACKGROUND

This matter concerns Lot #55; Daufuskie Island Club Phase I, Bloody Point, as further
described in Exhibit A to this memorandum. On January 13, 2010, the Plaintiff filed a Notice
and Certificate of Lien on the Property, by which it asserted a lien for unclaimed assessments.
The Notice and Cettificate of Lien was filed in the Beanfort County Register of Deeds Office at
Book 65, Page 392. The Plaintiff also properly filed a Lis Pendens, Summons and Complaint.

The Plaintiff hired the Chester County, Pennsylvania Sheriffs Office, which
unsuccessfully attempted to personally serve the Defendants on several occasions between May
1, 2011 and June 14, 2011. See Exhibit B, Affidavit of Service and Sheriff’s Costs. On July 18,
2011, Jerri Ann Rosenthau, the Clerk of Court for Beaufort County, South Carolina, issued an
Order for Publication, by which the Plaintiff was authorized to serve the Defendants by
publication in the Island Packet. See Exhibit C, Order for Publication. In compliance with the

Order for Publication, attorneys for the Plaintiff mailed the relevant documents, including the
Summons and Complaint and Order for Publicatioﬁ, to the Defendants at their last known

address. See Exhibit D, Letter dated July 21, 2011. The Plaintiff published the Summons and
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Complaint in accordance with the Order of Publication. See Exhibit E, Affidavit of Publication.
The Defendants did not answer the Complaint, and were placed in default. See Exhibit F

Motion and Order of Default and Reference.

On December 2, 2011, the Honorable Marvin Dukes conducted a foreclosure hedring.
After the conclusion of the hearing, the Court entered a Master’s Report and Judgment of
Foreclosure and Sale. See Exhibit G, Master’s Report and Judgment of Foreclosure and Sale.
The foreclosure sale was properly advertised and conducted, and on January 3, 2012, the
property was sold to the Foreclosure Bidders for $8,800.00. ;SQ Exhibit H, Master’s Report of
Sale, filed February 2, 2012. Judge Dukes issued a Master-in-Equity Déed to the Foreclosure
Purchasers on January 6, 2012, See Exhibit I, Master’s Deed.

ARGUMENT

The Defendants incorrectly seek to vacate the foreclosure sale and void the Master-in-

Equity Deed on three alleged grounds:

1. The sales price at the foreclosure sale is so grossly small as to “shock the conscience” of
the Court;

2. The Defendants were not properly served and therefore the Court did not obtain personal
jurisdiction over the Defendants; and

* 3. The Plaintiff did not comply with the Order for Publication.

The Court must reject each of the arguments propounded by the Defendants, for the reasons set

forth below.

~ 1. The foreclosure sales price does not “shock the conscience.”

“Inadequacy of price, unless so gross as to shock the conscience of the court or accompanied
by circumstanceé from which fraud may be clearly infcrred, will not justify the overthrow of a
judicial sale.” Bennett v. Price, 237 S.C. 64, 73, 115 S.E.2d 659, 664 (1960) (All cases cited are
attached as Exhibit J). There is no bright line rule for determining what percentage of the sale

value must be with respect to the actual value in order to satisfy the “shock the conscience”
standard. Eastern Savings Bank, FSB v. Sanders, 373 S.C. 349, 359, 644 S.E.2d 802, __ (Ct.

App. 2007). “However, a search of South Carolina jurisprudence reveals only when judicial sales

2
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are for less than ten percent of a property's actual value, have our courts consistently held the

discrepancy to shock conscience of the court.” Id..
a. The amount paid by the Foreclosure Purchasers includes taxes and assessménts,

When determining the amount paid for the property at the foreclosure sale, the court s not
restricted to the successful bid price, but should also look to any other amounts paid by the
purchaser to obtain the property. See Inre Barr, 170 B.R. 772 (Bankr. D.N.Y. 1994)(interpreting

South Carolina law). Indeed, the Court should take into account assumption of any notes, taxes

and assessments when deterrhining the purchase price paid. Id, at 776. In the present case, the
Foreclosure Purchasers paid $8,800.00 plus $2,793.20 for assessments due and property taxes.
See Exhibit K, Closing Statement. Therefore, the Foréclosure Purchasers paid a total of

$11,593.20 for the Property.

b. The actual value of the Property may be ascertained from a variety of data,
including any recent tax sales and appraisals.

When determining the value of the property, the Court is not restricted to the amount paid by
the former owners or amounts owed on an outstanding note. Rather, the Court must look at other
measures of value, including recent tax sales, appraisals, and testimony of persons involved in
the bidding process. In Bennett, the Su;.)remeV,Coprt of South Carolina held that the foreclosure
price did not shock the conscience, specifically noting that the property “brought substantially
the same price as when sold for taxes [three years prior]).” Bennett, 237 S.C, at 73, 115 S.E.2d at
664. The South Carolina courts have also looked indicators of value, including tax appraisals
and the testimony of value from the high bidder at the foreclosure sale. See Eastern Savings
Bank, 373 S.C. at 353,644 S.E.2d at 804 (tax appfaisals); Wells Fargo Bank, N.A, v, Turner, 378
S.C. 147, 662 S.E.2d 424 (Ct. App. 2008) (testimony of bidder). ‘

¢. The Foreclosure Bidders paid neéarly full value for the Property.

The Defendants have provided only one source of evidence concerning the actual value of
the Property: their own affidavits stating that they purchased the Property on June 12, 2001 for

$201,500. While this assertion is accurate, it is not contemporary evidence of the actual value of

3
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the Property. Rather, it is simply the price the Defendants paid for the Property over one decade

ago, before the severe decline in real estate prices that occurred since 2007.

There are three much more recent indicators of the value of the Property. The first is the

amount paid for the Property at a delinquent tax sale in October 4, 2010. On that date, Stono

Title, LLC became the high bidder on the Property for the amount of $10,000." See Exhibit L
Bidder Redembtiori Notification. The second is the amount paid by the Foreclosure Purchasers
at the foreclosure sale itself. Indeed, the sale was duly advertised for sale, the sale was attended
by numerous parties, and the Foreclosure Purchasers bid the high amount. See Exhibit M,
Affidavit of David Fingerhut at 9§ 4-5. Finally, after purchasing the property, the Foreclosure
Purchasers ordered an appraisal on the _P:operty. Id. at § 10. The appraisal was performed by an

appraiser that is unrelated to the Forecloéure Purchasers and for the purpose of obtaining market |

value title insurance. It sets the fair market value as of January 19, 2012 at $1 7,000. See Exhibit

M, Affidavit of Fingerhut at § 12; Exhibit N, Appraisal. The appraisal was not part of an effort
to show a depressed value of the Property. On the contrary, it was ordered before the foreclosure
sale was challenged by the Defendants and the Foreclosure Purchasers. In fact, the Foreclosure

Purchasers were “disappointed with the valuation,” a sentiment they described in an email to the

foreclosure attorneys on January 26, 2012. See Exhibit O, Email from Patricia Santry and David
Fingerhut to Julie Serafino, dated January 26, 2012.

Based on the more recent and accurate valuations from the 2010 tax sale, the foreclosure
sale, and the 2012 appraisal, the amount paid by the Foreclosure Purchasers is anywhere between
68% and over 100% of the actual value of the Property. This falls far short of the 10% threshold

established in Eastern Savings Bank. Therefore, the amount paid at the foreclosure sale does not

“shock the conscience” and does not warrant vacating the foreclosure sale and voiding the

Master-in-Equity Deed.

II. The Foreclosure Purchasers are good faith purchasers for value.

South Carolina Code Ann. § 15-39-870 provides that judicial sales are res judicata as to

innocent purchasers:

! The Property was later redeemed by the Defendants.

4
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Upon the execution and delivery by the proper officer of the court of a deed for any
property sold at a judicial sale under a decree of a court of competent jurisdiction that
proceedings under which such sale is made shall be deemed res judicata as to any and all
bona fide purchasers for value without notice, notwithstanding such sale may not
subsequently be confirmed by the court. Judicial sales shall be res judicata as to innocent
purchasers, even without confirmation.

The rationale for the statute is the well established public policy of protecting good faith

purchasers and upholding the finality of a judicial sale. Robinson v. Estate of Harris, 378 S.C.
140, 144, 662 S.E.2d 420, 422 (Ct."App. 2008). In Robinsdn, as in the present case, the
defaulting owners of the subject property sought to vacate the foreclosure sale due to ineffective
service. Id. The Court noted that the bona fide purchaser submitted documents from the court file
demonstrating that (1) service was made upon defendants; (2) both defendants were in default;
(3) the attorneys of record were notified of the hearing; and (4) neither defendants were in the
United States military service. Id. at 145, 662 S.E.2d at 423, The purchaser also produced the
master’s deed. Id. The Court further noted that the purchaser had satisﬁed all of the elements to
be considered a bona fide purchaser for value: (1) actual payment of the purchase price of the
property, (2) acquisition of legal title to the property, or the best right to it, and (3) a bona fide
purchase, "i.e., in good faith and with integrity of dealing, without noticle of a lien or defect.” Id.
The Court also stated that affidavits submitted by the defaulting owners were Ainsufﬁcient

because they were not matters of record at the time of the foreclosure sale. Id. at 146.

Likewise, in Cumbie v. Newberry, 251 S.C. 33, 37, 159 SE.2d 915, 917 (1563), the

Supreme Court of South Carolina considered whether a foreclosure sale should be set aside

where notice of a resale had not been given to the parties to the action. The Court held that “a
purchaser in good faith at a judicial sale is not affected by irregularities in the proceedings orv
even error in the judgment, under which the sale is made; but is required at his peril only to make
inquiry as to the jurisdiction of the court which ordered the sale, and whether all proper parties

were before the court when the order was made.” Id.

In the present case, the Court file at the time of the foreclosure sale reflected that the
Defendants had been served in accordance with the Order of Publication, were in default, had
received notice, and were not in military service. Further, the Foreclosure Bidders were good

faith purchasers. They made actual payment of the purchase price at the foreclosure sale. They
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acquired titled through the Master in Equity Deed. Finally, they had no notice of any
impropriety or irregularity in the foreclosure process and therefore took title in good faith and

with integrity of dealing, without notice of a lien or defect. See Exhibit M, Affidavit of David

Fingerhut at § 6. Therefore, pursuant to South Carolina Code Ann. § 15-39-870, the Foreclosure

Purchasers are good faith purchasers for value and the proceedings are res Judicata.

IIT. The Plaintiff complied with the Order for Publication by forwarding a copy of the
Summons and Complaint in the United States mail, postage prepaid, addressed to
the last know address of the Defendants. :

Contrary to Defendants’ assertions, attorneys for the Plaintiff did forward a copy of the
Summons and Complaint by the United States mail, postage prepaid, to the Defendants'at their
last known address. See Exhibit D, July 21, 2011 Letter to Defendants. This letter was sent to
Defendants at the same address they claim in tﬁe affidavits filed with their motion. See Exhibit
P, Affidavit of Tulie Serafino (affirming that she attached the Summons and Complaint to the
letter identified as Exhibit D). Therefore, the Plaintiff fully complied with the Order of

Publication and the foreclosure sale heed not be set aside.

IV.Defendants’ claims are barred by the doctrine of laches.

Laches is neglect for an unreasonable and unexplained length of time, under circumstances

affording opportunity for diligence, to do what in law should have been done. Byars v. Cherokee
County, 237 S.C. 548, 118 S.E. (2d) 324 (1961). Whether a claim is barred by laches is to be
determined in light of facts of each case, taking into consideration whether the delay has worked
injury, prejudice, or disadvantage to the other party; delay alone in assertion of a right does not
constitute laches. Arceneaux v. Arrington, 284 S.C. 500, 327 S.E. (2d) 357 (Ct. App. 1985). In

the present case, the Sheriff of Chester County, Pennsylvania attempted to serve the Defendants

on four separate occasions between May 31, 2011 and June 14, 2011. See Exhibit B. Counsel
for the Plaintiff then published the Lis Pendens, Summons and Complaint for three weeks in The
Island Packet. See Exhibit E. After that, counsel for the Plaintiffs mailed four separate notices
of this action to the Defendants, directed to the address at which the Defendants claim to reside

in their own affidavits attached to their motion. The mailings occurred as follows:

o July 21, 2011 letter attaching the Civil Action Coversheet, Certificate of Exemption
from Administrative Order, Lis Pendens, Summons, Complaint, Affidavit for Order

6
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of Publication, Motion and Order Information Form and Cover Sheet, Order for
Publication, and Notice of Filing Complaint. (Letter attached as Exhibit D);

e September 12, 201 1Aletter attaching copies of the Motion and Order Information
Form and Cover Sheet, Motion and Order of Default and Reference and Affidavit of
Non-Military Service. (Certificate of Mailing attached as part of Exhibit Q);

o November 15, 2011 letter attaching copies of the Notice of Hearing. (Certificate of
Mailing attached as part of Exhibit Q); and . -

e December 7, 2011 letter attaching copies of the Form 4, Master’s Report and
Judgment of Foreclosure and Sale, Affidavit in Support of Attoreys’ Fees and ‘Costs,
Transcript of Testimony and Notice of ‘Foreclosure Sale. (Certificate of Mailing
attached as part of Exhibit Q). ‘ :

In addition to each of these notices and mailings, counsel for the Plaintiff also published the
Notice of Foreclosure Sale in the Island Packet/Beaufort Gazette for three weeks in December

2011. See Exhibit R, Affidavit of Publication.

The Defendants claim to live at the very address to which four letters were sent by the
Plaintiff’s attorneys. It appears that the Defendants sﬁnply chose to ignore all of these letters
instead of responding prior to the foreclosure sale and issuance of the Master-in-Equity Deed to
the Foreclosure Pu‘rchasers. The Defendants unreasonably neglected their right to appear in this
action prior to the foreclosure sale and issuance of the deed. Having done so, the Plaintiff has
spent thousands of dollars completing the process, the Court .has expended valuable time and
resources, and Foreclosure Purchasers have not only paid for the Property, but have also
expended additional funds on an appraisal and title insurance. Because the Defendants’
'um'easonablé delay has worked a prejudice on the Plaintiff, the Court and the Foreclosure

Purchasers, their prayer for equitable relief must be denied.

-Signature block on next page-
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May 9, 2012
Charleston, South

Carolina

. WOMBLE CARLYLE SANDRIDGE & RICE, LLP

Plozs="

Daniel Q. Orvin, SC Bar No. 13744
Matthew E. Tillman, SC Bar No, 70338
5 Exchange Street

P.O. Box 999 .

Charleston, SC 29402

(843) 722-3400

ATTORNEYS FOR DEFENDANTS DAVID L. FINGERHUT
AND PATRICIA M. SANT. RY
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IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL, CIRCUIT
CASE NO.: 2011-CP-07-2176

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Bloody Point Property Owners’
Association, Inc., .

Plaintiff, NOTICE OF MOTION AND MOTION =

vs. DEFENDANTS’ MOTION TO SET ASTh =
FORECLOSURE SALE, vorp - o

William A. Ashton, Jr. and Michele MASTER IN EQUITY DEED, AND -
C. Ashton, VACATE/SET ASIDE ORDER - ot =
o [

Defendants. - \ @

)
)

)

)

)

)

)

) TO RECONSIDER DENIAL OF
)

)

)

)

)

)

)

TO: TERRY A. FINGER, ESQUIRE, ATTORNEY FOR THE PLAINTIFF, BLOODY
POINT PROPERTY OWNERS’ ASSOCIATION, INC., AND MATTHEW -
TILLMAN, ESQUIRE, ATTORNEY FOR DAVID L. FINGERHUT AND
PATRICIA M. SANTRY, FORECLOSURE BIDDERS: :

The Defendants, William A. Ashton, Jr., and Michele C. Ashton (“Defendants”), hereby

submit to the Court the following Notice of Motion and Motion to Reconsider Denial of Defendants®

Motion to Vacate/Set Aside Foreclosﬁre Sale, Void Master in Equity Deed, and Vacate/Set Aside
Order, pursuant to the South Caroline_ Rules of Civil Procedure, Rule 59(e).
| Factual and Procedural Histozy. |

This @aﬁer involves the foreclosure of certain property knowﬁ as Lot #55, located in Bloody

Point on Daufuskie Island, Beaufort County, South Carolina. On January 13,201 0, the Plaintiff filed

anotice and certificate of lien for unpaid property assessments. On May 17, 201 1, the Plaintiff filed

a Lis Pendens, Summons and Complaint to foreclose the subjeet lien.
| The Plaintiff made four (4) unsuccessful attempts to serve the Defendants at their residence
located in Chester County, Pennsylvania. Of those four attempts, three (3) occurred in the morning

during normal business hours, while both Defendants were at work. Because the Plaintiff was
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unable to serve the Defendants during those four (4) attempts, the Plaintiff sought to publish notice
under South Carolina Code of Laws § 15-9-710, et seq.

The Plaintiff then obtained an order for publication from the Clerk of Court, which stated,
among other things, “that a copy of the Summons and Complaint be forwarded to said Defendants by
depositing the same in the United States mail, postage prepaid, addressed to the last known address of
said Defendants.” Although the Ptaintiff elaims tot have mailed a copy of the Summons and
Complaint to the Defendants at their last known address in Pennsylvania, the Court’s file in the
underlying foreclosure action has no evidence that a copy of the Summons and Complamt was ever
mailed to the Defendants Pursuant to the Order for Publication, the Plaintiff proceeded to pubhsh
notice of the foreclosure action in The Island Packer, a newspaper located in Beaufort County, South
Carolina.

. On Décember 2, 2011, the Honorable Judge Dukes conducted a hearing, which resulted in
the entry of the Master’s Report and Judgment of Foreclosure and Sale. Fingerhut and Santry
purchased the property at theforeclosure sale on J anuary 3, 2012. Upon receipt of a letter from the
Honorable Judge Dukes that the property had been sold, which was the Defendants’ first notice that
the property had been foreclosed, the Defendants filed their Notice of Motion and Motion to Vacate/Set
Aside Foreclosure Sale, Void Master in equty Deed, and Vacate/Set Aside Order.

Arguments for the Defendants’ Motion was heard on May 14, 2012, and on July 24, 2012,
. Judge Dukes issued his Order denying the Defendants’® Motion to Vacate/Set Aside Foreclosure Sale,
Void Master in Equity Deed, and Vacate/Set Aside Order. The Defendants hereby move this Honorable

Court to alter, amend and/or reconsider the ruling,

Record of Appeal
Page 38



Standard of Review

The South Carolina Rulesvof Civil Procedure grant a party leave to file a motion to alter or
amend a judgment “in an action tried withép:t ajury, for any of the‘ ;easéns for which rehearings have
heretofore been granted in the courts of the State [“f]; the court may open the judgment-if one has
been entered, take additional testimony, amend findings of fact and conclusions of law, or make new
findings or conclusions, and d;rect the entry of a new judgment.” Rule 59, SCRCP.

Sales price “shocks the conscience” .

“[T]he determination of whether a judicial sale should be set aside is a matter left to the

sound discretion of the trial court.” Eastern Savings Bank, FSB v, Sanders, 373 S.C. 349, 354, 644

S.E.2d 802, 805 (Ct. App. 2007) (citing Investors Sav. Bank v. Phelps, 303 S.C. 15, 397 S.E.2d 780.
“A judicial sale will be set aside when either: (1) the sale price ‘is so gross as to shock the
consciencel;]” or (2) the sale ‘is accompanied by other circumstances warranting the interference of

the court.”” Wells Fargo Bank, N.A. v. Turner, 378 S.C. '147, 150, 662 S.E.2d 424, 425 (Ct. App.

2008) (citing, Poole v. Jefferson Standard Life Ins. Co., 174 S.C. 150, 177 S.E. 24 (1934). “Since

the opinion in Poole, our courts have continued to set aside judicial sales based on ‘grossly

inadequate’ sales prices.” Id. [referring to Investors Sav. Bank v. Phelps, 303 S.C. 15, 397 S.E.2d

780 (Ct. App. 1990)(stating that sales prices amounting to 4.2%, 4.4%, and less than 10% of the
property value all fall within the percentage range of a gfossly inadequate sales price).

In our case, Defendants paid $201,500.00 for the subject property (see Exhibit “A”). At the
foreclosure sale on January 3, 2012, and as set forth more specifically in the Master In Equity Deed,
the successful foreclosure bidders, David L. Fingerhut and Patricia M. Santry, paid $8,800.00 for the

property. The sales price in our case was 4.37% of the amount paid by Defendants. The sales price
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that Fingerhut and Santry paid for the subject property “is so gross as to shock the conscience”

(emphasis added), and squarely fits into the percentage range set forth in Investors Sav. Bank. Ifthe
foreclosure sale is allowed to go through, the Defendants stand to lose the more than $200,000.00
that they invested in the property, for which one day they may be able to recover.

Fingerhut and Santry have argued that the bids submitted at a tax sale and the foreclosure sale
are indicative of the property value. However, it is nof reasonable to expect thati potential purchasers
would pay full price, or even half of the full price, at a tax or foreclosure sale. It is common
know!edge that interested buyers placings bids at a tax or foreclosure sale are looking for drastically
reduced prices. If it was the intention of the Court of Appeals to use bids at a tax or foreclosure sale,
then there would be no need to apply the “so gross as to shock the conscience” standard. Further,

the Court of Appeals, in a case cited by Fingerhut, stated that the amount set forth in the foreclosed

note and mortgage is evidence of the property’s value (see;, Wells Fargo Bank, NA v. Turner, 378
S.C. 147,151, 662 S.E.Zd 424, 426 (Ct. App. 2008). It is only fair to assume that the amount that
a party pays at an actual point of sale, and not the amount that bargain hunters bid at a tax or
foreclosure sale, is more determinative of the property’s value. |

. Additionally, at the motion hearing, the Defendants produced an appraisal which valued the
property at $140,000.00 (See Exhibit “B”). Two of‘the comparables listed in the Defendants’
appraisal are located in Bloody Point, with both lots being located less than a half miie away. The
two lots in Bloody Point sold for $360,000.00 and $363,400.00, on October 23, 2011 and June 13,
2011, respectively. Although the two lots are ocean front, the subject lot is “second row ocean.”
The third lot used as a comparable in the Defendants’ appraisal, located jﬁst over 1.5 miles away,
sold for $315,000.00 on November 14, 2011. While it is understandable to expect the subject
property to be affected by current market conditions, it is unreasonable to value the subject property
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at $17,000.00, as Fingerhut’s and Santry’s appraisal did, when two lots in the same neighborhood
and less than a half of a mile away sold for more than $360,000.00 within the last year. Said
appraisal not only takes into account actual sales in the depressed market, but at the same time
considers rejuvenation efforts by the current owner after the bankruptcy sale of several planned unit
developments and golf communitie;s located on Daufuskie Island." However, since the sale of the
property, Daufuskie Island has been going through a period of rejuvenation, wlmigh has increased the
value of the properties. As stated above, these efforts to rejuvenate Bloody Point and other
properties-on Daumslcie Island were one of many factors considered in the appraisal submitted by
the Defendants.
The Defendants also presented evidence of the propeﬁy’s value as determined by the
‘Beaufort County assessor, which valued the property at $140,000._00 (See Exhibit “C”). It should
be noted that the subject property has always been undervalued by the assessor, as it was valugd at
$85,000.00 in 2002, the year after the Defendants purchased 'the property for $201,500.00. As suqh,
it is reasonable to expect that ‘the property is actualiy worth more than the value of the appraiser and
the assessor. However, even 1f we use $140,000.0Q as the determinative value of the property,
Fingerhut and Santry still only paid 6.28% of the value of the property, which is less than the 10%
threshold.
Fingerhut and Santry did produce an appraisal at the ﬁotion hearing in support of their
opposition to the Defendants motion, which valued the property at $l7,00d.OO (see Exhibit “D”).
However, Fingerhut did not agree with the appraisal, and even questioned the valuation of the

property to his attorney. In an email dated January 26, 2012, Fingerhut stated “Attached is our

IBloody Point, along with several other developments on Daufuskie Island, was sold in 2011 by Bankruptcy
Trustee, Robert C. Onorato, in the Daufuskie Island Properties, LLC, bankruptcy action (Case # 09-00389-jw).
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appraisal. Frankly, we’re a bit disappointed with the valuation, but the appraiser said the problem

is that the only current sales are generated by banks at the moment so prices are very low. Oddly

enough the appraisal fails to mention proximity to the ocean as a recreational amenity.”

(emphasis added) (see Exhibit “E”).

There are several deﬁcieﬁcies with Fingerhut’s appraisal when compared to that of the
Defendants. For instance, none of the lots in Fingerhut’s appraisal are located in Bloody Point. As
pointed out by Fingerhut, his appraisal failed to consider the lot’s close proximity to the beacl; as an
indicator 6f value, and further, the appraisal only relied on “sales generated by the banks.” A further
review of Fingerhut’s appraisal also shows that the appréiser did not consider the current
rejuvenation efforts. Conversely, the Defendants’ appraisal was based on the sale of lots locat-ed in
Bioody Point, with consideration being given to the lot’s close proximity to the .beach and the
rejuvenation efforts currently taking place on Daufuskie Island.

For arguendo, assuming Fingerhut’ sappraisal of $17,000.00 is accurate, which is vehemently
disputed, Fingerhut still purchased the lot for only 51.76% of the property value. That in itself is
indicative that basing the property value 'on a tax and/or foreclosure sales price is flawed in
determining property value.

It is reasonable to assume that no one would allow a piece of property in which they paid
close to a quarter of a million dollars go to auction for $8,800.00. As such, because the sales price
was “so gross as to shock the conscience,” and because the sale was “accompanied by other
circumstances warranting the interference of the court,” as set forth more specifically below, the
foreclosure sale of January 3, 2012 should be vacated/set aside, and the Master in Equity Deed dated
January 6, 2012, which was recorded on January 11, 2012 in the Office of the Register of Deeds for

Beaufort County, South Carolina, in Book 3111 at Page 1291 should be voided.
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Violation of Due Process

“The requirements of due process include notice, an opportunity to be heard in a meaningful

way, and judicial review.” Ogburn-Matthews v. Loblolly Partners, 332 S.C. 551, 561, 505 S.E.2d
598, 603 (Ct. App. 1998). Due process demands “notice reasonably calculated under all the

circumstances, to apprise interested parties of the pendency of the action and afford them an

opportunity to present their objections.” Mullane v. Cent. Hanover Bank & Trist Co., 339 U.S. 306,

314, 70 S.Ct. 652, 94 L.Ed. 865 (1950).

It is a fundamental doctrine of the law that a party whose personal rights are to be
affected by a personal judgment must have a day in court, or opportunity to be heard,
and that without due notice and opportunity to be heard a court has no jurisdiction
to adjudicate such personal rights. A judgment by a court without jurisdiction of
both the parties and the subject matter is a nullity and must be so treated by the courts
whenever and for whatever purpose it is presented and relied on.

Webster v. Clanton, 259 S.C. 387, 391, 192 S.E.2d 214, 216 (1972).

In order to commence an action, Rule 4 of the South Carolina Rules of Civil Procedure
requires copies of the Summons and Complaint to be served on each Defendant. “Rule 4, SCRCP,

~ serves at least two purposes. It confers personal jurisdiction on the court and assures the Defendant

of reasonable notice of the action.” Roche v. Young B_ros., Inc. of Florence, 318 S.C. 207, 209, 456 N
S.E.2d 897, 899 (1995). “A judgmentis void...ifa court acts without [pgrsonal] jurisdiction.”
Thomas & Howard Co. v. T.W. Graham & Co., 318 S.C. 286, 291, 457 S.E.2d 340, 343 (1995).
Rule 55(c) states “[f]or good cause shown the court may set aside an entry of default and, if
a judgment by default has been entered, may likewise set it aside in accordance with Rule 60(b).”
Rule 60(b)(4) provides that “[o]n motion and upoﬁ such terms as are just, the court may relieve a
party or his legal represeﬁtaﬁvc from a final judgment, order, or proceeding [because] . . . the

judgment is void.”

Record of Appeal
Page 43



The Defendants were not personally served with
- the Summons and Complaint, so the
Court acted without jurisdiction

In our case, the Defendants were never personally served with the Summons or Complaint.
The Plaintiff produced an affidavit of service fl"om Corporal Kurt Hansen (“Hansen”) of the Chester
County Pennsylvania Sheriff’s Office, which states that Hansen r.nade four attempts to serve the
Defendants, but was ﬁnsuccessﬁl. However, those four attempts at serving the Defendants only
occurred during a twb (?;)' week period, and three of thosé attempts were made during morning
business hours, while both Defendants were' at work. Had Hansen leﬁ his" ca;'d at the Defendants’
residence, then the Defendants would have contacted l;im tomake arrangements for service. Further;
the Plain;[iff could have easily hired a privatg process server who would have attempted service
before or after normal business hours. The Plaintiff has wrongfully asserted that the Defendants
were “dodging” service. However, the Defendants would reiteratf_: that three of the four service
attempts, which were made on May 31,2011 at 11:32 a.m., June 6,2011 at 9:56 a‘.m., and June
14,2011 at 11:30 a.m., were during normal business hours on week days. Even when the fourth
attempt was made on June 6, 2011 at 7:08 p.m., it is reasonable to expect that an-individual may not
be home at that time. The Defendant, William Ashton, is a doctor and usually leaves for work at
6:45 a.m., and the other Defendant, Michele Ashton, usually leaves for work before 8:00 a.m., as
indicated by their affidavits in the Court’s file. The Plaintiff could have easily hired a private
process server, who would have made several attempts to serve the Defendants prior to or after

normal business hours, and on the weekend.
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The Plaintiff’s attempt to serve the
Defendants by publication did not comply with
South Carolina Code of Laws § 15-9-710, ef seq.
so the Court acted without jurisdiction

The Plaintiff has argued that_Dcfendants were properly served by publication. However,
South Carolina Code of Laws § 15-9-710, ef seq., sets forth very specific guidelines when service
by publication upon an out-of-state defendant is made. An out-of-state defendant may be served by
~ publication “when the person on whom the service of the summons is to be made cannot, after due
diligencc, be found within the State and (a) that fact appears by affidavit to the satisfactioh of the
court or judge thereof . . ..” SC Code of Laws § 15-9-710. However; “the order of publication
shall direct the publication to be made in one newspaper . . . most likely to give notice to the person
to be served . . . [and] the court . . . shall also direct that a copy of the summons be forthwith

deposited in the post office directed to the person to be served at his place of residence. . .

S.C. Code of Laws § 15-9-740 (emphasis added).

In Brown v. Malloy, 345 S.C. 11 3,546 S.E.2d 195 (Ct. App. 2001); the Plaintiff was unable
to locate the Defendant, so the Family Court directed that service be effectuated through publication
of the proceedings in a newspaper of general circulation in Los Angeles County, California. Brown,
546 S.E.2d at 197. However, the Defendant rcsid;ad in Orange County, California, and the
newspaper in which the notice was published was allegedly not circulated in Orange Cc;unty. After
failing to attend the hearing, the Family Court terminated the Defendant’s parental rights. Id.
Subsequently, the Dcfendént filed a motion to set aside the adoption, on the premise that he had not
been properly served. Id. Because the Family Court refused to determine whether the publication
was adequate to provide notice of the proceedings, the Defendant argued that he was entiﬂed toa

hearing to determine whether or not the publication was sufficient to provide notice of the

9
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proceedings. The Court of Appeals remanded the.case to the Family Court to determine whether or
not “the notice as published was inadequate because it failed to meet the requirements of due
process.” Brown, 546 S.E.2d at 202.

The Court of Appeals was unable to decide whether or not the issuance of the order of
publication was proper, but the Court did hold that the Family Court erred in failing to determine
whether service by publication gave the Defendant adequate notiée of the proceedings. Brown, 546
~ S.E.2d af 199.

The Court of Appeals further discussed whether or not the Plvaintiff complied with S.C. Code
of Laws § 15-9-740. “The Order of Publication required that notice be published in a newspaper of

bEL]

general circulation in ‘the county where . . . the biological father is last known to reside.”” Brown,
546 S.E.2d at 201, 202. In its opinion, the Court of Appeals stated that “the order erroneously
designated Los Angeles as the proper county . . . [because the Defendant alleged] the publication
should have been ina newspaper of general circulation in Orange County, where he actually resided
...." Id. The Court of Appeals stated that “[s]Juperimposed upon the requirements of the Order
of Publica(ion is the mandate of section 15-9-740, which requires publicaﬁon in a newspaper
‘most likely to give notice to the person t(;'be served.”” Id. (emphasis added).

The Plaintiff, knoWing that the Defendants resided in Chester County, Pennsylvania,
published the Notice of the Summons and Notice of Filing Complaint in The Island Packet, a
newspaper located in Beaufort County, South Carolina. In our case, the Plaintiff’s attempt to provide

the Defendants notice via publication in The Island Packet was far more inadequate to give the

Defendants notice of the foreclosure than the Plaintiff’s attempt in Brown. In Brown, Los Angeles

County and Orange County are in close proximity to each other, and the issue arose as to whether

10
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the newgpapel' was also circulated in Orange County. However, in our case, Beaufort County, South
Car(l)‘lina, and Chester County? Pennsylvania, are more than 600 miles from each other. There is no
dispute that The Island Packet is not circulated in Chester County, Pennsylx}ania. Although the
Plaintiff was, or should have been, well aware that tne_ Defendants resided in Chester County,
Pennsylvania (see, i.e. the various “certificates of mailing” filed by the Plaintiff in the Court’s ﬁlé
and the notice address on the Beaufort County Treasurer’s website in Exhibit “C”), it is reasonable
to expect that a newspaper of general circulation in Beaufort County, South Car(?lina, would not be
- anewspaper “most likely to give notice” to the Defendants. As such, the Plaintiff failed to comply
with S.C. Code of Laws § 15-9-710, ef seq.
It appears that in publishing the Summons and Notice of Filing Compléint in The Island
Packet, the Plaintiff errqneonsly relied on S.C. Code of Laws § 15—9-;/20(B)(1)‘, which states that
“a courf shall grant an order allowing a party with an interest in ora lienona parnel of real property
| subject to . . . [an] action affecting the property’s title to serve by publication. . . (2) in the cnunty _
where the property is situated.” Holwever, that section applies to “unknown narties_,” and does not
_ apply to parties who are known to the Plaintiff, Because the Plaintiff knew who these Defendants
were, and knew where they rgsided, publipation in Beaufort County, Squth Cafolina was not proper.
Publication in The Daily Local News, a newspaper of general circulatipn in Chester County,
Pennsylvania, would have given the Defendants proper notice of the pending action.
Althnugh an unpublished opinion, Trico Engineering Consultants v. Kozlowski, 2010-UP-
5111 (SCCA) provides insight on the procedures necessary to effectuate service under S.C. Code of
Laws § 15-9-710, et seq. In Trico, the Plaintiff, nftcr several unsuccessful attempts to serve the

Defendant, sought an order for service by publication. The order of publication specifically required
11
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that a copy of thé pleadings be mailéd to the Defendant at his last known address. Although the
Defendant’s cu-rrentb'address was unknown, the Plaintiff did have a “last known address” for the
Defendant. Despite héving the Defendant’s last known address, the Plai.ntiff mailed the pleadings
to a post office bdX, which was not mentioned iﬁ the order, nor was the post ofﬁée box disclosed to
the i’lainﬁff as an appropi‘iété address for the Defendant. Because he never received notice of the
Summons and Complaint, and failed to appear in the case, an order of default was entered against
the Defendant, Tﬁe Defendant asserted that the Plaintiff’s failure to comply with SC Code of Laws
§ 15—9-740 rendered the service by publication invalid. However, the Circuit Court upheld the
default judgment, and refused to grant relief to the Defendant under Rule 60(b)(1) and (4), SCRCP. .

The Court of Appeals reversed the Circuit Court’s decision and found that “service was not
proper when Trico failed to comply with the specific m'ai‘ling requirement of the circuit court’s
order.” I_r_igg; 2010-UP-5111 A(SC‘CA). In reach'ing' its decision, the Court of Appeals cited

" numerous authority in support of same. [see, i.e., Tenney v. Am. Pipe Mfg. Co., 96 F. 919 (D.S.C. .

1899) (service by publication is in derogation of the common law, and the statute must be strictly

construed) (emphasis added); Brown v. Malloy, 345 S.C. 113, 126-127, 546 S.E.2d 195, 201-201
(Ct. App. 2001) (finding notice would be insufficient for due process purposes when order of
publication erroneously deéignated county where defendant did not reside as the proper

county for publication and when notice was published in a newspaper of general circulation

in improper county) (emphasis added); McGloon v. Gwynn, 100 P.3d 621, 625 (Idaho 2004)

(finding failure to comply with mailing requirement of rules of civil procedure in effecting
service by publication required default judgment be set aside as service was invalid) (emphasis

added); In re Marriage of Wilson, 502 N.E.2d 447, 449 (1ll. App. 1986) (holding failure to mail a
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copy of the publication to respondent’s last known address as stated in the affidavit and required by
relevant statute rendered service by publication invalid when strict compliance with the statute
mandated mailing of the notice as a relevant part of the publication process); Sink v. Easter, 202
S.E.2d 138, 141 (N.C. App. 1974) (finding Plaintiff’s failure to mail defendant copy of the notice

of divorce when the service was by publication, as required by the statute, rendered service of

process by publication invalid); Sanders v. Sanders, 278 A.2d 615, 618, (Md. App.'1971) (stating
in divorce proceeding “where a statute requires not only a publication but also that a copy of the
petition be mailed by registered mail to the defendant at his or her last known address, the mailing
is as much a part of the service as the publication, and where there is a publicatfon but there is no
mailing, or the plaintiff causes a notice to be mailed to a falsé: addresé, the service is void. The mere
fact that the defendant has actual notice of the institution of the proceedings against him is not
“sufficient to give the court jurisdii;tion where the plaintiff has not complied substantially with the
statutes on constructive service.”) (quoting 24 Am.Jur.2d, Divorce and Separation § 286); Anderson
v. Anderson, 82 N.E. 311, (1I. 1907) (finding failure to mail notice of publication to the last known
residence when notice mailed to 5857 State Street, Chicago, IL, rather than 5559 State Street, as
stated in the affidavit, was insufficient to confer jurisdiction)].
As stated above, the Order for Publication, which was filed on J uly}l 1,2011, speciﬁcélly states
“that a copy of the Summons and Complaint be forwarded to said Defendants by depositin:g the samé
in the United States mail, postage prepaid, addressed to the last known address of said Defendants.” A
review of the Court’s file quickly indicates that the Plaintiff did not mail a copy of the Summons and
Complaint to the Defendants. It should be noted that the Plaintiff filed a certificate of mailing for the

Motion and Order of Default and Reference and Affidavit of Non-Military Service, Notice of Hearing,
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Form 4, Master’s Report and J udgment»of Foreclosure and Sale, Affidavit in Support of Attornéy’s Fees
and Costs, Transcript of Testimony, and Notice of Foreclosure Sale. However, the Plaiﬁtiff did not file
a certificate of mailing for the Summons and Complaint to ensure that the Court had jurisdiction over
the Defendants.

In the underlying foreclosure action, the Court’s file contains no evidence that the Plaintiff
served the Defendants with a copy of the Summons and Complaint. Instead, at the motion hearing, over
the objection of counsel for the Defendants, the Court allowed the Plaintiffto admita letter and affidavit,
which affidavit was executed on May 8,2012, almost a year after the case was filed, from Julie Seraﬁﬁo,
Esquire, which states that she did mail a copy of the Summons and Complaint to the Defendants’ last
known address in Chester County, Pennsylvania.

The Plaintiff, Fingerhut, and Santry would like the Court to find that Corporal Hansen’s attempt

to serve the Defendants at their residence in Pennsylvania was sufficient to justify publication under the

statute. However, that reasoning, along with the Plaintiff’s, Fingerhut’s, and Santry’s argument

that the Plaintiff satisfied the mailing requirement of the publication statute, is in direct

contradiction to their argument that a newspaper in Beaufort County was most likely to give

notice to the Defendants of the pending action. The Defendants would assert that it is impossible to

find that the Plaintiff complied with the publication statute when the Plaintiff only attempted to serve
the Defendants in Pennsylvania, mail;d the Summons and Complaint to the Defendants’ residence in
Pennsylvania, but, at the same time, published notice of the vproceeding in Beaufort County, South
Carolina. As stated aboye, it is clear that the Plaintiff knew that the Defendants resided in Chester
County, Pennsylvania (see, i.e. see Affidavit of Service from Hansen, various certificates of mailing in

Court’s file, Exhibit “C”), but went ahead and published notice in Beaufort County, South Carolina.
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The Plaintiff, Fingerhut, and Santry argued that the Defendants had notice Fllat the assessments
Wer-e due, and that the Deféndants had notice of the pending foreclosure action. However, as stated
above, Daufuskie Island Properties, .LLC, whiqh owned Bloody Point, was in bankruptcy since 2009,
with the property owners association being viﬁu_a]ly nonexistent. In fact, several years ago‘, thc

- Defendants received written notice that the association was no longer operating. Even so, “the mere

fact that the defendant has actual notice of the institution of the proceedings against him is not

sufficient to give the court jurisdiction where the plaintiff has not complied substantially with the

statutes on constructive service.” (emphasis added) Sink v. Easter, 202 S.E.2d 138, 141 (N.C. App.

1974) [cited in Trico, 2010-UP-5111 (SCCA)). Simply stated, notice does not equal jurisdiction.

Because the Defendants were not personally served with the Summons and Complaint, and
because the Plaintiff failed to comply with S.C. Code of Laws § 15-9-710, et seq., the Honorable Judge
~ Dukes’s Order of December 2, 2011 is void due to a lack of personal jurisdiction over the Defendants,

and therefore, must be set aside.

Fingerhut and Santry had a duty to ensure
that the Court had jurisdiction over the Defendants

“[O]ur decisions have applied the general rule, . . ., that a purchaser in good faith at a judicial
sale is not affected by irregularities in the proceedings or even error in the judgment under which the sale

is made; but is required at his peril only to make inquiry as to the jurisdiction of the court which

ordered the sale, and whether all proper parties were before the court when the order was made.”

~(emphasis added) (Cumbie v. Newberry, 251 S.C. 33,37, 159 S.E2d 915, 917 (1968). “The purchaser
in good faith at a judicial sale is bound only to see that the court had jurisdiction of the subject of the

action and of the parties in interest.” Bennett v. Floyd, 237 S.C. 64, 70, 115 S.E.2d 659, 662 (1960).

As stated above, there is no evidence in the underlying foreclosure action that the Defendants were ever
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sérved, either personally or through the mail, with the Summons and Complaint, nor that notice was
published in a newspaper most likely to give notice to the Defendants.

F ingerhut,. as an attorney with over 25 years of real estate experience, and as an investor of several
foreclosed properties in Beaufort County, was more than qualified to make this determination, but failed
to do so. Fingerhut candidly admits that he did not review the Court’s file prior to purchasing the property
in order to determine if the Court acted with jurisdiction. In his affidavit (Exhibit “F”), Fingerhut states,
“ reviewed the notice of foreclosure sale for Lot'# 55, Daufuskie Island Club Phase I,'Bloody Point and

attended the foreclosure sale held on January 3,2012.” Further, Fingerhut states, “When I first learned of

the Plaintiffs’ claims, well after the closing of title to the Property, I personally conducted an

investigation in order to learn . . . how they could have‘for'feit [sic] their righis to the Property.”

(emphasis added). A review of'the closing statement, which was submitted as an exhibit to Fingerhut’s and

Santry’s memorandum in opposition to the current motion, indicates that a tile abstract was not performed

until after the foreclosure sale. As stated in the cases cited above, it was incumbent upon Fingerhut to

investigate prior to taking title to the property; however, at his own “peril,” Fingerhut waited until after
he took title to make such an inquiry.

Fingerhut and Santry claim that they are “good faith purchasers for value, ” and therefore, they argue

that the foreclosure sale should be upheld. However, had Fingerhut and Santry actually reviewed the

Court’s file prior to the sale, rather than after the sale, they would have known that the Defendants

resided in Pennsylvania, and that notice was improperly published in Beaufort County, South

Carolina. As stated above, such a review of the Court’s file would have shown that publication in Beaufort
County was not “a newspaper most likely to give notice” to the Defendants, and that the Court did not
have jurisdiction over the Defendants. As such, Fingerhut and Santry cannot be considered bona fide
purchasers when the public record contained adequate notice that the foreclosure proceedings were

defective.
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Conclusion
Based on the above, the Defendants would ask the Court to reconsider its Order, dated Jlﬂy 24,

2012, denying the relief sought in the Defendants’ Notice of Motion and Motion to Vacate/Set Aside
Foreclosure Sale, Vond Master in Equity Deed and Vacate/Set Aside Order, and instead, issue an Order
granting Defendants motion to: (1) vacate/set aside the foreclosure sale of January 3, 2012; (2) void the
Master in Equity Deed dated January 6, 2012, which was recorded on January 11, 20]2 in the Office of
the Register of Deeds for Beaufort County, South Carolina, in Book 311 1 at Page 1291; and (3) set aside
and/or vacate the Honorable Judge Dukes’s Order of December 2, 2011 be set aside and/or vacated.

Respectfully submitted,

LAW OFFICES OF JAMES F, BERL, P.C.

~John W. Farrell
James F. Berl
Attorneys for Defendants
70 Main Street, Suite 400
: P. O. Box 22626
Hilton Head Island, SC Hilton Head Island, SC 29925
July 25, 2012 (843) 689-5771
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STATE OF SOUTH CAROLINA . ) INTHE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT ) CASENO.: 2011-CP-07-2176

Bloody Point Property Owners’ Association, Inc.,,
David L. Fingerhut and Patricia Santry,

)

) ,
Plaintiff ; PLAINTIFES DAVID L. FINGERHUT,

’ ) AND PATRICIA SANTRY’S 5

) MEMORANDUM IN OPPOSITION TGz
)
)
)

VS,

William A. Ashton, Jr. and Michele C. Ashton, - RECONSIDER

Defendants.

David L. Fingerhut and Patricia M. Santry (“Fingerhut Plaintiffs”), hereby file their
memorandum in opposition to Defendants’ Motion to Reconsider Denial of Defendants’ Motion

to Set Aside Foreclosure Sale, Void Master-in-Equity Deed, and Vacate/Set Aside Order.

Defendants’ motion is simply a reiteration of the arguments previously asserted in the

DEFENDANTS’ MOTIONTO =~ &°

briefs on file and in the May 14, 2012 hearing on Defendants’ motion to vacate. Defendants

have not supplemented their arguments with any additional documents or case law. The Court
has already denied the Defendants’ arguments once and the Fingerhut Plaintiffs request that the

Court adopt the rulings set forth in its July 24, 2012 Order and deny the Defendants’ Motion to

Reconsider, for the following reasons:

ARGUMENT

1. The foreclosure sales price does not “shock the conscience.”

The parties appear to agree that the threshold for determining whether the sales price is so
inadequate that it “shocks the conscience of the court” occurs when the actual sales price is less
than 10% of the actual value of the property. See Eastern Savings Bank, FSB v. Sanders, 373
S.C. 349, 359, 644 S.E.2d 802 (Ct. App. 2007) (cited in Plaintiffs’ Memorandum in Opposition

to Motion to Vacate); see also Défendants’ Motion to Reconsider at p. 5). Therefore, the only
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two issues to be determined are: (1) the amount of the sales price; and (2) the market value of the

property on the date of the sale, January 6, 2012.
a. The actual sales price was $11,593.20.

The Fingerhut Plaintiffs assert that the Court should add the amounts they paid for past due
HOA assessnient;s and property taxes ($2,793.20) to the prevailing foreclosure bid ($8,800) when
determining the amount of the actual sales price. The Court agreed that these items were
necessary to secure the propérty unencumbered, and determined that the actual sales price was
$11,593.20. See 7/24/12 Order at pp. 3-4. The Defendants did not challenge this portion of the
Order in their Motion to Reconsider. As such, the actual value of the property on the day of sale

would need to exceed ten times that amount — $115,932.00 — in order to meet the threshold

required to “shock the conscience” of the Court.
b. The actual value of the property is far less than $115,932.00.

In support of their argument, the Defendants reiterate the same arguments made in support of
their original motion. Speciﬁéally, they cite: (1) the amount paid for the property in 2001; (2)
the value placed on the property by the tax assessor; and (3) the value placed on the property in
the appraisal commissioned by the Defendants spéciﬁcally for this lawsuit. As the Court

determined in its July 24, 2012 Order, these indicia of value are unreliable and inferior to the

evidence presented by the Fingerhut Plaintiffs.

The subject property is an interior lot on Daufuskie Island. The Defendants purchased the
property in 2001 for $201,500. See Exhibit A to Defendants’ Motion to Reconsider. As the
Court is aware, property values on Daufuskie Island have declined sighiﬁcantly in the past few
years, such that this purchase price may not be relied upon to establish the value of the property
on January 6, 2012. Second, the appraisal produced by the Defendants' is unreliable because it
was commissioned for the express purpose of establishing a favorable-valuation for this lawsuit
and because the appfaiser did not use actual sales of comparable lots when reaching her -

conclusion. See Exhibit B to Defendants’ Motion to Reconsider at p. 6 (“Intended use is to rebut

! The appraisal submitted by the Defendants purports to value the property as of April 3, 2012 rather than the sale
date of January 6, 2012,
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the 1/06/2012 sale' and sales price of the subject prOp.é-lTy at $8,800 . . ..”); See Defendants’
Motion to Reconsider at pp. 4-5 (noting the only actual sales used were all for oceanfront lots of
substantially larger size).” In addition, the remainder of Defendants’ self-serving appraisal relies
on real estate listings rather than actual sales. Finally, the value placed on the property by the tax
assessor has not been updated since 2009, is not a reliable indicator of actual market value, and is

. therefore unreliable. See Exhibit C to Defendants’ Motion to Reconsider.

In contrast, the Fingerhut Plaintiffs provided documentation containing reliable and current
valuation information on the subject property. The appraisal provided by the Fingerhut Plaintiffs
— in which the appraiser concluded that the fair market value of the subject property was $17,000
— was commissioned to establish a value for title insurance. See Affidavit of David Fingerhut at
{ 12 (Exhibit M to Plaintiffs’ Memorandum in Opposition to Motion to Vacate) (exhibits to prior
memorandum attached for reference). Unlike the Defendants’ appraisal, the Fingerhut Plaintiffs’
appraisal was procured for a purpose wholly unrelated to this lawsuit and not for the express
purpose of challenging or supporting the sales value. [t is therefore more reliable. Further, the
appraisal is based on actual sales compa.risothto similar interior lots on Daufuskie Island,
including one second row lot (these recent comparable sales were disregarded by Defendants’

appraiser). See Exhibit D to Defendants’ Motion to Reconsider.

In addition, the Fingerhut Plaintiffs cited the price paid for the subject property at a 2010 tax
sale ($10,000) and the amount paid at the foreclosure sale. See Tax Sale Notice (Exhibit L to
Plaintiffs’ Memorandum in Oppbsition to Motion to Vacate Bidder Redemption Notification).
Contrary to the arguments made by the Defendants, these amounts are clearly relevant indicia of

the value of the subject property on the date of the foreclosure sale. Bennett v. Price, 237 S.C.

64,73, 115 S.E.2d 659, 664 (1960) (tax sale); Eastern Savings Bank, 373 S.C. at 353,644 S.E.2d
at 804 (tax appraisals); Wells Fargo Bank, N.A. v. Turner, 378 S.C. 147, 662 S.E.2d 424 (Ct.

App. 2008) (testimony of bidder).

2 Also note that two of the three oceanfront sales used by the Defendants’ appraiser had depreciated by
approximately 70% since previous sales prior to the 2008 recession. Exhibit B to Defendants’ Motion to Reconsider
at p. 2 (comparables 1 and 3). If that same percentage were applied to the $201,500 paid by the Defendants prior to
the 2008 recession, the value would be approximately $60,450 (0.3x$201,500). This is far less than the $115,932.00

threshold.
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Defendants’ argumént as to market value as of January 6, 2012 amounts to nothing other than
hyperbole and wishful thinking concerning the value of the subject property.’ As set forth, the
more relevant and comparable data — actual sales of comparable lots since the 2008 recession —

was provided by the Fingerhut Plaintiffs. As such, the Court should deny Defendants’ Motion to

Reconsider.

2. Plaintiff Bloody Point Property Owners’ Association properly served Defendants-by
publication. . .

Defendants argue that the Court does not have personal jurisdiction in this matter because
Plaintiff Bloody Point Property Owners’ Association failed to publish the Summons and
Complaint in the newspaper “most likely to give notice to the person to be served” as required by
S.C. Code Ann. § 15-9-740. Defendants support this argument with several statements

concerning the Chester County Sheriff’s Office’s inability to serve the Complaint at certain times

of the day and Defendants’ claimed lack of notice regarding this action. The fact remains that,‘_'

although the Defendants last known address is 120 Marlbrooke Way in Kennett Square,

Pennsylvania, they could not be located by the local sheriff despite four sepérate attempts to

complete service. See Return of Service (Exhibit B to Fingerhut Plaintiffs’ Motion in

Opposition to Motion to Vacate). Based on this, Plaintiff Bloody Point could not have known

whether the Plaintiffs actually resided at the Kennett Square address, much le$s whether they

were there at the times of attempted service. Therefore, it was reasonable for Bloody Point to
publish the Summons and Complaint in the Island Packet, a newspaper of general circulation in
- Beaufort County — the County in which the property was located and the only area in which it
was conclusively known that the Plaintiffs owned property. As fhe Court originally determined,
based upon what was known at the time of service, the Island Packet was the newspaper that was

most likely to give notice to the Defendants, and therefore service was proper.

* In fact, the argument Defendants make at page 6 of their motion that no reasonable person would permit the
subject property to be lost for the current auction price has already been answered by the Defendants themselves
who lost title to this very same property in 2010 for a $10,000 bid at the Beaufort County Tax Auction for $1,100 in

unpaid taxes.
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3. Plaintiff Bloody Point clearly comphed w1th the mailing requir ements set forth in
S.C. Code Ann, § 15-9-740 and the Order of Publication.

Defendants argue that Plaintiff Bloody Point failed to mail the Summons and Complaint to
the Defendants at their last known address, as required under the publication statute and the
terms of the Order of Publication. Specifically, Defendants argue that a “review of the Court’s
file quickly indicates that the Plaintiff did not mail a copy of the Summons and Complaint to the
Defendants.” This argument is completely baseless. The Fingerhut Plaintiffs attached, as
Exhibit D to the Memorandum in Opposition to Motion to Vacate, a copy of the July 21, 2011
letter by which counsel for Plaintiff Bloody Point mailed the Summons and Complaint to the
Defendants. The Fingerhut Plaintiffs also attached, as Exhibit P to their Memorandum, an
affidavit from counsel for Plaintiff Bloody Point confirming that the letter was mailed.* (prior
exhibits attached). The affidavit and July 21, 2011 letter were filed and are part of the court
record. Further, they represent incontrovertible evideﬁce that Bloody Point did mail the
Summons and Cofnplaint to the Defendants at their last known address. Therefore, the Court.

should deny Defendants’ Motion to Reconsider on this basis.

4. The Fingerhut Plaintiffs are good faith purchasers for value under S.C. Code Ann. §
15-39-870.

Defendants argue that the Court erred in finding that the Fingerhut Plaintiffs are good faith
purchasers for value under S.C. Code Ann. § 15-39-870. In order to prove one’s status as a good
faith purchaser for value, a foreclosure purchaser must demonstrate; (1) actual payment of the
purchase price of the propefty, (2) acquisition of legal title to the property, or the best right to it,
and (3) a bona fide purchase, "i.e., in good faith and with integrity of dealing, without notice of a
lien or defect." Robinson v. Estate of Harris, 378 S.C. 140, 145, 662 S.E.2d 420, 423 (Ct. App.
2008). The rationale for the good faith purchaser statute is the well established public policy of

protecting good faith purchasers and upholding the finality of a judicial sale. Id. As set forth in
the Fingerhut Plaintiffs’ prior filings, they have met all of the required criteria.

* Defendants contend that the Affidavit of Julie Serafino was introduced over their objection. The undersigned
counsel does not recall an objection to the introduction of this affidavit being made. However, the uncontroverted
affidavit is clearly relevant to the issue regarding whether Bloody Point mailed the Summons and Complaint to the
Defendants. Therefore, the affidavit was properly admitted and considered by the Court.
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Defendants mischaracterize David Fingerhut’s affidavit in an attempt to prove that Mr.
Fingerhut was .on notice of the allegedly impréper service on the Defendants.  See Defendants’
Motion to Reconsider at p. 16 (citing David Fingerhut’s Affidavit, attached as Exhibit M to the
Fingerhut Plainﬁffs’ Memorandum in Opposition to Motion to Vacate). If one reads the entirety
of Mr. Fingerhut’s affidavit, it is clear that Mr. Fingerhut was investigating the Defendants’
background. See Fingerhut Affidavit at §§ 14-21 (discussing the results of Mr. Fingerhut’s
Investigation, including Mrs. Ashton’s status as a licensed real estate agent and the 2010 tax sale
on the sﬁbject property). Fingerhut never makes a representation concerning his review of the

Court’s file. The Defendants also argue that the Fingerhut Plaintiffs did not commission a title

. abstract until after the foreclosure sale. This is irrelevant — the title abstract would not have

revealed anything other than what was in the court file at the time of the foreclosure sale.

South Carolina Code Ann. §15-39-870 does notArequire a buyer in a foreclosure sale to
second-guess the Court’s determination that the parties are properly before the tribunal. Indeed,
in Robinson, the Court was faced with a nearly identical fact scenario in which the former
property owners alleged that improper service of the Summons and Complaint rendered a
foreclosure sale void. The Court of Appeals rejected fhis argument, noting that the judgment of
foreclosure and sale stated that service was properly made, the defendants were in default, all
attorneys of record were notified, and the defendants were not in the United States military

service. Robinson, 378 S.C. at 146, 662 S.E.2d at 423. In the instant case, there is nothing in the

Master’s Report and Judgment of Foreclosure and Sale that would have alerted any purchaser to-

a lien or defect. The judgment clearly provides that service was made on the Defendants, and
that the parties were properly before the Court. See Master’s Report and Judgment of
Foreclosure and Sale (Exhibit H to Fingerhut Plaintiffs’ Memorandum in Opposition to Motion
to Vacate). Therefore, the Fingerhut Plaintiffs were not on actual or constructive notice of any

potential service issues and are good faith purchasers for value undet S.C. Code Ann. § 15-39-

870.
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CONCLUSION

‘The Defendants have failed to cite any additional law or submit new documentation
supporting any of their -arguments to vacate the foreclosure sale in this matter, As set forth

above, the Court should confirm its previous order and deny Defendants’ motion.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT ) CASE NUMBER 2011-CP-07-2176

BLOODY POINT PROPERTY OWNERS
ASSOCIATION, INC.,

PLAINTIFFS,

_VS_

WILLIAM A. ASHTON, JR., and
MICHELLE C. ASHTON,

[ S e e e e e e e e e

DEFENDANTS.

- MOTION TO VACATE/SET ASIDE FORECLOSURE SALE/
VOID MASTER IN EQUITY DEED AND VACATE/SET ASIDE ORDER HEARING

A Motion to Vacate/Set Aside
Foreclosure Sale/Voia Maste? in Equiﬁy béed and Vacate/Set
Aside Order Hearing Qas held before the Honorabie Marvin H.
Dukes, III, ip.his Chambers at the Beaufort County Courthouée,
102 Ribaut Road, Beaufort, South Carolina, on Monday, May 14,

2012, commencing at 2:42 P.M.
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problem with the cases'béing consolidated.

ATTORNEY FARRELL: It's
basically the same allegations as set forth in the Motion
to Set Aside.

JUDGE DUKES: Well, that
certainly makes sense to do so then. Also without
objection, in fact,.with consent of the parties, we will
consolidate Case 12-CP-07-532 where the cases'will be
consolidated under the original Case Number of 11-CP-07-
2176. All right then. Let's see, the:Métion to
Interveﬁe is gfanted‘so we don't have to deal with that.
We consolidated the cases. I am happy to hear the \
defendant's motion. | |
| | ATTORNEY FARRELL: May it please
the Court, four Honor, this is'the motion by the
defendants, William_Ashton and Michelle Ashton to set
aside.a foreclosure séle) Void of Master's Deed and Set
Aside Order granting foreclosure based on the fact the
court did not have Jjurisdiction to issue its order. The
basis for that is that the defendants assert that their
due process 1is violated, they were not served pursuant to
Rule 4. The Plaintiff failed to comply with South
Carolina Code of Laws Section 15-9-710 and 740 and as
such because their due process rights were violated they

are entitled to have the Order set aside; case laws
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~indicated to comply with the - - well, actually, let me

give you a little backgrbund. The foreclosure was - - he
entered a judgment on 12/6, a Default Judgment agaiﬁst
the Ashtons. The Plaintiff appeared to héve é Sheriff in
Chester County Pennsylvania where the défendants reside
serve the defendants. The Sheriff wentvout there four
different occasions; three of the four were in the
morning duriﬁg_the business week, one of those was around
7:00 in the evening and the defendants were not present
at the time. Aﬁd theif Affidavit states that they were
working and the Affidavits have been filed with the
court. They were working at the time and they stéted
that-the Sheriff did not leave a card, so they were not
awareléf thesé proceedingé going on. -Because the Sheriff
could not serve the defendants, the Plaintiff went ahead.
and published - - pursuaﬁt to the publicafion statute,

they published it in a newspaper, or actually in the

Island Packet. And right now what the defendants would
aséert is that the Pléiﬁtiff did not file or publish the
Notice of the Summons and Complaint 'in a newspaper moét
likely to give them notice. Another rgquirement of the
publication statute is that the Plaintiff is required to
mail a copy of the Summons and Complaint‘to their
residenceAwhich we,'thé defendants, assert that the

Plaintiff did not do. There is also another standard to
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set aside a judicial foreclosure sale. Those two prongs
would be that the sales prices is so gross as to shock

the conscious or the sales accompanied by other

~circumstances warranting interference. And the Ashtons

would asseif that they can meet both of these prongs. It
appears in 2006 or 2005, the Ashtons purchased a
property, the cash sale for $201,000.00: The property
was purchased by Mr. Fingerhut and Mrs. Santry for |
$8,800.00. The standard that the courts have generally
looked at, thére is no bright-line rule, but anything
less than 10%ﬁof the actuwal price of the property ié a
price that is so gréss as té shock the conscious. And if
you look at those percentages, $8,800.00 of $201,500.00
is 4.18%. They wéuld also cert that the other
circumstances warranting interference is the failuré for
them to be seived and the failure of the Plaintiff to
comply with the publication statute. Now, the
foreqlosure Bidders, they did submit a brief this past
week and in that brief it contained a letter from the
attbrney, Julie Serafino, and an Affidavit from her where
it stafes that she said that she did mail a éopy of the
Summons and Complaint. I just want to bring attention to
the court that virtually every éther pleadinglin that
file had a Certificate of Mailing. The Summons and

Complaint did not have a Certificate of Mailing. And:
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Rule 4 states thét your Affidavit of Méiling shall be
filed with the court, and although it does state that it
will not make service ineffective if the Affidavit is not
filed, it does go on to state that once it is filed, it
becomes part of the record. So, I QOuld object to ﬁhat
letter or any Affidavit stating that she mailed it be
admitted at this time. This should have been admitted in
the original action because it's not a part of the
record. So, based on the sales price and the failure for

the Plaintiff to mail a copy of the Summons and Complaint

-to the defendants and third prong or the second prong to

set aside a foreclosure sale is that the Summons and
Complaint should be published in a newspaper most likely
to give notice to the defendahts. Well, if you look at
ali of the Certificates of Service in the file, all of
them are directed to the defendants' residence in Chester
County Pennsylvania. They have lived there for 13 years
as set forth in their Affidavit. The Plaintiff went

ahead and published the Summons and Complaint in the

Island Packet; a more suitable place or the newspaper

most likely to get the notice would have been a newspaper
in Chester County Pennsylvania. There is case law to
support that which is in the defendants' brief in support
of its motion. Thefe is also aﬁother issue as to the

Foreclosure Bidders duty, the case law also supports he
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has a duty to make sure that the court has jurisdiction.
He has been, as it said in his Affidavit, he's an
attorney of 25 years dealing in real estate, had he
looked in the file, he would have seen - - the court's
file; he would have seen that there is no Certificate of
Service for the Summons and Complaint as required by the
statute; he would have seen that the Summons and
Complaint were not published in a newspaper most likely
to give notice td the defendants. So, I believe he has
also failed that duty, which is the only duty upon a
successful Foreclosure Bidder. There's also the

Foreclosure Bidders have brought up some issues about the

defendants failure to pay their assessments. I don't

believe those are relevant to the issue of publication
and service on the defendants and the jurisdiction of the
court, but Bloody Point did follow Daufuskie Island
Properties of which Bloody Point is a part of filed for
bankruptcy in 2009, which the defendants received notice
of that. And in 2011, the property was sold by the
trustee to another individual, Brian J. McCarthy. So, the
POA, to say the least, has been in and out of operation
for some time so it's reasonable to expeét that my
client, the Ashtons, were not tofally aware of what
assessments were due. Even so, that's irrelevant, the

court doesn't have jurisdiction, then the judgment can't
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be issued so they're not bound by that judgment.
“ JUDGE DUKES: Anything else?
ATTORNEY FARRELL: Another issue
is the value of the property. The defendants have - -
the value the defendants have based it on is basically
that they paid cash, 201,000. There is a case 'Wells
Fargo v. Turner' where the court determined the value by
looking at the note and mortgage. Now, of course, there
was no note and mortgage in this case, but that is some
indication that they were looking at the point of sale
ahd what the defendants had pﬁrchased it for. We're also
looking - - we had a third party appraisal done, she
appraised it at 140,000. We also would like the cddrt to
consider the Assessor's office which is even at
$140,000.00> as well. The Foreclosure Bidders' attornéy
can speak to this, but their appraisal gave it an
appraisal value of $17,000.00. I believe, if I'm correét,
I wanted to also look at a tax sale that happened in 2010
which I want to bring to the court's attention, that the
Ashtons did redeem their property after the tax sale had
taken place. 'After review of the appraisals, the
appraisal prepared on behalf of the Ashtons have
properties that are closer and are actually located in
Bloody Point, whereas the appraisals for the Fingerhuts

and Ms. Santry, they are not in Bloody Point at all. So I
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think our appraisal is a more accurate representation of
the value of the property.

JUDGE DUKES: And what does your
appraisal say?

ATTORNEY FARRELL: 140,000.

JUDGE DUKES: I thought you said
that was the tax appraisal.

ATTORNEY FARRELL: That is, as
well. That's the tax appraisal, our appraisal, and then
the purchase price of 201,500.

' JUDGE DUKES: What's the date of
the appraisal that you got, not the tax appraisal, -the
purchase price?

ATTORNEY FARRELL: Oh, that was
April of 2012.
| JUDGE DUKES: All right.
Aﬁything else?

ATTORNEY FARRELL: That's it,
Ybur Honor.

JUDGE DUKES: Before you begin,
let's go off the record.

(OFF THE RECORD)
(ON THE RECORD)
JUDGE DUKES: Anything else?

ATTORNEY FARRELL: That's it for
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now, Your Honor.

JUDGE DUKES: Who would like to
go first?

ATTORNEY TILLMAN: Your Honor,
Matt Tillman for Foreclosure Bidders, David Fingerhut and
Patricia Santry. First of all, to address the argument
that the bid price or sales price was so low as to shock
the conscious of the court, we submitted a case to you
'Eastern Savings Bank v. Sanders' which I think we're in
agreement that 10% is generally the threshold that the
court looks at fo determine whether it shocks the
conscious or not. -We've also submitted a bankruptcy
court case from New York but interpret in South Carolina
law that makes a lot of sense in that; first, the fact
the price they paid and the price you look at when
determining what the purchase price is nbt only the
foreclosure bid that includes any assessments or
mortgages you're assuming and so forth to capture all of
the value that you're spending to get tc that number.
And if you look in‘this case, my clients paid the
$8,000.00 bid price plus they paid another $3,593.20 in
assessments and back taxes on the property for a total of
$11,593.20. Ultimately, I don't think that matters, but
if you look at the Closing Statement we attached as

Exhibit K to our Memorandum, those numbers are in there.
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I want to point out thaf the Ashtons are relying on two
pieces of evidence to support their value claim, one is
the fact that they paid $201,500.00; I fhink John
accidently misspoke, that was in 2001 according to their
Affidavit, not 2005. And as you know, we've gone through
a major upheaval since that time; prices have declined
significantly.- I think prices have declined moreso on
Daufuskie because of the issues with the golf course and
the HOA's and so forth over there. And you will see that
in my client'sﬂéppraisal. Also, 1f you look at the
apprisal that they submitted by Accent Appraisals, I want
to first point- 6ut that this is essentially a self
serving apprisal. On Page 6 of that, if you look at Page
6 of that appraisal, you will see that the appraiser - -
and I can't remember if it's male or female, I apologize
- - but that appraiser notes that the intended use is to
rebut the January 6, 2012 sale and sales price of thé
subject property at $8,800.00. So, from the very
beginning, the appraiser, at least, has been informed
that we have a reason for this and that reason is to
rebut that price. If you look at the comps used in that
appraisal - - and the reason I'm getting into specifics
on this appraisal is I want you to compare the one
they've done and the one that my client's appraiser did.

If you look at the comps on Page 2, these are actual
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sales comps, but they're.oceanfront lots, and this is an
interior lot, the foreclosed property is. And so, you've
obviocusly got probably a vast difference in value there.
And then if you look at the remaining coﬁps which are on
Page 2 - - excuse me, Pages 3 and 4, these are all MLS
Listings. These aren't sales. These are someone's hope
that they will sell it for this price. And if one goes
to the MLS, they will find that most of these have been
on tﬁe market for a year or more. And so —‘—

~ATTORNEY FINGER: If you would, if
you would just look at the date of all those comps |
because none of them are relevant timelines, they are all
pre-bust.

ATTORNEY TILLMAN: Right.

ATTORNEY FINGER: 1, 2, 3.

ATTORNEY FARRELL: No. The 1, 2;_and
3 are 2011, all of them are 2011. |

ATTORNEY FINGER: I got '08.

ATTORNEY TILLMAN: But in any event,
Your Honor, there are indicia of an unreliable appraisal
here. And with that; I have turned up the appraisal that
Mr. Fingerhut commissioned. First of all, I want to
point out and that is going to be Exhibit N to our
Memorandum in opposition. Mr. Fingerhut commissioned

this appraisal for the purpose of establishing a value
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for buying title insurance. This was not to support the
$8,800.00 number. This was-done, I believe, before the
Motion to Vacate was filed before he had notice that
there would be-a challenge to it. And then if you look
at Exhibit O it backs up not only the language in his
Affidavit affirming that, you have an email from Mr.
Fihgerhut and Mrs. Santry to Julie Sérafino expreséing
disappoinfment that the appraisal that they commissioned
came back at $17,000.00 ’They thought that it would, for.
title insurance purposes, it would be more than that.

And so, that is just indicia that this was not an
appraisal that was commissioned for the very purposé of
supporting the number. And if you look through the
appraisal you will see.that there is no language in there
as you find in the defendant's appraisal about the
purpose being to support the price or to counter the
price of $8,800.00. There are a couple of other indicia
of value that I think are important. Number one being if
you look at the Affidavit of David Fingerhut, he bids on
these properties from time to time, and he-said there
were 50 bidders at this auction. And so, with 50 bidders
there, admittedly there are only two people bidding on
this particular property, but if it were worth a great
deal of more money, one would think that there would be a

higher bid if it was worth more than $8,800.00. vThe
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other being the fact that there was a tax sale
approximately two years before this foreclosure sale that
David alluded to in which the property sold for
$10,000.00. &And if you look, we've attached a case that
supports the use of a tax sale as indicia of the value of
the property. And‘so, I would pose>to the court that
you've got competing appraisals here, one for the purpose
of really just countering the 88 - - for the specific
purpose of countering the $8,800.00 purchase price,
you've got one for a purpose totally unrelated to
supporting the number or countering the number at which
the property was purchased, and you've got one appraisal
that uses oceanfrontvlots aé sales comps, MLS Listings as
interior comps. And you've got another that uses actual
sales at, I believe it was 15,000, 20,000 and 17,500,
thoée were aéfual sales on interior lots. So, if you
iook at roughly $11,500.00 that my clients paid for the
property after you include the assessments and back taxes
and .so forth, whether you compare that to the $10,000.00
tax'sale, $17,000.00 appraisal, that comés well within
the 10% purchase>price now established in the Eastern
Savings Bank case. And then going on to the issue about
service - -

ATTORNEY FARRELL: Your Honor,

is it all right if I address the issues Mr. Tillman
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brought up?

JUDGE DUKES: Yeah. We just
going to take it a section at a time?

ATTORNEY TILLMAN: That's
correct.

ATTORNEY FARRELL: Regarding the
Closing Statement that the foreclosure bid was $8,800.00,
if you will look at the Closing Statement, their
settlement charges are $917.00. That is for $175.00 for
title abstract; $606.00 for additional attorneys fees;
title insurance of $100.00; recording fees which it says
"to record the mortgage,” and it should have been
included in the $8}800.00 or the judgement that the POA
got against the Ashtons; and then POA fees were 2,012
which were paid'ahead of time, not in arrears. As far as
the appraisal and the arguments Mr. Tillman faised, this
is noﬁ necessarily aﬁ interior lot; it's second row

ocean. And if you look at the pictﬁre provided in Accent

'Appraisals-the location of the property is right across

the street froﬁ the beach as opposed to the comps that
Mr. Fingerhut's appraiser provided. All you need to do
really is just to compare the two different méps of where
the properties are located. And these are comps that
were in - - yes, they are beachfront properties, but you

know, they are properties that are right across the
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street from the subject property. So, you're looking at
a 300 and something thousand dollar say comp one, let's

say comp 3 here is .78 acres for 315,000 sold in November

of 2011. I just find it hard to believe that $315,000.00

across the street or in the general vicinity, the
propérty right across the'étreet is going to be
$17,000.00. |

JUDGE DUKES: Anything else on
that issue? -

ATTORNEY FARRELL: ©No, sir.

JUDGE'DUKES; All right.

ATTORNEY TILILMAN: And, Your
Honor, I would just point out again the appraisal that my
client 5éd done had no - - there were no instructions to
him that this $8,800.00 had any bearing on the appraisal.
It Qas déne to get title insurance and so, there was no
reason for the appraiser té choose lots that were somehow
dissimilar or of lesé value than one would expect or less
value than the lot thaf was aétually purchased. He was
just doing .it for the purpose of getting title insurancé,
and at the end of the day, my client wanted to insure it
for as much as possible. And so, inherently, the
appraisal ﬁy clients had done'was more reliable than the
one that thenAéhtons had done. Will you bear with me for

just one moment, Your Honoxr?
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on an Order of Publication to the defendants, and there
was no notice of irreqularities in the foreclosure
process of Mr. Fingerhut's Affidavit whicb is attached as
Exhibit N to our Memorandum, he wasn't aware of any
defects in the process énd there is an Order of Default
in the foreclosure file. There was just nothing to put

him on notice that there were any improprieties

whatsoever. He bought faith as a good faith purchaser and

he affirms that he had no notice constructive of
otherwise of any defect, therefore, as in the Robinson
case we cited we ask that the court find that
Mr. Fingefhut and Mrs. Santry were good faith purchasers
providing under the statute aﬁd deny their'motion to void
the judicial sale. |
JUDGE DUKES: Anything else?
ATTORNEY TILLMAN; Not on that
that point.

ATTORNEY FARRELL: I would just

_ reiterate that Mr. Fingerhut and Mrs. Santry are not good

faith purchasers. Our case did have irregularities and
that the court didn't have jurisdiction. Mr. Fingerhut's
Affidavit does not say he reviewed the court's file, it
merely says tﬁat he reviewed the notice of sale; had he
reviewed the court's file, he would have seen that there

was no Certificate of Filing or Certificate of Mailing

ISLAND COURT REPORTING
POST OFFICE BOX 1658
RIDGELAND, SC 29936
¥, CAROLYN S. KELLY, VCR 843-726-1304

843-726-4152
21

Record of Appeal
Page 76



10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

for the Summons and Complaint and he would have seen that
the Summons and Complaint were publiéhed in a newspaper
in Beaufort County, not Pennsylvania. Again, he is an
attorney of 25 years, he should have easily been able to
tell that the publication statue was violated. That's
all right now.

ATTORNEY TILLMAN: On that
point, Your Honor, I'm not sure that the law requires
that level of inspection if you look at tﬁe Robinson case
that I've cited. They note that the judgment itself
stated that service was made upon the defendants, both of
tﬁe defendants were at default; the attorneys of record
were notified of the hearing and thaﬁ neitﬁer of those
defendants were in the United States military service.
So, I do nof believe that the statute requires that level
of inquiry, only thaf the buyer is a good faith purchaser
based on the record before him. It also notes that in
that case Mr. Duggan showed that he made an actual
payment on the purchase price, which my clients had
acquired legal title to the property or the best right to
it which they did. They got a Master's Deed. And that
they made a bona fide purchase in good faith with
integrity of dealing without notice of a lien or defect.
As in this case, you know, the court record was very

similar if not exact identical to the one in Robinson
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showing the parties were in default, the court had
jurisdiction.

ATTORNEY FARRELL: I would just
take a little part of 'Cumbee vs. Newberry' which is
cited by the Forecloéure Bidders' attorney. There is
quote, "Required at his peril only to make inquiry as to
the jurisdiction of the coﬁrt which ordered the sale and
whether all proper parties were before the court when the
order was made," énd guote. It does have a duty to make
sure the court had jﬁrisdiction which it did in this
case. We could also look at 'Bennett v. Fioyd' which
states, quote, "The purchaser in good faith that a
judicial sale is bound only tb see that the court had
jurisdiction of the subject of the action and the
parties in interest.”"™ Mr. Fingerhut and Mrs. Santry did
have a‘duty‘to make sure the court had jurisdiction and
again, being an attbrney, he could have easily determined
that.

ATTORNEY TILLMAN: And, Your
Honor, I will just point out that the Order of éale
pointed out that the court had jurisdiction. There was
an Order of Publication that was followed as set forth in
the Affidavit of Julie Serafino. Anyway, I'll just leave
it at that. I won't beat the dead horse.

JUDGE DUKES: Anything else from
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- any party?

ATTORNEY TILLMAN: On that,
Terry?

ATTORNEY FINGER: On that, no.

ATTORNEY TILLMAN: I've got just
two other arguments, Your Honor. |

JUDGE DUKES: All right. Go
ahead;

4ATTORNEY TILLMAN: And this is
jﬁst'real quickly. There is an argument that Bioody

Point failed to comply with the Order of Publication by

“failing to serve the defendants at their address. T will

_point out the Affidavit of Julie Serafino says - -

aéserts that I mailed it, so we;ve got that as an Exhibit
to our Memorandum, that's Exhibit O. I'm sorry, Exhibit .
P. I will alsé point out to the court that we have a
situation where you have four attempts of personal
service on the defendants, three in the morning, one at
night on both of them. We got an Affidavit from that
Sheriff saying they couldn't find them. You have two
publications in the local newépaper that one of the
Summons and Complaint and one of the Notice of Sale, and
you have at least four letters to the last known address
of the Ashtons. And there is no disputing that the

address that is in the foreclosure file, the Certificates-
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of Mailing and so forth go to the address that the
Ahstons admit as their address in their Affidavits to
this motion. Ans so, you have at least four letters
going to them with various pleadings from this
foréclosure sale. And so, we would also submit to the
court that they are barred by the doctrine of laches. I
mean, they got notice by mail or either didn't open their
mail. ‘That being the case, they had a duty to intervene
into the‘foreclosure sale or show up and bid, one or the
other, didn't do it until affer the court had already
issued a foreclosure deed -- excuse ﬁe{ a Master's Deed,
and I believe one of the elements of laches is that there
be some prejudice to the other parties. "Well, there's
not only prejudice to Bloody Point for having paid an
attorney to go through this entire process, there is also
prejudice to the system itself in the resources that were
expended to make this foreclosure sale happén. And my
client has also paid, not only the $8,800.00, they paid
for the assessments and so forth; they went out and hired
an appraiser, ﬁhey paid that; they bought title insurance
and such, so they have been prejudiced as well by paying
money that they won't get back if this foreclosure sale
is overturned. ‘

JUDGE DUKES: Anything else?

ATTORNEY FARRELL: I just again

ISLAND COURT REPORTING
POST OFFICE BOX 1655
RIDGELAND, SC 29936
843-726-4152 CAROLYN S. KELLY, VCR 843-726-1304

25

Record of Appeal
Page 80




object to the letter and Affidavit being admitted. . It
wasn't admitted in the original foreclosure action and
there's no Certificate of Mailing filed with the court

pursuant to Rule 4. Now, Rule 4 says oncé it's filed, it

"becomes a part of the record and none of that was filed

pfior to this hearing.

JUDGE ‘' DUKES: You're talking
about, and I'm sure it's in here somewhere, but the
Affidavit of Julie Serafiné with regard to the mailing of
the Summons and Complaint after the foreclosure.

ATTORNEY FARRELL: Yes.

JUDGE bUKES: Okay.

ATTORNEY FINGER: The letter is
a part of the éttachment package.1

| - JUDGE DUKES: Part of the
package? Okay. And let me make sufe that y'all have
actually filed aii of this with the Clerk, 1is that right?
This is simply a copy that I have in front of me. Okay.
T will allow it for what it's worth as a‘part of this.
What else?

ATTORNEY FARRELL: I cited a

case Trio Engineering, again, it lists extensive case law

with failure to mail a copy of the Summons and Complaint.
The statue must be strictly construed. 'Brown v. Malloy'

case that I cited quote, "Super imposed upon the
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reqdirements of the Order of Publication is the mandate
of Section 15-9-740 which required publication in a
newspaper most likely to give notice to the person to be
served." The Plaintiff here never received notice from
the Post Office or a returned letter séying that the
letter was undeliverable. There is no dispute that they
resided in Chester County Pennsylvania, that a newspaper
up there would have been more appropriate to give notice.
There is also a case ﬂSink v. Easter' which was cited in
Trio and it says, quote, "The meré fact thét the
defendant has actual notice of the institution of the
proceedings against him is not sufficient to give the

court jurisdiction where the plaintiff has not complied

substantially with the statutes on constructive service."

We deny they had notice, and even if they did as alleged
by Mr. Tillman, notice dbesn't equalvjurisdiction. And
our position is that a Summons and Complaint weren't
mailed and even if it was mailed, they failed to comply
with the publication statue and didn't publish it in a
newspaper in Chester County Pennsylvania.
| JUDGE DUKES: Okay. Anything?
ATTORNEY FINGER: If I could get
my two cents in wheﬁ the appropriate time comes.
JUDGE DUKES: TIf there anything

else and then yeah.
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submitted clearly show jurisdiction, an appropriate sale
that's been confirmed and I would ask that you would
dismiss the motions and have your Order tailored so it
covers not only the Bloody Point case but also the case
against Mrs. Santry and Mr. Fingerhut. Thank you,—Judée.
- JUDGE DUKES: Anything else?
ATTORNEY FARRELL: Just in
closing, I mean, you need to remember the judicial
foreclosure sale, the standard is it should be set aside
if the saies priée is so gross as to shock the conscious
or the sale of this cohpahy by other circumstances
warranting interference. Again, we're saying lack of
jurisdiction, the publication statute, case law says it

should be strictly complied; they have not addressed it

being published in the Island Packet. It should have

been published in Chester County Pennsylvania as 'Brown

.v. Malloy' said, in that case the notice was published in

an adjacent County and the court sent it back for a
determination of whether or not this was adequate‘or not.
Pennsylvania and Beaufort County are 600 miles apart from
each other, it's no question that it was not published in
a place most likely to give the defendants notice. And
really, I mean, it's just ludicrous to think for
$2,700.00 assessments, that the Ashtons are going to pay

201,000 and let it go for $2,700.00. And, you know, the
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Plaintiff could have hired a private process server,
they're not required to, but, you know, Sheriffs usually
going during business hours. All of these attempts were
dufing the work week in the morning, one was in the
evening at 7:00, but peéple work, people don't always get
home these days around 7:00, so essentially there was one
time outside of a business work day that the Sheriff

tried to serve and we do hire private process servers in

our firm to go and serve them after hours if we're not

successful, and they failed to do this. They went
straight'ﬁo the publication statute and didn't even meet
the proﬁgs to satisfy the requirements that the statue
should be strictly construed, and they did not strictly
comply with that statue.

JUDGE DUKES: All right.
Anything else?

ATTORNEY FINGER: Other than the
fact that our file contains efforts to serve Mr. and
Mrs.AAshton by Certified Mail January of 'll and back in
December of '10, first with the liens and then with other
stuff and it was just first notice, second notice and it
was returned. So, efforts were made all along to try to
let these folks know that something was happening with
their property here. They have an obligation as property

owners here in Beaufort County to pay their taxes,

ISLAND COURT REPORTING
POST OFFICE BOX 1665
RIDGELAND, SC 29936
843-726-4152 CAROLYN S. KELLY, VCR 843-726-1304

32

Record of Appeal
Page 84




W

~N

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

apparently they got to a tax sale at one point in time,
they have an obligation to pay their assessments. And I
don't think that the court - - the court does not require
on a mortgage foreclosure or a regime foreclosure to
search a newspaper out in easterﬁ buck two when we're
trying to get in rem juriqdiction over them here in our
county. And clearly the publication statute addresses
it right up front, when the defendant is not a resident
of this state but has property therein, the court has
jurisdiction over the subject of that action. You being
Beaufort County Master-In-Equity, you have jurisdiction
of all foreclosure actions, and I think the foreclosure
statue itself speaks directly to this issue.

ATfORNEY FARRELL: I know that‘
South Carolina Code of Law 15-9-720 that states you can
publish where the property is located if the parties are
unknown; they knew who the parties were, they knew where
they resided for 13 years and they didn't search out a
publication there. The publication statute is clear, it
says "The piace most likely to give them notice." There
is case law that supports it, they don't have to publish
it in South Carolina, they need to find the most likely
place to give them notice. which was Pennsylvania. You
know, they can't rely on one hand that the letter stating

that Julie Serafino mailed the Summons and Complaint to
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their address rely on that to satisfy one prong and then
say, "Oh, we don't have to hunt them down and go up to
Pennsylvanié and publish," on the other hand, I mean,
that's what they're ba;ically trying to do.

JUDGE DUKES: Well, the
difficult gquestion is £he Clerk signed the Order of
Publication as I just noticed looking through there and
the issue for the Plaintiff here is they've tried in
Pennsylvania unsuccessfully, maybe they will try
somewﬁere else. So, for whatever reasons there were for
the Clerk to sign an Order of Publicatibn, I notice the
Order of Default, as well! |

ATTORNEY FARRELL: Can I say one
thing to do?

JUDGE DUKES: Sure. Go ahead.
There is a case I cited in 'Brown v. Malloy' yes that the
Clerk issued it but the court does have the ability to
look into it, have a hearing on whether or not notice was
adequate and basically compliance with the publication
statute, so even though the Order was issued, the court
doesn't have theiability to look at whether the Order was
issued properly, but it does have the ability to look at

whether or not notice was adeguate which we assert was

not.
ATTORNEY FINGER: There is
ISLAND COURT REPORTING
POST OFFICE BOX 1685
RIDGELAND, SC 29936
843-726-4152 CAROLYN S. KELLY, VCR 843-726-1304

34

Record of Appeal
Page 86




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

nothing in the record before the court where Mr. and
Mrs. Ashton have indicted there's any newspaper of
general circulation where they live.

ATTORNEY FARRELL: Actually
there afe Affidavits that state the newspaper.

ATTORNEY FINGER: Does it give a
name of the newspaper?

ATTORNEY FARRELL: Yes, it does.

ATTORNEY FINGER: Oh, I'm sorry.
I apologize. -

ATTORNEY TILLMAN: Your Honor, I
would just like to point out again, I would like for you
-~ - if tHis is a tough one for you I would like for you
to review that Robinson case that I cited. I do not
believe that under the good faith purchasers of value
statute, my clients were required to perform the level of.
inquiry that the defendants are suggesting that they had
to. The file showed an Order of Publication, compliance
with it, an Order of Default, that's what théy saw; for
all they knew there was jurisdiction, they are good faith
purchasers for value ‘without notice. |

JUDGE DUKES: Well, they do have
a little bit more or little bit higher requirement though
to look into the jurisdiction. The only thing I'm going

to sort of look behind the documents and if, in fact, on
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+ MOTION TO RECONSIDER - 10/16/12 »

THE COURT: We're here for Bloody Point Property
Owners Associlation, et al, versus Ashton, et.al. This is
Case 11-CP-07-2176. We are here on a Motion to Reconsider.
Happy to hear from y'all.

MR. BERL: Thank you, Your Honor. If it please
the Court, may I remain seated, 'cause I have all these
documents here in front of me?

THE COURT: Absolutely.

MR. BERL: Thank you‘ sir. 'Your Honor, this is a
caée that came before the Court pursuant to.a motion to set
aside a default judgment and vacate a sale that came. about
after that default judgment. The Court hea;d testimony, |
and f was not here aﬁ that original case. My associate
John Ferrell heard it. |

I've talked to Mr. Tillman here, opposing
counsel, and he's indicated that a lot of documents did go
into the record already. I just ask the Court that any
documents that are attached to the original motiqn, that
are attached to Mr. Tillman's response, attached to-our
motion for reconsideration, the supplemental affidavit that
went with the appraisal, basiq;lly any and all documents
that haye been attached to any of the papers presented to
the Court be admitted into evidence as relevant to the
matters before the Court today.

" MR. TILLMAN: No objection, Your Honor.

Bettye Anderson & Associates
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THE COURT: All right.

MR. BERL: Your Hoﬁor, there are a céuple areas
that give rise to this. The first one deals with whether
this court even had jurisdiction to handle the case.
Specifically, this case, service was accomplished by an
order of publication.

Now, from the record it's apparent, Your Honor,
that there was an affidavit submitted by Julie Serafino --
which I have a copy of here and can pass up to the Court if
it's not already in the record -- in which she states,
basically, that a cover sheet and all the different things,
the lis pendens, summons and complaint, etcetera, was filed
against the Ashﬁons to foreclose a lien on the real
property, as described more fully in the complaint. And
then she says, "A diligent search to perfect service upon
Defendants William A. Ashton, Jr., and Michele C. Ashton
proved unsuccessful, as ié shown by the affidavits of non
service filed herein. The said defendants' present
whereabouts are unknown, and said defendants could not be
found'within this state."

Now, the documents that were submitted, Your
Honor -- which I believe have been already handed up to the
Court, but in the event that they're not, I'm going to pass
them up at this time -- there's two affidavits of service,

is what they're called. One for my client William A.

Bettye Anderson & Associates
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Ashton, Jr., and one for my client Michele C. Ashton, which
indicates that a deputy sheriff, ostensibly a Kurt Hanson,
went to the individual's homes on_four occasions. He lists
four attempts, all of which occurred during the work week,
all of which occu;red during the business day, during which
time both of my clients work. And he went back one time at
7:08 p.m. and there was nobody at the residence.

P
However, on one of his attempts, the very first

.one, he did note on this affidavit of service that the

garage door was open and there was a vehicle in the
driveway, but he could not find anybody at the residence.

Now, whether somebody was there showering,
whether someone was out walking the dog, whether someone
was jogging, at a neighbor's house, it's uncertain. But
the bottom line is he didn't find anybody.

He did not indicate that he did anything to let
someone know that he had been therg, such as leaviqg a card
on the windshield 6f that car or in the driver's-side, you

know, door window right there Where someone would see it.

In fact, his affidavit, if it could be called an affidavit,

doesn't mention anything abouf anything other than the four
attémpts, the fact that there was a garage door open and a |
vehicle in the dri&eway.' |

Now, that affidavit of service, Your Honor -- if

you don't have it in front of you, I want you to take a

Bettye Anderson & Associates
Beaufort, South Carolina
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look at this -- you will note fhis is a form provided ~--

- that was sent to someone for this, and the form is not

filled out in any way correctly. If you look at the top,

it says, "Personally appeared before me, blank, the

undersigned deponent." Well, nobody's name is pﬁt in

there. Okay?
And down below, where there's a blank to put the

deponent's signature, there's no signature. What you've

got is some scribbled notes down below with a signature

below that, butAthere's nothing that would indicate to a

court that that's the person who was making affidavit to

the notary. _
: ®”

Moreover, sir; this matter was submitted to the
clerk of court for an order of publication. Now, I would
submit to the Court that at no time in the 25 years that
I've been practicing in this jurisdiction has Your Honor or
any of your predecessors ever issued an order of
publication based solely upon an effort by an out-of-town
sheriff to find someone, especially one that says they went
during the business day every time.

As a minimum, this court has always required that
an effort to serve by mail has been sent and either refused
or not claimed; or that a private process server has gone
out and gone at hours that would likely find business

people at the home and no one has been able to be located;

Bettye Anderson & Associates
Beaufort, South Carolina
(843)525-0791 (800)543-5506 Page 7 of 45

Record of Appeal
Page 92




ity

© 0 N OO N b W N

A W@ N 2 O © O N O O AW RN O

<« MOTION TO RECONSIDER - 10/16/12 »

or that a skip trace has been found to show that the
persons are no longer at that address or are nowhere to be
known.

Instead, in this case,‘what happened was,

'>basically, our clerk of court basically did nothing more

than rubber stamp a document that had been placed before
her. Because you will seé in the order for publication --
which I'm going to hand up next, Your Honor -- that the
order for fublication says, "Therwhereaboutsvof Defendant
William A. Aéhtén and Michele C. Ashton are unkﬁowh, and
that said defendants are necessary parties to the within
action.™

Now, fbis is an order that's submitted by Julie
Serafino, and she's with Mr. Finger's law firm. And it
says in this order -- it goes on to say'that} "The summons
herein, together with a'notice of filing theréof in the
clerk of the Beaufort County ngrt/ be served upon
defendanté‘by publiéation of same in the Island Packet, a
newspaper published in Beaufort County, state aforesaid,
which newspaper is designated moét likely to give notice to
said defendants." |

NOQ, if you look at Ms. Serafino's affidavit,'her
affidavit éays, "Defendants’cannof be found within the

State of South Carolina."

Moreover, clearly from the notes of the deputy

Bettye Anderson & Associates
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there, there clearly was someone living at that address.
There were no efforts made to service them by publication
-- Or excuse me, by registered mail or a private process
server before this matter went forward.

And I would submit to the Court that in the

‘absence of anything in that affidavit by Ms. Serafino which

gives evidentiary support to the fact that the newspaper
here in Beaufort County is the best way'to notify these
people, this order of publication is’matefially~defective.
And I would say that.because‘the parties knew‘——.Mr.
Fingér's firm knew that this p;rson'éwned'a'piece of
undeveloped land on Daufuskie Island, there was mnothing in
anything they had that would indicate Ehat my clients were
in any way going to‘be in-Beaufort County, South Carolina,
where they would see a notice of publication in this paper.

| As a minimum,Ait should have been published in
the county in which they reside, in which they had all of
their documeﬁts showing that ﬁhey resided there.

| And, in fact, one thing that's kind of

interesting is that there was a tax sale beforé this action
was commenced and the property was sold at the tax sale,
and then subsequently redeemed by my clients up there in
Pennsylvania. So anyone doing a title search prior to the
implementation of this action would have seen that and

would have known these people were still at that address,

Bettye Anderson & Associates
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and that's where they could be served at. But instead,
without anything in her affidavit, she sﬁbmits this order
for publication which says that the newspaper is designated
most likely to give notice to fhe defendants. Not a chance'
in the world that that could happen, Your Honorp

But, again, this was a matter of a rubber stamp
instead of‘someone doing their job like you always have

done, by reguiring additional efforts before we go to order

~of publication, which is a last resort.

Secondly, after that service took place,
ostensibly by publication, that order, as you see, regquires
that Ms. Serafino not only publish it three times in>theA
Beaufort -- in the Island Packet, but thét she also send it
by mail to the parties in'compliance with the statute,
which must be strictly adhered‘to.

Thg‘problemvis, when she came to this court for
her affidavit of default, the clerk, agaih, rubber stamped
her affidavit and order without loéking at what the |
affidavit said because the affidavit says that, "At my
direction, the summons and cbmplaint and lis pendens in
this matter were served upon the defendants by publicétion
in the Island Packet, once per week for three consecutive
weeks," and it says the dates.

Nowhere dqes it say thatvthg summons and

complaint were mailed to the defendants, as was required by
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the order and the statute.

- Instead of grabbing onto that material defect in
the affidavit, the clerk rubber stamped it and issued an
order that had been provided to her by Ms. Serafino, in
which she said that she had basically dqne just as I said
before with that affidavit of default. So she nowhere in
her affidavit said that the order had been complied with by
it being mailed.

And, also, there is po certificate of maiiing in
this court's file from which the clerk could have gleaned
that it had been complied-with and properly served. So it
is defective again on it's face, and yet the clerk rubber
stamped this.

Now, subsequent to all of this taking place --
and I'm goihg to hand these up to you, Your Henor, which is
the affidavit of default and the motion androrder of
deféult in reference to you. Subsequent to ali this taking
place, when my clients learned of this and filed this
action to set aside all this, Ms. Serafino, at the original
hearing of this matter, produced a letter ostensibly dated

.
July 21st, 2011, in which it purports to mail to the
defendants the documents. The problem is, Your Honor, that
letter was not in existence, to the knowledge of the clerk
of the court, when she signed the order granting default.

All the clerk had in front of her was the affidavit of.-
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default of Ms. Serafino, which said that it had been

published, and nothing more.

Yoﬁ can't post facto*come in and producé a.letter
that supposedly was mailed, but which there is no
certificate of mailing, and say, "Oh, well, there was
jurisdiction."™ There wasn't. 'Cause it's the clerk's duty
to make suré that the order of publication has been fully
complied with, and there was no evidence in the record from.
which the court could have gleaned that.

Julie Serafino then submitted an affidavit on
behalf of Mr. Tillman here to attempt to further address
that issue, ana say, "Oh, yes, I mailed it." But she has
no certificate of mailing, and she'é talking about
something tﬁat ostenéibly ﬂapp@ned almost 11 months prior.
And I think it's certainly untrustworthy to say that you
can rely upon that 11 months after the fact, when there's
no evidence that it actually was doﬁe.

Other documents by the Finger firm were all

accompanied by certificates of mailing filed with this

clerk's office, but that one was not.

And so the clerk, in making her ruling, was
operating in the dark, and had she looked at the affidavit
she would have'noticed there was nothing in there about the
mailing, and_sﬁe would have required Ms. Serafino to either

do a new affidavit proving that it had been mailed, or she
#*
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would have denied the order. But, again, she rubber
stamped the matter, something that this court would never
do.

So for those two reaéons, Your Honor, there is no
doubt that this court lacked the jurisdiction to go forward
with that hearing, and, therefore, the results of that
hearing should be set aside.

Now, in your own'ord;r, Your Honor, where you
passed upon the thing and issued the judgment on
foreclosure, you make no reference to those defects becaﬁse
you were unaware of those'defects. Nobody had brought them
to your attentibﬁ because my clients wéren‘t befofe you at
the time, and the plaintiffs did not bring them to your
attention. .

But you do say in your order that service on the
defendant was made and shown in the affidavit of service.
Well, Your Honor, there is ho-affidavit of service. And
this is not your fault, 'cause this order was obviously .
prepared by Mr. Finger's:firm.‘ But there wés no affidavit
of service.

There was an affidavit or a document of non
service, and there was an order of publication, and then
there was an affidavit of default, but there was certainly
no affidavit of service.

And then your order goes on to say, "Defendants

Bettye Anderson & Associates
Beaufort, South Carolina
(843)525-0791 (800)543-5506 Page 13 of 45

Record of Appeal
Page 98




—

(o] 0 ~ (=2 B %) | BN

N N N N N N - L . § - - - i — -— el
(JI-D-OO'N - O W 0 N O O AW N -2 O

< MOTION TO RECONSIDER - 10/16/12 »

are in default, as shown by afiidavit of default." 'But,
again, you were unaware, having not issued that order, that
that affidavit of default was defective because the clerk

never required proof that the pleadings had been mailed to

‘the defendants. And you cannot go back and correct

jurisdictional defects after the fact like that. When you
dé not have jurisdiction, you do not have jurisdicpion, and
thé court could not sell the proﬁerty.

Now, the second aspect of the case deals with the
value of the propérty andithe value shocking the
coﬁscience. And what:the court in its order has said is
that it's over 10 percent so i} doesn't shock the
conécience of this court. The problem is the court relied
on defecti&e information when it made that determination.

The court had two éppraisals in front of it, Your
Honor, when you made that determination: one by the
plaintiffs and one by the defendants. The plaintiffs, the
Fingerhuté, who éame into this case, submitted one tq you
that suggested that the property was $17,000.

Well, Your Honor, I would submit to the Court
that that is wholly inaccurate, because if you look af the
appraisal submitted by the plaintiffs, it relies on three
properties that are not even in the Bloody Point

) @

Subdivision. They're in the Melrose Subdivision. Melrose

was in it's own bankruptcy at that time.
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They are three interior lots that sit on lagoons
and'have a golf view in the Melrose Subdivision. The
properﬁy in question does have a gdlf view, like ﬁhey do,
on the Bloody Point course, a course which has fallen into
a state of disrepair but which is in the procesé of being
renovated. ¢

But more impbrtantly, their property is second
row oceanfront. And accérding to the site plans -- which
I'm going to hand ﬁp to thé Court -- the lots in the
subdivision,ifirst and second row have to be étaggered, so
that a property that sits on the second row has an
unobstructed view between the other houses to the ocean.

Now, Your Honor, they came up with a $17,000
value. There hasn't been a piece of oceanfront property on
Hilton Head, Daufuskie Island, or any of the surrounding
communifies go for ﬁnder $100,000 in probably 25 years,
maybe 30 years. .

- So when you look ‘at this, you wonder, "Okay. Why
is it that this price is there?" Well, T Qill give the
Court what we wrote to the Court -- I'm going to hand it up
to the Court now, and I've got a copy for Mr. Tillman.

This is the MLS, a property known as lot 45, Fuskie Lane.
Lot 45 is on the same exact street aé the street that my
clients' property sits on. It is second row oceanfront,

the same as my clients' property.
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As you can see from the front page, it was listed
at 149. It was assessed by the assessor's office at 140.
This property sold for 126,650, basically as iate as 9/14
of this year.

You have attached to that the payment history of
the-property at 70 Fuskie Lane, showing $140,00 as their
value. .

You have a picture of the beach in front of that
property. Same beach that runs in frqnt of my clients'
property.'

You have a picture of the ocean from the property
itself. |

And then, lasﬁly, you have a depiction of where
that lot sits on the opposite side of Fuskie Lane from the
beach. And if you look between 45 Fuskie Lane and theAl8th
hole of the golf course, you see a rather large expanse of
property there, and that is basically weflands, waste area,
some marsh and so forth.

Now, if you look at-the property that we gave you
with fhe appraisal, Your Honor, that you got along with our
motion for reconsideration, you will see that.my clients'
property sits in the exact sam? thing. 1It's .1l acres
smaller. So instead of .53, it's point -- well, instead bf
.63, it's .53 acres.

However, my clients' property backs directly up
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to the golf hole, so they are on the golf course, not
separated'by a waste area or marsh or whatever you want to
call if.

Also, my clients' property is in the same
proximity to the ocean as thei;s is. When you look at the
appraisal you will see how it sits, in between two lots on
the front side. So it's got a clean oceanfroﬁt view. |

This property is basically identical to our
property. And the reason I can say that is, while it's a
little bit bigger, it doesn't have the aécess to the golf
course that my clients' property does, thch is walk out
the back of your lot and you're on the golf course. They
have to go over a 100 yardé of wetlands area and stuff that
they're not allowed to walk through.

— So, basically, although there's a littlg
difference .in size, that difference would clearly make up
for any difference in value fof the size. And that it sits
next to oceanfront cannot be denied.

-The appraisal by the plaintiffs does not make any
mention of the fact that my clients' property is second row
oceanfront. Instead, it claims the second property is golf
course. You just can't do that. That is>totally
misleading. Because when you are across the street from
the ocean, there's one row of houses in frbnt of you and

you've got a clear view between them to the ocean, that is
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worth a toﬁ of money.
So I would submit to the Court that the true

value of my clients’ property is in that exact neighborhood

of 126,650.

The value spent by the plaintiffs to obtain this
lot was basically 11 thousand and some dollars. And I have

to apologize. $11,530, I believe. And I have to apologize

to Mr. Tillman and to the Court, because in my letter to

you I reference the.$8,800 purghase price and left that
off. And it was my fault only because I was not here at
that earlier hearing. My associate was here and I forgot
toAadd that.

So Mr. Tillman is --

" THE COURT: You're adding in the cost to pay off
the --

.MR. BERL: Yeah. So Mf. Tillman is 100 percent
correct. It 1is 1001—— it was $11,530, I believe.

BY MS. BERL:

So the question then becoﬁes: What is shocking
the conscience? Well, he says‘you have to take 10 times
that amount to' shock the conscience. Well, that's nét the
law, Your Honor; The law, as started with Poole, and has
come through every case in which both sides. cite it, it
says the court has absolutely declined to draw a bright

line test. That if it's below 10 percent, it shocks the
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conscience. They look at factors in and around it.

Now, virtually every case that has been below the
10 percent has shocked the conécience. But the Poole case
was actually 12.5 percent. And if you took the value of my
property and took 12.5 ﬁercent of it -- my clients’
property, 1t's not mine; wish it was -- and took 12.5
percent of that, you would be well above what the value
they paid for it. In fact, if you take it at 126, which is
what the other identical property basically sold for, it's "
above that threshold and, therefore, you are actually
looking at less than-lO_perceht, which as thé Court noted,
has been there.

"So I would submit to the Court that the test
performed by the Court saying that it would have to be
$115,000 to shock the conscience is an erroneous standard,
'cause the law clearly says you can't just do a bright line
test of 10 percent. You have to ldok at all the factors.

And when you look at the factors here, you can
tell that there ére circumstances which require this court
to set it aside.

First of all is the jurisdiction aspect.

Second of all is the fact that they went to
publication without doing anything else that they should
have done.

Third of all is that, while they claimed to be
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good purchasers for value, they don't meet the criteria,
because as the plaintiff's own affidavit states, he looked
at the notice of sale. And as one of their own cases said,
that's not the standard. It was Robinson versus Estate of
Harris, and on page 5 of 6 of that, Yoﬁr Honor -- which I
can give to you if you want to see it -- the court clearly
stated that you must check the jurisdiction of the court,
and the notice of sale doesn't'say anything about the
jurisdiction of the court.

You have to go behind the test and see what's
there. If you ddn't do that, you basically proceed at your
own risk. When we do any kind of work for clients who want
to buy properties at foreclosure, first thing we always do
is get a title search to see what's opt there. And the
first thing we get is all the documents from the
foreclosure file to see if the I's are'dotted, the T's are
crossed, that give the court jurisdiction. It wasn't done
in this case by the plaintiffs, as admitted by Mr.
Fingerhut in his own affidavit® And had he done so, he

would have clearly seen the defects in the jurisdiction of

~this court. So he can't be a good faith purchaser for

value, Your Honor.
He also, one needs to know, is not your average
guy. He is a licensed real estate attorney of over 20

years. He has bought seven investment properties down
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here, three of which were bought at foreclosure sales. So
he knows thé drill and he knows that there are risks
associated with buying foreclosure property if you don't do
your due diligence, and>he didn't do any due diligence. He
simply saw the notice of sale, went to the bidding and
bought the property. So he cannot qualify as a good faith
purchaser for value.

Your Honor, I believe that covers all of the
aspects of this. I do have that case, if you'd like to see
it. it was attached to Mr. Tillman's brief, and I can hand
up -- well, as I said, on item five -- or page five of that
case states, "It further is a public policy a purchaser in
good faith at a judicial sale is not affected by
irregularities in the préceedings or even error in the
judgment under which the sale is made, but is required, at
his peril only, to make inquiry as to the jurisdiction of
the court which ordered the sale and whether all proper
parties were before the court when the order was made."

In this case, my clients were not prdperly before
the court when that order was made because jurisdiction was
defective. And in the case at -- in that actual case, at
the very bottom of that page, the last line, says -~ talks
about affidavits that were submitted after the fact. He
says, "None of these affidavit;, however, were matters of

record at the time of the foreclosure sale."
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What was of record at the time of the foreclosure
sale, Your Honor, is what I've given you, which clearly
shows there's a defect in jurisdiction, and from which he

would have known that he should not bid on that property

‘because all the parties were not properly before the court,

as required by thé statute and“required by the case law.
S0, Your Honor, I would respectfully. submit fhat,
unfortunately, you didn't have all the facts in evidence
when you made your decision at the previous hearing. . I
think you now have everything, and I think from that'you
can clearly say that there was a problem and that the
problem wéé insurﬁountable. It was a jurisdictional defect
and, therefore, you were wrong to deny our motion to vacate
previously, and in reconsideration you should, in fact,
grant that motion'to vacate the sale and to ;eturn the
property to my clientsﬁ
~Thank you for your téme, Your Honor.
THE COURT: Thank you. Happy to hear from you,
sir. |
MR. TILLMAN: Thank you. Do you mind if I sit,
as well?
THE COURT: Oh, please sit.
MR. TILLMAN: Okay. Your Honor, first of all,
you had all of‘this whén you made your initial ruling. All

this is in the record. Everything he handed up today is in
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the record. 1It's either attached to their original motion
to vacate or my memorandum in opposition. You considered
it all and made the correct ruling in this case.

But I'll start by reéponding to his discussion on
the sales price and I'll move through to the service issues
afterward, if that's okay with Your Honor.

On the sales price, thé Eastern Savings Bank case
that we cited in our memorandum in»obposition to the motion
to vacate clearly says that it ap?ears that the court --
and I'm paraphrasing, obviously -- it appears that the
courts in South Carolina find Ehat the sales price is so
grossly inadequate as to shock the conscience when they are
leés than 10 percent of the actual value of the property.
That's the standard you adopted in>your order. I don't
think there are any mitigating factors that require any
deviation from that standard.

Now, while he's correct that there is no --
necessarily a bright line rule, ﬁhat seems to be where the
court is going, and it's a clean number, for sure.

And so to use 10 percent number -- and, also, I
don't know that it matters in this case anyway, but that
being said, if you use that 10“percent number, then the
threshold price we're talking about is $115, 932.

What was before you at the prior hearing -- the

original hearing on this matter, were several pieces of
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evidence dealing with the value of the property. One was
the Whitten appraisal, which my client submitted. And T
find it funny that he characterizes that appraisal as
totally misleading because that appraisal was done for the
purpose of obtaining title insurance, and not for the
purpose of supporting value in this case.

We argued that before. It was -- Mr. Fingerhut
and Ms. Santree needed title insurance after they purchased
the property. The title insurance company told them to go
get an'appraisal; they did. That's the ﬁumber they came
back with: $17,000.

In their -- in the Ashtons' memorandum in support
of their motion to reconsider, they even note the email by
which Mr. Fingerhut was disappointed with the low value of
that appraisal. So there's nothing totally misleading.
There's nothing under the table there. It was an
absolutely arms-length appraisal, where the marching orders
were, "Please just value the preperty so I can obtain title
insurance." It had nothing to do with this proceeding.

I also want to note, and I did in the earlier
hearings, that the Whitten appraisal uses actual sales of
interior lots on Daufuskie. And, again, it wasn't done to
support any particular value.

Also, we submitted the 2010 tax sale documents

related to this lot, whereby this property was sold at
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$10,000 at a competitive bid tax sale. So at that time,
those two numbers aren't too far off. That would indicate
between 2010 and January 2012, we've got a 10 to $17,000
value, roughly.

And in our -- and supplementally, in our October
9th, 2012 letter, we also submitted a deed for 47 River
Road, an interior lot on Daufuskie, which sold on April
30th, 2012, for $75,000, and also a recent éompetitive bid
tax auction for 16 Fuskie Lane? where it sold for 23,000.

So all of thpse values would certainly support
our position that this purchase price at the foreclosure
sale was more than fair -- was more than a fair
representation of the actual value. |

I want t§ contrast that with the evidence that
the Ashtons haveé put forward. They put forward this
appraisal by Ms. Paige that was done in April of 2011. For
an interior lot she uses only MLS listings; does not use
actual sales comps for anything but oceanfront property.
She uses MLS for the interior lots. And, as you know -- or
as you might suspect, MLS listjings now and thgn are
typically a prayer.

And, also, probably more importantly, it was done
solely for the purpose of supporting the very arguments in
this case: The value of the property for use in this

litigation. It says so in an introductory page of that
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appraisal. And so that is not a reliable appraisal to rely
on. \

Second, 'Mr. Berl sent a letter on September 28th,
2012, and he notes this $126,500 sale of this 70 Fuskie
Lane. He handed up the MLS sheet to you a little while
ago. Keep in mind, this was on his own appraiser's -- in
his own appraiser's appraisal at page 3. She valued this
lot in April of 2012 much closer to the January 2012 sales
date at 170,000 -- excuse me, 107,000, It_was’valued in
that appraiéal at 147, but reduced to 107,000 to compensate
for -- I think it was a 28 percent negotiationAor reduction
rate given recent negotiations in sales.

And so effectively, in April 2012, their own
appraisar values that comparabie lot at $107,000. And, vyou
know, that's maybe a decent value, 'cause if you look at
the $126,SCO sales price, which occurred very recently in
September, it -- and you édjust that for the difference in
size between that lot and the subject lot, which was .63
acres aﬂd ;53 acres, the reduced value is 106,000. And so
it looks like those numbers are pretty close to each other.
They both come from the Ashtons, and neitﬁer one éclipses
that $115,000 threshold number.

And, also, I want to point out, and I think it
may have been pointed out in their motion to reconsider,

that there have been some significant improvements since
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January 2012 in the Bloody Point, Daufuskie Island ares.
The golf course has either been rebuilt of is close to
having been rebuilt and opened. So prices are on the rise.

But what we're talking about is whefher the
actual value on January Brd; 2012, the date of the
foreclosure sale, was more than $115,000. And really
there‘é no evidence to show it,was. That's what you found.
Tt was a correct ruling. Our evidence is more reliable.

It uses actual sale data of 1nterlor lots.

And so we feel like you ruled corfectly the first
time. Nothing new has been preseﬁted to you; besides this
$126,000 sale of a larger lot, which was valued by their
own appraisal at 107,000 in April 2012, so we feel like you
were correct in that.

Moving on to the service by publication. There
really was nothing new on this. Everything that was just
presented to you was argued and deélt with not only in the
initial hearing, but in our fo}low;up telephone
conferences. |

As you may remember, the deputy in Pennsylvania
attempted service fouf times. Three times during the day,
one time at night. He couldn't find the Ashtons. As T
think you may have pointed out in one of the hearings, it
appears that they may have been dodging service, if they

were there.
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And then that left tge attorneys for Bloody Point
with a quandary; We've got -- this is their last known
address, but nobody seems to be -- we can't sérve them
there, despite four atfempts. We don't really know where
they live.

So then you have to publish in the newspaper most
likely to achieve notice on the property owner. And the
one place that théy did know that.these folks owned
property was in Beaufort County, and they published it in
the Island Packet. That was approved by the order of
publication. They published -- they publiéhed it in
conformance with that order. »Your Honor approved that
service effectively‘by granting the -- you know,'by
ordering the property to be sold.

And; again, there;s just -- there are no new
arguments..

| And as to his arguments regarding thé clerk's
decision to issue the order for publication, I don't
believe that can be attacked as jurisdictional. That's the
court's -- that's the clerk's discretion to issue that
order for publication.

The real issue is whether -- if you look at the
case law, the real issue islwhether the newspaper where
it's published is the newspaper thatlis most likely to

achieve notice to the property owner.. You found that it
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was. We think that's the right call. There's no way to
tell if these guys were or weren't in Pennsylvania. I
mean, you try four times to serve them and you can't serve
them, who knows who lives there at that point?
And sco, again, we feel like that was a correct
P
order.

Going to the Julie Serafino issue, the issue with

whether the summons and complaint were mailed in accordance

with the order of publication. There was some discussion

about that being jurisdictional and that the court didn't
—— Or excuse me, the clerk didn't have the power to issue
an order of default.

The fact of the matter is, Julie Serafino and the
attorneys for Bloody Point did, in fact, mail the summons
and complaint. The letter is in the record. So was her
affidavit affirming that she did mail it in the record.

Again,'there were so%e argument'that there was
some malfeasance there, that maybe that's unreliable
because it's after the fact. But I'm not sure why an
attorney would stick their neck out and manufacture both a
letter and an affidavit saying we mailed it. That seems to
be a little bit of a stretch.

So, anyway, before you then and before you now
are a letter dated back during the foreclosure proceedings

where the summons and complaint were properly mailed to
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their last known address. You have Julie Serafino's
affidavit saying yes, I did do it, so the order of
publication was complied with. Therefore, the order of
foreclosure was appropriate.

And in .getting down to the issue of the bonafide
purchaser for value statute, on that point -- and as you
know, as we've atgged in this case, the bonafide purchaser
for value statute basically says if you buy a property at a
foreclosure sale, you're entitled to rely on the court's-
record. You're entitled to rely that it was an appropriate
sale and you've’got good title as to prior owners. |

The case we pited in support of that was the
Robinson versus Estate of Harris case. 1In that case the
court‘found’that.all of the elements for a bonafide
purchaser for value were reflected in the court record.
There was a defaulti There was notice -- a court findihg
—-- a court order finding there was appropriate notice to
the owners and appropriate service, and an affidavit of
nonmilitary service.

There was no discussion of having to look behind
what the court's done to see, you know, whether there were
irregularities in the process and so forth. I don't think
there were irregularities here, frankly, but even if there
were, the foreclosure buyer has got to be able to rely on

the court record and that's what Robinson has said. I
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mean, Robinson is exactly -- is effectively -- it's not the

exact same, but it is a service case where former owners

‘came and said -- and argued that we weren't properly served

‘ .
and, therefore, you aren't a bonafide purchaser for value.

We want the foreclosure sale overturned.

The court said no. The court record reflected
that you were properly served and, therefore, the buyer had
the right to rely on that. The féreclosure buyer has a
right to rely on that and they're bonafide purchasers for
value. )

And so that's the very backed up argument if you
get to -- if you get to a situation where you've got a
grossly inadequate sales price, you've got a service issue.
They're still bonafide purchasers for value.

And I do want the Cogrt to think about the policy
implications of what would happen if you've got a situation
where any foreclosure buyer basically has to look behind
the court to determine whether there were irregularities in
the process eVery time they go to buy. That would reaily
affect the demand for properties to be purchased at
foreclosure because you'd -- you know, the buyers wouldn't
have the ability to rely on bonafide purchaser for value
statute. They'd be consténtly worried about the property
being taken away from them and so forth. And I just don't

think the case law supports a standard that requires that

¢
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sort of inquiry by the foreclosure buyer.

There was some discussion about us not -- my
clients not performing a title search until after the
foreclosure sale. And, keep in mind, a title abstract
would have revealed only what the court file revealed, and

so it's six of one, half a dozen of the other. That's the

same argument as saying they needed to go back behind the

court and look at the.court fi}e.

And, again, there was nothing in the file that
indicated improper service. The court Specificaily held
there waé proper service, ordered the foreclosure sale to
happen. My clients relied on that and, therefore, they're
bonafide purchasers for value.

If the Court has any questions for me, I'd be
héppy to take them.

MR. BERL: Your Honor, may I ask the Court's
indulgence for just a minute? i did not mean to be rude,
involved on my cell phone while Mr. Tillman was arguing.
But .my wife has just texted me that she's stranded. Her.
car broke down and I'm trying go getAher situated.

THE COURT: Oh, yeah. Let's go off the record
for é second.

MR. BERL: Thank you. I appreciate that. It'll

take me just a minute.

(A brief break was taken.)
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MR. BERL: Your Honor, I didn't mean to

interrupt. )
THE COURT: No, that's all right.

MR. BERL: Mr. Tillman asked you if you had any

" questions. I have a little bit of reply.

THE COURT: Yeah, go ahead.

MR. BERL: Thank you, Your Honor. Your Honor, I
would ask this court, which of course is the Court of
Equity, how could it be equitable for people who paid over
$200,000 for this property, and who's property has devalued
some by virtue of the economy, to then be deprived of it
when they weren't given proper notice required under the
statute? ' .

The statute very clearly says it must be in the

"newspaper most likely to reach them with notice. And the

‘reason for that is very clear. We all know that service by

publication is the least effective means to reach é
defendant and serve them with notice of a cO@rt hearing.
That is why this court has uniformly required more than
just one effort to reach them by a deputy sheriff. They've
required that you send it by certified mail, return receipt
requested, and get back either a refusal to accept or an

undeliverable or unclaimed.
That is why this court has routinely said no,

call a private process server.
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That's why this court has said get a skip trace.
Find out where they are.

So that when we do publication, we at least have
doné everything we possibly coulé have beforehand to give
them notiée. |

And, secondly, that it's got the best chance of

a4
reaching them.

There is absolutely no way that -this court,
specifically the clerk of court, had anyfhing on wHich‘t;
base’ her belief that the Beaufort County -- or Island
Packet was goiﬁg to feach my clients. This was an

undeveloped lot on Daufuskie Island. This was not a home{

this was not a condo, this was not a place they could be

‘residing.

So everything in the records, including the tax
sale and everything else, clearly"indicated they wére still
living in Pennsylvania, and that's where it should have
been setved.

There's a case out there, Brown versus Malloy.

It was a domestic relations case, Your Honor. I think Mr.
Fefrell gave it to you before, but I have a copy of it here
for you if you want it. And in that case it was about an
adoption, and the person iived one county over from where
the publication was. It was published in Los Angeles

County; he lived in Orange County. Literally five miles

Bettye Anderson & Associates
Beaufort, South Carolina
(843)525-0791 (800)543-5506 , Page 34 of 45

Record of Appeal
Page 119




—

© ® N O G A W N

(4] o w N - (=] © [w] ~ (=2 [#,] & [A] N - (e}

< MOTION TO RECONSIDER - 18/16/12 »

from the line. The court held not adequate to give him
notice and set aside the adoption because of it.

So for this court to say 600 miles plus 1is
adequate notice; just doesn't pass the good smell test, and
it doesn't comply with the statute.

With regard to Mr. Tillman's comments about

misleading appraisal, I did not mean to insinuate, and I

_want to clear the air, that it was not intentionally

misleading. It was just a totally terrible appraisal,
becaﬁse whenvyou‘re'dealing with oceénfront pfoperties, you
have to have like-kind properties. There is ﬁb comparison
between a lot that sité 1.5 miies‘inland from where they
afe aﬁd a property that sits on the second row ocean. Not
even remotely similér.

But the—neat thing to notiée is in that
appraisal, he didﬁ't note their property as being
oceanfront. He aidn't note it as being second row ocean.
The appraisal we commissioned, why did £hey use oceanfront
property? 'Cause that's the most similar property. It's
right there across the street from them. And the ones they
gave you in that appraisal actually sold for 300—plus
thousand dollars, each of them, as stated in that
appraisal. They Weren't specﬁiative, they weren't
listings. They were actual sales that ‘had happened prior

to the sale of this property.
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The ones that were listings, the appraiser trying
to be conservatiﬁe, took the approach of a 28 percent
reduction to be nggotiated value. But as it turns out,
that was too much, because-the property thatAdid sell,
virtually the identical property, because the difference in
size is certainly made up by the proximity to the gélf
course, that property soldvfor $126,650. And that's the
clearest indication of what the féir market value of this
pfoperty is. |

Now, Mr. Tillman cited to-you two additional ones
that transpired -- or, aétually, three. He méntioned the

tax sale, he mentioned a 75,000 for an interior lot, and

‘then he mentioned another one that -was another tax sale.

Well, Your Honor, a tax sale is not a measure of

a fair market value of a property. A tax sale, as We all

know, is the bottom feeders coping out to get whatever they
can at the lowest possible price. They value it, they pay

the taxes, and as little above that as they can get away

‘with.

So to say that the $i0,000 price of.a fax salé
somehow is market value? -No. Fair market value has been
defined by this court as what a willing seller and a
willing buyer agree to. You don't have a willing sellef
Qhen you have my clients' property taken by a tax sale.

You don't have a willing seller -when that other property.
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that Mr. Tillman cited was taken by a tax sale.

.What you did have was a willing seller and buyer
on that $75,000 interior lot, and that was iﬁ April, as I
recall. If that interior lot's worth that, how much more
is a second row ocean worth? Quite a bit.

The other thing that's interesting was in that.
appraisal, he hentioned -- of the three-lots that he used
iﬁterior, which happened to be in Melrose, two of\them were
bank foreclosure sales. That's not a fair market value

: _ .
when a bank sells a property. That's not a willing seller

and a ‘willing buyeﬁ. That is a bank unloading property for

whatever they think they can gét for it, and that is a
buyer who's léoking for a bargain.

But what you do'have on ours that we gave you 1is
126,650 between a willing seller and a williﬁg buyer, on
the‘same street,‘basically the same exact property;

We talked about — Mr. Tiilman talked about the
value at 167, based on that 28 percent negétive margin.
Thaf margin, obviously, was not correct and, thérefo;e, we
would submit that the best measure is what it actually sold
for. ‘

The order of publication was not supported by the
affidavit. That is a jurisdictional defect. The clerk
doesn't get to make the decision based on insufficient

evidence. It's got to have the evidence. There was
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nothing in Ms. Serafino's affidavit that in any way would
have led the judge to move -~ or the clerk to the
conclusion that the -- by advertising in Beaufort County
and the Island Packet was most likely to reach my clients.
Nothiﬁg. The affidavit has to say something so that when
the clerk puts her rubber stamp on that deal,-it has
evidence supporting the fact that she picked that. That's
her job. Or, more often than not, that's your job, and you
have alwa?s done that to make sure that the property is
going -- or the notice is going to where it's most likely,
as required by the statute.

Mr. Tillman suggested that maybe I was
insinuating malfeasanée on Julie Serafino's part. Not in
the least, Your Hopor. I woulg never éubmit that to this
court about Julie. What I am suggesting, though, is that
the rules require the clerk to lookAét the record‘that’s in
it's hands at the time that it's issuing the order.

Julie's letter was not of notice to the clerk at that time.
It Qas not in the record, there was not a certificate of
mailing.- The first it was brought to anyone's attention
was when we brought this case and at the initial hearing of
this case, or this mqtion to set aside. That's the first
anyone had notice that Julie says that she had complied
with that.

The clerk doesn't get to look and say after the

.
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fact, "Oh, well, it was done.™ No. It's when thé clerk is
presented with it, she must make the determination at that .
time.

And as far as the bonafide purchaser for value, I
think if you look at the case I cited, which was their own
case, the standard is there, Your Honor. And the standard
is you do have tovlook to make sure jurisdiction exists.
And that's why anyone who's intelligent about puréhasing
properties af foreclosures always gets a title search,
always has the title searcher examine-fully the foreclosure
thing to make sure all the I's are dotted and T's are
crossed, because if they're mot, it's going to be set
aside, and when it's set aside, they lose. That's just the
way it goes. So that's why it says in that case, it very
clearly says, they're required to do that or they prbceed
at their own risk. '

And so, Your Honor, I think for the reasons
stated, and the new evidence which has been brought to
light before the court -- becapse I don't think it was
pointed out to the court these defects as clearly as they
are in the documents that gave rise to the orders that are
defective -- had the court clearly understood that, I don't
think this court could have said there was jurisdiction.

So for that reason, Your Honor, I respectfully submit the

order must be set aside.
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Thank you, Your Honor.
‘.
THE COURT: All right. Anything else?
MR. TILLMAN: Just a couple points, Your Honor.

Mr. Berl said that there was a problem with

relying on the sheriff's failed -- the sheriff's failed

attempt to serve the documents on his clients to support
the order of publication. I'm not aware of that being the
law under the statute or otherwise.

The clerk was presented with an affidavit from
the Pennsylﬁénia sheriff who said, "I went four times. I
couldn't find_fhem at this address." That was the last
known address ana the clerk issued the ofder of .
publication. That waé entirel; appropriate under- the
publication statute.

‘i éiso wantfto address the eqﬁity issue. And
this court obviously is a.Court of Equity, but I want to
recall'from our prior hearings, and the documents that were
aftached to myvmeﬁorandum in.épposition to their initial
motion, that,thére were at least three sefs of documents.
related to this foreciosure mailed to Mr. Berl's clients
prior to the order of fqreclosu#e being entered in this
case. They were mailed to the address that they now admit
is their address, even though fhey couldn't be served,
despite four attempts. ‘

And so not only were there four attempts to serve
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12

1 them, there were alsé at least three packets of documents
2 mailed to that address, which were evidently igneored. I
3 mean, I don't know without having them testify, but the
4 record will reflect that letters were sent, and there are
5 filed certificates of mailing in the court file to that .
6 effect. .
7 The Brown versus Malloy case, I'd have to go back
8 and read it, but I don't think the court there, per se,
9 ruled that the order of publication was defective because
10 it was not-in.the publication mostvlikely to give notice.
11 I think'it was sent back to the triél-courf to make that
determination. Don't‘hold me to that, bu£ I believe tﬁat's
13 what that case says. |
14 You know, we've had some speculation about our
15 appraisal -- my client's appraisal being a poor appraisal
16 based on comps and so forth. But ail I can do is reiterate
17 , to the éourt that it was.done solely for the pufposés of
¢
18 obtaining title insurance and the amount of title
19 insurance. I don't know why thevappraiser would have done
20 a poor job or.tried to artificiélly deflate the value. It
21 seems to be much more reliable than an appraisal done for
22 the sole purpose of supporting a value in this case, as
23 their appraisal was done.
. 24 The $126,650 for the property that Mr. Berl
25 references was a sale. It did happen, it is in the same
Bettye Anderson & Associates
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neighborhood, but it happened in September of 2012. - That's
nine monthé after the foreclosure sale happened. .
And, again, Your Honor, back in April, when their
appraisal was done, they valued that lot at $107,000. So I
don't think it's accurate to say that appraisal was
incorfect. I think it's accurate to say that appraisal
valued at 107,000 as of April, which was three months after
the foreclosure sale, versus the actual sale, which
occurred nine months after the foreclosure sale, and also

after the golf course had been fully redeveloped, and I

~believe it's open now, I'm not”sure.

There was some discussion about the fair market

value of the property. This may be a distinction without a

_difference; but I do want to point out to the court that

the standard is actually whether the actual value of the'
property is -- whether the actual sales price is less than.
iO percent of the actual value. There's no reference in
case law to fair market value. Now, that may be a
distinction without a difference. It may be the
difference, I'm not sure. I just wanted to point that‘out
to you.

And I also want to ppint out to the Court that
the order for publication -- excuse me, the order for
publication was complied with. Julie Serafino did mail the

summons and complaint. It wasn't part of the court record,
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there wasn't a certificate of mailing in the court record,
but that doesn't change the fact that she complied. The
attorneys for the Bloody Point did comply.

I'm unaware of any l?w that says that's
jurisdictional, that there has to be a certificate of
mailing in the record. All it says in order for
publication is that you mail it to the last knowﬁ address
based on some parameters. I think it's certified mail or
something like that, and that was done. Julie Serafino
said in her affidavit she did that and that's on'the
record.

And, again, Your Honor, we believe that none of
this really matters anywhere because my clients are
bonafide purchasersAfor'value under the statute. The
Robinson case is almost on point. It deals with an
argument that it was improper ;ervice. The owners that had
been foreclosed on came back and challenged and sought to
overturn the foreclosure sale. The court said no. The
court record reflects that there was proper service. The
court record reflects that there was an affidavit of
nonmilitary service and that there was an order of default.
Therefore, these folks who bought the property were
bonafide purchasers for value. That's what we have here.
And T just encourage you to read the Robinson case if you'd

like more instruction on that point.
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So, anyway, I think that's all I have. 1I'd be
glad to hear any questions.

MR. BERL: Your Honor, just finally. When you
look at the shocks the conscience, we know the Fingerhuts
paid about $11,000 and something for this property. Today
they stand to make $126,650 on this same property. That's
more than 10 times what they paid. That's absolutely
shocking of'the conscience when you compare it to the
people who paid $200,000 for the property and are being
deprived of it because they didn't gét the notice they
should have gotten.

That's all.

MR. TILLMAN: Your Honor, one more thing. The
question is not that. The question.is: Could the
Fingerhuts have‘tu;ned around the next day and sold the
property for $126,500°?

THE COURT: Thank you very much for your
arguments. Let's go ahead and go off the record on this.

(WHEREUPON, the hearing waé concluded'at

approximately 2:39 p.m.)

000
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) @Ré{gl‘ E %CIAL CIRCUIT
COUNTY OF BEAUFORT ) e M |
» ) e a0 30ALP-07-_O)R O
William A. Ashton, Jr. and ) BEAUFGRT COUMTY, S.C.
Michele C. Ashton, ) CLERK OF COURT
. )
Plaintiff, )
)
v. ) LIS PENDENS
)
David L. Fingerhut and )
Patricia M. Santry, )
Defendants. )
)

NOTICE IS HEREBY GIVEN THAT an action has been or will be commissiqned in this
Courtupon complaint of the above-named Plaintiffs aga_inét the above-named Defendants to set aside
and/or vacate the foreclosure sale and to void that certain Master in Equity Deed dated January 6,
2012, which was recorded on January 11, 2012 in the Office Qf the Register of Deeds for Beaufort
County, South Carolina, in Book 3111 at Page 1291, |

The premises covered and affected by the foreclosure sale and said Master In Equity Deed
is described as follows:

ALL that certain piece, parcel or lot of land, lying and being on Daufuskie Island,
Beaufort County, South Carolina, known and described as Lot Number Fifty-Five
(55) Daufuskie Island Club, Phase I, Bloody Point, and being more particularly
shown and described on a plat thereof recorded in the Beaufort County Records in
Plat Book 37 at Page 12 and revised in Plat Book 50 at Page 101. For a more
detailed description as to courses, metes and bounds, reference may be made to said
plat of record,

This property is subject to all applicable covenants, conditions, restrictions,
casements and/or rights-of-way filed of record in the Office of the Register of Deeds
for Beaufort County, South Carolina, including, but not limited to, those certain
Declaration of Covenants, Conditions and Restrictions for the Daufuskie Island Club
Homesites, dated October 26, 1989 and recorded in the Beaufort County Records in
Deed Book 539 at Page 1350, as amended. ‘ ‘
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- This being the same property conveyed to the within William A. Ashton, Jr., M.D,
and Michele C, Ashton by Deed of North American Telecom, Ltd., dated June 6,
2001 and recorded June 12, 2001 in the Office of the Register of Deeds for Beaufort
County, South Carolina in Record Book 1431 at Page 32.

TMS# R800 027 00A 0055 0000

Hilton Head Island, South Carolina
This 1* day of February, 2012.

LAW OFFICES OF JAMES F. BERL, P.C.

o C 2T Y
JohwW. Farrell 7 (_ \

James F. Berl

Attorneys for Plaintiff

70 Main Street, Suite 400

P.O. Box 22626

Hilton Head Island, SC 29925-2626
(843) 689-5771
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
, : ) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2011-CP-07-2176
BLOODY POINT PROPERTY )
OWNERS’ASSOCIATION, INC., ) —
) -
Plaintiff, ) . &
) AFFIDAVIT FOR ORDER N
vs. ) OF PUBLICATION <
) =
WILLIAM A. ASHTON, JR, and ) ol
MICHELE C. ASHTON, ) -
. ) -
Defendants., )
)

PERSONALLY appeared before me Julie A. Serafino, Esquire, who, on oath, deposes and says
that she 1;s the attorney for Plaintiff, Bloody Point Property Owners’ Association, Inc., in the above
entitled action; that said action has been commenced by the issuance of a Civil Action Coversheet,
Certificate of Exemption From Administrative Order, Lis Pendens, Summons and Complaint; a cause of
action exists in favor of Plaintiff against Defendants William A. Ashton, Jr. and Michele C. Ashton to
foreclose a certain lien on the real property as described more fully in the Complaint. A diligent search to
perfect service upon Defendants William A. Ashton, Jr. and Michele C. Ashton proved unsuccessful as is
shown by the Affidavits of Non-Service filed herein. The said Defendants’ present whereabouts are

unknown and said Defendants cannot be found within this State.

FINGER & FRASER P.A.

\YAAZA 4

Julé A, Seraf'ny

. Box 24005
Hilton Head Island, SC 29925:4005
(843) 681-7000
July l & , 2011 Attorneys for Plaintitf
Hilton Head Island, South Carolina
WORN TO before me this
day of July, 2011.

MO aa o

Notary Public for Sﬁu)h Carolina

My Commission Ex I‘L S l
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\ oK - Pp 757525
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
201 Ju o ) - FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEA(}FLOHT PH &: 17 ) CIVIL ACTION NO.: 2011-CP-07-
Apren ELE C. ASHTdN
BLOODY POINT PR@PﬁRT V.- : ) IR0 MARL BRosfe LWAY -
OWNERS'ASSOCIATION, INC; *- ) “Wrin E77 S@anrl 2
) )95 48
Plaintiff, )
) AFFIDAVIT OF SERVICE
Vvs. ) '
) ' ) - .
"WILLIAM A. ASHTON, JR. and ) SHE.R":F S‘?OSTS 2 ;L\ o
MICHELE C. ASHTON, ) Dt _S-24/-s = OF
S ) $ /50 . Paid A=
Defendants. ) ReceiptNo__ ##208% N oRt
) Expiration date; &= & = /¢ z 2%
Personally appeared before me, , the undermgned depontgt, ::j?’;\ 5!3@,
who first being first duly sworn, deposes and says that s/he served a copy of a Civil Action Cover Sh ¥

Certificate of Exemption from Administrative Order, Lis Pendens, Summons-and Complaint on
MICHELE C. ASHTON, a Defendant in the above action by the following method:

() By delivery to

personally - at
(address),

day of ,2011.

“in on the

() By delivery to __, a person of suitable age and discretion
at the residence of Defendant, leavmg with hlm/her a copy (or copies) of the same at

(address), in

onthe ___day 6f ,2011.

() By delivering a copy (or comes) to an agent authorized by appomtment or by law to
 receive service of process

The Deponent is not a party of this action and has no interest fherein or connection therewith.
Service of Process was made in accordance with applicable statutes and the Rules of Civil Procedure in
effect at the txme of service.

( YMILITARY STATUS: Y N

If yes, what branch: Type of ID:

Deponent’s signature
A#enp#s @ 5[, ,/ @ Hiaz ';(4'4//4 44@29 Lhoropan
Drivewa.
QL@ a:50 4 v/ |

@l @ 1084 N/A

& b/IL/@ 10230 Hrt cﬂ’
4 »%n‘wer &Or // A elfﬂr/é Ao erlflec

Lot Aot

Sworn to before me this _/ ‘)[d day of

- otary Public of Pennsylvania

My Commission Expires: __12./6 /20y,
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STATE OF SOUTH CAROLINA . ) . INTHE COURT OF COMMON PLEAS

0013011 PM)L: FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) _ CIVIL ACTION NO.: 2011-CP-07-

T el i ".'..r".ftJ . . /4-.5 J‘
. CE A s e TN TS . H?’DN E
BLOODY POINT PROPERTY %/ L0V S VA o e 14 ne A

'
/A0 TARL K:?’tedoKé’Wéy ,)(/ﬂu%

OWNERS’ASSOCIATION, INC., " : G 0 S
2 ANG ; Jmr 77 SPled RE, 73?‘7 AN
Pogr IPTSE T A
Plaintiff, ) 2, oS
: : ) AFF F SERVICE T
. ) SHERIFES ST % o
) Date I=24/-y R
WILLIAM A. ASHTON, JR. and ) $ /55 paid >
MICHELE C. ASHTON, ; ReceiptNo. v«2 oz 7
’ Defendants. . - ) Expiration date;__4-/¢-4,.
) | 5[ac
' Personally appeared before me, » the undersigned deponent, 4
who first being first duly sworn, deposes and says that s/he served a copy of a Civil Action Cover Sheet,
Certificate of Exemption from Administrative Order, Lis Pendens, Summons and Complaint on
WILLIAM A, ASHTON, JR., a Defendant in the above action by the following method: -
() >By delivery to , personally”  at
‘ : . . (address),
in onthe . dayof , 2011,
() By delivery to ~ » @ person of suitable age and discretion
at the residence of Defendant, leaving with him/her a copy (or copies) of the same at
. : (address), in
on the day of ».2011,
() By delivering a copy (or copies) to an agent authorized by appointment or by law to
receive service of process
The Deponent is not a party of this action and has no interest therein or connection therewith,
Service of Process was made in accordance with applicable statutes and the Rules of Civil Procedure in
effect at the time of service.
( )MILITARY STATUS: Y N Ifyes, what branch: Type of ID:
o W —
Sworn to before me this / day of A Deponent's signature
LE , 2011,
- M”P{‘@ 6/?//@ 132 Aoy mis éqrg@ deor Den
. _ Vehicle In rive Wy,
Nofary Public of Pennsylvania @) B/b/ " 980 4 N/Q
My Commission Expires: 2 /,

(2 blb @ 1108 P Nl
et @ ygode itk
M) Vo Answer 8  Aleants . Mo Sarvize /5
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT - ) CIVIL ACTION NO.: 2011-CP-07-2176

BLOODY POINT PROPERTY
OWNERS’ASSOCIATION, INC.,

Plaintiff,

ORDER FOR PUBLICATION
Vs,

WILLIAM'A. ASHTON, JR. and
MICHELE C. ASHTON,

\
TR AT

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

It appearing to my satisfaction from the attached Affidavit for Order of Publication, the
attorney for the Plaintiff, Bloody Point Property Owners’ Association, Inc., and the Complaint
herein, that a cause of action exists in favor of the Plaintiff against Defendaﬁgs William A. V
Ashton, Jr. and Michele C. Ashton to foreclose a certain lien on, r;:al property, which is more
fully described in the Complaint. The whereabouts of Defendants William A. Ashto.n, Jr. and

Michele C. Ashton, are unknown and that said Defendants are necessary parties to the within

action.

NOW, THEREFORE, on motion of J uiie A. Serafino, Esquire, attorney for the Plaintiff,

Bloody Point Property Owners’ Association, Inc.,
IT IS ORDERED that the Summons herein, togethér with notice of the filing thereof in
the office of the Clerk of Court for Beaufort County, South Carolina, be served upon the said 1
Defendants by publication of the same in The Island Packet, a newspaper published in Beaufort |
County, State aforesaid, which newspaper is designated most likely to give notice to said

Defendants, once a week for three consecutive weeks, and that a copy of the Summons and
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Complaint be forwarded to said Defendants by depositing the same in the Unijted States mail,

postage prepaid, addressed to the last known address of said Defendants.

QAZWJ

Jerri Roseneau
Clerk-of Court of Common Pleas
Beaufort County, South Carolina

July /5/, 2011

Beaufort, South Carolina

S\%’})RN TO before me this
(8" day of July, 2011,

——

Notary Public for @'outh Carolina

My Commission Expires: # 30/17
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STATE OF SOUTH CAROLINA™ ™

THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2614; cr;, (Q7—2176

o
i

COUNTY OF BEAUFORT

BLOODY POINT PROPERTY
OWNERS’ASSOCIATION, INC.,

Plaintiff,
DEFAULT AND REFEREN@E’

VS,

WILLIAM A. ASHTON, JR. and
MICHELE C. ASHTON,

Defendants.

M e N e e M e M N i S

This action is one for foreclosure of a regime lien, for unpaid fees and assessments on specific

real property. The Lis Pendens, Summons and Complaint were filed on May 17, 2011. The Defendants

are in default.

IT APPEARING that the Defendants William A. Ashton, Jr. and Michele C. Ashton are now in

default;.and

IT FURTHER APPEARING that pursuant to Rule 53(b), SCRCP as amended, effective
September 1, 2002, that this foreclosure is a proper matter to be referred to the Master-in-Equity for
Beaufort County, with authority to enter a final judgment in thé cause; and, |

NOW, upon motion of the attorney for the Plaintiff,
IT IS ORDERED that the Defendants, WILLIAM A. ASHTON, JR. and MICHELE C.

ASHTON, are in default and this case is referred to the Honorable Marvin H. Dukes, III, Master—
in-Equity for Beaufort County, who, pursuant to Rule 53(c), SCRCP, shall exercise all power and

authority which a Circuit Judge sitting without a jury would have, including but not limited to, making

findings of fact and conclusions of law; directing entry of final judgment in this action; hearing any

:-:-?-'_': XH --::l"::;::’:‘

=
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‘ issues, including motions, after sale or judgment; issuing any and all Orders and Supplemental Orders,

Writs of Assistance and hearing any issues involving possession and/or removal of property and appraisal

proceedings under Section 29-3-360, et seq. of the South Carolina Coade. Pursuant to Rule 53(e),

SCRCP, any appeal from the final judgment entered by the Master-in-Equity shall be to the Supreme
Court or the Court of Appeals as provided by the South Carolina Appellate Court Rules. Any judicial

sale of the property subject of this action may be held on a day other than the regular judicial sale day.

IT IS SO ORDERED!

UMXMLL\
~ChiefAthmnimistrativege or Clerk of Court
~ Beaufort County, South Carolina

September _37 , 2011
Beaufort, South Carolina

( 1 SO MOVE:

FINGER & FRASER, P.A.

(il

( Juli§ A. Serafino, Esquire
33 Hospital Center Common, Suite 200
Post Office Box 24005
Hilton Head, South Carolina 29925-4005
(843) 681-7000
Attorney for Plaintiff
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File No. 11513212, ACC

E;«Mb;* &

SUMMARY APPRAISAL REPORT OF
THE PROPERTY LOCATED AT
42 Fuskie Lane

Daufuside Island, SC 29915

as of

April 2,2012

for

. Client:William A Ashton Jr MD&Michele C Ashton
120 Marlbrooke Way
Kennett Square, PA
19348

by
Accent Appraisals, Inc.

PO Box 5185
Hilton Head Island, SC 29938
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Complete Appraisal Analysis - Summary Appraisal Report

LAND APPRAISAL REPORT File No.1 1513212,ACC

" [ Bomover NJA

Census Tract 21.01 Map Reference  §00-027-A-0055

Property Address
Clty Daufuskie Island

42 Iuskie Lane

County Beaufort State SC ZpCode 29915.

Sele Pice SN/A

Legat Desaiplion Lot 55 Daufuskie Island Club PH 1 PB 37 P12

Daleof Sale N/A

LoanTerm N/A yrs.  Property Righls Appraised Fee Dl.easehcld DDeMr\!nisPUD

‘| Acual Reat Estate Taxes $1670/2011
tenderCllent  Client:William A Ashton Jr MD&Michele C Ashton
Octupant Unimproved Site __ Appralser  Berendina E. Page

(yr) Loan chames lo be pald by selter $N/A

Other sales concessions ~ N/A
Address 120 Marlbrooke Way , Kennett Square, PA, 19348
i Estimnte Market Value

o Appt

Location

Bulll Up

Grovah Rate
Property Values
Demand/Supply
Markeling Time

[ uan
[ overrsw

[:] Fully Dev. D Rapid

Increasing
D Shortage

D Under 3 Mos.

{X | sububan
25% 10 75%

D In Balance
[ e m0s.

‘_] Rura
|:] Under 26%
[x]

Employmenl Stability
Steady Conventence lo Employmenl
Stable Convenlence Lo Shopping
Conventence lo Schools

Adequacy of Public Transporalion

Over 6 Mos.

Preseniland Use 40 % 1 Family % 24 Fam % Apts. 1 % Condo | % Commerclal Recrealional Fadiilles
X % Industrial %Vacant 58 % Recrentional&Unimproved Adequacy of Utlities

Change in Present Land Use Not Likely Ukely () Taking Place (%) Property Compalibilily

( ) From lindeveloped To Res&Commercial Protectlon rom Detimenta! Conditlons L X | ||
Predominant Occupancy Owner | i Tenant % Vacant Polica and Fire Protecuon X L |
Singte Family Price Range $40 tos 2+ Mil. F Value $ 400,000 General Appearance of Properties LI
Single Family Age New yis. to 80 yrs. F Age  20-24 yrs. | Appesl to Markel L_|
Comments Including those factors, ble or fz affecing (eg. public paks, schools, noise) Daufuskie Island is d eveloned as

an upscale, secluded, excluswe golfaml country club retreat l'enturlng 2 nrlvate & gated residential subdlwsmns -Haig

23,104 Sf/0.53 Ac o 1

Zoning Classificaion PUD - Planned Development Presen! improvements - do - do nol conform to zoning reguations
Highest and besl use: D Present use - Other (specify) [mprove with a Single Family Residence )

Public Other (Describe) OFF SITE IMPROVEMENTS Topo Generally Level

Per attached Plat

Strest Access: [:] Public Privale size (.53 Acres
3 D LPTaldTypical Sudace Asphalt/CmmnMuntad Shape  Rectangular
Water A [ Jpuie [xJpavato| view Golf & 20d Rw Ocenn

Dranage  Appears Adequate -sloping to road _ _
15 the property focated In & HUD Identiied Special Flood Hazard Area? [ o [X] ves

There are no adverse easements

D Storm Sewer D CurtVGutter
D Sidewalk [:] Street Lights

any apparent adverse easements, encroachmenls or other adverse

San. Sewer .
D Underground Eled & Tel.

bis ncludl

C

or unf;

or encroachments known or made known which nega(welz affect thc sub|ecl s value. Tymcnl building setbacks Flood panel

The undersigned has reciled three recen! sales of properies mosl skmilar and proximate lo subjed and has conskdered lhese in Ihe market analysls. The descﬁpllon Includes a doﬂal
adjustment, reflecting marke! reaction lo those items of significant vadation between the subject and a Item in the property is superof to, o
more favorable than, thé subjed popedy, a minus (3 adJusnnenl Is mads, thus reducing the Indicated valus of subjed; If a smnlﬁcanl item in the comparable Is Inferior to, or lass favorable

than, the subjed property, a plus (+) is made, thus | the value of the subject.
iTEM Subjed Property " COMPARABLE NO. 1 COMPARABLE NO. 2 COMPARABLENO.3 .
Address 42 Fuslde Lane 83 Fuskie Ln 91 Fuslie Lane 110 Martinangel Ln
Lot 1 Melrose
Proximity lo Subj. 1.66 miles NE
Sales Piics 363,400 ‘|5 315,000
°| Price $ N/IA - $ T = |3 N/AS
' | Data Source CntyReds/Insp./MLS - ||MLS#310904(@$450,00CntyReds MLS#305666@ 599,000CntyReds MLS#30986(@8399,!]OOmeRcd*
| pate of Sate and DESCRIPTION DESCRIPTION b DESCRIPTION E DESCRIPTION ad s
| Time Adustmen! sp. 04/02/2012 1012372011 losi13non 1171422011
| Location BlnodyPoint/Daufuskie||BloodyPoint/Daufuski BloodyPoint/Daufusli
SlieViey Golf/2nd Row Ocean SuperiorfiOcean Front Sunérior
£ Site Area 0.53 AC Superiori{l.74 Aci- Superior||0.78 Act- Superior
1 Saft/Acre 23,104 Sqft Superiori{75,794 Sqft+- Superior(33,845 Sqft+- Superior
$$/Sqft N/A N/A 54,80 Sqft N/AlD 31Sqfe N/A
DaysOnMarket [N/A 25 Days/REQ Prop 101 Days/REQ Prop b.S Mo ShoriSale
'Sa]es of Flnanding N/A Reol0/03/11@360,000 Reol0/04/10@590,75p Prior Sale
; Concesslons N/A 06/11/08@1,200,000 11/03/04(a) 289,508 08/04/05(@$1,000,00
Net Adj. (Tolal) Plus Minus $ Plus Minus ~ § Plus Minus §
Indicaled Value Gross 0.0% Gross 0.0% * Gross 0.0%
of Subjedt Net 0.0% $ 360,000 Net 0.0% $ 363,400 Net0,0% $ 315,000
Comments on Market Date:  SEE ADDED COMPARABLES 4,5,6,7.8&9. AND THE ADDITIONAL COMMENTS ADDENDUM ,
& and G of Appral This a isal is made on_an upimproved residential building site lot SS Daufugkie Istand

Club ph I- Bloody Point - Daufuskie Island, SC

‘8
B ,
g Fine! Reconciliation:  The Market Data Approach best arts the final conclusion of value represents the actiong of buyers
f:8'[a_nd sellers in_the market place. See addition comments addendum -Marlket data. i
H_J . 2012 lobe § 140,000
Did Did Not Physically Inspect Property

2012

Name  Derendina E. Page Y Nama oo
Siate §C License Ceniﬁcau'on # 2571 ecor %{a@ppeal Dernse DCamﬂmllnn #

Acceﬂ éﬂﬁnﬁ %E Ine.
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File No. 1,]1513212,ACC

. ADDITIONAL COMPARABLES
Bomower/Client N/A
Propery Addiess 42 Fuslde Lane
Clty Daufushie Istand County Reaufort State SC - ZpCode 29915
Lender Client; Willi. D .
] ITEM Sublect Property CONMPARABLE NO. 4 COMPARABLE NO. 5 COMPARABLE NO. 6
Address 42 Fuskie Lane 70 Fuskie Lane 24 Fuskic Lane " ||4 Fuskie Lane
i Lot 45 Bloody Point Lot 64 Bloody Point Lot 74 Bloody Point
Prosdmily to Sub. —J|0.31 miles SW s NE
.| setes Prica T s 149,000 Is 249,000 “ o s 199,000
£ {pice s - NJAll: s N/AJl = s Nl I 0 s N
»;_5‘« Data Source CntyReds/Insp/MLS [[ML.S#305492/County Récds MLS#315052/County Recds IMLS#303034/County Recds
2| Dato of Sate and DESCRIPTION DESCRIPTION alld DESCRIPTION a8 DESCRIPTION adibld
S| Tme Adustrent  lynop. 04/02/2012 LIST/AvgNego28% -42,000/[LLIST/A vgNego28% -70,000]|LIST/AvgNego28% | -56.000
; E Locallon i BlaodyPoint/Daufuslie||BloadyPaint/Daufuski BloodyPoint/Daufusliie BloodyPoint/Daufuskie
E Sile/MView Golf/2nd Row Ocean _[Mrsh/G1f/2nd RwOcn Golf/2nd Row Ocean LgnGIlff2ad RwOcn
& Site Area 0.53 AC 0.63 Act- 10.53 Act- 10.83 Act-
L] Sqft/Acre 23,104 Sqft 27,443 Sqftt- 23,086 Sqftt- 23,086 Sqft+-
g $$/Sqft N/A $5.43/ Sqft $10.79/ Sqft $8.62/ Sqft
| DaysOnMarlet IN/A LD 12/06/10/481Days LD 04/12/12 LD 08/02/10/605Day}
Sales orFinandng ~ [N/A Prior Sale Prior Sale
Concesslons N/ 372 )2 09/24/01(@190,000 12/26/01(@130,000
Net Adj, (Total) ] Minus $ -42,000 | lews| x| mines s 70,000 [ Jps [X ] timus s -56.000
Indlcated Value Gross 28.2% Gross 28.1% Gross 28.1%
of Subjed Sn LI TR ; Net-282%  $107,000 Net-28.1% 8 179,000 Net-28,1% _$ 143,000
Comments on Marke! Data Analysls In addition to comps 4,5, &6 ML.S# 234192 Lot 57 Bloody Poin't -38 Fuskie Lane Mailing 0.53

Acres site is listed as of 11/13/2006 at $625.,000-. List price for this site has not been adjusted over time to reflect market
behavioy. It sold prior_on 03/25/1999 at $95,000

[T lie most recent market sale for the subject property is on 06/06/2001 nt $201,500 and on 12/09/1999 at $110,000. Comparabhle 4
lsold prior  03/026/05 at $220,000 and on 10/09/00 at $149,000. Prior sale comp. 5 is on 09/24/01 @$190,000. Prior sale comp 6 is on
12/06/01 @$130,000

Record of Appeal
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File No. ] 15132]2,ACC

ADDITIONAL COMPARABLES
Borrower/Client N/A
Property Addiess 42 Fuskie Lane
Clly Daufuskie Island Counly _ Beaufort State SC ZpCode 29915
Lender ient: Witli i N
ITEM Subject Property COMPARABLE NO 7 il CONPARABLE NO. 8 COMPARABLE NO §
Address 42 Fuslde Lave 29 River Rd 86 Fuskie Lane 97 Fuslde Lane
K Lot 55 Bloody Point _|[Lot 8 Bloodty Pont Lot 109 Bloody Point Lot 106 Bleody Point
" | Prosimity to Subj TR T4 mites NW 0,45 mites SW 110.55 mites SW
Sales Pica $N/A = T ds 129000 f .- shotcfs 259900 |l .- wels 499,000
@ {Poce 5 Njaj - T s NiAJL “ s Nl T s NJA
g Data Source CrntyReds/Insp. /MLS IMLS#314817 Recds MLS#314973/County Recds MLS#309617/County Recds
* 2| ate of sale and DESCRIPTION DESCRIPTION 2ald ’ DESCRIPTION e DESCRIPTION sl
LS Time Adjustment. . {1np 04/02/2012 LIST/A vgNego28% -36,000{|LIST/AvpNego28% -73,000){LIST/AvgNego28% | -140,000
E Location BloodyPoint/Daufuskie [IBloodyPoint/Daufusli BlogdyPoint/Daufushie BloodyPoint/Daufuskie
e SlteMiew Golf/2nd Row Ocean _{|Golf/OceanQrnt Inferior [Marsh/2nd Row Ocean River/Ocean i Superios
% Silo Area [(_1.53 AC IQSZ Act- 0.92 Act- Superionil,14 Act- Superioy]
& | Sqft/Acre 123,104 Suft 22,651 Sqft+- 40,075 Sqfit- Superior 149,658 Sqfi+- Superjor
é | $3/Sqft N/A $5.70/ Sqft $6.49/ Sqft/Listprice $10.05/ Sqft/Listpricg
| DaysOnMarket {N/A LD 04/01/12/1 day LD 04/06/12 LD 06/27/11/245Dayp
Sales o Financing N/A Prior Sale Prior Sale Prior Snle
Concessians NIA 04/26/05 @129,060 _109/15/03@250.,000 n'//omsfa 725,000 | -
Net Adj (Total) - ) - Plus | X | Minus § -36,000 Plus| X | Minus _ § -73,000 Plus | X | Minus § -140,000,
| indicated Value : Gross 27.9% Gross 28.1% . Gross 28.1%
| of Subleat Net-279% __$ 93.000f Net-281% § 186,900} Net-281% § 359,000

Commenis on Market Dala Analysis The only prior sale for comp. 7 is on 04/26/05 at $129,000. Comparable 8 sold prior _on 09/15/03
$250,0600 and on 09/29/00 at $295.000,-0n 06/13/00 it sold at $170,000 (seiler Melrose Co) On 060/5/00 it nppears Mr.&Mrs.
tilward sold lot 109 to the MelroseCo at (@8325,000 Comparable 9 sold prior 07/07/05 (@$725,000. It is listed at $499.000 or at

131 %+- below purchase price,

IMLS#301758 is an expired listing on 03/23/2012 of lot 85 Bloody Point (21 River Rd)0.50 Ac site listed at $85.000, reduced from

595,000 when it was first listed on 06/070/2010. it sold prior on 12/20/2007 at $145,000 and on 06/22/05 at $150,000

"{Comparable 9 js added only because of the lack of recent sales. Comp. 9 and expired listing lot 85 appear good indicators of
L_n_mrkct conditions/value trend,

Record of Appeal
Aumﬁr;&%@. Inc.
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File Ho. L1S13212,ACC

. Bormower or Owner N/A

Property Address 42 Fuskie Lane

cly _ Daofuskde Island Counly _Beaufort Sl SC_ Zip Code 29915
Lender or Client Client; Willi on Jr MD ichele C Ashton
Neighberhood

Daufuslde Island is developed as an upscale, secluded, exclusive goif and country club retreat featuring 2 private & gated
residential subdivisions - Haig Point and Melrose Plantation knowi as The Daufuskie Istand Club & Resort. Development
of Daufuskie Island began began in 1985, In addition to the 2 gated residentinl communities, plotted development
progressed with Bloody Point, Maryfield, Indian Springs, Governors, Oakridge & Beachfield S/D.

Historical Daufuskie, is the home of mostly Daufuslde natives.

Bloody Point is founded in 1991 and covers 350 acres. It features 110 plotted homesites combined along Fuskie Lane and
River Road. Approximately 15 sites are improved with a single family residence.
1 Fuskie Lane features Sandy Lane Villas a 32 unit Ocean Front Condominium complex.

Daufuskie Island is a small barrier ferry served island. Recent population numbers are approx 400 permanent residents and
the same as part time residents. The few paved roads on the island are mainly within the residential subdivisions. Most roads
outside the subdivisions - " plaatations®, are dirt/sand roads. : :
Transportation on the island is primarily electric/gas golf cart although some automobiles/trucks are on the island.

Besides the Haig Point ferry to Hilton Head Island, which services mostly it's members and their guests, ferry services are
extremely limited with as little as 2 round trips daily and none on Sunday's (current round trip fee is $28.00 per persen with
children under 2 are free).

The limited ferry services is a result of the Bankruptcy of all the asseis of the Daufuskie Island resort, & Breathe Spa (a.)ca

Melrose) in January 2009,
Assets of the resort include: the Inn, two goif courses (Melrose and Bloody Point) , tennis courts, several restaurants, beach

club, an equestrisn center, entitlements to develop more than 500 commercial and residential parcels. .
Mr. Robert C.Onorato became the Appointed Trustee for Daufuskie Island Properties, Inc Chapter 11 Bankruptcy

The Bloody Point $/D sold at auction in 06/2011 to Brisn McCarthy. Under new ownership, the golf course is currently
under rehabilitation by Love Design Group. (see additional pictures subject property). The Club House Restaurant, "The
Eagles Nest" has reopened. "Permits have been issued for the community dock to be built behind the 17th green on the
Mungen River , to provide limited ferry service to and from Savannah, Ga. The former "Spa" Building is being renovated
into a facility with 7 bedrooms for owners and golfers to stay” data 01/12/2012.Bloody Point Property Owners Newsletter,
by Tony Simonel, President Bloody PointPOA. o N

As a result the the chapter 11 bankruptcy and the economic downturn, property values have steadily declined with the -
number of available Short Sale and REO properties increasing, whilst demand is tralling supply.
MARKET CONDITIONS DAUFUSKIE ISLAND - BLOODY POINT.

DAUFUSKIE ISLAND:

169 residential; building sites are listed in a list price range $1. - $1,399,000

§1.00 site is located in Haig Point. It requires Club Membership valued at $65,000.
In addition a 194.25 acre undeveloped tract is listed at $3,900,000.

27 sites sold in the past 12 months ranging $1.-8425,000
6 sites are current coniracted scheduled fo-close in a list price range $17,500-5399,000.

BLOODY POINT:

Of the 169 residential sites listed, 11 are located in Bloody Point in a list price range $129,000-$1,399,000 (sce attached
map Bloody Point §.D)

Of the 27 sales, 2 Bloody Point sites sold on the past 12 months. -Both are REO Properties ( See comparables 1&2)
Lot 31 at $356,000 - MLS#310904
Lot 35 at $363,300 - MLS#305666

1 Bloody Point site sold in the previous 12 mo period 04/10-04/11
(M1s#255287 Lot 25 a short Sale at $699,000 on 07/16/2010.  °

Sandy Lane Condominiums;

4 Units are currently listed in a list price range $550,000-5650,000 ( Unit 1403 is a shorts ale listing at $650,000- None are
REO Property Listings)

2 units sold in the past 12 months both are REO properties selling cash at $360,000 unit 2204 and $340,000 unit 1203

Unit 1104 is the only sale in the previous 12 mo period 4/2010-4/2011 an REO Property it sold Cash 06/23/2010 @ $350,000.

34 homes are listed on Daufuslie Island in a listed price range $99,000-$1,995,000
16 sold in the past 12 months in price range $39,900-5823,000.

5 homes are under contract scheduled to close in a list price range $229,00-8229,000
in addition 1 is a contingent- subject to Isting, listed at $§599,000

Of the 34 homes listed 1is located within Bloody Point MLS# 314119 lot 13 - 35 Fuslie Lane at $§1,995,000.
No homes sold in (he past 12 month period. None sold in the previous 12 mo period 04/2010-04/2011.
Data is per MLSofHHI .

NEIGHBORHOOD: FAIR RATING a result of the bankruptcy and current economics. Poor Transportation rating
reflects Limited Ferry Services. Recreational facilities at present are fair,

Year 2012 Bloody Point HOA dues are $1,150 for the year. (per GW services)

Record of Appeal
Accen?mﬁ! |!n%,q n.c.

Page 5 of 16



. Fl|ar““71 LiS13212ACC

- ADDITIONAL COMMENTS . = *
A S PagedlT oL
Bomower or Qumer N/A
Property Address 42 Fuskie Lane
City Daufuskie Island Counly Beaufort sate  SC -~ Zip Ceda 29915
Lender or Cignt Client:William A Ashton Jr MD&Michele C Ashton

Comments on Marlet Data

Disclosure: 1 certify, as the appraiser, that I have NOT appraised, or provided a previous service regarding the subject
property in the past 36 meonths prior to this assignment and that I have no current or prospective inferest in the subject
property or parties involved. . X

‘I certify, as the appraiser, that I have complied with the Home Valuation Code of Conducts in all aspects of the appraisal
process.

Scope of work: Provide an opinion of market value as of the effective date of this veport 04/02/2012.

Intended use is fo rebut the 01/06/2012 sale and sales price of the subject property at $8,800 recorded book 3111/page
1291 )
Intended user(s): Dr.& Mrs. William Ashton Jr. and fheir legal representatives.

NO other use and users are identified, nor intended by the appraiser.

The subject property is located in Bloody Point §/D on Daufuskie Island, SC. It is an unimproved residential building site
lmown as lot 55 Daufuskie Island Club Phase 1. Property ID R800 027 00A 0055 0000, Key # 01824887

Due to the lack of recent szles comparable to subject property and located within Bloody Point S/D, 9 Comparables are
utilized in this report. Comps. 1,2and 3 are closed sales comparables. Although all 3 closed sales co mparables have a
superior valued ocean front location, they are considered good indicators of the Bloody Point - Melrose market conditions.

Comp. 1 & 2 are REO property sales located in Bloody Point. Sale 2 is a short sale property sale located in Melrase S/D,

Because none of the 3 sales are arms length transactions, No adjustment is established to the comparables pertaining to the
superior valued site/view @S/sqft. Instead listing comparables 4,5,6,7,8 &9 arc added. All listing comparables are adjusted
for negotiation at 28% based on the list fo sale price comparables for 4,5 and 6. .

Comps 4,5&6 are considered the best indicators of value for the subject property, with added consideration of
comparables 7, 8 resp. Comp. 9 is given least consideration.

The best indication of value for the subject property is provided from within Bloody Point S/D. With Melrose Plantation also
selling a banlaruptcy sale in 2011 it's market conditions are most similar to Bloody Point.

Salesflistings from within Haig Poini-a gated golfing community are not considered comparable. They include mandatory
¢lub membership valued at $65,000+-, Other developing Daufuskie S.D & Historical Daufuslde are no golfing communities
and are not comparable,

With the limited available sales data, the comparables ufilized here are the best indicators of value for the subject property
at this time.

Accent gﬁgﬁstﬂéﬁc.
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Borrowier or Owner  NJ/A

Property Address 42 Fuslie Lane
City __Daufuslie Island County Beaufort Stete  SC ZlpCode 29918
Client Client:William A Ashton Jr MD&Michele C Ashton

Record of Appeal

FRONT VIEW OF
SUBJECT PROPERTY.

REAR VIEW OF
SUBJECT PROPERTY

STREET SCENE OF
SUBJECT PROPERTY

Accent msﬂ"sﬁl,lc.
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PHOTOGRAPH ADDENDUM

Borrower or Ovmer  N/A

Property Address 42 Ruslhde Lane

Clty _Daufuside Islund Counly _Beaufort Sisle  SC Zlp Gode 29915
Client: Willinm A Ashton Jr MD& Michele C Ashton

Clienl

hE

2
3
R

42 Fuskie Lane
SITE MARKER

s

o

42 Fuslkie Lane
GOLF COURSE PICT 1

42 Fuslde Lane
GOLF COURSE PICT 2
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LOCATION MAP

Bomowser or Ovmer  N/A
Property Addiess 42 Fuskie Lane
Cly _ Daufuskie Istand Counly  Beaufort Stale  SC
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FileNo.  y1513212.4CC
DEFINITION OF MARKET VALUE:  The most probable price which a property should bring in a compelilive and
open market under all condilions requisite o a fair sale, lhe buyer and seller, each acling prudenlly, knowledgeably
and assuming the price is nol affecled by undue slimulus. Implicit In this definition is the consummation of a sale
as of a specified dale and the passing of iitle from seller to buyer under condilions whereby: (1) buyer and seller
are typically motivated; (2) both parties are well Informed or well advised, and each acting In what he ‘considers his
own best inlerest; (3) a reasonable lime is allowed for exposure in the open markel; (4) paymeni is made in lerms
of cash in U.S. dollars or in lerms of financial amangements comparable therelo; and (5) the price represenis the
normal consideralion for the property sold unaffecled by special or crealive financing or sales concessions® granted

by anyone associated wilh the sale.

‘Adjustments lo the comparables musi be made for special or crealive financing or sales concessions.  No adjustments
are necessary for those costs which are normally paid by sellers as a result of iradition or law in a markel area;
these costs are readily ideniifiable since the seller pays these costs in vidually all sales transaclions. Special or
cregﬂve financing adjustments can be made to. lhe comparable property by comparisons to financing lemms offered
by a third party }nsliluliona] lender that is not already Involved in the property or ftransaction. Any adjus(ri{enl
should not be calculated on a mechanical dollar for dollar cost of the financing or concessions but the dollar
amount of any adjustment should approximate the marketl's reaciion to the financing or concessions based on ihe

appraiser's judgment,

STATEMENT OF LIMITING CONDITIONS AND APPRAISER'S CERTIFICATION

CONTINGENT AND LIMITING CONDITIONS: The appraiser's cerlificalion that app'ears in the appralsal report -

is subjecl 1o the following condilions:

1. The appraiser will not be responsible for matiers of a fegal nailure tha! affect either the property being appraised
or the tille 1o il. The appraiser assumes that the title is good and markelable and, therefore, will not render any
opintons about the tile. The property is appraised on'the basis of it being under responsible ownership. ’

2. The appraiser has provided a skeich In the appraisal report to show approximate dimensions of the improvements
and the sketch is included only lo assist the reader of thé report in visualizing the property and understanding the

appraiser's determination of its size.

3. The appraiser has examined the available flood maps t(hat are provided by the Federal Emergency Management
Agency (or other data sources) and has noted in lhe appraisal report whether the subject site is located in an

° identified Special Fiood Hazard Area. Because the apprailser Is not.a surveyor, he or she makes no guarantees,

express or implied, regarding this determination.

4. The appraiser will not give testimony or appear in court because he or she made an appraisal of the properly in

question, unless specific arrangemenits to do so have been made beforehand.

5. The appraiser has estimated the value of the land In the cost approach at lls highest and best use and the
improvemenis at (their contributory vlalue_ The separate valualions of the fand and improvemenis must not be

used in conjunction with any other appraisal and are invalld if they are so used.

6. The appraiser has noted in the eppraisal report any adverse condilions (such .as, needed repairs, depreciation, the
presence of hazardous wastes, loxic substances, elc) observed during the inspection of the subject property or that
he or she became aware of during the normal research involved In performing the appraisal. Unless otherwise staled
in the appraisal report, the appraiser has no knowledge of any hidden or unapparent conditions of the property or
adverse environmental condilions (including the presence of hazardous wasles, loxic substances, etc) that would
make the property more or less valuable, and has assumed Iﬁat there are no such ‘condilions and makes no
gusrantees or warranfies, express or lmplieci, regarding the condition of the propeity. The éppralser will not be
responsible for any such conditions that do exist or for any engineering or testing that might be required lo discover
whether such conditions exist. Because the appraiser is not an expert in the field of envifonmental hazards, the
appraisal report must not be considered as an environmental assessment of the property.

7. The appraiser obtained the information, estimates, and opinions that were expressed In the appraisal report from
sources that he or she considers lo be reliable and believes them to be true and comect. The appraiser does not
assume responsibility for the accuracy of such items that were furnished by other pariies.

8. The appraiser wil not disclose the contents of the appraisal report except as provided for In the Uniform

Standards of Professionat Appraisal Practice.

8. The appraiser has based his or her appraisal repori and valualion conclusion for an appraisal that is subject to
salisfaclory ‘complefion, repairs, or allerations on the assumption that complelion of the improvements will be

performed in a workmantike manner.

10. The appraiser must provide his or her prior written consent before the lender/client specified in the appraisal
report can distribute the appraisal report (including conclusions about the properly value, the eppraiser's identty
and professional designations, and references to any professionel appraisal organizations or the firm with which the

appraiser is assoclaled) to anyone other than the borrower;, the morigag or ils st and igns; the morngage
insurer; consulianis; professional appraisal organizations; any slale or federally approved financial instilulion; or any
department, agency, or instrumenialily of the United States or any stale or the District of Columbla; except that
the Jender/cllent may distribute the propery description seclion of the reporl only to dala collecion or reporiing
service(s) without having to oblain the appraiser's prlor writlen consent. The appraisers written consent and
approval must also be obtained before the appraisal can be conveyed by anyone to the public through advertising,

public relations, news, sales, or other media.

Freddie Mac Form 439 6-93 Page 1 of 2 Fannie Mae Form 10048 6-83

Record of Appeal
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APPRAISER'S CERTIFICAT[ON: The Appraiser certifies enq agrees that:

1. 1 have researched Ihe subject market area and hava selecled a minlmum of three recent sales of properties most
similar and proximate to the subject property for consideration In the sales comparison analysis and have made a
dollar adjustment when appropriate 1o reflect the market reaction to ihose ilems of significant  variation. If a
significant ilem In a comparable property is superior fo, or more favorable than, the subject propery, | have made
a negslive adjustment to reduce the adjusted sales price of the comparable and, if a significant ilem in a comparable
property is inferior 1o, or less favorable than the subject property, | have made a posilive adjustment to increase the

adjusted sales price of the comparable. -

2. | have laken inlo consideration the factors that have an Impact on value In my development of the eslimate “of
market value in the appraisal report. | have not knowingly withheld any significanl information from ihe appraisal
report and | believe, 1o the best of my knowledge, thal all statemenis and information in the appraisal report are

true and correct.

3. | slated in the appraisal report only my own personal, unbiased, and professional analysis, opinions, and

conclusions, which are subject only to the contingent and limiting conditions specified in this form.

4. | have no present or prospective inlerest in the properly that is the subject fo this report, and | have no present
or prospeclive personal inerest or bias with respect to the parlicipants in the transaction. | did not base, elther
parﬂally-or completely, my analysis and/or llje estimate of market value In the appraisal report on the race, color,
religion, sex, handicap, famiflal status, or national origin of either Ihe prospeclive owners or occupanis of the subject

peoperty ar of the present owners or occupanis of the properties in the vicinlty of the subject property.

&. | have no present or conlemplated fulure interesl in the subject property, and neither my currend or future
employment nor my compensation for performing this appraisal is contingent on the appralsed value of the property.
6. | was not required to repont a predetermined value or direclion in value that favors the cause of the cfient or
any relaled party, the amount of ihe value estimate, the atiainment of a specific result, or the occurrence of a
subsequent event in order to recelve my compensation and/or employment for performing the appraisal. | did nol
base the appraisal report on a requested minimum valualion, a specific valuation, or the need to approve a specific

mortgage loan.

7. 1 perormed ihis appraisal in conformity with the Uniform Standards of Professional Appraisal Practice thal were
adopled and promulgated by the Appraisal Standards Board of The Appraisal Foundation and thal were in place as
of the effeclive dale of this appraisal, with the exceplion of the departure provision of those Standards, which does
nol apply. 1 acknowledge thai an estimatle of a reasonable time for exposure In the open market is a condifion In
the definition of market value and the estimate | developed is consistent with the marketing time noted in the

neighborhood seclion of this report, unless | have otherwise stated in the reconciliation section.

8. 1 have personally inspected the interior and exlerior areas of the subject property and the exterior of all properties
listed as comparables in the appraisal repont. | furher cedify that | have noted any apparent or known adverse
conditions in the subject improvements, on the subject sile, or on any site within the immediate vicinity of the
subject property of which | am aware and have made adjustments for these adverse conditions in my analysis of
the propery value to the extent that 1 had market evidence ta support them. | have also commentad about the

effect of the adverse conditions on the marketability of the subject property.

8. | personally prepared all conciusions and opinifons aboul the real estate that were set forth in the appraisal repor.
if | relied on significant professionat assislance from any individual or individuals in the performance of the
appraisal or the preparation of the appraisal report, | have named such Individual(s) and disclosed the specific tasks
performed by them In the reconciliation section of this appraisal report. | cerdlify that any Individual so named is
qualified Alo perform the tasks. | have not authorized anyone to make a change to any ltem In the reponr; therefore,
if an unauthorized change is made to the apﬁralsal report, | will take no responsibliity for it.

SUPERVISORY APPRAISER'S CERTIFICATION: if a supervisory appraiser signed the appraisal repont, he or she
certifies and agrees that: | direclly supesvise lhe appraiser who prepared the appraisal repont, have reviewed the appralsal
reporl, agree with the slatements and conclusions of the appraiser, agree to be bound by the appraisers cenifications
numbered 4 through 7 above, and am taking full responsibility for the appraisal and the appraisal report,

ADDRESS OF PROPERTY APPRAISED: 42 Fuskie Lane , Daufuslie Island, SC 29915

APPRA I% SUPERVISORY APPRAISER (only if required):
Signature: 2 Signature:
Neme: Berendina E. 'Pazc - ) ) " Name:
Dale Signed:  Aprit 15,2012 Date Signed:
State Cerification#: 257} State Ceriification #;
or State License #: or State License #:
State: SC Stale:
Explration Date of Certification or License: 06/30/2012 Expiration Date of Cedification or Uicense:
D Did D Did Not inspect Properly
Freddie Mac Form 439 6-93 Page 20f 2 Fannie Mae Form 10048 6-93

Record of Appeal

: 1
Accent Anmm a4 Page 16 of 16



}/bwg/% E%{Mbt';/ /4 |01 0 G G 1 B 5 )
‘ Nj @9\ ; fort. |
5 . COUNTY BRaaufor County

QOP repared by: BR 01431 PG 0032
FILE NUM 2001034053

BETHEA, JORDAN & GRIFFIN, P.A.
Shelter Cove Executive Park, Suite 400 g:la‘:'e:yfr::x gg; ’ gg
23-B Shelter Cove Lane RECORDING FERS ' 10.00
Post Office Drawer 3 .

X RECCRDED BY B BING
gjgo)n;g;?;l!;llam’ 5¢ 2993 RECORDED 06/12/2001 02:57:126 pM

RECORDED
2001 Aug -13 02:20 PM
BEAUFORT COUNTY AUDITOR
STATE OF SOUTH CAROLINA ) o
) ‘ . TITLE TO REAL ESTATE

COUNTY OF BEAUFORT )

KNOW ALL MEN BY THESE PRESENTS, THAT North Amérlcan Telecom, Ltd. , a Pennsylvania Corporation
, hereinafier "Grantor(s)“, in the State afofesaid for and in consideration of the sum of TWO HUNDRED ONE THOUSAND FIVE
HUNDRED DOLLARS and 00/100 ($201 ,500.00), to Grantor(s) in hand paid at and before the sealing of these presents by William'
A. Ashton, Jr., M.D. and Michele C. Ashton » hereinafter "Grantee(s)", whose address is 120 Marlbrooke Way, Kenneat Square,
PA 19348, in the State aforesaid the receipt whereof is hereby acknowledged, have granted, bargained, sold and released, and by
these Presents do grant, bargain, sell and release unto the said William A. Ashton, Jr., M.D. and Michele C. Ashton , @s joint tenants
with the right of survivorship and not as tenants in common, their Heirs and Assigns forever, the following described property:
ALL that certain piece, parcel or lot of land situate, lying and being on Daufuskie Island, Beaufort County, South Carolina, known
and described as Lot Number Fifty-Five (55) Daufuskie Island Club Phase I, Bloody Point, and being more particularly shown and
described on a plat thereof recorded in the Beaufort County Records in Plat Book 37 at Page 12 and revised in Plat Book 50 at Page
101. For a more detailed description as to courses, metes and bounds, reference may be made to said plat of record. "
Declaration of Covenants, Conditions and Restrictions for the Daufuskie Island Club Homesites, dated October 26, 1989 and
recorded in the Beaufort County Records in Deed Book 539 at Page 1350, as amended in Deed Book 866 at Page 239, Deed Book
983 at Page 1998, and Deed Book 1223 at Page 1106, and Assignment of Rights as recorded in Deed 697 at Page 1320,

The property intended to be conveyed herein is the same property conveyed to the within Grantor by Deed from Bloody Point Asset
Corporation, dated December 9, 1999, and recorded in Book 1244 at Page 1954, Beaufort County Records, on December 23, 1999,

This Deed was prepared in the Law Offices of Bethea, Jordan & Griffin, P.A., Post Office Drawer 3, Hilton Head Island, South
Carolina 29938, by Cary S. Griffin,

R R800-027-00A-0055-0000

Record of Appeal
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TOGETHER with all and singular, the Rights, Members, Hereditaments and Appurtenances to the said Premises

belonging, or in anyWise incident or appertaining,

TOHAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the said Grantee(s) as joint
tenants with the right of survivorship and not as tenants in common, their Heirs and Assigns forever; subject, however, to the rights,
conditions and restrictions that constitute covenants running with the land, all as set forth herein.

AND Grantor does hereby bind itself and its successors, Assigns, to warrant and forever defend, all and singular,
the said Premises unto the said Grantee(s) their Heirs and Assigns, against itself and its successors, and all persons whomsoever

lawfully claiming, or to claim the same or any part thereof,

Record of Appeal

T Page 156~




WITNESS my Hand(s) and Seal(s), this @ £7

OR BK 01431 pace 0034

day of in

the year of our Lord

two thousand and one and in the two hundred and twenty-fifth year of the Sovereignty and Independence of the United States of

America.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF

Signature of-{st Witness

@). ﬂc&\lz.u 8. JZX;M

L,e,c//opy‘— m
Mf 2nd Witness/Notary Public
staTE OF 5 & )

COUNTY OF ﬁ‘gﬁ,,%@ 7" )

) ACKNOWLEDGMENT

I, the undersigned notary, do hereby certify that ChristmanE. Schafer, President of North Americap Telecom, Lt&.,

personally appeared before me this day and acknowledged the due execution of the foregoing instrument.

Witness my hand and official seal this the (fQQL_ day of M , 2001,
@;Mbé@\-—

NOTARY PUBLICFOR (SC_
My commission expires: 4% <« 2065

(SEAL)

Instructions for Execution of Deed
(Please Follow Carefully - and Use Blue Ink Only)

A. Grantor(s) sign on line numbered (1.
B. Two (2) disinterested Witnesses sigh on lines numbered (2) and (3). Notary may be one of the witnesses,
C. Notary Public signs on line numbered (4) and affixes seal and expiration date.

Record of Appeal
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PEEY

N THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) 0
. ) m%:%n%’r% JDICIAL CIRCUIT
) cTtHoN Nb.: 2011-CP-07-2176

COUNTY OF BEAUFORT
JEii QM ROSEHEAU

BEAUFORT COUNTY, S.C..

BLOODY POINT PROPERTY |
OWNERS’ASSOCIATION, INC,, CLERR OF COURT _
‘ MASTER’S REPORT AND JUDGMENT
Plaintiff, OF FORECLOSURE AND SALE
Vs,

)
)
)
)

) .
%
WILLIAM A. ASHTON, JR. and )
MICHELE C. ASHTON, )
- )
)

Defendants.

Pursuant to Rule 53, South Carolina Rules of Civil Procedure, the above-entitled matter
and conclusions of law with

was referred to the undersigned to make appropriate findings of fact

authority to enter a final judgment in the cause.
: of Reference, the testimony was taken, which is reported herewith,

Pursuant to the Orde

and from the testimony and evidence, I find and conclude as follows:

FINDINGS OF FACT:
1. The parﬁés and the subject matter of this case are properly before this Court.
d by Plaintiff on May 17,2011,

2. The Lis Pendens was file
May 17,2011

3. The Plaintiff’s Summons and Complaint were filed on

4. Service of the Plaintiff’s Summons, Complaint and Lis Pendens was made upon

wn by the Affidavit of Service filed herein.

the Defendants, as is sho
on, Jr. and Michele C. Ashton (hereinafter

5. The Defendants William A. Asht
ayit of Default filed

collectively referred to as “Ashton”) are in default as shown by the Affid

herein.
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6. The Defendants were notified of the time, date and place of the Hearing in this’

matter by mailing gaid Notice to the Defendants, or attormey for Defendants, at their last lmown

addresses on November 15, 201 '1'.

7. The records of this action show that this suit is upon a cause of action for the

foreclosure of a Lien on certain property being known as Lot 55 Daufuskie Island Chub, Bloody
Point, Beaufort County, South Carolina owned by Defendanfs Ashton as. described in the

- Complain’r The above-described property is subject to a Master Deed and set of restrictive

covenants which grant unto Plaintiff the nght to file a lien and foreclose the Jien for unpald'

e not been paid plus additional charges and fees

regime assessments. Assessmems hav

amounting to Two Thousand Nine Hundred Seventy-One and 70/100 Dollars ($2,971.70) as of

. December 2, 2011.

8. The sum of Four Thousad Seven Hundred Eighty-Eight and 97/100 Dollars

($4,788.97) is a reasonable fee to allow as attorneys fees for Plamtiff s attorneys for services

performed and anticipated to be performed until final adjudication of the w1th1n action, including

costs,

9. The amount due and owmg Bloody Point w1th fees at the rates provided in the

restrictive Covenants, and other costs and expenses of collection, 1nclud1.ng aﬁorneys fees,

pursuant to the Covenants, is as follows:

(A) Amount due December 2, 2011, b 2,9;71 .70
(B)  Attorney’s fees through December 2, 2011 $ 4,788.97
(C) = Fees and costs to conclude action | 3 950.0.0
TOTAL DEBT through December 2, 201‘1,

$ 8.710.67

Including interest to date shown:
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Interest for the period from the date sﬁéwn 111 (A) agovle thrl.c.nhlgh.&m.e.:.d;ité of the jl;dgl;l;lel;-lt |
to be added at the judicial rate, along with late fees and aﬁomey’s fees.

10.  The Plaiqﬁff is seeking foreclosure of the Lien and has in the Complaint expressly .
'Ashton.

dernanded the right to a persopal or deficiency Judgment égainst the Defendants

1. The subject property is not the primary residence of fhe debtors and is not subject

to the requirements of S.C. Code 15-41-10, et seq. The subject property is exempt from

foreclosure intervention.

CONCLUSIONS OF LAW

. I, therefore, conclude as follows:

1. That proper jurisdiction is in Beaufort County, Jouth Carolina, and that t_his

matter has been referred to and-is properly before this Master.

2. That the Defendants Ashton are liable to Plaintiff for all amounfs due for

payments, accrued interest and the costs of collection, of same including attorneys’ fees.
| 3. That the Plaintiff should have judgment of foreclosure of the Lien.
4. That the said property should be ordered sold at public auction after due

advertisement. The sale should he made subject to taxes and assessmerits that are due on the day

of sale. That after making the required deposit, the successful bidder at the sale should be

required to pay interest at the judicial rate from date of sale to the date of compliance.

That the proceeds arising from such sale should be applied first, to the costs and

5.

disbursements of this action; and next, to the paymeunt and discharge of the amount of Plaintiff’s

debt and interest, or so much thereof as the proceeds will pay, and any surplus should be held

peuding‘fﬁrther Order of the Court.
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6. The deed of conveyance made pursuant to said sale should contain the names of

onlyithe Plaintiff and the Defendants who are the titleholders of the property at the time of the

filing of the Lis Pendens of the within action and the narne of the grantee and the Clerk-of

Court/Reglster of Deeds should be authorized to omit from the indices pertaunng to such

conveyance the names of all parties not oontamed in sald deed.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:

1. That there is due to the Plaintiff on the obligation set forth in the Complaint the

sum of Eight Thousand Seven Hundred Ten and 67/100 Dollars ($8,710.67) &3 set out in

Paragraph 9, plus additional costs required of this action, to specifically include the commission

paid 'to- the Master in Equity, if Plaintiff is the successful inurchaser at.the sale of the property.

Plaintiff will have Judgment against Defendants Ashton in the amounts set forth above.

2. The amount due in the preceding paragraph shall constitute the total Judgment

debt due the Plaintiff and shall bear interest hereafter at the judicial rate.
3. That the Defendants liable for the aforesald debt shall on or before the date of sale

of the property interest hereinafier described, pay to the Plaintiff, or Plamhff’s attorney, the

amount of Plaintiff’s debt as aforesaid, together with the costs and disbursements of this action.

4, That on default.of payment at or before the time herein indicated, the property

‘nterest described in the Complaint, as hereinafter set forth, be sold by the undersigned Master in |
Equity at public auction at thé Beaufort County Courthouse in the City of Beaufort, County and
State aforesaid, oﬁ some convenient sales day hereaﬁer as speciﬁed in the Notice of Sale (and

should the regular day of judicial sales fall on a legal holiday, then and in such’ event, the sales

day shall be on Tuesday next su_cceeding such holiday), on the following terms, that is to say:
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4 FORCASH: The undersigned Master will xequire & depos

amount of the bid (in certified funds), the same to be applied on the purchase

percent (5%) on the
e on non-compliance within thirty (30) days,

price only upon eompliance with the bid, but in cas
the same 1o be forfeited and applied to the costs and Plaintiff’s debt.

B, - Interest on the balance of the bid shall be paid to the day of compﬁa.ncc at

the judicial rate.
C. The sale shall be subject to existing easements and restrictions of record.

D. Purchaser to pay for the cost of recording the deed.

5. If Plaintiff is the successful bidder at the said sale, for a sum not exceeding the

:ndebtedness due-Plamtiff in full, Plaintiff may pay 10 the

amount of costs, expenses and the In

undemlgned Master in Equity only the amount of the costs and expenses, crediting the balance of

the.bid on Plaintiff’s mdebtedness

6. Personal or deﬁciency judgment being demanded, the bidding‘wﬂl remain open

fora period of thirty (30) days following the date of Sale.

7. That the undersigned Mastex in Equity, will be ‘advertisement accordmg to law,

give notice of the time, and place of sale, and the terms thereof; and will execute to the
y other party to

Purchaser or Purchasers, a deed to the propeﬂy interest sold. The Plaintiff, or an

may become a Purchaser at suoh sale, and that if,

this action,
ply with the terms thereof within thirty (30) days

Purchaser or Purchasers, should fail to com

undcr31gued Master may advertise the said premises for sale on the

after date of sale, then the

hest bidder, and so from time to

next, or some other subsequent sales day, at the risk of the hig

time thereafter until a full compliance shal] be secured.

. 8. That the undersigned Master will apply the proceeds of the sale as follows:
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FIRST;  To the payment of the amount of the costs and expenses of this action;

NEXT: To the payment to’ the Plaintiff or Plaintiff’s attome'y, of the amount of

s debt and interest or 50 much thereof as the purchase money will péy on the same;

be held pending further Order of this Court.

Plaintiff’

NEXT: Any surplus will
9. Tt is further O RDERED, ADJUDGED AND DECREED that in the event the

successful bidder is other than the Defendants in possession herein, the Shenff of Beaufort
County is ordered and directed to eject and remove from the prleSCS the occupants of the
successful bidder

property sold, together with all personai property located thereon, and put the
remises without delay, and to keep

or his assigns in full, quiet and peaceable possession of said p

said successful bidder or his assigns in such peaceable possession.

10. Andit 1s further ORDERED, ADJUDGED AND DECREED that the Defendants

named herein, Ashton, and all, persons whosoever claiming under them, be forever barred and

foreciosed of all right, title, interest, and equity of redemption in the said ﬁremises so sold, or any

part thereof.

IT 1S FURTHER ORDERED that the deed of conveyance made pursuant to said

aintiff and the first- named Defendant and

11,

sale shall contain the names of only the Jﬁrst-ma‘med Pl

f the property interest at the time of the filing of the Lis

the Defendant who wa$~thc title holder ©
gister of Deeds is

Pendens of the within action, and the name of the grantee, and the Re

nveyance the names of all parties not

authorized to omit from the indices pertaining to such co

contained in said deed.
1 necessary acts

12.  The undersigned Master in Equity will retain jurisdiction to do al

ineident to this foreclosure including, but not limited to, the issuance of a Writ of Assistance.

13.  The followingisa dqscription of the premiées herein ordered to be sold:
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R All that certain piece, parcel or Jot of land situate, lying and being
' o on Daufuskie Island, Beaufort:County, South Carolina, known and .
described as Lot Number Fifty-Five (55) Daufuskie Island Club,
" Phase I, Bloody Point, and being more particularly shown and
described on a plat thereof recorded in the Beaufort County
Records in Plat Book 37 at Page 12 and revised in Plat Book 50 at
Page 101. For a more detailed description as to courses, metes and
bounds, reference may be made to said plat of record,

This property is subject to all applicable covenants, conditions,
restrictions, easements and/or rights-of-way filed of record in the
Office of the Register of Deeds for Beaufort County, South
Carolina, including, but not limited fo those certain Declarzation of
Covenants, Conditions and Restrictions for the Daufuside Island
Club Homesites, dated October 26, 1989 and recorded in the
Beanfort County Records in Deed Book 539 at Page 1350, as

amended,

This being the same property conveyed unto William A. Ashton,
Jr., M.D. and Michele C. Ashton by Deed of North American
Telecom, Ltd., dated June 6, 2001 and recorded June 12, 2001 i
the Office of the Register of Deeds for Beaufort County, South

_ Carolina in Record Book 1431 at Page 32.

TMS #:; R800 027 00A 0055 0000

i

The Hoﬁoy’é‘tﬂe’ "
Master in Equity, Beaufort Cpunty

December j~ ,2011

Beaufort, South Carolina

F:\Client\B\BloodyPoim\Collccllons\AshLon\Pleadings\I\dasters Report end Judgment.doc
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NO.: 2011-CP-07-21763, =
' e o
Bloody Point Property Owners’ ) ‘P—Eif =
y Point Property Owners ) ST T 4
Association, Inc., ) DDy
) AN iy D
. D
Plaintifi, ) ‘% ?: 5 =
) . “C'-‘—‘:”..‘,::' )
vs, ) AFFIDAVITOF 57780 .
) MICHELL C. ASHTON e o
William A. Ashton, Jr, and Michele ) '
C. Ashton, )
)
Defendants. )
)

PERSONALLY APPEARED BEFORE ME, Michele C. Watson, who first being duly
sworn doth depose and states as follows:
1. That I reside at 120 Mailbrooke Way, Kennett Square, Pennsylvania 19348.

2. That I have resided at 120 Marlbrooke Way, Kennett Square, Pennsylvania 19348,

since 1989.

3. That on June 12, 2001, in exchange for the sum of Two Hundred One Thousand

Five Hundred ($201,500.00) Dollars, I, along with my husband, William A. Ashton, Jr., took title
to propetty known as Lot Number Fifty-Five (55), Daufuskie Island Club, Phase I, Bloody Point,
Beaufort County, South Carolina (“Property”).

4, That ever since I topk title to the Property in 2001, the planned unit development,

Bloody Point, and the owners association, Bloody Point Propé_rty Owners Association, Inc,

(“Association™), have experienced financial difficulties and operated sporadically, at best,

5. That several years ago, I received a letter from the Association informing me that

Bloody Point had gone “belly up,” and that the golf course had been shut down,
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6. That due to the lack of continuity with the operation of Bloody Point and the
Association, T was not notified and was not aware of any maintenance fees and/or property
assessments that were due and owing,

7. That I have been informed that on or about May 17, 2011, the Association filed
suit against me for unpaid propetty assessments.

8. That on or about January 14, 2012, I received a letter from Marvin H. Dukes, 111,
Master in Equity for Beaufort County, South Carolina, which indicated that the Property was
foreclosed by the Assaciation and sold at a foreclosure sale,

9. That I have been informed that Corporal Kurt Hansen of the Chéster County
Pennsylvania Sheriff’s Department, attempted to serve me during business hours at my residence
on four different occasions.

10, That on May 31, 2011 at 11:32 a.m., June 6, 2011 at 9;50 a.m., June 6, 2011 at
7:08 p.m., and June 14, 2011 at 11:30 a.m., Iwés not at home, but at work, when Corporal
Hansen attempted to serve me with a copy of the Summons and Complaint; further, that I usvally
leave for work befo;'et 8:00a.m. in the morning,

11. That during his attempt to serve me, Corporal Hansen never left a business card at
my residence, nor did he attempt to cc;ntact me-directly during non-business houts,

12. That had Corporal Hansen left a business card or tried to contact me after normal
business hours, then I would have been available for him to effectuate service of the Summons
and Complaint.

13. That I was never served with, nor did I ever receive, a copy of .the Summons and

Complaint.
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14.  That, upon information and belief, the Association never mailed a copy of the
Summoné and Complaint to mé at lﬁy residence as required by the Order for Publication which
was filed on July 20, 261 1, and the South Carolina Code of Laws.

15,  That had the Association mailed a copy of the Summons and Complaint to me at
my resideﬁce, I would have immediately responded to the Complaint.

16.  ThatIam informed that the Association allegedly effected service upon me by
publishing the Summons and N&tice of Filing Complaint in The Island Packet, a newspaper of
general circulation in Beaufort. County, South Carolina.

.17. - That The Island Paéket is not a newspaper most likely to give me notice, as
reside in Chester County, Pennsylvania.

18.  That had the Association published the Summons and Notice of Filing Complaint
in The Daily Local News, a névs)spapcr of general circulation in Chester County, Pennsylvania,
then I would have received notice of the foreclosure action and immediately résponded to the
Complaint.

FURTHER AFFIANT SAYETH NOT.

_COMMONWEALTH OF PENNSYLVANIA ]74 % /Z s C} ~ 4 W

Notarfal Seal - ,
Michael H. Carroll, Notary Public Michele C. Ashton
East Martborough Twp., Chesler County . :
My Commisslon Explres Oct. 27, 2014
MEMBER, PENNSYLVANIA ASSOLIATION OF NOTARIES

Subscribed and sworn to before
methis 2 ¢ day of February, 2012,

AR <A
Notaty Public for the State of Pennsylvania
. My Commission Expires: jo - 27-20/%
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IN THE COURT OF COMMON PLEAS

William A, Ashton, Jr. and Michele
C. Ashton,

o=

Defendants,

STATE OF SOUTH CAROLINA )
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NO.: 2011-CP-07-2176
’ )
Bloody Point Property Owners’ )
Agsociation, Inc., )
)
Plaintiff, )
)
vs, ) AFFIDAVIT OF LYY
' ) WILLIAM A. ASHTON, JRZZ 02 oo
) ¢ &
)
)
)
)

PERSONALLY APPEARED BEFORE ME, William A. Ash(on, Jr., who first being duly
sworn doth depose and states as follows:

1. That I reside at 120 Marlbrooke Way, Kennett Square, Pennsylvania 19348.

2. That I have resided at 120 Marlbrooke Way, Kennet% Square, Penhsylvania 19348,
since 1989.

3. That on June 12, 2001, in exchange for the sum of Two Hundred One Thousand
Five Hundred ($201,500.00) Dollars, 1, along with my wife, Michele C. Ashton, took title to
property known as Lot Number Fifly-Five (55), Daufuskie Island Ciub, Phase I, Bloody Point,
Beaufort County, South Carolina (“Property”),

4, That ever since I took fitle to the Property in 2001, the planned unit development,
Bloody Point, and the owners association, Bloody Point Property Owners Association, Ine.
(“Association”), have experienced financial difficulties and operated sporadically, ét best.

5. That several years ago, I received a letter from the Association informing me that

Bloody Point had gone “belly up,” and that the golf course had been shut down.
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6. That due to the lack of continuity with the operation of Bloody Point and the
Association, I‘was not notified and was not aware of any maintenance fees and/or property
assessments that were due and owing,

7. That I have been informed that on or about May 17, 2011, the Association ﬁled
suit against me for unpaid property assessments.

8. That on ot about January 14, 2012, Ireceived a letter from Marvin H. Dukes, I1I,
Master in Equity for Beaufort County, South Carolina, which indicated that the Propetty was
foreclosed by the Association and sold at a foreclosure sale.

9. That I have been informed that Corporal Kurt Hansen of the Chester County
Pennsylvania Sheriff’s Department, attempted to serve me during business hours at my residence
: on.four different occasions.

10.  That on May 31, 201 1at 11:32 am., June 6,2011 at 9:50 a.m., June 6, 2011 at
7:08 p.m., and June 14, 2011 at 11:30 a.m., I was not at home, but at work, when Corporal
Hansen attempted to serve me with a copy of the Summons and Complaint; further, that I usually
leave for work at 6:45 a.m. in the morning,

11, That during his attempt to serve me, Corporal Hansen never left a business card at
my residence, nor did he attempt to contact me directly during non-business 110lll's."

12.  That had Corporal Hansen left a business card or tried to contact me after normal
A business hours, then I would have been available for him to effectuate service of the Summons
and Complaint.

13.  That I was never served with, nor did I ever receive, a copy of the Summons and

Complaint.
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14,  That, upoﬁ information and belief, the Association never mailed a copy of the
Summons and Complaint to me at my residence as required by the Order for Publication which
was filed on July 20, 2011, and the South Carolina Code of Laws.

15, That had the Association mailed a copy of theASummons and Complaint to me at
my residence, I would have immediately responded to the Complaint,

16.  That I am informed that the Association allegedly effected sexvice upon me by
publishing the Summons ahd Notice of Filing Complaint in The Island Packef, a newspaper of
general circulation in Beaufort County, South Carolina.

17.  That The Island Packet is not a nexﬁspaper most likely to give me notice, as 1
reside in Chester County, Pennsylvania.

18. That.had the Association published the Summons and Notice of Filing Complaint
in The Daily Local News, a newspaper of general circulation in Chester County, Pennsylvania,
then I would have received notice of the foreclosure action and immediately responded to the
Complaint.

FURTHER AFFIANT SAYETH NOT.

COMMONWEALTH OF PENNSYLVANIA
" Notarlal Seal
Michael H. Carrall, Notary Public
East Mariborough Twp., Chester County
My Commission Explms Oct, 27, 2014 -
MEMBER, PENHSYLVAHIA Assoczmon BFTIOTAR [

& /u&é.z%

William A, Ashton, Jr.

Subscribed and sworn to beforc
me this_27 day of February, 2012.

T 20 A

Notary Public for the State of Pennsylvania
My Commission Expires: /0 - 2 7- 20/%/
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Beaufort County, South Carolina

Beaufort County, South Carolina

Property ID (PIN) Alternate ID (AIN) ~ Parcel Address

R800 027 00A 0055 0000 01824887 42 FUSKIE LN,

Current Parcel Information

FINGERHUT DAVID L SANTRY PATRICIA Property Class Code ResVac Platted&Unplatted

Page 1 of 1

generated on 5/10/2012 11:59:57 AM EDT

Taxes
$1,670.32

$1,647.63
$1,632.09
$2,387.21
$2,283.60
$2,079.97
$1,952.56
$1,892.47
$1,262.89
$1,210.87

peed Vacant

Owner
M ' Acreage .5300
Owner Address 63 SHIPYARD DRIVE 905 -
HILTON HEAD ISLAND SC 29928
Legal Descrlptlon' LOT 55 DAUFUSKIE ISLAND CLUB PH I PB37 P12
Historic Information
Tax Year Land Building Market

2011 $140,000 $140,000

2010 $140,000 $140,000-

2009 $140,000 $140,000

2008 $181,500 V $181,500

2007 $181,500 $181,500

2006 $181,500 $181,500

2005 $181,500 : : $181,500

2004 $181,500 _ ) $181,500

2003 $85,000 o $85,000

2002 $85,000 : ' $85,000

Sales Disclosure

Grantor Book & Page Date
ASHTON WILLIAM A JR MD MICHELE C 3111 1291 1/6/2012 Ti
NORTH AMERICAN TELECOM LTD 1431 32 6/6/2001 Fu
BLOODY POINT GROUP LTD P/S 1244 1954 - 12/9/1999 Fu
BLOODY POINT GROUP LTD P/S 539 1342 1/1/1980 QC

Building

Building

12/31/1776 Oor

Improvements
Use Code Constructed .
Type Description Year Stories
Features & Exterior Features
Type Feature Code Description
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Rooms

Tt llan lhannfFasrt anvismtbr rasinswmannsr ansalovrnlamawasilan ansafasd nassmtr fiala

Square
Footage

No. / Sq.Ft.

MY AT den

Data refreshed
as of

4/7/2012

Paymént
$1,670.32
" $1,812.39
$1,912,59
$2,387.21
$2,283.60'
$2,079.97
$1,952.56
$1,892.47
$1,262.89
$1,210.87

Sale Price
$8,800

. $201,500
$110,000

. %0
$0

Improvement
Size

Value
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BEAUTORT COUWTY TREASURER A 2010 BEAUTORT COUNTY

20 DRAVER 407 & PROPERTY TAX BILL
BEADFORE, §C 29801-0487 >

FORWARDING SERVICE REQUESTED

Feosdd0sdevnabbovinaBdondpslabnl

ASHTON WILLIAM A OR MD MICHELE C JTROS oR. ¥oU; CF, - Ab?LICATI@NS
120 MARLBROOKE WAY MUS'I' BE SUBMITTED BETWEEN 12/1/2010 AND
KENNEAT SQUARE PA 19348 _ {1 /$54201%, .

2009 TAX/FEES: $ 1,632.09

2010 INSTALLMDNT PAYMERTS : 7 $ 1,812, 39
“‘3-. ‘5 ..45234*:;23 ;5: = , ’E%«,‘.' %5 Z S 7

R800 027 00A 0055 0000 800 DAUFUSKIE ‘ISLARD
7 "ao_guyﬁ mﬁ??o»a( T .Ma%ﬁv——s'&wu LOT 55 DAVFUSKIE IBLAND CLUB PR I

e pez S e

_e" 'ﬁ""

28 5 Psnta ) STANDINGIR AP S ) S B
TAX YEAR TAX DUB PENALTY TREASORER FBES TOTAL
% 1ol S 7 H-./_ 5
e ¢ st

4 A

) HBZ BACX OP HO’HCZ h)R DBI'XNITXOH or 71 AG}OW!‘ mma XJMXD bSLO’l -
{|{MARKET VALUE , 140, 600
TAXABLE VALUE 140, 000
| |HOMESTEAD EXEMPTION AMOUNT 0
OTHER EXEMPTIONS o
HOMESTEAD ASSESSED VALUE 0

WE MNOUNT OF MOUEY IRoM YOOR 2010 PROPIRTY TAX BILL THAT GOL& TOWARD ot Tax

S CALCOLATED BY TAKING THE ANSESSKD VALUR YIMZI THBE NILLAGX, EXCRPT WAEM THRAR 18 —J
W VLAY Fz¥ APPLIED. =
DESCAYPYION MILLAGE |AS8ROIRD W\LUB TAX/FEZ ) R 2y £

ok EREEEN 008754 ) x (TAXABLE VALUE) 140,000

L - OF (HOMESTEAD EXEMPTION) - 0
SCHOOL.“= “DEBT - (OTHER EXEMPTION) -~ 0
FIRE DISTRICT Y
STORWATEREEES: ™ > Seeas .gg;g_; (TAXABLE VALUE LESS EXEMPTIONS) 140,000
TOYALS 1,647,63 (ASSELSSMENT RATYO) X 6.00%
' (ASSESSED VALUE) 9,490

(MILLAGE RATE) X 0.19484

{TAX AMOURNT) 1636.64

(INSTALIMENT PAYMENTS) ~ 1812.39

{SCROOL TAX CREDIT SAVINGS~ONLY 4% RESIDENTS) — g.on
‘ (FEES) +  10.99;

{(PRIOR UNPAID ‘I'I\XBS/I‘EES /PENALTIBS)

42 FUSKIE Ly

OWRER A3 OF JAN 1, 2010: AIJUTON WILLYIAM A JR MD MICHELE THEIO ¥AX BILL MAY LE PROCRISRD RLECYRWICJ\LLY.
¢ JTROS : ’

THERE WILL BE A CHARGE FOR ANY CHECK RBlTURNBD BY THE BANK.

SEE REVERSE SIDE FOR IHFORMATION REGARDING PAYMENT OPTIONS,
CONTACT INFORMATION AND INOTRUCTIONS ON HoW 7O NEAD THIS BILL.

HAKE CHECK PAYABLE AND REMIT TO:
BEAUFORT COUNTY

ASHTON WILLIAM A JR MD MYCHELE C JTROS . PO DRAWER 487
120 MARLBROOKE WAY -
KERUEAT SQUARE PA 19348 BEAUFORT, SC 299:,01_0487

00048 2L.BA ?DDDDDDUDDDDDDUUDDDGODDDDDDDDDD&DODDDDDD

Record of Appeal
Page 172




ihoed 3 tdte~ Conn/5

The Beach

Co

oy

[IELRW NN 4

ttages

at Melrose

uncwuum. FUTUHE
TNl - OEVELOPEMEN

risming . &
5,..: ,

l‘ J,r'f‘ L] :
Pl et 0l 32
S aP s Il
/ 43 2870, P A
BTy, G0t A ’m
IR I 'y 477 5 S
] KR Y

~

et

s
o
P
s
S
[SR VR
Ao

—
S
Sy
<
=
<
..
N
.-
.
.
AS
.
Lot .
“Q\_ -
f &L* N
[N
RS T
NG

[y

;”1 3
ll“ j

"

N
W,
i
g
oy £
]
g
P
By 0
9;-;’-',;3’. 3
SR,
~l_ . . PR AT
- J‘ DJ, Pl 08 woriace s J | " 3
2%, Q Sy ’foo o 3 TNl o ru-tznounn‘ ’
% b, cwanous; ) .t i
RINAITYL L = gAY PR RS .
R «../j-', 37 24, j Th oL nr:o ‘i “ 437,.;' .
i \‘//’\"libdu.rjﬂf -7 - 00°°0°c‘°0 A nucucwnr ’;))
A pJ o HEALTN CLUD, & 235 .
“"7-' L{U e /:9 ) “\ ) 45 e coumu GamBROOL Faiptdi
2 4 » Er)
’..,’,“)m AR L %ﬁé‘ "ﬁ* R . T el Y 2350,
\A,,\_‘ i wl.. E‘Ij’ ’\' iMELWSE INN LT, [ fasren snace s
b . —
» 2 ‘ .\'rln e £5.2
e =~ ﬂfm

ATLANTIGC O CEAN

Pl.AlNTIFF’S

Page 173




ILAND/LOTS 70 Fuskie Ln_ ML #. 305492
o H & $149,000 Status: Sold
List Type: Exclusive Right wiMLS Agreement
Area: Daufuskle Island
Sub Area: Bloody Point CityTown:  Daufuskie Island
County: Beaufort
St Add: 70 Fuskie Ln Zip: 29915
Lgl Add: 45 BLOODY POINT
Zoning: Residential
Tax Key #: 01825056 Elev:
Tax Map #: R800-027-00A-0045-0000 # Lots:.
# Acres;
Reg Fee: - Approx Lot Size: .63
Transfer Fee:  HG PT - Yes Foreclosure;’ N
POA Fee: Bldy Pt U $1150/Jan 12 Short Sale: N
Publloﬂn(emet Remarks
Great ocean property at Bloody Paintl Enjoy SUNSETS FOREVER Convenient beach access across the street.
Private/Gonfidential Remarks
[' T ’ . ‘General Information’
Type:  Full Row: Assess Land Val;  $140,000
Land: View: Deep. Water, Golf
Restrictions: Paved Road: Yes’

Not Included in Sale:

| T T Addiional Features

Proparty Features.
Amenities: Clubhouse Cormm Dock, Comm Pool, Deep Water Access, Golf Privileges, Leisure Tralls, Sec.Gate/Guard, Community Tennls
Finance: Cash-AllCash, Conventlonal
Possession; At Closing Trades:
l ’ j i Utlilty infarmation
. Water: Community Other Utilities; Cable Avail, ElecAvall, PhneLinAvail
Sewer: Community .

I i j - Brokerage Information

LA; -700289 - The Lowcountry Team LA Email: Info@thelowcountryteam com Contact#:  (843) 757- 7710
LB: 269001 - Thomas Jackson ~ Finm: Gateway Realty, LLC Agent Cell:  (843). 247-8880
ComptoGB: 4 CB Comp Amt/Type: 0.0 % Fax: (843) 757-7711 Firm #: © 843-767-7710
Owner; George Vl_ctqr Smith - List Date: 12/06/2010 Exp Date: 08/31/2012
How to 8how: Vacant Lot Show Inst:  Vacant Lot- Drive By

. Infermet:  Yes
Photo:; Photo Inst:
VT # of Shots: VT Type: VT Inst:
VT URL:
l T “ 8old Information
Pendlng Date. "07/11/2012 Sold Date: 09/14/2012 Sell Price:  $126,650
Projected Closing Date:  09/15/2012 Selling Terms: Cash-AllCash Original LP: $199,000
Seli Agent: 481008 - Tony Simenelii Sell Broker Code: 481 DOM; 581
Monday, October 16, 2012 02:19 PM Prepared By: Dini Page

INFORMATION IS BELIEVED TO BE-ACCURATE BUT IS NOT GUARANTEED
CONFIDENTIAL Rastricted fo Spacific and intended Use of Members and Other Authorized Recipients Only. Not for Public’ Distribiution
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Beauforl County, South Carolina . Page 1 of' 1

POty Soubh Oy generated on 101512012 2:15:56 PM EDT
o Data
Property ID (PIN) Alternate ID (AIN) Parcel Address . refreshed as
of
N0 027 00A.00%5 01825056 . 70 FUSKIE LN, 10/13/2012
Current Parcel Information
Owner “MANSTRANGELO KIMBERLY ANN Property Class Cocle ResVac Platted&Unplatted
Owner Address ©~ 208 STONEHILL DR Acreage ' .6300
ROCKY HILL CT 06067 : ’
Legal Description LOT 45 DAUFUSKIE ISLAND CLUB PH 1 PB37 P12,
. ' Histqi‘jc Information
Tax Year . Land Building Market. . Taxes Payment
2011 ‘ $140,000 - $140,000 © $1,670.32 $1,670.32
2010 $140,000 g C $140,000 : $1,647.63 $1,697.06
2009 © $140,000- ' ~ $140,000 51,632.00 $1,632.09 -
2008 . . $170,000 _ - 4170,000 © $2,236.63 $2,303.73
2007 $170,000 » $170,000 $2,139,53 $2,139.53
2006 $170,000 : $170,000 $1,948.79 $_1,948.79
2005 $170,000 . $170,000 $1,829.45 $1,829.45
2004 - $170,000 $170,000 $1,772.89 $1,772.89
2003 $150,000 $150,000 S $2,224.63 $2,224.63
2002 $150,000 $150,000 $2,132.83 $2,132.63
Sales Disclosure
Grantor Book & Page Date Deed  Vacant Sale Price
. SMITH GEQRGE VICTOR TRUSTEE GEORG 3175 727 9/4/2012 Fu . $126,650
GONTER THEODORE F CLAUDETTE M JTR 2127 84 3/26/2005 Fu $220,000
- CORLEY HAROLD L SR 1346 269 10/9/2000 Fu $149,000
BLOODY POINT GROUP LTD P/S © 539 1453 10/26/1989 - Fu $200,000
BLOODY POINT GROUP LTD P/S 539 1342 1/1/1980 QC $0
12/31/1776 Or : $0

Improvements
Use Code Constructed Square Improvement

Building Type Stories Rooms

Description Year Footage Size
Features & Exterior Features
Building Type Feature Code Description No. / 5q.Ft. Value

Record of Appeal
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EXHIBIT "A"

All that certain plece, parcel or lot of land situats, lying and being on
Daufuskie Island, Beaufort County, South Carolina, known and described
as Lot Number Fifty-Five (55) Daufuskie lsland .Club, Phase |, Bloody
Point, and being more particularly shown and described on a plat thereof
- recorded in the Beaufort County Records in Plat Book 37 at Page 12 and
revised in Plat Book 50 at Page 101, For a more detailed description as
to courses, meles and bounds, reference may be made to said plat of

record,

This property Is subject to all. applicable covenants, conditions,
restrictions, easements and/or rights-of-way filed of record in the Office of
ihe Register of Deeds for Beaufort County, South Caralina, including, but
not limited to those certain Declaration of Covenants, Conditions and
Restrictions for the Daufuskie Island Club Homesites, dated October 26,
1989 and recorded in the Beaufort County Records In Deed Book 539 at

Page 13560, as amended.

This being the same property conveyed unto William A. Ashton,Jr., M.D.
~ and Michele C. Ashton by Deed of North Amerlcan Telecom, | id., dated.
June 6, 2001 and recorded June 12, 2001 in the Office of the Register of
Deeds for Beaufort County, South Carolina in Record Book 1431 at Page

32, -

The within Deed was prepared in the Law Office of Finger & Fraser, P.A,,
- Post Office Box 24003, Hilton Head Island, South Carolina 29925:4005 by

Julle A. Serafino, Esquire.

TMS # RB800 027 G0A 0055 0000

Book3111/Page1293
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INTHE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
W0 1 ow e ) FOURTEENTH JUDICIAL CIRCUIT
county Bl M Leblid 1% ) CIVIL ACTION NO.: 2011-CP-07-

ne A /{5,4/7’0/\/_7/%

IR ARH ROSEHE
BLOOD?T@C[TW"!HRXDPEF%% ) Wiee /'4/:7441_/3@0/«14/@ s /\
OWNERS’A‘SS SEIATION] INC,, ) /Lo i PN SES B
) SN ETT Seted A
Plaintiff, )y / ?31/ & :3 o, ";{?«
) AEF% OF SERVICE C G
vs. ) SHERIFF'S COSTS % Lo
) Datg____ T- 24~/ Zle
- WILLIAM A, ASETON, JR. and ) $ /56 pad >
 MICHELE C. ASHTON, g Regeipt No,_ 742 257
Defendants. ) Expfraﬁon date: o=ttt}
| —) 5 (ac;

_, the undersigned deponent, -

Personally appeared before me,
who first being first duly swom, deposes.and says that s/he scrved a copy of a Civil Action Cover Sheet,

. Certificate of Exemption from Administrative Order, Lis Pendens, Summons and Complaint on
WILLIAM A. ASHTON, JR., 2 Defendant in the above actxon by the following method:

. B " delivery 1o : , persona.ll _at
y Yo
(address),

in

on the day of __ 2011

) By delivery to , a person of suitable age and discretion

at the residence of Defendant, leaving with him/her a copy (or copies) of the same at
(address), in

on the day of , 2011,

By delivering a copy (or copies) to an agent authorized by appointment or by law to

N

receive service of Process

The Deponent is not a party of this action and has no interest therein or connection therewith
Service of Process was made in accordance with applicable statutes and the Rules of Civil Procedure

effect at the ime of service.

( ) MILITARY STATUS: Y N If yes, what branch: Type of ID:

Sworn to before me this 217/ 4 day of ' Deponent’s signature |
£ , 2011,
it ) - ’Ié-}‘{e'k’lmld@ 5/[?/@ 10532 47 ""/ éq, ééaz:r %en

A/d."uc 2. I r-/veukz%/

l\I\J,Ioélcry Public of Pennsylvania @ é,/b/ué) P60 »‘6’-( A A
vy Commission Expires: [1[@/2_2,5 Q
INCRIEY NA
et @ //rjﬁ 4&«7 AR
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. 2 B.re . .
e STATE OF SOUTH CAROLINA N4 THE COURT OF COMMON PLEAS

)
K 2011 JUL 11 PH k17  FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2011-CP-07-

H’ nf( f\uo

i Lt g pprr e C gy oA
BLOODYPOINTPR@}’ Jg*gf OULE 3G 4

:- o R0 YHARL BRoofwe VA
OWNERS’ASSOCIATION I

4
3
; §
KPR

Yo
) KErtr E77T S@regrL (A
) ’ ! TSI FE
Plaintiff, )
) AFFIDAVIT OF SERVICE
VSs. ) l
) -~ £ N
WILLIAM A. ASHTON, JR. and ) SHER';‘ZSLEOSTS 2 S
MICBELE C, ASHTON, ) Date Zi % OFE
. ) $ /50 Paid = o&:
Defendants. ) ReceiptNo_ 44K 659 ~ gf},‘%
) Expiration date: &= /& = /1 2 ZESO

Personally appeared before me, , the undersigned depoﬁu_";}‘p S 5{5}(
who first being first duly sworn, deposes and says that s/he served a copy of a Civil Action Cover Shée?, ¥
Certificate of Exemption from Administrative Order, Lis Pendens, Summons and Complaint on
MICHELE C. ASHTON, a Defendant in the above action by the following method:

() By delivery to personally at

{address),

in on the day of . ‘ , 2AO] 1.

() By delivery to , a person of suitable age and discretion

at the residence of Defendant, leaving with him/her a copy (or copies) of the same at

(address), in

on thé day of , 2011,

() By delivering a copy (or copies) to an agent authorized by appointment or by law to
receive service of process

The Deponent is not a party of this action and has no interest therein or connection therewith

Service of Process was made in accordance with applicable statutes and the Rules of Civil Procedure in
effect at the time of service.

( YMILITARY STATUS: Y N If yes, what branch:

Type of ID:

Swom to before me this /‘Iﬂzday of

Deponent's signature
ST E- , 2011, v
% Z; i gzg !éé % _ A e 5@ 5/3:/& 1Ig 3,1.44”‘// Qﬁ/ageﬂ:@r(}oen
( otary Public of Pennsylvania @ &]&/ﬂ CEE 5‘0 ,4«( NA
My Commission Expires: __ 1.2./&/20r/

(D bfb @ 1684 Nﬁi
‘3@ & 6/t @ 1230 ’%wfcﬁ
Mo Asencr Orn 5 A %/7078 el'ﬂzbc’ —

Record of Appeal
Page 181




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
, ) FOURTEENTH JUDICIAL, CIRCUIT
o COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2011-CP-07-217¢

BLOODY PoINT PROPERTY )
OWNERS’ASSOCIATION, INC,, )

Plaintiff, .
ORDER FOR PUBLI CATION

WILLLAM A. ASHTON, JR. ang

)
)
)
vs. )
)
- MICHELE (. ASHTON, )

)
Defendants. )
)

\\'

NOW, THEREFORE, on motion of Julie A, Serafino, Esquire, attorney for the Plaintiff,
Bloody Point. Property Owners’ Association, Inc.,
IT I8 ORDERED that the Summons herein, together with notice of the filing thereof in

the office of the Clerk of Court for Bgaufort County, South Carolina, be served upon the said

" Record of Appeal
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Complaint be forwarded to said Defendants by depositing the same in the United States ma.il,

Vpostage prepaid, addressed to the last known address of said Defendants.

S\ W osinopie
Jerti Ann Roseneau
Clerk of Court of Common Pleas
Beaufort County, South Carolina

>
July /4 2011

Beaufort, South Carolina

SWORN TO before me this
day of July, 2011.

Notary Public for South Carolina
My Cominission Expires:

" Record of Appeal
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FINGER & FRASER, P.A.

ATTORNEYS ATLAW

gg‘?;\o’ I?l— ;’TNOER ;21 " 35 Hospital Center Common, Suite 200 (29926) Alsuvnding(cd in:

. FRRASE . ' eargin
ANNE C. MARSCHER *o . Post Office Box 24005 *% New Jersey
TYLER A. MELNICK Hilton Head Island, South Carolina 25925 « Pennsylvanin
JOMATHAN A. MULLEN (843)-681-8802 Facsimile ) o Californin
JULIE A, SERAFING ** : (843) 681-7000 Telephone T New York
MICHAEL C. CERRATI jserafino@fingerlaw.com
Of Counsel: - o Court Certified Medintor
ARTHURTF, ANDREWS T u Courl Centified Arbitrator / Medintor

: July 21, 2011

William A. Ashton, Jr.
120 Marlbrooke Way
Kennett Square, PA 19348

Michele C. Ashton
120 Marlbrooke Way
Kennett Square, PA 19348

Bloody Point Property Owners’ Association, Inc. vs. William A. Ashton, Jr. and

Michele C. Ashion
Civil Action No. 2011-CP-07-2176
Our File No.: 1933.010

Re:

Dear Mr. and Mrs. Ashton:

Pursuant to the Order For Publication filed in the Office of the Clerk of Court for Beaufort
County, South Carolina on July 20, 2011, enclosed please find copies of the Civil Action Coversheet,
Certificate of Exemption from Administrative Order, Lis Pendens, Summons, Complaint, Affidavit
For Order of Publication; Motion and Order Information Form and Cover Sheet, Order For

Publication and Notice of Filing of Complaint in the above referenced matter.
Very tuly yours,

FINGER & FRASER, P.A.

(_JIualie A. Serafino

JAS/rgw
Enclosures

% A

EX

Record of Appeal
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o~

SF'SBUTH CAROL.
k"\“?AT C&Uggg EOF aéﬁg—.
FORT:: IN. THE COURT o
COMRON: ptgAs‘Foua-,-_ F

STATE OF : )
SOUTH CAROLINA ") AFFIDAVIT

COUNTY OF BEAUFORT )

Beaufort Gazette, newspapers pubhshed Sunday through Saturd
Beaufort County, NOTICE OF FILING OF COMPLAINT , Lf :

Sara Johnson Borton,
Publisher and President
The Island Packet/The Beaufort Gazette

Subscribed and sworn to before
me this 8" day of August 2011

gk Az

Notary Public for South Carolina
My Commission Expires on July 13, 2020

The Island Packet | The Beaufort Gazette o 10 Buck Island Road | Bluffton, SC 29910 « P.O, Box 5727 | Hilton Head Island, RS
EXHIBIT

Phone: (843) 706-8100 | (877) 706-8100 | Advertising Fax: (843) 706-5050 | News Fax: (843) 706-3070
‘www.islandpacket.com | www.beaufortgazette.com | e-mail: newsroom@jistandpacket.com ar gazette@beauforigazette,

Record of Appeal
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STATE OF SOUTH CAROLINA -

R )
)
)

— : e el

" IN'THE COURT OF COMMON N PLEAS -
FOURTEENTH JUDICIAL GERCUIT
CIVIL ACTION NO.: 2@1«1 c.wz,m 2176

COUNTY OF BEAUFORT
BLOODY POINT PROPERTY
OWNERS’ASSOCIATION INC,, 2 '
T
Plaintiff, R
MOTION AND ORDER GEpz, ™
DEFAULT AND REFEREN G

Vs,

WILLIAM A. ASHTON, JR. and
MICHELE C. ASHTON,

LN N A R

Defendants.

n is one for foreclosure of a regune lien, for unpaJd fees and assessments on specific

Jaint were filed on May 17, 2011 The Defendants

This actio

real property. The Lis Pendens, Summons and Comp

are in default,

IT A_PPEARING that the Defendants William A. Ashton, Jr. and Michele C. Ashton are now in

1

default; and

IT FURTHER APPEARING that pursuant to Rule 53(b), SCRCP as amended, . effective
September 1, 2002, that this foreclosure is a proper matter to be referred to the Master-in-Equity for
se; and,

Beaufort County, with authority to enter a final judgment io the cau

NOW, upon motion of the attorney for the Plaintiff,

IT IS ORDERED that the Defendents, WILLIAM A. ASHTON, JR. and MICHELE C.

ASHTON are in default and this case is referred to the Honorable Marvin H. Dukes, I, Master-

m-Equy for Beaufort County, who, pursuant to Rule 53(c), SCRCP, shall exercise all power and
authority which a Cu‘(}uﬁ Judge sitting without 2 jury would: have, including but not Hmited to, malking

findings of fact and conclusions of law; directing en(‘ry of final judgment in this action; heanng any

Record of Appeal
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issues, including motions, after sale or judgment; issuing any and all Orders and Supplemqnta] Orders,

Writs of Assistance and hearing any issues involving po;scssion'aud/or removal of property and appraisal

probeedingé under Section 29-3-360, et seq: of the South Carolina Code, Pursuant to Rule 53(e),
nal judgmént entered by the Master-in-Equity shall be to the Supreme

SCRCP, any appeal from the fi
Court or the Court of Appeals as provided by the South Carolina Appellate Court Rules. Any judicial

sale of the property subject of this action may be held on a day other than the regular judicial sale day.

IT IS SO ORDERED!
\)%(MLLL\
~Chicf-AdmmimstrativeFudge or Clerk of Court
Beaufort Coumty, South Carolina .
September ) -, 2011

- Beaufort, South Carolina

1SO MOVE:

FINGER & FRASER, P.A.

Tuli¥ A. Serafino, Esquire

35 Hospital Center Common, Suitc 200
Post Office Box 24005

Hilton. Head, South Carolina 29925 4005
(843) 681-7000

Attorney for Plaintiff

Record of Appeal
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STATE OF SOUTH CARQOLINA

‘COUNTY OF BEAUFORT

BLOODY POINT PROPERTY

OWNERS’ASSOCIATION, INC,,

" Plaintiff,
VAR

WILLIAM A. ASHTON, JR, and
MICHELE C. ASHTON,

Defendanis.

IN THE COURT OF COMMON PLEAS

)
) m@gﬁ% % FEDICIAL CIRCUIT
) c%ﬂ ON NO.: 2011-CP-07-2176
JERRL AHH ROSEWEAU
BERUFORT COURTY, S.C.
CLERK OF COURT
MASTER’S REPORT AND JUDGMENT
OF FORECLOSURE AND SALE

Pursuant to Rule 53, South Ca‘r’olina Rules of Civil Procedu

was referred to the undersigned to

re, the above-entitled matter '

malke appropriate findings of fact and conclusions of Jaw with

authority to enter a final judgment in the cause.

Pursuant to the Order of Reference, th

e testimony was taken, ‘which is reported herewith,

and from the testimony and evidence, I find and conclude as follows:

FINDINGS OF FACT:

1. The parties and the s

ubject matter of this case are properly before this Court.

2. The Lis Pendens was filed by Plaintiff on May 17, 2011.

3 . The Plaintiff's Summons and Complai

nt were filed on May 17, 2011.

4. Service of the Plaintiff’s Summons, Complaint and Lis Pendens was made upon

the Defendants, as is shown by the Affidavit of Service filed herein.

5. The Defendants Wi

collectively referred to as

herein.

lliam A. Ashton, Jr. and Michele C. Ashton (hereinafter

“Ashton”) are in default as shown by the Afﬁda{/it of Default filed

Page Lof7 %2 Yiog BTATCELL
EXHIBIT

Q.
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6. The Defendants were notified of the time, date and place of the Hearing in this

matter by mailing siid Notice to the Defendants, or attorney for Defendants, at their last known

addresses on November 15, 201 1..

7. The records of this action show thét this suit is upon a cause of action for the
foreclosure of a Lien on certain property being known as Lot 55 Daufuskie Island Club, Bloody
Point, Beaufort County,‘South‘ Carolina, owned by- Defendants Ashton asl described in the
. Complaint. The above-described property is subject to -a Master Deed and set of restrictive
cove;:lants which grant unto Plaintiff the right to file a lien and foreclose the lien for unpaid
regime assessments. Assessments have not been paid plus additional charges and fees '
amounting to Two Thousand Nine Hundred Seventy-One and 70/100 Dollars ($2,971.70) as of

December 2, 2011.

8. The sum of Four Thousand Seven H@drcd Eighty-Eight and 97/100 Dollars
($4,788.97) is a reasonable fee to allow as attorneys’ feés for Plaintiff’s attorneys for sefvices
performed and anticipated to be performed until final adjudicati‘c—)n of the within action, including
costs.

9. The amount due and owing Bloody Point with fees at the rates provided in the

restrictive Covenants, and other costs and expenses of collection, including attorneys’ fees,

pursuant to the Covenants, is as follows:

(A)  Amount due December 2, 2011, $ 2.971.70
(B)  Attorney’s fees through December 2, 2011 $ 4,788.97
(C)  Fees and costs to conclude action ' 3 950.00
TOTAL DEBT through December 2, 2011,

$ 8.710.67

Including interest to date shown:

Page 2 of 7
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Interest for the period from the date shown in (A) above through the date on the judg;énent
to be added at the judicial rate, along with late fees and attomey’é fees.

10.  The Plaintiff is seeking foreclosure of the lien and has in the Complaint expressly -
demanded the right to a personal or deficiency Judgment against the Defendants Ashton.

11. | The subject property is not the primary residence of the debtors and is not subject
to the requirements of S.C. Code 15-41-1 0, ét seq. The éubject property is exempt from
foreclosure intervention. |

CONCLUSIONS OF LAW

1, therefore, conclude as follows:

1. That proper jurisdiction is in Beaufort County, éouth Carolina, and that this
matter has been referred to and is properly before this Master.

2. That the Defendants Ashton are liable to Plaintiff for 'él] amounts due for
payments, accrued interest and the costs of collection, of same including attorneys’ fees.

3. ﬁat the Plaintiff should have judgment of foreclosure of the Lien.

4, That the said property should be ordered sold at public auction after due
advertisernent. The sale should be made subject to taxes and assessments that are due on the day
of sale.. That after making the required deposit, the successful bidder at the sale should be
required to pay interest at the judicial rate from date of sale to the date of compliance.

5. That the proceeds arising from such sale should be applied first, to the costs and
disbursements of this action; and next, to fhe payment and discharge of the amount of Plaintiff’s
debt and interest, or so much thereof as the proceeds will pay, and any surplus should be held

pending further Order of the Court.

Page 3 of 7.
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6.  The deed of conveyance made pursuant to said sale should contain the names of
only-the Plaintiff and the Defendants who are the titleholders of the préperty at the time of the
filing of the Lis Pendens of the within action and the name of the grantee, and the Clerk of
Court/Register of Deeds should be authorized to omit from the indilcas pertaining to such
conveyance the-‘namcs of all parties not c-onfained in said deed.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:

1. That there is due to the Plaintiff on the obligation set forth in the Complaint the
sum of Eight Thousand Seven Hundred Ten and 67/100 Dollars ($8,710.67) as set out in
Paragraph 9, plus additional costs required of this action,.to specifically include the commission
paid 'to the Master in Equity,rif Plaintiff is the successful purchaser at.the sale of the property.
Plaintiff will have Judgment against Deféndants Ashton in the amounts set forth above.

2. The amount due in the precedingv paragraph shall constitute the total Judgment
debt due the Plaintiff and shall bear interest hereafter at the judiciél rate,

3. That the Defendants liable for the aforesaid debt shall on or before the date of sale
of the property -int.erest hereinafter described, pay to the Plaintiff, or Plaintiff’s attorney, the
amount of Plaintitf’s debt as aforesaid, together with the costs and disbursements of this action.

’ 4. That on default of payment at or before the time hereiq indif:ated, the property
interest described in the Complaint, as hereinafter set forth, be sold by the undersigned Master in
Equity at public auctiqn at the Beaufort County Courthouse in the City of Beaufort, County and
State aforesaid, on some convenient sales day hereafter as specified in the Notice ovf Sale (and
should the regular day of judicial sales fall on a legal holiday, then and in such-event, the sales

day shall be on Tuesday next succeeding such holiday), on the following terms, that is to say:

Page 4 of 7
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A, FOR CASH: The undersigned Master will require a-deposit of Five
percent (5%) on the amount of the bid (in certified funds), the same to be applied on the purchase
price 6nly upon compliance with the bid, but in case on non-compliance within thirty (30) days,

the same to be forfeited and applied to the costs and Plaintiff’s debt.

B. Interest on the balance of the bid shall be paid to the day of compliance at
the judicial rate.
C. The sale shall be subject to existing easements and restrictions of record.
D. | Purchaser to pay for the cost of recording the deed. |
5. If Plaintiff is the successful bidder at the said sale, for a sum not exceeding the -
amount of costs, expenses and the indebtedness due Plaintiff in full, Pl_ainﬁff may pay to the

undersigned Master in Equity only the amount of the costs and expenses, crediting the balance of

the bid on Plaintiff’s indebtedness.

6. Personal or‘deﬁciency j;.ldgment being demanded, the bidding will remain open
for a period of thirty (30) days following the daﬁe of Sale.

7. That the undersigned Master in.Equity, will be advertisement according to law,
give notice of the time, -and place of sale, and the terms thereof; and will execute to the
Purchaser, or Purchasers, a deed tb the property interest sold. The Plaintiff, or any other party to
this action, may become a Purchaser at-such sale, and that if, upon such sale being made, the
Purchaser, or Purchasers, should fail to comply with the terms thereof within thirty (30) days
after date of sale, then the undersigned Master may advertise the said premises for sale on the
next, or some other 'subsequent sales day, at the risk of the highest bidder, and so from time to

time thereafter until a full compliance shall be secured.

8. That the undersigned Master will apply the proceeds of the sale as follows:

Page 5 0f7
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4FIRST: To the payment of the amount of the costs and expenses of this action.;
NEXT: To the payment to the Plaintiff or Plaintiff’ s.attomey, of the amount of
Plaintiff’s debt and interest or so much thereof as the purchase money will pay on the same;
~ NEXT:  Any surplus will be held pending further Order of this Court.

Tt is further ORDERED., ADJUDGED AND DECREED that in the event the

9.

successful bidder is other than the Defendants in possession herein, the Sheriff of Beaufort
County is ordered and directed to eject and remove from the premises the occupants of the
property sold, together with all personal property located thereon, and put the successful bidder

or his assigns in full, quiet and peaceable possession of said premises without delay, and to keep

said successful bidder or his assigns in such peaceable possession.

And it is further ORDERED, ADJUDGED AND DECREED that the Defendants

10.

named herein, Ashton, and all persons whosoever claiming under them, be forever barred and

foreclosed of all right, title, interest, and equity of redemption in the said premises so sold, or any

part thereof.
11.  IT IS FURTHER ORDERED that the deed of conveyance made pursuant to said

sale shall contain the names of only the ﬁ.rst-na;ned Plaintiff and the first-named Defendant, and
the Defendant who waé the title holder of the property interest at the time of the filing of the Lis
Pendens of the within action, and the name of the grantee, and the Register of Deeds is

authorized to omit from the indices pertaining to such conveyance the names of all parties not

contained in said deed.

12. The undersigned Master in Equity will retain jurisdiction to do all necessary acts
incident to this foreclosure including, but not limited to, the issuance of a Writ of Assistance.

13.  The following is a description of the premises herein ordered to be sold:
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All that certain piece, parcel or lot of land situate, lying and being
on Daufuskie Island, Beaufort County, South Carolina, known and
described as Lot Number Fifty-Five (55) Daufuskie Island Club,
Phase I, Bloody Point, and being more particularly shown and
described on a plat thereof recorded in the Beaufort County
Records in Plat Book 37 at Page 12 and revised in Plat Book 50 at
Page 101. For a more detailed description as to courses, metes and
bounds, reference may be made to said plat of record.

This property is subject to all applicable covenants, conditions,
restrictions, easements and/or rights- -of-way filed of record in the
Office of the Register of Deeds for Beaufort County, South
Carolina, including, but not limited to those certain Declaration of
Covenants, Conditions and Restrictions for the Daufuskie Island
Club Hormesites, dated October 26, 1989 and recorded in the
Beaufort County Records in Deed Book 539 at Page 1350, as

amended.

This being the same property conveyed unto William A. Ashton,
Jr., M.D. and Michele C. Ashton by Deed of North American
Telecom, Ltd., dated June 6, 2001 and recorded June 12, 2001 i
the Office of the Register of Deeds for Beaufort County,

Carolina in Record Book 1431 at Page 32.

TMS #: R800 027 00A 0055 0000

P
The Hohovatle ¥arvis 7 H. Dy kes, II1

' Master in Equity, Beaufort Cpunty
December J~ 2011 , \j

Beaufort, South Carolina

F:\Clienf\B\BloodyPoint\Collections\Ashton\Pleadings\Masters Report and Judgment.doc
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COCoPY

STATE OF SOUTH CAROLINA

) 1IN THE COURT OF COMMON PLEAS
. )  FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )  CIVIL ACTION NO.: 2011-CP-07-2176
BLOODY POINT PROPERTY )
OWNERS’ASSOCIATION, INC., )
)
Plaintiff, - )
) MASTER’S REPORT OF SALE
VS. ) . [ A . \;5
) AL =
WILLIAM A. ASHTON, JR. and ) ‘Q; o ’%“g
MICHELE C. ASHTON, ) SSE
) T
Defendants. ) 2 =
. Otziu_'l —
) SoE =

, BEE
I, MARVIN H. DUKES, III, the undersigned Master In Equity for Beau_fort Co:nsjijzs;%o r?ﬁ?ort
that pursuant to Judgment of this Court made in the above entitled action and dated December 2,
2011, this Court, after due legal notice, advertised and published according to law, I sold the property
herein described on January 3, 2012, for Eight Thousand Eight Hundred and 00/100 Dollars
($8,800.00) to third party bidders, David L. Fingerhut and Patricia M. Santry.
That I have executed and delivered to the said purchaser a good and sufficient Deed of said
premises upon complying with the terms of such sale, as recorded in the Office of the Registér of
Deeds for Beaufort County in Record Book 31 11 at Page 1291 on January 11, 2012.

That I'have paid out and disposed of the proceeds of said sale as outlined on the Statement of
Receipts and Disbursements attached hereto as Exhibit “A”. '

That from the. statement hereto annexed will appear the amounts expended by me and for
which I hold receipt on file in my office.

The description of land referred to in this Report is described i

xhibit “B", attached hereto.
All of which is respectfully submitted

The Hédyible Marvin] H. Dukes, ITI
January 2[ [),2012 Master In ity for Beaufort County
Beaufort, South Carolina

H .
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L Plaintiff e
Defendant: . William A Ahton Jret al
Case # 2011-CP-07-02176

David Fingérhut
63 Shipyard Dr 805
HHI 5C 29928
843-842-8582

Successful Bidder:

_.Bloody Polnt POA . __

' STATEMENT OF RECEIPTS AND DISBURSEMENTS

January 3 2012
February 2 2012

Sale Date:
Compliance Date:

INTEREST CALCULATION/ AMOUNT DUE PER FORECLOSURE ORDER

_ Bid Amount:
Deposit )
Net Due (befare interest)

© Interest Accrual per Order
7.25% on $0.00for O days($0.00@day)

TOTAL AMOUNT DUE FROM PURCHASER

INTEREST CALCULATION/AMOUNT DUE PER FORECLOS

Deposit
Balance from Purchaser
Total Received

Amount paid to Beaufort Co Treasurer
Amount paid to Plaintiff's attorney

Remaining Balance/Excess funds

Amount Checldt Date
$8,800.00 .

$8,800.00 1409757 1/3/12

0.00

$0,00

URE ORDER
Amount Check# Date
$8,800.00
$0.00
" $8,800,00

$88.00 1860  1/9/12
$8,710.67 1861 1/9/12
33

Recelpt#

231734

Receipt#

Marvin H.léukesﬁl'll
Master in Equity
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~ EXHIBIT "B"

All that certain piece, parcel or lot of land situate, lying and being. on Daufuskie
Island, Beaufort County, South Caraclina, known and described as Lot Number Fifty-
Five (55) Daufuskie Island Club, Phase ], Bloody Point, and being more particularly
shown and described on a plat thereof recorded in the Beaufort
Plat Book 37 at Page 12 and revised in Plat Book 50 at Page 101, For a more
detailed description as to courses, metes and bounds, reference may be made to said

plat of record.

This property is subject to all applicable covenants, conditions, restrictions,
easements and/or rights-of-way filed of record in the Office of the Register of Deeds
for Beaufort County, South Carolina, including, but not limited to those certain
Declaration of Covenants, Conditions and Restrictions for the Daufuskie Island Club

Homesites, dated October 26, 1989 and recorded in the Beaufort County Records in
Deed Book 539 at Page 1350, as amended.

This being the same property conveyed unto William A. Ashton, Jr., M.D. and
rican Telecom, Ltd., dated June 6, 2001

Michele C. Ashton by Deed of North Ame ;
and recorded June 12, 2001 in the Office of the Register of Deeds for Beaufort

County, South Carolina in Record Book 1431 at Page 32.

TMS #: R800 027 00A 0055 0000

~

F :\CLlENT\E\BLOODYPO[NT\COLLECTIONS\ASHTON\PLEADINGS\MASTER‘S REPORT OF SALE.DOC
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Il

IS

B,

Hilton Head Is|and 8.C. 29925-4005

. i,

Finger & Fraser, P.A.
Attorney( ). At Law.

BEALUFDRT COUNTY SC - ROD
BR ©3111 PGS 1291-1294

0171172012 "11:108:05 AW
REC'D BY P BAXLEY RCPT# 665438

STATE OF SOUTH CAROLINA } : RECORDING FEES 10.80
} : County Tax 9,80

GOUNTY OF BEAUFORT ) MASTER fetalry BEED

TO WHOM THESE PRESENTS SHALL CONCERN:

LAST-TITLEHOLDER: WlLLIAM A. ASHTON, JR. AND MICHELE C. ASHTON

{, Marvm H. Dukes, Ill, as Master In Equity for Beaufort County, in the State of

South Carolina, send greetmgs

WHEREAS, in an action in the Court of Common Pleas in Beaufort County (CivilA

Actlon No.: 2011-CP-07-02176) between Bloody Point Property Owners Assaoclation,

Inc., as Plaintiff, and William A. Ashton, Jr. and 'Mlchele C. Ashton, as Defendants, the -

Master In Equity issued an Order dated December 2, >2011 glving Plalntiff judgment

against the Defendants; and

WHEREAS, on January 3, 2012, after due advertisement of the sald property for

sale at public oufcry, the property was openly and publicly, and after the manner of
Auction, offered for sale and sald for the sum of Eight Thousand Elght Hundred and

00/100 Dollars ($8,800.00), sald sum being the highest amount bid at said sale and

such bid hawng been made by David Fingerhut; and
NOW KNOW, ALL MEN BY THESE PRESENTS that |, Marvin H. Dukes, 1],
Master In Equity for Beaufort County, pursuant to the foregoing and also in

consideration of the sald bid paid as aforesaid, the receipt whereof is hereby-
acknowledged, have granted, bargained, sold and released, and by thesé pres;ants do
grant, bargain; sell and release the following described p.roberty unto David L. Fingerhut
and Patricla M. Santry, 63 Shipyard Drive, Apt, 905, Hiiton Head léland, ASouth' Carolina,

29928, as joint tenants with rights of survivorship and no't as tenants in common.

Book3111/Page1291
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TO HAVE AND TO HOLD the said property, with its hereditaments, privileges

and appurtenances, unto David L. Fingerhut and Patricia M. Santry, their successols

and assligns, for their own use, benefit and behalf forever.
IN WITNESS WHEREOF, |, Marvin H. Dukes, 1, as Master In Equity for
Beaufort County, under and by virtue of the said Decree, have hereunto set my Hand

4
and Seal this _ é’g day of January In the year of our Lord Two Thousand and,
Twelve and in the Two Hundred and Thirty -Fifth year of the sovereignty and

independence of the Unlted States of America.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF: |

' STATE OF SOUTH CAROLINA )
)

ACKNOWLEDGMENT

COUNTY OF BEAUFORT )

|, THE UNDERSIGNED Notary Public, do hereby certify that Marvin H. Dukes,
Ill, Master In Equity for Beaufort County, personally appeared before me this day and -
" acknowledged the due execution of the foregoing instrument.

Withess my hand and official seal this the _{o_day of January, 2012,

S/l AK]
Notary Public for South Carolina
My Commission Expires: 3&‘2 2914

R ENTLARLL I BOINTCOL L] IONS\ASHIONW EPD(NGS\MASTER'lN EQUITY DEED.DQC

Book3111/Page1292
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Positive :
As of: May 9, 2012 9:56 AM EDT

Arceneaux v. Arrington
Court of Appeals of South Carolina
~ November 14, 1984, Heard ; February 21, 1985, Decided
No. 0397 .
Reporter: 284 S.C. 500; 327 S.E.2d 357; 1985 S.C. App. LEXIS 300

Ray ARCENEAUX, G. G. Case, Jr, and D. Clyde Spearman, Appellants, v. Jerry W. AR-
RINGTON, Respondent '

Notice:
" Prior History: [#*¥1] Appeal From Oconee County, C. Victor Pyle, Ir., Judge
Disposition: Affirmed. .

rCOre Terms ‘J

his, restrictions, metal

strictive covenants in a subdivision, plaintiff property own-
Court of Oconee County (South-Carolina), which denied
developer from maintaining a metal

tract, laches, deed, restrictive covenant, subdivision, enquiry, rig

rEase Summary

Procedural Posture

In their action alleging violations of re
ers appealed a judgment of the Circuit
the owners’ request for injunctive relief to prevent development

building on his tract of Jand.

Overview , .
The developer’s corporation developed the property and he recorded an instrument that imposed re-

strictive covenants, including prohibitions against the construction of metal buildings and com-
s outside the area made subject to the

mercial use of the property. The developer’s personal fract wa

restrictive covenants, but a clause in the deed of his tract made it subject to the restrictions,

The owners sought to enjoin the developer from using the tract for non-residential nse and to

force him to remove the building, The irial court denied the injunctive relief on the basis that the

owners were guilty of laches. The court affirmed. The owners admitted their prior knowledge

of the developer’s commercial use of his fract as it was used to house the corporation’s sales ‘of-

~ fice, The owners waited over two years after they knew or should have known that the restric-
tive covenants were being violated before bringing their action. Because the deed of the develop-.

~er’s tract stated that it was subject to the covenants, the owners were on notice and it was

immaterial that the owners did not discover the restrictions in the deed until two years after the.

building was constructed.
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Outcome ' .
. The court affirmed the judgment of the trial court, which denied the owners’ request for injunc-

tive relief to enjoin the developer from violating restrictive covenants and maintaining a metal build-
ing on his tract. )

ﬁexisNexis@ Headnotes o J

Civil Procedure > ... > Defenses, Demurrers & Objections > Affirmative Defenses > Laches
Civil Procedure > ... > Defenses, Demurmrers & Objections > Affirmative Defenses > General Overview

If there has been unreasonable delay in asserting a-claim, or if, knowing his rights, a party does
not seasonably seek to avail himself of the means at hand for their enforcement, but suffers his ad-
versary to incur expense or entex into obligations or otherwise change his position, then equity -
will ordinarily refuse to enforce those rights, especially if an injunction is asked. Whether the plain-
WEF is barred by laches is to be determined in light of the facts of each case, taking into consid-
eration whether the delay has worked injury, prejudice, or disadvantage to the other party. Delay
alone in the assertion of a right does not constitute laches, ) ‘

Civil Procedure > ... > Defenses, Demurrers & Objections > Affirmative Defenses > General Overview
Real Property Law > ... > Encumbrances > Restrictive Covenants > General Overview

Real Property Law > ... > Encumbrances > Restrictive Covenants > Subdivisions

Civil Progedure > .., > Defenses, Demurrers & Objections > Affirmative Defenses > Laches

To charge a party with laches in the assertion of an alleged right, he must have knowledge of -
the facts upon which he bases his. claim. However, if the circumstances are such as to have put
him upon enquiry and the means of ascertaining the truth were readily available had enquiry been
made, the neglect of the party to make. enquiry will charge him with laches the same as if he

had known the facts.
Counsel: Michael O. HaWkins, Anderson, for appellants.

W, Jerry Fedder, of Fedder, Derrick, Ritter & Williams, Seneca, for respondent,
Judges: Bell, Justice. Sanders, C.J., and Garduer, J,, concur.

Opinion by: BELL

{'Opim'on . : : _J |

[*501] [**358] Thisis a proceeding in equity to cnforce a restrictive covenant on real prop-
erty, The circuit court denied the plaintiffs’ prayer for mandatory injunctive relief. We affirm,

Tn 1965 Amington acquired title to a 491.3 acre tract in Oconee County, He subsequently trans-

ferred title to the Port Bass Development Company, Inc., company he incorporated for the pus-
pose of subdividing and developing the property. Before deeding the land to the corporation, Ar-
rington recorded an’ instrument entitled “Restrictions for Port Bass Subdivision,” imposing
restrictive convenants on part of the property. Among other things, these convenants [*502] pro-

hibited metal buildings and “any use whatsoever for commercial purposes” in the restricted area.

From 1965 onward the sales office of the Development Company was located on Tract 11 of
the Port Bass subdivision. [***2] Tract 11 is outside the area made subject to the original restric-
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. Tract 11 in 1965 housed the Developmen

* ing the metal building wi
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tive covenants. In 1967 Arrington incorporated a water company; Water Systems; Inc,, to serve
the subdivision. The water company’s facilities and a well drilling business were also located on

Tract 11,

Between 1965 and 1982, the Development Company made twen_tjl to twenty-five conveyances of
property within the Port Bass subdivision. As the Development Company sold lots outside the re-
stricted area but within the subdivision, Arrington included a clause in the deeds making the lots

“subject to” the original restrictions, Amington’s wife, the secretary of the Development Com-
ply copied the form of previous deeds.

On March 26, 1979, the Development Company conveyed Tract 11 to Arrington personally. Ar-
rington recorded the deed in the office of the clerk of court.the following day. The deed contains
a clause making Tract 11 “subject to” the original restrictive convenants. Arrington claims the re-

strictions were copied into the deed by rmistake. _ _

In the spring of 1979, Arrington constructed a large prefébricated metal building on Tract 11 to
house the water [*%¥3] company and the well drilling business. The building cost approximately

$ 65,000 to construct, It is clearly visible to anyone entering the subdivision.

In September 1981, Arceneaux, Case, and Spearman (the Plaintiffs), each of whom owns prop-
erty in the subdivision, commenced this action, alleging violations of the restrictive covenants. They
asked the court to enjoin Amington from using Tract 11 for any purpose other than residential
and to have him remove the metal building or veneer it with brick or wood. Arrington answered, de-
nying the restrictive covenants apply to Tract 11 and raising the affirmative defense of laches.
The circuit court found the Plaintiffs guilty of laches and entered judgment for Arrington,

If there has been unreasonable delay in asserting a claim, or if, knowing, his rights, a party does
not [#503] seasonably seek to avail himself of the means at hand for theii enforcement, but suf-
fers his adversaty to incur expense or enter into obligations or otherwise change his position,
then equity will ordinarily refuse to enforce those rights, especially if an injunction is asked. Ar-
¢ ault v, Sprouse, 215 S.C. 316, 55 S.E. (2d) 70, 12 AL.R. (3d) 388 (1949). [***4]
Whether the plaintiff is barred by laches is to be determined in light of the facts of each case,
ing into consideration whether the delay has worked injury, prejudice, or disadvantage to the
other party. Privette V. Garrison. 235 S.C. 119, 110 S.E. (24d) 17 (1959). Delay alone in the asser-
tion of a [**¥359] right does not constitute laches., Grossiman v. Grossman, 242 S.C. 298, 130

S.E. (2d) 850 (1963).

In this case, the Plaintiffs readily admit their pror knowledge of the commercial use of Tract 11.
Arceneaux, who purchased his lot in 1977, testified he knew. the trailer originally placed on

t Company’s sales office and the water company office.
lies and construction equipment. Case, who pur-
commercial lot, He

tak-

He also knew the lot had been used to store supp
chased his property in 1969, stated he was aware Tract 11 had always been a
saw the metal building being constructed. in the spring of 1979. Spearman did not testify.

These circumstances are sufficient to support the circuit court’s finding [¥**5] of laches. The Plain-
tffs waited over two years after they knew or should have known the restrictive covenanis

were being violated to assert their rights. They suffered Asringfon to incur the expense of erect-
thout protest. It would be unjust to permit them now 1o enforce their

claimed rights against him.

ing suit, but argue the delay was caused by Ar- -

The Plaintiffs concede they delayed in brin
11 in March 1979. They contend there

rington’s failure to disclose the restrictions placed on Tract
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was 10 visible change which would have put them on notice that Tract 11 had been sold to Ar-
rington subject to the restrictive covenants. Because they did not know of their rights, they ar-

" gue, the delay in commencing suit was not unreasonable.

neral rule is that to charge a party with laches in the assertion of
knowledge of the facts upon which he bases his-claim. [*504] How-
h as to have put him upon enquiry and the means of ascertain-
ing the truth were readily available had enquiry been made, the neglect of the party to make en-
quiry will charge him with laches the same [#¥%6] as if he had known the facts. Stoke v.
Wheeler. 391 111, 429, 63 N.E. (2d) 492 (1945),cf. Black v. Childs, 14 S.C. 312 (1880). The restric-
Hve covenants were clearly referenced in the deed conveying the property from the Develop-
ment Company to Arrington. That deed was recorded on March 27, 1979, A party Is deemed to.
have notice of a deed and its contents from the date it is recorded. Godbold v. Lambert, 29 S.C. Eq.
(8 Rich. Eq.) 155 (1856). At the latest, the circumstances were such as to put the Plaintiffs on &~
quiry notice concerning restrictions on Tract 11 when Arrington began constructing the metal
building in the spring of 1979. It is immaterial that they may not actually have discovered the re-

strictions in Amington's deed until 1981,

We are not persuaded. The ge
an alleged right, he must have
ever, if the circumstances are suc

For the reasons stated, the judgment of the circuit court is .

Affirmed.
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Barr v. Allen (In re Barr)
United States. Bankruptcy Court for the Eastern District of New York
August 11, 1994, Decided
CASE NO, -193-16528-260, CHAPTER 13, ADVERSARY PROCEEDING NO. 193-1537-260

Reporter: 170 BR. 772; 1994 Bankr. LEXIS 1677

In re: JACOB L. BARR, Debtors, JACOB L. BARR, Plaintiff, v. WILLIAM G. ALLEN a/k/a
JERRY ALLEN, Defendant. '

Notice:

lare Terms ‘I

summary judgment, material fact, adversary proceedings,
deed, proceedings,

|

Procedural Posture , '
Defendant creditor filed a motion for summary judgment in connection with an adversary proceed-

ing arising out of and relating to plaintiff debtor’s filing of a third petition for relief under Chap-
ter 13, The creditor had answered the debtor’s complaint with a denial that the debtor had any in-

terest at all in the subject property at the commencement of the Chapter 13 case.

mortgage, foreclosure sale, foreclosure,
equivalent value, foreclosure law, inadequacy, advertiscd, frandulent, genuine,

conscience, shock, bid

Case Summary

Overview : .
As an initial matter, the court noted that contrary to the debtor’s assertions, the record indicated

that the debtor had been served with notice of the state foreclosure action and the resulting sale, The
remaining issue involved a determination of whether the foreclosure sale was a fraudulent trans-
fer pursuant to 1] U.S.C.S. § 548, in which case, the debtor would have had an interest in the prop-
erty in question. Thus, the disposition of the case depended upon whether the foreclosure sale was
accordant procedurally and substantively with the applicable state foreclosure law, The dectee

of foreclosure conclusively established that a procedurally correct judicial sale had occurred. More-
over, as the sale was procedurally correct, a mexe inadequacy of the foreclosure price was no ba-
sis for setting the sale aside, particularly as it failed to be so low as to shock the conscience

or raise a presumption of fraud of unfairness. The court therefore granted the motion for sum-

mary judgment.

Outcome’ )
The court granted the creditor’s motion for summary judgment and dismissed, with prejudice,

the debtor’s adversary proceeding regarding the parties’ interests in the subject property.
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mxisNexis® Headnotes J

Bankruptcy Law > Estale Property > Contents of Estate

Pursuant to 11 U.S.C.S. § 541(q)(1), the commencement of a bankruptcy case creates an estate com-
prised of, among other things, all legal or equitable interests of the debtor in property as of the com-

mencerment of the case.

Bankruptcy Law > ... > Avoidance > Frandulent Transfers > Constructively Fraudulent Transfers
Bankruptcy Law > .., > Avoidance > Fraudulent Transfers > Elements
Real Property Law > Transactions > Purchase & Sale > Frandulent Transfers

Real Property Law > Transactions > Bankruptcy > Sales
Bankruptcy Law > ... > Avoidance > Fraudulent Transfers > General Overview

Under 11 US.C.S. § 548(a)(2), a foreclosure sale may be a frandulent transfer, and therefore
avoided, if it occurred within one year of the filing of the bankruptcy petition, less than a reason-
ably equivalent value was received for the transfer, and the debtor was insolvent on the date of

the transfer or Tendered insolvent thereby.

Clvil Procedure > Judgments > Summary Judgments > General Overview

Civit Procedore > .., > Summary Judgments > FEntitlement as Matter of Law > Genuine Disputes
Bankruptey Law > Procedural Matters > Adversary Proceedings > Jundgments

Civil Procedure > ... > Summary Judgments > Rvidentiary Considerations > Scintilla Rule

Civil Procedure > .., > Summary Judgments > Entitlement as Matter of Law > Materality of Facts
Clvil Procedure > ... > Summary Judgments > Opposing Materials > General Overview .
Civil Procedure > ... > Summary Judgments > Motions for Summary Judgment > General Overview
Civil Procedure > ... > Summary.Judgments > Entitlement as Matter of Law > Appropriateness

Civil Procedure > Judgments > Summary. Judgments > Evidentiary Considerations
Civil Procedure > ... > Summary Judgments > Tintilement as Matter of Law > General Overview

Fed. R. Ciy, P56, made applicable to bankruptcy proceedings pursuant to Fed. R. Bankr. P.

7056, provides that summary judgment shall be rendered if the pleadings and affidavits show

- that there is no genuine issue as to any material fact and that the moving party is entitled to a judg-
ment as a matter of law. Fed. R. Civ. F 56(c). When determining whethér there is a genuine is-

sue of material fact, the inferences to be drawn from the underlying facts must be viewed in.the light

most favorable to the party opposing the motion. Without sufficient evidence for a finder of

fact to find in favor of the non-moving party, there is no issue for trial, If the evidence is merely col-

orable, or is not significantly probative, summary judgment may be granted. Thus, a motion for

summary judgment although denied when there are genuine issues as to any material fact, must be

granted when there is no such issue and the movant is entitled to judgment as a matter of sub-

stantive law,

Bankruptcy Law > .. > Avoidance > Frandulent Transfers > General Overview
Pursuant to § 548 of the Bankruptcy Code, 11 U.S.C.S. § 548, a trustee or debtor may avoid a frans-
fer if, inter alia, the debtor received less thar reasonably equivalent value in exchange for such
transfer. 11 U.S.C.S. § 548 (a}2)(A).

Bankruptey Law > ... > Avoidance > Fraudulent Transfers > General Overview
Bankraptcy Law > ... > Avoidance > Rraudulent Transfers > Value
Real Property Law > Transactions > Bankruptcy > Sales

A fair and proper price or a “reasonably equivalent value” for foreclosed propérty for purposes
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eived at the foreclosure sale, sO long as there has

of 11 U.S.C.S. § 548 is the price in fact rec
f the state’s foreclosure 1aw.

been compliance with all the requirermnents o

Civil Procedure > Judicial Officess > Masters > Appointment of Masters

Real Property Law > .. > Financing > Foreclosures > General Overview

Civil Procedure > Judicial Officers > References

Civil Procedure > Judgments > Entry of Judgments > General Overview

Civil Procedure > Judicial Officers > Magistrates > General Overview

Tax Law > State & Local Taxes > Administration & Procedure > Tax Liens

Civil Procedure > Judicial Officers > Referees > Appointment of Referees
Judicial real estate mortgage foreclosure sales in South Carolina are governed procedurally by
S.C. R. Civ, P. 71 (1991). This rule empowers the appointed master or referee to determine the to-
tal debt and direct the sale of the property by describing the parcel, fixing the necessary legal ad-
vertisement, seiting the time and location of the sale, giving notice of any senior liens, taxes
or any other encumbrances, and specifying the amount and due date of the good faith deposit re-

quired as earnest money, After the sale, the referee must then execute the deed to the purchaser
and disburse the proceeds. :

Bankruptoy Law > .. > Avoidance > Frandulent Transfers > General Overview -
nancing > Foreclosures > General Overview

Real Property Law > .. > Fi
Real Property Law > Transactions > Purchase & Sale > Fraudulent Transfers

When the sale is procedurally correct, it is “black letter” law that mere inadequacy of the foreclo-
sure sale price is no basis for setting the sale aside, though it may be set aside (under state fore-
closure law, rather than fraudulent transfer law) if the.price is so low as to shock the.con-
science or raise a presamption of fraud or unfairness. It is well settled in South Carolina that
inadequacy of price unless it is so gross as to shock the conscience, or accompanied by other cir-
cumstances warranting the interference of the court, is not enough to move the court to set

aside a sale fairly made.

Counsel: [*¥1] GLASSER & ROSS], ESQS., Attorneys for the bebtor, New York, NY,

BY: SHEILA M. ROSSI, ESQ.

REAVES & MOORE, ESQS., Attorneys for the Defendant, Florence, SC, BY: GEORGE G.
REAVES, ESQ. i
Judges: DUBERSTEIN

Opinion by: CONRAD B, DUBERSTEIN

]

[T)pinion
[#773] DECISION ON MOTION FOR SUMMARY JUDGEMENT

CONRAD B, DUBERSTEIN, Chief Bankruptcy Judge

This adversary proceeding arises out of and relates to this Chapter 13 case filed by Jaceb L.
Barr (“Barr” or “Debtor” or #Plaintif-Debtor”) on July 26, 1993, The Chapter 13 Trustee’s mo-
tion to dismiss the case was granted. at a hearing held before this Court on May 11, 1994, The or-
der granting the motion was signed on July 6, 1994, It provided for the. Debtor’s right to con-
vert the case to a Chapter 7 within fifteen days from the date of the entry of the order, The Debtor
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did not convert his Chapter 13 case by July 21, 1994, the time period permitted by the order,
and it was deemed dismissed. Because of the pendency of the instant adversary proceeding initi-
ated in that case, it was not closed by the Clexk of this Court.

Notwithstanding the foregoing facts, on June 9, 1994, Barr filed a second petition for relief un-
der Chapter 13 of the Code, The Chapter 13 Trustee’s motion to dismiss [*#2] thatcase was granted
at a hearing held before this Court on Tuly 27, 1994, An order granting the motion was pre-
sented for settlement and signed on August 10, 1994, Like the otder entered dismissing Bart’s
prior petition, it provided for his right to convert the case {0 4 Chapter 7 within fifteen days from
the date of the entry of the order. Such time period has not yet expired. However, on August 9,
1994, Barr filed a third petition for relief under Chapter 13 which the Clerk accepted for filing. .

FACTS

In February of 1989 Plaintiff-Debtor Jacob L., Barr purchased a parcel of land in Florence
County, South Carolina from defendant, Wiliiam G. Allen (“Allen” or "Defendant”), for approxi-
mately $ 156,000, Barr paid § 75,000 cash and assumed an existing mortgage of approxi- E
mately $ 38,000 held by Middlesex Federal Savings and Loan Association and serviced by First Citi-

zens Mortgage Corporation (“First Citizens Mortgage”). Additonally, Barr gave Allen a note

("the Note”) for the balance ($ 38,201.34). The Special Referee in a Decree of Foreclosure en-
tered in an action initiated by Allen, hereinafter discussed, found that a mortgage securing the Note

was filed in the office of the Clerk for [**3] Florence County, South Carolina on June 7,
1989, creating a second lien on the property.

The Note fell due oo June 7, 1992. When Barr failed to satisfy the debt, the parties agreed fo ex-
tend the due date to December 30, 1992, In July of 1992, Barr paid $ 22,000 to Allen towards .
the satisfaction of the Note. However, Barr did not fulfill his obligation [#774] by the extended
due date and Allen subsequently initiated the foreclosure action in Florence County-on January
11, 1993, Barr failed to answer the complaint in the action which resulted in a default. ‘

The Special Referee, after a hearing, issued the Decree of Foreclosure, dated April 20, 1993, or-
dering the sale of the subject property by public auction. The Decree contained the Special Ref-

eree’s conclusions of law and findings of fact, which included that!

(1) Both Barr and Middlesex Federal Savings and Loan Association were served and notified of
the time, place, and date of the hearing;

(2) The Note executed by Barr in favor of A}]cn was secured by a mortgage thereby creating a sec-
ond lien on the subject property, as hereinabove noted; and

(3) The total debt due Allen was fixed at § 41,446.23 inclusive of interest. !
[**4] Documents submitted to this Court by the Plaintiff and Defendant reflect the following:

the property was sold at public auction on July

Pursuant to the laws of the State of South Carolina,
the highest bidder, for § 500. The bid

7, 1993, resulting in the sale of the property to Allen,

! This total took into account the $ 22,000 paid by Barr in July of 1992, interest accrued, both attomey and Referee’s fees,

and all costs of collection prior lo the hearing.
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was subject to the First Citizens Mortgage in the amount of $ 30,882.70, 2 Florence County
taxes, and assessments. Allen’s bid took into account the balance due to him on the Note which
was fixed at § 41,446.23 on the date of the Decree of Foreclosure, plus interest at the statutory rate
of 149% thereafter, Thus, in essence, Allen’s bid in the aggregate amounted to $ 500 plus the ad-
ditional sum of approximately $ 72,000 due under the mortgages. :

The deed was executed and [¥#*5] delivered transferring title to Allen on July 20, 1993, Less
than one week later, Bair filed this Chapter 13 case.

The Adversary Proceeding

On December 3, 1993, Barr commenced the instant adversary proceeding against Allen (1) to
avoid the transfer of the property; (2) to declare the equity in the land as part of the bankruptcy es-
tate; (3) ordering that title be transferred to Barr subject to any liens; (4) ordering the property

to be turned over to a trustec in the related bankruptcy case; and (5) granting any other appropri-
ate relief., ,

Allen answered the complaint denying that Barr had any interest at all in the property.as of the com-
mencement of the Chapter 13 case and subsequently moved this Court for summary judgment

as to the same, He argues that the matter can be disposed of as a matter of law because the judi-
cial sale completely divested Barr's interest in the property six days prior to the filing of his pe-
tition for relief, In support of his motion Allen maintains that because Barr had neither a legal nor
an equitable interest in the property when his bankiuptcy case was commenced, the property is
not property of the bankruptcy estate pursuant to section 541 of the Bankruptcy [¥%6]_Code. *

. Tn opposition to Allen’s motion; Barr maintains that there are material factual disputes which ren-
der summary judgment inappropriate. According to Barr, the litigable facts are:

(1) whether the Note was secured by a mortgage;

(2) whether the foreclosure sale was procedurally proper, non-collusive and properly advertised;

mercially reasonable steps were taken to secure the highest bidder;
rsuant to section 548 of the [*775]._

(3) whether all com

(4) whether the transfer of the property was fraudulent pu
Code; # and

(5) whether the deed was properly transferred. s

Barr maintains that he was neither served nor notified of the hearing in the state court foreclo-

sure action nor of the sale,

len demonstrated, through supporting affidavits, and the Decree of Foreclosure that Barr was

according to a Proof of Claim filed with this Court

2 Ag of August 9, 1993 lhe amount due on the morigage was § 30,882.70,
paid § 29,146.35 on February 25, 1994, sat-

‘by First Citizens, Additionally, Mr. Allen assurned the mortgage on Avgust 11, 1953 and
isfying the debl.
3 pyrsuant fo seclion 341, the commencement of a bankruplcy case creates an estale compdsed of, among other things, all legal
or equitable interests of the debtor in property as of the commencement of the case, 11 U.S.C. § 541{a)(1)

4 Under section 548, & foreclosure sale may be 2 fraudulent transfer, and therefore avaided, if it oceurred within one year of
the fling of the bankruptcy pelition, less than a reasonably equivalent value was received for the transfer, and the debtor was in-

solvent on the date of the transfer or rendered insolvent thereby, 11 U.8.C, § 548(a)(2). See “Scction 548 1ssuc” hereinafter set
forth, . ’

5 In raising this issue, Barr points 1o Lhree paymenots he made to, Bl
was transferred (o Allen. See infra nole 8 and accompanying text.

nd that were accepted by, the first morigagee after the deed

Record of Appeal
Page 208

and claims that the auction was not properly advertised. However, Al-




.gage, Thus, there are no issues of material

- Clerk for The Rlorence Moming News); and Decrce 0

_lina: #151 in the amount of § 560 dated August 2,

. Page 6 of 3
170 B.R. 772, ¥775; 1994 Bankr. LEXIS 1677, **6 .

served and the property was duly advertised for public sale. 6 Barr also alleges that he believed
he had more time to-pay the debt and that he paid $ 10,000 to Allen against the Note in May of 1993,
after the Decree of Foreclosure, However, both of these allegations are unsupported.

[#*#8] The market value of the property, as computed by First Citizens, was deemed to be $

.180,400. 7 The affidavit of the Special Referee sworn to on January 12, 1994, submitted to this

Court states that “after due notice and after publication required by statute, [he] conducted a judi-
cial sale of the property on July 7, 1993, No deficiency was requested.” R

tgage, Barr claimed that he made three mort-

Despite Allen’s assumption of the First Citizens Mox
8 to First Citizens from August 2, 1993

gage installments, corroborated by cancelled checks,
through December 17, 1993, -

[#¥9] DISCUSSION

Rule 56 of the Fed. R. Civ._ P, made applicable to baﬁkruptcy proceedings pursuant to Fed. R,
Bankr. P_7056, provides that summary judgment shall be rendered if the pleadings and affidavits

" "show that there is no genuine issue as to any material fact and that the moving party is en-

titled to a judgment as a matter of law.” Fed. R. Civ P S6(c).

When determining whether there is a genuine issue of material fact, the inferences to be drawn
from the underlying facts must be viewed in the light most favorable to the party opposing the mo-
Hon. Matsushita Elec. Indus, Co. v. Zenith Radio Corp.. 415 U.S. 574,587, 89 L, Bd. 2d 538,
106 S. CL 1348 (1986) (quoting United States v. Diebold, Inc., 369 U.S. 654, 655. 8 L. Ed. 2d 176.
§2 S. Ct 993 (1962)),cert. denied, 481 U.S. 1029 (1987):Knight v. U.S. Fire Ins. Co., 804 F2d

9. 11 (2d Cir. 1986),cert. denied,480 U.S. 932, 94 L Ed. 2d 762, 107 S. Ct, 1570 (1987), Without suf-
ficient evidence [**10] for a finder of fact to find in favor of the non-moving party, there is

10 issue for trial, See Anderson v. Liberty Lobby, Inc.. 477 U.S. 242 249, 91 L, _BEd. 2d 202, 106
S. Ct. 2505 (1986). “If the evidence is merely colorable, or is not significantly probative, sum-
mary judgment may be granted.” Jd, at 249-30 (citations omitted). Thus, a motion for summary judg-

ment although denied when there are genuine issues as to any material fact, must be granted

when there is no such issue and the movant is entitled to judgment as a mattér of substantive law,
Id at 247-51; [¥776] Rattner v. Netburn, 930 F.2d 204, 209 (2d Cir. 1991);Kenston Mgt Co. v.

Lisa Realty Co. (In re Kenston Mgt Co.), 137 Bankr. 100, 108 (Bagks, B.D.N.Y.-1992).

In the instant matter, despite Barr’s assertion of the above listed factnal issues, the papers, support-
ing affidavits, and the findings of fact and conclusions of law contained in the Decree of Fore-
closure all submitted to this [**¥11] Court, and the related proceedings held before this Court, clearly

establish the facts surrounding the foreclosure sale and that the Note was secured by a mort-
fact requiring trial. The remaining issue of whether
section 548 of the Code is a matter of sub-

the foreclosure sale was a fraudulent transfer pursuant to

swom to January 10, 1994 (Allen's attorney of record in the foreclosure action); Affida-
Janvary 12, 1994; Affidavil of Susan Collins, sworn to July 2, 1993 (Legal

f Foreclosure, so ordered April 20, 1993, According to the Affidavit'of Su- .
blished.in the Florence Morning News on June 18, 1993, June 25, 1993,

6  See Affidavit of James R. Bell, Esq,,
vit of James A, Nelson, Special Referee, swom lo

san Collins, a Notleg of Sale of the-property was pu
and Joly 2, 1993,

7 The appraisal’s accuracy has been
zen's assessment. .

8° At a.hearing before this Court Barr proffered t

questioned, without support, by Allen who believes the land is worth less than the Pirst Citi-

hree cancelled checks payable to First Citizens Mortgage Corp. of South Caro-
1993, #156 in the amount of § 560 dated September 12, 1993, and #171 in

the arnount of $ 582.40 dated December 17, 1993, Thus, Barr may have a cause of actlon against the Bank to recover the money

pald during the time when he no longer owned the property,
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stantive law.

The Section 548 Issue

Pursuant to section 548 of the Bankruptc
alia, the debtor received “less than reasonably equ
1] U.S.C.8 548 (a)(2)(A). For some time the approp
had been heavily disputed in the Circuit-Courts.

the issue in holding that:

v Code, a trustee or debtor may avoid a wransfer if, inter
ivalent value in exchange for such transfer.”
riate definition of “reasondbly equivalent value”
However, the Supreme Court recently settled

alent value” for foreclosed property, is

[A] fair and proper price or “reasonably equiv
so long as all the requirements of the

the price in fact received .at the foreclosure sale,
state’s foreclosure law have been complied with,

BFP v, Resolution Trust Corp., 128 L. Ed. 24 556, US. 114 8. Ct 1757, 1764 (1994),
[**12] Therefore, the disposition of the case will depend on ‘whether the foreclosure
sale sub judice was accordant procedurally and substantively with-applicable South Carolina

state foreclosure law,

[**13] Tudicial real estate mortgage foreclosure sales in South Carolina are govemed procedur-
ules of Civil Procedute, This statute empowers the ap-

ally by Rule 71 of the South Carolina R

pointed Master or Referee to determine the total debt and direct the sale of the property by de-
scribing the parcel, fixing the necessary legal advertisernent, setting the time and location of the sale,
giving notice of any senior liens, taxes or any other encurnbrances, and specifying the amount

and due date of the good faith deposit required as earnest money. After the sale, the Referee must
then execute the deed to the purchaser and disburse the proceeds. S.C. R, of Civ. Proc. Rule 71
(1991). :

The Decree of Foreclosure so ordered by the Special Referee conclusively establishes that a pro-
cedurally correct judicial sale was to be scheduled. Furthermore, the supporting affidavits prof-
fered by Allen reveal that Barr was served, the sale was duly advertised, Allen was the highest bid-
der, and the Special Referee. executed the deed transferring title to Allen on July 20, 1993,
Therefore, it appears from the record before this Court that the judicial sale was, in all respects, con-

sistent with South Carolina procedural [**14] foreclosure law.

ubstantive South Carolina fareclosure law is the possibility that

“Some [states] forbid the property to be sold for

the purchase price could be deemed inadequate.
BFP,__U.S.

less than a specified fraction of a mandatory presale fair-market-value appraisal.”
at . 114 S. Ct, at 1763, When the sale is procedurally correct,

It is “black letter” law that mere inadequacy of the foreclosure sale price is no basis_
for setting the sale aside, though it may be set aside (under state foreclosure law, rather
than fraudulent transfer law) if [*777] the price is so low as to 'shock the con-
science or raise a presumption of fraud or unfaimess.’

9 The Fifth Clrcuit in Durrert v Washingion Nat'l Ins._Ca,, 621 ¥.2d 201, 204 (5th Cir, 1980) (setting aside a mortgage fore-

closure sale that yiclded 57% of the property*s fair market value) opined, In dicta, Lhat a sale yielding Jess than 70% of the fair mar-

ket value should be Invalidated. Buf see Bundles v. Baker (In re Bundles), 856 B.2d 815, 825 (7th Cir. 988) {rejecting the “Dur-
ble presumption that, the price was sufficient under 548(2)(2));

retl Rule” and adopting 2 case by case approach with a rebutta

Lawyers Tiille Ins. Corp. (In re Madrid), 21 Banke. 424, 427 (Bon b Cir, 1982) (holding that farecloaure sales should not be
sel aside unless there is a defect In (he sale’s procedure, such as fraud, which would accaunt for the inadequacy of the sale price),
aff'd on other grounds, 725 B.2d 1197 (Oth Cir. 1984),cert, denled 469 U.S. 833, 83 L. Bd. 2d 66, 105 S. Ct, 125 (1984),
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It is well settled in South Carolina that “inadequacy of price unless it is so gross as to shock the con-
science, or accompanied by other circumstances warranting the interference of the court, is not
enough to move the court to set aside a sale fairly made.” Poole v, Jefferson Standard Life Ins. Co.,

174 S.C, 150, 177 S.B. 24, 27 (S.C. 1934) (quoting Bonham . Cave, 102 S.C, 308, 86 S.E,
vd, 237 S.C, 64, 115 S.E.2d 659. 664 (S.C.

1960):Singleton v. Mullins Lumber Co,, 234 S.C. 330, 108 S.E.2d 414, 424 (S.C. 1959):Howell v.
Gibson. 208 S.C. 19, 37 SE.2d 271, 274-275 (S.C. 1946): Federal Nat'l Morigage Assoc. .
Brooks, 304 S.C. 506, 405 S.E.2d 604. 605 (S.C. Ct. App. 1991):Investors Savs. Bank v, Phelps,

303 S.C., 15, 397 S.E.2d 780 (S.C. Ct. App. 1990).

As set forth above, although the subject property may weil have been purchased for less than its ap-
praised value, inadequacy of price in and of itself is not sufficient to set aside the foreclosure
sale. The consideration paid in the aggregate included: the $ 500 bid at the sale; the First Citi-
zens Mortgage in the amount of § 30,882.70, Florence County taxes, and assessments, which the
property purchased was subject to; and the amount of the Note, which was fixed at § 41,446.23
on the date of the Decree of Foreclosure, plus interest at the statutory rate of 14% thereafter, [#¥16]
Therefore, inasmuch as Allen’s bid in the aggregate amounted to $ 500 plus the additional sum
of approximately $ 72,000 due under the mortgages, any inadequacy in the price paid for the prop-
exty was not “so gross as to shock the conscience, or accompanied by other circumstances war-

ranting the interference of the court.” Poole, 177 S.E. at 27, .

Thus, based on the foregoing, Allen’s motion for summary judgment is granted and the instant ad-
versary proceeding is dismissed with prejudice,

CONCLUSION ' ' .

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §8 1334 and 157(a) and it
is a core proceeding pursuant to 28 U.S.C. § 157(b)2)(h). o

2. Allen’s motion for summaiy judgment is granted and the instant adversary proceeding is dis-
missed with prejudice. :

3, The Clerk is directed to close the adversary proceeding numbered 93-1537-260.
SUBMIT AN ORDER CONSISTENT WITH THIS OPINION
Dated: Brobklyn, New York

August 11, 1954 . .
CONRAD B, DUBERSTEIN, CHIEF BANKRUPTCY JUDGE
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Neutral
As of: May 9, 2012 9:53 AM EDT

Bennett v, Floyd
Supreme Court of South Carolina
August 3, 1960, Decided
‘ 17691
Reporter: 237AS.C. 64; 115 S.E.Z;i 659; 1960 S.C. LEXIS 81

Edwina BENNETT, Smith Bradshaw, Mary Lee Patterson, Sam Mouzon, Estelle Mack, Horton
Mack, Sue Mack, Tarbell Mack, Bertha Middleton, Ethel Boyd, Charles Bennett, Mary Bennéitt,
Frank Bennett, George Bennett, Louise Benneit and Susie Bennett, Appellants, v. G. T, FLOYD
and Henry Roe, representing the unknown heirs, next of kin, administrators, execators and as-

signs of B. B, Rhodus, Respondents.

Notice:

heirs of former owner of 269-acre tract of land questioning va-
1 sale by which heirs had been divested of their interest. On ex-
ceptions to the report of a referee, the Court of Common Pleas, Clarendon County, James

Hugh McFaddin, T., confirmed report of referee and heirs appealed, The Supreme Court, Oxner,
J., held that where no evidence was adduced as to the actual value of property when it was sold to
purchaser for § 100.00, evidence was insufficient to establish fraud or collusion overthrowing
the sale, or lo overcome the presumption of validity of such judicial sale.

Prior History: [**¥1] Action by
lidity of partition action and judicia

© Affirmed.

Disposition: Affirmed.

LCore' Terms

heirs, partition, tract, parties,
purchaser, allot, deed

died, taxes, partition proceedings, remainder, circumstances,

Court of Common Pleas, Clarendon County (South
the executrix and devisees of a purchaser of land, in

I Case Summary

Procedural Postiire

Appellant heirs challenged a decision of the
Carolina), which was in favor of respondents;
the heirs® action to set aside a partition sale.

Overview
The land was sold at a judicial sale following a partition action. The purchaser’s predecessor

bought the land for $ 100, Later, the heirs sought to set aside the sale. The trial court found for re-
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spondents, and the court affirmed. The court rejected the argument that all of the heirs were not
served with process in the partition action. The coutt held that the affidavit of service contained in
the record included all of the parties. The heirs failed to meet their burden of establishing by
clear and convincing evidence that the affidavit of service was false, The heirs also did not prove
that one of the heirs was living at the Gme of the suit and was thus not served because the re~
cord in the partition action showed that the heir had died before the suit was commenced. The court
held that the price paid for the land was not grossly inadequate. If there was a conspiracy fo
lower the price, it was a vice that could not have been discovered by an examination of the re-
cord and, therefore, could not affect a bona fide purchaser. There was 0o evidence to sustain the al-

legation of fraud.

Qutcome
The court affirmed.

I—EexisNe}ds@D ‘Headnotes . ' J

Real Property Law > Priorties & Recording > Blements > Bona Fide Purchasers
Civil Procedure > Judgments > Enforcement & Execution > Writs of Execution
Real Property Law > ... > Types of Property Estates > Transfers > Partition Actions

Contracts Law > Types of Contracis > Bona Fide Purchasers
Criminal Law & Pracedure > ... > Assault & Battery > Simple Offenses > General Overview
Criminal Law & Procedure > .., > Crimes ‘Against Pessons > Assault & Battery > General Overview

The purchaser in good faith at a judicial sale is bound only to see that the court had jurisdiction
of the subject of the action and of the parties in interest, He is not affected by iregularities or er-
rors in the record for which the judgment might have been vacated in a direct attack, or reversed
on appeal, or by secret vices affecting the judgment, which are not disclosed by examination of
the record, Sound public policy requires that the solemn judgments of the courts and rights ac-
quired thereunder be sustained against collateral assault, if in reason and justice it can be

done.

Real Property Law > ... > Types of Property Estates > Concurrent Ownership > General Overview
Civil Procedure > Preliminary Cousiderations > Equity > General Overview
Real Property Law > ... > Types of Property Estates > Transfers > Partition Actions

A court of equity under proper circumstances may allot a part of land subject to a partition ac-
tion to one co-tenant and order the remainder sold for division among the other co-tenants, A court
in the exercise of its inherent equitable power may decree, where practicable and where no preju-
dice will result to the owners, a partial partition in kind by allotting to one of the owners one

of several tracts, or a part of a single tract, in satisfaction of his share, and order a partition by
sale of the remainder of the single fract, or of the other tracts, with a division of the sale pro-
ceeds among the other owners in satisfaction of their respective shares,

Civil Procedure > jﬁdgménts > Enforcement & Execution > Writs of Execution-

s so gross as to shock the conscience of the court or accompanied by cir-

Inadequacy of price, unles
rred, will not justify the overthrow of a judi-

cumstances from which fraud may be clearly infe
cial sale,

['Headnotes/Sleabus _ . J
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Headnotes

1. JUDICIAL SALES.--A puichaser in good faith at a judicial sale is bound only to see that the
court rendering judgment under which sale was effected had jurisdiction of the subject of the ac-
tion and of the parties in interest, and he is not affected by irregularities or errors in the record
for which the judgment might have been vacated in a direct attack, or reversed on appeal, or by se-
cret vices affecting the judgment, which are not disclosed by examination of the record.

9. JUDICIAL SALES.--Where record of a judicial sale and affidavit of service in connection
with such sale show that necessary parties to sale have been served, the burden is on one ques-
. tioning validity of sale to establish by clear and convincing evidence that affidavit of service is false.

3, PARTITION.--Evidence in action in which validity of a prior partition sale was questioned

on the grounds that certain parties had not been properly served in the prior action, did not meet
the required quantum of proof to overcome the effect of the record in the prior action contain-
ing an affidavit of service showing the parties to have been served and showing that a guardian ad

litem had been appointed for such parties.
ction was offered in evidence without qualification or re-

eated as admitted generally, as applicable to any is-
nts thereof were available to either party in instant ac-

4. TRIAL.—-Where judgment roll in prior a
striction, contents of judgment roll were f
sue contents tended to prove, and the conte

tion,

5. PARTITION.--Where record in priot paitition action contain

mer owner of property involved was d

 tion was offered into evidence in instant action in which validity of the judicial sale following par-

tilon was being challenged on the grounds that heir was not dead at the time of prior partition action

and had not been served, testimony in former action could properly be considered, and was suf-

ficient to support finding that heir was already dead when parties to prior partition action had been

served.

6. PARTITION.--A court of equity, where practicable, and where no prejudice will result to the own-
ers, may decree a partial partition in kind by allotting to one of owners one of several tracts, 0r
a part of a single tract, in satisfaction of his share and order a partition by sale of the remainder of
single tract or of other tracts, with the division of the sale proceeds among the other owners in sat-

isfaction of their respective shares.

7 PARTITION --In action for partition of a 263-acre tract of land, it was within court of equi-
ty’s inherent power to set aside 10 acres for certain of heirs of former owner and to direct that re-

mainder of tract be sold at public auction for distribution to remaining heirs,

8. PARTITION.--Even if fraudulent collusion were present between parties in partition action re-
sulting in a grossly inadequate price being paid at judicial sale following such action, such
fraud could not affect a bona fide purchaser at sale where conspiracy could not be discovered by
an exargination of the record and where price paid was not so grossly inadequate as to shock

the conscience of the courl.

9, JUDICIAL SALES.--The inadequacy of price paid at a judicial sale, unless so gross as to -
shock the conscience of the courf or accompanied by circumstances from which fraud may be
clearly inferred, will not justify the overthrow of sale.

. 10. PARTITION.--In action by heirs ‘of former owner of 269-acre tract of land, attacking validity
of a prior partition action and judicial sale, where no evidence was adduced as to the actual
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value of the property when it was soldto purchaser for' $ 100.00, evidence was insufficient to es-
tablish frand or collusion overthrowing the sale or to overcome presumption of the validity of

such sale.

Coansel: Elliott D. Turnage, Esq., of Darlington, for Appellants, cites: As to when the uncontra-
dicted evidence, and the facts manifested by Jadgment Roll 6939 are considered, the Court, in
this action, should disregard, set aside, and hold for naught the Decree and Order of Sale in same,
because of lack of jurisdiction, and fraud in obtaining same; 226 §.C. 366, 85 S.E.2d 279; 211
S.C. 223, 44 S.E.2d 442; 14 S.C. (Rice Eq.) 198; 18 8.C. 94; 93 N.C. 151, 47 C. J. 451, 128 C,
7. 5. 199; 17 8.C. 435; 40 S.C. 69, 18 S.E. 220; 23 S.C. 154; 25 S.C. 276; [***2] 88 S8.C. 1,
70 S.E. 420; 217 S.C. 147, 60 S.E.2d 73; 185 S.C. 27. 192 S.E. 671; 199 S.C. 218, 19 S.E.2d 114;
24 S.C. 398 106 S.C. 486, 91 S.E. 796; 116 S.C. 7, 106 S.E. 843, 178 S.C. 94, 182 S.E. 306;
199 S.C. 384; 1 S.E.2d 797; 108 S.E.2d 414. As to the defendants not being bona fide purchas-
ers: 214 8.C. 212, 51 §.E.2d 753; 224 S.C. 432, 79 S.E.24 871; 225 S.C. 303, 82 S.E.2d 183; 126
S.C. 180. 119 S.E. 186; 220 8.C. 10, 66 S.E 24 327. As to the Statutes of Limitations being no
bar to the plaintiffs’ recovery in this action: 2 Rich, 627; 162 8.C. 177, 160 S.E. 437; 229 §.C. 29,

91 S.E.2d 88; 17.5.C. 35; 40 S.C. 435, 19 S.E. 79; 37.8.C. 369, 16 S.E. 42; 130 S.E. 477; 202

S C 129, 24 S.E2d 164; 6 Rich. Eq. 96; 13 S.C. 37. As to Plaintiffs’ rights not being barred by
laches: 186 S.C. 155, 195 S.E. 239; 205 S.C. 377, 32 SE.2d 147; 201 S.C. 447, 23 S.E.2d

Messrs. Rogers & Riggs and John G. Dinkins, of Manning, for Respondem, cite: As to the De- V

cree in Judgment Roll No. 6939 of Clarendon County being valid and Dependant a bona fide pur-.

chaser of the property involyed: 234 S.C. 330, 108 S.E.2d 414; 76 S.C. 484; 89 S.C. 508, 31
1

S.C 9]. As fo the Statutes of Limitations being [##%3] a bar to relief in the present Action:
Am. Jur, 868, Adv. Poss., Sec. 132; 11 S.C. L. (2 Nott. & McC.) 343, 10 Am. Dec. 609; 82

5.C. 358, 64 S.E. 165 59 S.C. 342, 37 S.E. 537 112 S.C. 131, 99 S.E. 546; 95 S.C. 567, 77 S.E.
708, ‘ :

Judges: OXNER, Justice, STUKES, C. J,, and TAYLOR, LEGGE and MOSS, JJ., concur.

‘Opinion by: OXNER

[Epinion — . . ‘J

[%67] [**660] OXNER, Justice.

ht this action to recover a 269-acte tract of land in Clarendon County. It was for-
merly owned by James A. Bennett who died intestate about 1904, Appellants claim that as his
sole heirs at law, title is now vested in them and they are entitled to possession, G. T, Floyd, now .
deceased who was the only material defendant, claimed that the property was partitioned in

1928 between the heirs of James A. Bennoett and sold at public auction to the Liogan-Robinson Fer-
tilizer Company from which he purchased it in 1942 and immediately went into possession. In re-
ply, appellants assailed the validity of the partition proceedings upon nUIMErous grounds, A

‘more detailed statement of the issues made by the pleadings will be made after tracing the chain

of title since Benpett’s death.

Appellants broug

James A. Bennett was survived by a widow and [*¥*4] nine children, His widow never remar-
ed and died intestate. After his death several members of the family continued to reside on and
farm this tract of land. In 1921 Washington Benneft, one of the sons, mortgaged his interest to
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E. B. [**661] Rhbodus to secure an indebtedness of § 384.10. Taxes for the yéar 1923, amount-
ing to $ 77.00, assessed in the name of the esfate of - [¥68] James Benoett, became delin-
quent. To satisfy these taxes the property was sold by the Sheriff of Clarendon County at public auc-
tion in February, 1925 and bid in for § 97.70 by E. B. Rhodus, He received a tax deed from
the Sheriff on March 3, 1926. Apparently Rhodus neyer sought to obtain possession under this con-
veyance. In 1927, Mallard Lumber Company, which had purchased the interest of several of the .
heirs, brought an actjon to partition the propeity, By that time some of the children of James Ben-
pett had died, leaving in some instances minor children. Several of the heirs had left the State -
and their whereabouts were unknown. After his father’s death, the interest of Washington Ben-
nett was increased by inheritance from some of the heirs and by purchase from others, so that at
the time the partition [***5] action was brought, he owned almost a half interest in the prop-
erty. The interest of each of the other heirs was very small. Plaintiff in that action, Mallard Lum-
ber Company, owned a 4/52 interest only. The non-resident heirs were served by publication
and guatdians ad litem duly appointed for the minors. Most of the adult defendants defaulted, At
the hearing, B. B. Rhodus, who was a party to the partition proceedings, testified that pothing
had been paid on the mortgage given him by Washington Bennett and further stated that he would
make no claim of title under the tax deed if reimbursed for all taxes which he had paid. By agree-
ment of all parties who had appeared, ten acres of the 260-acre tract were set aside by the
Court to certain of the heirs as their share and the remainder ordered sold at public auction, At a
sale held in November, 1928, the 269-acre tract, less the ten acres above mentioned, was bid in
by Logan-Robinson Fertilizer Company for $ 100.00 and the usual deed executed on November 20,
1928. Apparently Washington Bennett and his family remained on this farm although the record
does not disclose under what arrangement. On December 4, 1942, Logan-Robinson Fertilizer
[#**6] Company, for a stated consideration of § 2,500.00, conveyed this land to G. T. Floyd. Af-
ter this cqnveyance Washington Bennett continued to reside on the property [*69] but as a ten-
ant of Floyd, Washington Bennett died in 1954, Thereafter his son, George Bennelt, continned
. to rent the tract of land from Floyd. During the last few years there were also other tenants, Al-
- though George Bennett denied renting from Floyd, stating that he thought he was making pay-

ments on a mortgage, the overwhelming weight of the evidence is that Floyd took exclusive con-
trol of the property under a claim of ownership and was so recognized by Washington Bennett and

later by his son George.

The instant suit by appellants was brought in January, 1959, Named as defendants were G T
Floyd and the estate of E. B. Rhodus. However, it was conceded that the latter had no interest in
the property, so that the action was in effect against G. T. Floyd alone. While this action was pend-

ing Floyd died and the executrix and devisees under his will were substituted as parties defen-

dant.

on action was completely ignored and they sought only to set
aside the tax deed to Rhodus, They [¥**7] asserted that Washington Bennett was an uneducated Ne-
gro who had been promised financial assistance by Rhodus and that a fiduciary relationship ex-
isted between them. They further alleged that Rhodus, in violation of his agreement to pay the taxes,
‘permitted the property [0 be sold for delinquent taxes and bid it in himself. The tax sale was fur-
ther attacked upon the ground that the property was improperly assessed in the name of the "Es-
tate of James Bennett”, In his answer, Floyd set up the partition proceedings and claimed that he
was the bona fide purchaser from the Logan-Robinson Fertilizer Company. In addition he

claimed title both by adverse possession and by prescription, A reply was filed by appellants in

which they attacked the validity of the partition proceedings upon the grounds (1) [*#662]. that cer-

tain heirs were never served with the summons and complaint, (2) that one of the heirs, James
Bradshaw, although lving and a person nor compos mentis at the time the action in partition was
brought, was not made a party defendant, (3) that the Court was without jurisdiction to [*70] par-

In appellants’ complaint the partiti
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tition in kind a part of the property and sell the :emaind61‘:i and (4) that [**#%8] the Mallard Lum-
ber Company, Rhodus and Logan-Robinson Fertilizer Company conspired to divest the heirs of
their title to the property and through fraudulent collusion permitted it to be sold for an inad-
equate and unconscionable price. Appellants forther denied in their reply that Floyd was ever

in possession of the property or held adversely.

The instant case was referred to a referee who after hearing the testimony found that all those hav-
ing an interest in the property were made parties to the partition proceedings and duly served
with process; that there was no proof of fraud; that the proceedings in partition were regular in ev-
ery respect and binding on all the parties; and that Floyd through the conveyance from Logan--
Robinson Fertilizer Company acquired good fee-simple title. He further found that Floyd and his
predecessor in title had been in actual, open and notorious possession under a claim of owner-
ship continuously for a period of thirty years from which a grant would be presumed, and that Floyd
himself had been in actual, open and notorious possession under a claim of ownership for more
than ten years, thereby establishing title by adverse possession, On exceptions by appellants, [*#x9]
the case was heard by the circuit Judge who confirmed the report of the referee in all respects,

this appeal with the validity of the tax deed to Rhodus for no one-is as-’
It is respondents’ claim that G, T. Floyd was a purchaser in good faith
from Logan-Robinson Fertilizer Company which they say acquired title under a judgment ren-
dered by a court that had-jurisdiction of the subject matter and of all parties having an interest
in the land sought to be partitioned. At the outset we are met with the rule that “the purchaser in
good faith at a judicial sale is bound only to see that the court had jurisdiction of the subject

of the action and of the parties in interest, He is not affécted by irregularities or errors in the re-
cord for which [¥71] the judgment might have veen vacated in a direct attack, or reversed on ap-
peal, or by secret vices affecting the judgment, which are not disclosed by examination of the re-
cord.” Gladden v. Chapman, 106 S.C. 486, 91 S.E. 796, 797. The Court there further stated:
#Sound public policy requires that the solemn judgments of the courts and rights acquired there-

under be sustained [***10] against collateral assanlt, if in reason and justice it can be done.”

We will first discuss the contention of appellants that all of the heirs were not served with pro-
cess. Although in appellants’ reply it is claimed that five were not served, in their brief they re-
fer to only three, namely, Washington Bennett, Rhetus July and Janie Lee July. The affidavit

of service. contained in the record includes all of these parties, This affidavit also shows service
on the person with whom Rhetus July and Janie Lee July, both minors, resided and the judgment
roll discloses that a guardian ad litem was appointed for them. Under these circumstances, the bur-
den was on appellants to establish by clear and convincing evidence that this affidavit of service was
false. In Singleton-v. Mullins Lumber Co., 234 S.C. 330, 108 S.E.2d 414, 420, it was stated: -
“Due proof of service appears in the record of the foreclosure proceeding. Such a record, stand-
ing as it has for approximately half a century, may not be overthrown by less than the clearest and
inost convincing evidence. To hold otherwise would be a dangerous thing, imperiling titles to
real estate and other rights long since adjudicated; [***11] it would, moreover, be contrary to prec-
edent unbroken in the history of our jurisprudence. [#*663] Even though proof of service

were wholly lacking, it would be presumed that the court that rendered the judgment would not
have done so without proper proof of service of the summons in the cause.” :

service falls far short of meeting the required quantum of
cter and wholly unsatisfactory, The referee and- circuit Judge
The exceptions relating to this question are overruled.

‘We are not concerned on
serting any title under it.

Appellants’ testimony as to lack of
proof, It is largely negative in chara
were fully warranted in rejecting it,

Bradshaw, one of the heirs, was living at the time the par-

[¥72] Itis next contended that James
t made a party. thereto, In support of this contention, ap-

fiion action was instituted and was no
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pellants offered two witnesses. One testified that James Bradshaw died in 1928, He was unable
to fix the exact date but stated it was some time after March 28th. He admitted, however, that he

was then only four years of age. The other testified that James Bradshaw died in Tune, 1928,

Both of these witnesses were testifying from memory. No documentary proof was offered by ap-
pellants. This testinony is contradicted [**¥12] by that given in the partition proceeding

which was to the effect that James Bradshaw died prior to the commencement of the action. The tes-
timony in that proceeding can properly be considered in determining the.factal issue now

raised, The judgment roll in the partition suit was. offered in evidence by appellants without quali-
fication or restriction. Under these circumstances, it must be treated as admitted generally, as ap-
plicable to any issue it tended to prove, and the contents thereof available to either party to

this action. Greenville County v, Stover, 198 S.C, 240, 17 S.E.2d 535;Arnold v. Life Insurance
Co. of Georgia, 226 S.C. 60, 83 S E.2d 553, The last mentioned evidence is fully sufficient to sup-
port the concurrent finding. of fact by the referee and circuit Judge that James Bradshaw died
prior to the commencement of that action. Apart from this, however, the contention now made by
appellants is inconsistent with the stipulation between the parties in the instant case “that the

heirs shown in the case of Mallard Lumber Company v. James Benneft et al. are all the heirs of

Tames Bennett deceased.”

[#**13] is assailed upon the ground that the Court was with-
amon his share in kind and order a sale of the remainder.
enying such power, The Court’s inherent eg-

The validity of the partition decree
out power to allot to one tenant in co
We find nothing in our statutes relating to partition d
nitable power therefore remains unimpaired. While we have found no case in this State passing pre-
cisely [¥73] upon the question now under consideration, the general authority elsewhere is

that a court of equity under proper circumstances may allot a part of the land to one co-tenant
and order the remainder sold for division among the other co-tenants. In Swogger v, Taylor, 243
Minn. 458, 68 N.W.2d 376, 379, 2 wealth of authority is given in support of the statement that “the
conrt in the exercise of its inherent equitable power may decree, where practicable and where

no prejudice will result to the owners, a partial partition in kind by allotting to one of the own-

ers one of several tracts, or a part of a single tract, in satisfaction of his share, and order a parti-
tion by sale of the remainder of the single tract, or of the other tracts, with a division of the
sale proceeds among the other owners in satisfaction of their [**+14] respective shares.” Also,

see Hall v, Hall, 250 Ala, 702, 35 So, 2d 681.

on which the judgment is attacked is that the property was sold at a -
grossly inadequate price as a result of frandulent collusion between the Mallard Lumber Com-
pany and Rhodus, I there exlsted such conspiracy, it was 2 vice which could not have been dis-
covered by an examination of the record and, therefore, could not affect bona fide purchaser,
Moreover, there is no evidence to sustain the allegation of fraud, It may not be inferred from the
fact alone [**664] that the property brought only $ 100.00 when sold, Tnadequacy of price, un-
less so gross as to shock the conscience of the court or accompanied by circumstances from which
frand may be clearly inferred, will not justify the overthrow of 2 judicial sale. Singleton v. Mudl-
ins Lumber Co.. supra, 234 S.C, 330, 108 S.E.2d 414;Hamilton v, Patterson S.C., 236 S.C.
487, 115 S.E.2d 68, There is no testimony showing the actual value of this property when it was
sold in 1928. It brought substantjally the same price as when sold for taxes in 1925, No legal
duty rested upon either [*#¥15] the Mallard Lumber Co. or Rhodus to see to it that there was a
bid for the full value of the property. If it was sold at an inadequate price, it was probably

[*74] due to the jack of interest on the part of the heixs of James Bennett. This is understand-
able, The only heir having a substantial interest was Washington Bennett. His share was heavily
mortgaged and there were taxes to be paid. The fractional interest of the other heirs was exceed-
ingly small. If a wrong was done them, they are not altogether without fault. As stated by the Court

in Gladden v. Chapinan, supra. 106 S.C. 486. 91 8,B. 796, 798, “they have no just ground to com-

The remaining ground up
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lines to correct the wrong done them by doing a greater wrong to the de-

plain because the court dec
dent.”

fendants, and, in so doing, sefa mischievous prece

Having concluded that appellants failed to overcome the presumption that the partition proceed-
ings were valid, it is not necessary to determine whether Floyd established title by adverse posses-
sion. However, we. have no hesitancy in saying that the overwhelming weight of the testmony

is to that effect. Continuously for a period of approximately 17 years he leased the property,
collected [##*16] the rents and paid the taxes, He cut timber from the premises, cleared a sub-
stantial area of wood and stump land, repaired:some of the houses and constructed new build-
ings, including houses for tenants and barns for the livestock and farm produce, and made vari-
ous other improvements. His hostile possession was so open, visible and notorious that appellants

knew, or in the exercise of ordinary diligence should have known, of the adverse character of
his claim. Graniteville Company v. Willigms, 209 S.C. 112,39 S.E.2d 202. Tt is conceded that all
who were minors became of age more than fen years prior to the commencement of this action.

- Affirmed.
STUKES, C. 7., and TAYLOR, LEGGE 'ax)d MOSS, JI., concur,
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W. E. BYARS, Respondent, v, CHEROKEE COUNTY, Appellant

Notice;

Prior History: [#**1] Action against a county for affirmation of the plaintiff's title to property
which he had conveyed to the county and which it had reconveyed to him, under a condition sub-
sequent in his deed, because the property was no longer used for a curing house, The Common Fleas
Court of Cherockee County, Bruce Littlejohn, 1., rendered a judgment for the plaintiff, and the de-
fendant appealed. T he Supreme Court, Moss, J., held that the county was bound to make the re-
conveyance, and that it was barred by laches and estoppel from repudiating it.

Affirmed.

Disposition: Exception overruled and judgment affirmed.

|

[fCore Terms

deed, curing, potato, feconyeyance, estoppel, conveyed, ceased, lot of land, purpbses, :
circumstances, grantor, laches, repurchase, doctrine, tract, condemnation, equitable, appears,

auction, highway

Procedural Posture S
n of the Common Pleas Court of Cherokee County (South

Defendant county appealed a decisio
Carolina), which entered judgment for plaintiff landowner in an action for affirmation of title to

property,

rCase Surnmary

Overview A
The county appropriated moncy to build a potat
land from the landowner for the site. Any agreement was reached whereby the propexty would

be offered to the landowner for repurchase if it ceased to be used for curing house purposes. When
the county stopped using the property for a curing house, the landowner requested the county re-

- convey the property as provided in the deed, but the property was sold at public auction, The land-
owner purchased the property from a subsequent buyer, and he brought an action against the conaty

o curing house, and it purchased a small tract of
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for affirmation of his title, The trial court entered judgment in his favor, and the county ap-
pealed, arguing that there was a defect in the sale because of failure to properly advertise the prop-
erty, The court affirmed, holding that when the landowner obtained a reconveyance of.the prop-
exty in accordance with the condition stated in his deed to the county, he was acting within his legal
rights. If there was a defect in the sale, it was the county’s fault and the county was barred by
laches and equitable estoppel to repudiate its sale and the reconveyance on that ground.

QOutcome
The court affirmed the trial court’s judgment.

EexisNexis@ Headnotes ) ' _‘

Torts > Business Torts > Fraud & Misrepresentation > General Overview
Contracts Law > ... > Affirmative Defenses > Fraud & Misrepresentation > General Overview

Fraud is never presumed and evidence of it must be clear, cogent and conyincing,

Contracts Lew > .. > Affirmative Defenses > Fraud & Misrepresentation > General Overview
Torts > Business Torts > Fraud & Misrepsesentation > General Overview

Where one acts within his legal rights, fraud ‘will not be.presumed or implied.

Real Property Law > Deeds > Construction & Interpretation

In constrﬁing a deed, it is elementary that the cardinal rule of construction is to ascertain and ef-
fectuate the intention of the parties, unless that intention contravenes some well-settled rule of

law or public policy.

Real Property Law > ... > Wamnty Deeds > General Warranty Deeds. > Covenants of Title

The fight of a grantor to say in his deed that the property conveyed shall be devoted to a particu-
lar purpose and that it shall revert to his estate when not so used, should be fully recognized
and protected, yet, as the law does not favor fotfeitures, before the Courts will declare one, a breach

of the conditions of the deed must be clearly proved.

Governments > State & Territorial Governments > Claims By & Against
Govemnments > Federal Government > Claims By & Against :
Contracts Law > .. > Estoppel > Equitable EBstoppel > General Overview
Governments > State & Territorial Governments > General Overview

There can be no estoppel against the United States or a state. Nevertheless, subject to limitations
and exceptions, it is well established that in a “proper case” the doctrine of equitable estoppel
may apply as against the federal and state governments, and that uader circumstances which would
estop a private individual an estoppel may be asserted against the United States, a state, or a

state agency, commission, or officer.

Civil Procedure > ... > Pretrial Judgments > Nonsuils > Voluntary Nonsuits
Civil Procedure > ... > Defenses, Demurrers & Objections > Affirmative Defenses > Laches.
Civil Procedure > .., > Defenses, Demurzefs & Objections > Affirmative Defenses > General Gverview

asonable and unexplained length of time, under circumstances per-
law should have been dane, or neglecting or omitting to do
an unreasonable and unexplained length of time and in cir-

Laches is the neglect for an unre
mitting diligence, to do what in
what in law should have been done for
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cumstances which afforded opportunity for diligence, In order that the defense of laches may be sus-
tdined, the circumstances must have been such as to import that the complainant had aban-

doned or surrendered the claim or right which he now asserts.

[Eaadnotes/Syl]abus . _]

Headnotes

1. FRAUD .--Fraud must be alleged to be used in defense,

2. FRAUD --Fraud is never prcsuméd, and evidence thereof must be clear, cogent and convine-

Ang.

3. FRAUD,—Fraud will not be presumed or implied where one acts within his legal rights.

4. DEEDS.--Cardinal rule in construing deed 1s to give effect to intention of parties unless it con-

travenes some well-settled rule of law or public policy.

nce should cotnty cease to use land

5. DEEDS.--Provision in deed to county requiring reconveya
h use ceased grantor was entitled

for curing house was a “condition subsequent”, and when suc
to reconveyance.

See publication Words and Phrases, for other judicial constructions.and definitions of “Condition

Subsequent”,

unty to reconvey property under con-

6. COUNTIES.--No enabling act was necessary to authorize co
hould county cease to use land for

dition subsequent in deed to county requiring reconveyance §
curing -house. :

7. COUNTIES.~County’s reconveyance of land, under condition subsequent in deed to county, be-
cause land was no longer used for curing house was neither void nor ultra vires, :

2. COUNTIES--ESTOPPEL.~-A County which had reconveyed to its grantor as required by con-
dition subsequent in deed fo it was barred by laches and estoppel from repudiating reconvey-
ance in grantor’s action to affirm his title over seven years after reconveyance.

onable and unexplained length of time, under circum-

9, EQUITY.~"Laches” is neglect for unreas
to do what in law should have been done.

stances affording opportunity for diligence,

See publication Words and Phrases, for other judicial constructions and definitions of “Laches”,

Counsel: Harry L. Cline, Esq., of Gaffney, for Appellant, cites: As to County Board of Commis-
sioners having no.power to convey the property in question: 217 S.C. 247, 60 S.E2d 586; 56
S.E24 723. 216 S.C. 52; 21 5.C, 414. As to rule that a Board of County Commissioners may ex-
ercise only such powers as are expressly conferred upon if, or which are necessarily implied
from those expressed,. and that where there is a reasonable doubt as to the existence of a particu-
lar power in the Board of County Commissioners, it must be resolved against the Board and

the power denied: 66 Mont. 45, 212 P 1105; 70 Mont. 84, 233 [***2] P. 916; 87 Mont. 83, 285

P 195; 165 P 297; 20 C. J. S., Counties, Secs., 4, 49; 217 S.C. 247, 60 S.E2d 586. As to the doc-
trine of laches: 147 U.S. 120, 36 L. Ed. 911; 95 F2d 986: 23 S.E.2d 362, 201 S.C. 447; 2 S.E2d
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838, 190 S.C. 314, 101 S.E.2d 844, 223 S.C. 311.

Wade S. Weatherford, Jr, Esq., of Gaffney, for Respondent, cites: As to one of the first canons of con--
struction of deeds being that the infention of the grantor must be ascertained and effectuated if
no settled rule of law be contravened, and this intent must be found within the “four corners” of the
deed: 132 S.C. 306,128 S.E. 31; 193 S.C. 98, 7 S.E.2d 724; 206 S.C. 96, 33 S.E2d 75, 16

Am. Jur. 528, Secs. 161, 162, 16 Am. Jur. 570, Sec. 237. As to there being sufficient testimony to sus-
tain the finding of fact, concurred in by both Master and Circuit Judge, that the County is

barred by laches and equitable estoppel: 210 S.C, 136, 41 S.E.2d 780; 19 Am. Jur. 340, 342;

211 S.C. 223, 44 -8S.E2d 442,
MOSS, Tustice. STUXES, C. I, and TAYLOR, .OXNER and LEGGE, JI., concur,

Judges:
Opinion by: MOSS

F)pinion ) . ) : i ' J
[550] [*%325] MOSS, Justice, . o | |

In the Cherokee Couhty Supply Act for the year 1945, approved March 14, 1945,444 Stat, |
[*##3] 745, there was appropriated the sum of $ 2,500.00 to build a potato curing house in

Lower Morgan Township. The Act further provided that the amount appropriated for the construc-
A, A,-A. Committee for said County

and such Committee was authorized to purchase or receive as a gift a site therefor; the title to said

property to be taken in the name of Cherokee County. In the 1946 Supply Act for Cherokee
County, approved March 15, 1946, 44 Stat, 1935, there was an additional appropriation of $ 672.52
to pay the balance due for the construction of such potato curing house. : :

foregoing authorization, a representative of the A. A, A, Commit-

Tt appears that pursuant to the
the respondent herein, for the

purchase of a small tract of land containing ;415 of an acre for the site of the potato curing .
house, and that an agreement was reached whereby. the [*551]: respondent executed and deliv-
ered to Cherokee County, the appellant herein, a deed: for the small tract of land for a consider-
ation of § 50, which said deed was dated August 17, 1945, and duly recorded in the of-

fice [*#*4] of the Clerk of Court for Cherckee County in Deed Book 2-Q, at page 198, This

deed, pursuant to an agreement, contained the following proviso:

shall cease to be used by the County [**326] of Chero-
kee for curing house purposes that the said Forest Byars shall have the right to repurchase the
said lot of land and have same reconveyed to him upon the payment of the said purchase price of
$ 50.00, Cherokee County to have the right to remove therefrom at that time, any improve-

“Provided, that in case the said lot of land

“ ments placed on the said land if desired.”

The record shows that the A, A. A, Committee of Cherokee County constructed upon this small
lot of land a cement block potato curing house. This building was completed in November, 1945.
The cost of construction was paid by Cherokee County from the appropriation made in the

1945 and 1946 Supply Acts. It is undisputed that the said lot of land and the building erected
thereon ceased to be used by the County of Cherokee for curing house purposes in the spring of
1947, The respondent testified that it was then that he asked the county to reconvey the prop-
erty to him as was provided in this deed of conveyance to the county,
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lar meeting of the Supervisor and the County Board of Com-~
missioners held on September 5, 1950, resolution was passed directing the sale of the potato cur-
ing house at public auction at 11:00 o’clock A. M. September 16, 1950. Pursuant to such autho-

- rization there was placed in the Gaffney Ledger the following advertisement: '

[##%5] It further appears that af a regu

"For Sale--Potato house in Macedonia Corhmunity to highest bidder on September 16, at 11:00

A M

[#552] It appears that at th
to one Claud Philips for the s

e appointed time the potato curing house was sold at public auction
um of § 70.00. The sale was held in front of the potato curing house
and the auction was conducted by the Clerk of the County Board of Commissioners of Chero-
kee County. The purchaser sold the potato curing house building to one Roy Byars and the respon-
dent purchased the building from the sald Roy Byars, - :

ng of the Supervisor and the County Board of Commissioners
held on October 3, 1950, a resolution was unanimously adopted reciting that the appellant had pur-
chased from the respondent, on August 17, 1945, the lot of land herein refesred to, for the sum
of § 50,00, upon condition [*¥*6] that should the county ever cease to use the same for potato cur-
ing house purposes, that it would reconvey the same to W. E, Byars for $ 50,00..The resolution for-.
 ther recited that the county had ceased to use the said lot for the purposes aforesatd and di-
rected the County Supervisor and the Clerk of the Board to execute a deed conveying ‘the said
premises to the respondent, in compliance with the condition contained in said deed, Pursuant to,
and in compliance with said resolution, the appellant did by deed dated October 3, 1950, and re-
corded in the office of the Clerk of Court for Cherokee County, in Deed Book 3-V, at page 466, re-
convey the said small tract of land to the respondent, he having repaid the county $ 50,00, the origi-

nal purchage price thereof,

It further appears that at a meeti

The record shows that the respondent, from the time of the purchase of the potato curing house
d it continunously in-his farming and orchard operations until Oc-

and the lot upon which it stood, use:
ate Highway Department condemned the said building and

tober 9, 1957, at which time the St
d made an award-of $ 1,554.00 for the lot of land and build-

lot of land for highway purposes an
ing thereon, On’ October 29, 1957, the Comptroller General pexT7] of South.Carolina issued a -

check for the amount of the condemnation award payable jointly to the respondent and the appel-

lant.
st the appellant seeking to have the Court af-

[#553] The respondent instituted this action again
f land upon which it was located, and to ad-

firm his title to the potato curing house and the lot 0
judicate that he alone was entitled to the proceeds of the highway condemnation award, It is the po-

sition of the appellant that the County Board of Commissioners for Cherokee County had no
authority to sell the potato curing house building [¥¥327] or to execute a deed to the property
in question, their acts in so doing being void and ultra vires. Tt is further asserted that the con-
duct of the respondent and the County Board of Commissioners constituted a fraud upon the tax-

. payers of Cherokee County.

referred to the Honorable Leroy Moore, as Special Ref-
eree, to take the testimony and to report his conclusions of fact and law. After the trial of the case
before the said Special Referee, he filed his report, recommending that the Court issue its order de-
claring that the respondent was the sole and absolute owner of the [¥*#8] potato curing house
and lot at the time of the condemnation thereof by the State Highway Department, and also find-
ing that the respondent was entitled to the proceeds of the condemnation award, The appellant ex-
cepted to this report and the matter was heatd before the Honorable Bruce Littiejohn, Resident Judge

The issues made by the pleadings were
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of the Seventh Circuit, who, by his decree, dated October 16, 1959, overruled all of the excep-
tions and affirmed the said report. This appeal followed.

alleges that the sale of the potato curing house by the County Board of Commis-

¢ sale and reconveyance of the lot of land in question by the said Board was 2 fraud
upon the taxpayers of Cherokee County. The appellant asserts that the respondent and the )
County Board of Commissioners knew, or should have known, that the said premises were to be in-
cluded within the right-of-way of a new highway, and that by reason of such knowledge, the con- -
veyance of the property to the respondent constituted a fraud, Fraud must be alleged [*554] be- .
fore one can have the advantage of a defense based thereon, Marston v. Rivers et al,, 138 S.C. 295,
136 S.E. 222. We will assume, for the purpose of this [*#*%9] appeal, that the answer of the ap-
pellant sufficiently alleged frand as a defense. However, frand is never presumed and evidence

of it must be clear, cogent and convincing, Blackmon v, United Ins. Co., 235 8.C. 335, 111 SE.2d
552. We find nothing in the evidence in this case from which fraud on the part of the respon-
dent or the County Board of Commissioners might reasonably be inferred, When the respondent
conveyed to the appellant the tract of land here involved, it was provided in such conveyance
that should the appellant cease to use the said land for curing house purposes, then the respon-
dent would have the right to repurchase the said lot of land and have the same reconveyed to him
upon the payment of the purchase price of $ 50.00, When the respondent obtained a reconvey-
ance of the property in question, in accordance with the condition stated in his deed to the appel-
lant, he was acting within his legal rights, When the County Board of Commissioners of Chero-
kee County reconveyed the property to the respondent, it was acting in accordance with the
condition contained in the deed under which the county obtained title to the property in ques-
tion, Where one acts within [#*%10] his Jegal rights, fraud will not be presumed or implied, Mishoe

v. General Motors Acceptance Corporation, 234 S.C. 182, 107 S.E.2d 43.

The appellant
sioners and th

What is the proper construction of the deed from the respondent to the appellant, which con-
veyed the lot in question with the condition therein as is hereinabove set forth? In construing a
deed, it is elementary that the cardinal rule of construction is to ascertain and effectuate the inten-
tion of the parties, unless that intention coniravenes some well-settled rule of law or public
policy. Davis et al v Davis et al., 223 S.C. 182. 75 S.E.2d 46;Grainger et al. v. Hamillon ei al..

228 S.C. 318,90 S.E.2d 209,

[#555] The testimony shows that the respondent owned a farm in Cherokee County and a mem-
ber of the A. A, A. Committee of Cherokee County approached him for the purpose of purchas-
ing a small tract of land so that a potato cuaring house could be erected thercon. The respondent tes-
tified that it was agteed that if the county should cease to nse the property for a potato curing
house, then the respondent would have the right to repurchase the property for the sum [¥*328]
of § 50,00, This [***11] agreement was incorporated in the deed. The respondent was the abso-
lute owner of his land and he had the legat right to sell it under such conditions as he might im-
pose in the deed. If the appellant did not wish to purchase the said tract of land with the condi-
tion imposed, it should not have consummated the purchase, The respondent in this case had

that the property conveyed should be devoted to a particular purpose

the right to say in his deed
and that he should have the right to repurchase the same if it was not used for such purpose. It

. was the clear intent of the grantor to convey the fot of land in question to the appellant with the con-
dition as is therein stated that he would have the right to repurchase the same if the appellant
ceased to use the property for potato curing house purposes. No other intention can be reached
from the language used, It was likewise the clear intention of the grantor that if the appellant ceased
to use the property for a potato curing house, then the appellant would have a right to remove there-
from, at the time of the reconveyance of the land to the respondent, any improvements placed

on the land, if the appellant so desired.
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It is crystal clear [#%+12] that the appellant was purchasing the Jot in question for the purpose
of erecting thereon 2 pofato curing house. It is equally clear that the respondent conveyed to the ap-
pellant the lot of land for such purpose, and attached thereto a reasonable condition that he

would have the right to repurchase such lot of land if the appellant ceased to use the land for the pur-
pose for which it was purchased. Since it is an admitted fact that appellant [#556] had ceased

to use the building upon: the {and for a potato curing house, the event which gave the respondent
ractual provision in the-deed be-

the right to repurchase the land had happened, and this cont
came operative. The appellant was bound to the performance of such. In the case of White v. Brit-

ton, 15 S.C. 428, 56 S.E. 232, 234, it is said:

7% % ¥ Theright of a grantor fo say in his deed that the property conveyed shall be devoted to a par-
ticular purpose and that it shall revert to his estate when not so psed, should be fully recog-
nized and protected, yet, as the law does not favor forfeitures, before the Courts will declare one,
a breach of the conditions of the deed must be clearly proved.”

In the case of Trustees of Uni ersity of South Carolina v. City o Columbia, 108 S.C. 244, 93
S.E. 934, [***13] it was held that where land was conveyed to an incorporated Fire Company
to occupy, use and enjoy the premises during the term of its corporate existence, to rever, in case
the corporation should become extinct or forfeit its charter, title to the land reverted to the

grantor when the company became extinct and ceased to fight fires,

Ry, Co.. 15 8.C. 10, it was held that where a deed con-
m, their successors and assigns forever, “pro-
dition” that a certain system of drainage was fo
dition subsequent in

In Hammond. v, Port Roval & Augusia
veyed a strip of land to a railroad company, to the

vided always, and this deed is upon the express con

“be kept up by the railroad company, the Court held that this created a con
the deed, and voidable by the grantor upon condition broken.

The condition stated in the deed in this case, glving the grantor by the express words used, the
right to a reconveyance of the property should the appellant cease (o use the land for cufting house
parposes, is a condition subsequent, and upon the happening of the event stated entitled the
grantor to a reconveyance of the property, A condition subsequent is ope annexed 10 an estate al-
ready vested, by [##*14] the performance of which such estate is kept and continued, and by
the {*#557] failure or nonperformance of which it is defeated; or it is a condition referring to a fu-
ture event, upon the happening of which the obligation becomes no longer binding upon the
other party, if he chooses to avail himself of the condition. Black’s Law Dictionary, Third Edi-

tion, page 390.

[#¥329] The appellant carnestly argues that the case of Williams et al. v. Wylie ef al, 217 S.C.

247, 60 S.E.2d 586, 21 A.LR.2d 717, is applicable and is authority for holding that the reconvey-
ance made by the Supervisor and Board of County Commissioners fo appellant was null and

void. They assert that an enabling act is necessary o authorize the sale of. county property. We
do not think that the doctrine in the cited case is
tained a deed on condition to the parcel of land when it was acquired, The county was bound
by the condition in the deed that upon the discontinnance of the use of the property for potato cur-
ing purposes, respondent, under the terms of the conveyance, had the right to a reconveyance

thereof.

The act of the Supervisor and [***15] the County Board of Commissioners reconveying to the re-
spondent the tract of land in question was neither void nor wulfra vires. It was the fulfiliment '

and the performance of a condition stated in the deed by which the appellant obtained title to the

property in question.
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The trial Judge affirmed the holding of the Special Referee that the appellant had been guilty of
laches and was now estopped to question the deed by which a reconveyance of the property

was made by the appellant to the respondent, The testimony shows that on October 3, 1950, ap-
pellant reconveyed the lot in question fo the respondent. The appellant has taken no action to ques-
tion this deed or to have it set aside, The county also took positive action to dispose of the po-
tato curing house located upon the premises before the reconveyance of the land and actually -
sold the building at public auction. The appellant asserts that the [*558] building was not prop-
erly advertised because it was not stated where the sale would take place nor who the seller
was. It is crystal clear from the record that the county took no legal action against the respon-
dent concerning the reconveyance of the property, or the sale of [¥**16] " the potato curing house
thereon, until the respondent brought this action, We think the doctrine of laches and equitable es-
toppel was available to the respondent against the position taken by the appellant, -

1In the case of Powell v. Board of Commissioners of Police Insurance & Annutty Fund_of State,
210 8.C. 136, 41 S.E.2d 780, 782, 1 A.L.R.2d 330, it was held:

»But we think the case turns upon a narrower point. It is that respondent’s right arises from con-
tract, the original authority and binding force of which is unquestioned, and granting that it

was the State itself which voluntarily entered the relationship as the other contracting: party, it
may be subject to the doctrine of estoppel in its contract relations. The rule is a well established
one in American courts generally, 19 Am, Jur. 819: 49 Am. Jur. 298; 31 C, 1. S., Estoppel, §
138, p. 403 et seq.; State of Washineton. ex rel. Washington Paving Co. v. Clausen, 90 Wash, 450.
156 P, 554, L. R. A. 19174, 436. The following is from 31 C. J. S, Estoppel, § 140, p. 411,
with numerous supporting citations in the footnotes: 'It has been broadly stated that there can he
no estoppel against the United [***17] States or a state. Nevertheless, subject to limitations

and exceptions * * * it is well established that in a “proper case” the doctrine of ‘equitable estop-
pel may apply as against the federal and state governments, and that under circumstances -
which would estop a private individual an estoppel may be asserted against the United States, a

state, or a state agency, commission, or officer’.”

The case of the State v. Simring et al., 230 S.C. 49, 94 S.E.2d 9, was an action by the State to es-
‘treat an appearance recognizance, and this Court had for decision the question of whether the -
State was estopped to assert that the [*559] condition of the [**330) recognizance was breached.
We held that the right of the State arose from contract and was, therefore, subject to the doc-

trine of estoppel.

Laches is the neglect for an unreasonable and unexplained length of time, under circumstances per-
mitting diligence, to do what in law should have been done, or neglecting or omitting to do
what in law should have been done for an unreasonable and unexplained length of time and in cir-
cumstances which afforded opportunity for diligence. De Laine et al. v. De Laine et gl., 211

S.C. 223, 44 S.B.2d 442. [#**18] In order that the defense of laches may be sustained, the cit-
port that the complainant had abandoned or surren-

cumstances must have been such as to im
dered the claim or right which he now asserts. Selden v. Kennedy, 104 Va. 826, 52 S.B. 635.4

L. R A, N. S, 944,

We think that the lower Court properly, under the facts and circumstances here revealed, applied
the doctrine of laches and equitable estoppel, It is an admitted fact that the use of the building

upon the lot in question for potato curing purposes was abandoned in 1947, A witness for the ap-

pellant testified that it was not practical to remove the building from the land because it was con-

structed of concrete blocks, The County Board of Commissioners of the appellant took the ini-
Hative in disposing of the building by sale at public auction. If there was any defect in such sale
because of failure to properly advertise the same, such was the fault of the appellant, and we
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think that the lower Court propeily held that it was too late to question any irregularities i the

sale of the building, particularly in view of the fact that the respondent had no part in disposing of

the potato curing house building. We
eree and affirmed by the Circuit Judge ampl
by laches and equitable estoppel to repudiate the sale of the potato curing house building and

the reconveyance of the land to the respondent,

[*#560] The exception of the appéllant is overruled and the judgment of the lower Court is af-

firmed, | ' N
STUKES, C. J., and TAYLOR, OXNER and LEGGE, JI., concur,
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Bx parte A, T. CUMBIE, Jr., Petitioner-Respondent, v. Hardin NEWBERRY and Winnie P.
Jones, Clerk of Court, Williamsburg County, Scuth Carolina, Respondents-Appellants, In re A T
CUMBIRE, Jr., Plaintiff, v, George CUMBIE, Ellen Cumbie Newberry, Juanita Cannon Cumbie,
Johnny Raymond Cumbie, Juanita Cumbie, Bernice Enter Strong, Frank C. Enter and Minor De-
fendants over the age of fourteen (14) years, Oscar Bernard Cumbie, Dan Rhett Cumbie, Fran-
nie Cumbie, and the Minor. Defendant under the age of fourteen (14) years, Annette Cumbie, De-

fendants

Notice:

Disposition: [**¥1] The judgment of the lower court is accordingly reversed and the case Te-
manded for entry of judgment in favor of appellant, Hardin Newberry.

l Core Terms ' : _]
bid, resale, parties, bidder, fail to comply, purchaser, deposit, notice, personal notice, judicial
sale, sales, terms

Flase Summary : _I

Procedural Posture
Appeliants, a purchaser and a court clerk, sought review of a decision from a South Carolina

trial court, which entered judgment in favor of respondent in respondent’s action to have a judi-
cial sale and deed to the purchaser set aside and the property resold.

Overview

" In an action for partition brought by respondent a judi
the original buyer could not comply with the tems of his bid the clerk resold the property to the pur-
chaser, Three years after the sale respondent sought to_have the sale and deed set aside and the
propesty resold on the ground that the clerk had no authority to resell the property without hav-
ing given personal notice to the parties ih the original action. Judgment was entered in favor

of respondent, On appeal, the court stated that the rule applicable to the action was that a pur-
chaser in good faith at a judicial sale was not affected by irregularities in the proceedings ot even

error in the judgment under which the sale was made. The purchaser in good faith only had to

make inquiry as to the jurisdiction of the court that ordered the sale and whether all proper par-

cial sale of the land was ordered, When
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tes were before the court when the order was made. Under the record the purchaser was a pur-
ith. It was undisputed that the court, which issued the order of sale, had jurisdic-

chaser in good fa
e the court. Under those circumstances the purchaser

ton and that all proper parties were befor
obtained good title to the property.

Outcome
The court reversed the trial court’s

vor of the purchaser. 4

judgment and remanded the cause for entry of judgment in fa-

|

|TexisNexis® Headnotes

Contracts Law > Types of Contracts > Bona Fide Purchasers
Civil Procedure > Remedies > Provisional Remedies > General Overview
Real Property Law > ... > Encumbrances > Ownership & Transfer > General Overview

A sound public policy requires that the validity of judicial sales be upheld, if in reason and jus-
tice it can be done, In the furtherance of this principle, the Supreme Court of South Carolina’s de-
cisions have applied the general rule that a purchaser in good faith at a judicial sale is not af-

fected by irregularities in the proceedings or even error in the judgment, under which the sale is

made: but is required at his pexil only to make inquiry as to the jurisdiction of the court which or-
dered the sale, and whether all proper parties were before the court when the order was made,

Counsel; Messrs, Connor & Connor, of Kingstice, for Respondents-Appellants, cite: As to error
on part of trial Judge in setting aside the clerk’s deed to respondent-appellant: 203 Fed, 648

24 ALLR. ]135; 25 8.C. 275; 33 S.E. (2d) 390, 196 8.C. 877.

titioner-Respondent, cites: As to the seiting
d the action of the lower court will not be dis-

wing of abuse of discretion: 166 S.C. 44, 104

T Kenneth Summerford, Esq., of Florence for Pe
aside of the deed being a discretionary matter an
turbed by the appellate court in the absence of a sho

Judges: Lewis, Justice. Moss, C.1., and Bussey, Brailsford and Littlejohn, J7., concur.

Opinion by: LEWIS

rOpiMOn

e concems the validity of a judicial sale of a tract of land located in

[*351 [#*916] This cas
er issues in the case were before us in a prior appeal. 245 5.C. 107, 139

Williamsburg County. Oth
S.E, (2d) 477,

A. T, Cumbie, Jr., a resident of Florence County, heretofore instituted an action in Williamsburg
County against George Cumbie et al. for the partition of two [#4#2] {tracts of land, one contain-
ing 50 acres and the other 15.1 acres. This appeal is only concerned with the smaller tract, Dur-
ing the progress of the litigation, the parties agreed that the 15.1 acre tract should be sold and the
proceeds held until the further order of the court, The court accordingl
der date of September 3, 1963 for the sale of this parcel.

nd be “advertised in the County Herald, a newspaper pub-

The order of sale provided that the la
State of South Carolina, in the manner as prescribed by law,

lished in the County of Williamsburg,
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and that said prbpcrty be sold at public auction * * * on the Legal Sales Day in October, 1963,

by the Clerk of Court for Williamsburg County, or upon some subsequent and convenient Sales Day

thereafter during the usual hours of public sale, for cash,” Other provisions of the order re-
quired that the successful bidder at the sale deposit 5% of his bid with the clerk of court as evi-
dence of good faith and “that if the successful bidder shall fail to comply with the terms of

his bid at the time of said bid, the premises shall immediately be resold at such bidder’s risk on
the-same sales day, or at some subsequent sales [**%3] day as the clerk of court may find con-
venient and advantageous; should the highest bidder fail to cornply with the terms of his bid within
10 days after the acceptance of said bid, said premises shall be readvertised and resold on the
same terms at the purchaser’s risk at some subsequent sales day.” Upon full compliance with the
terms of the sale, the clerk was authorized to execute to the purchaser a fee simple title to the prop-

erty.
[*36] In due course the property was advertised and offered for sale by the clerk of court on Oc-
tober 7, 1963 in accordance with the foregoing order. It was bid in for the sum of $ 1,100.00

by one T. J. Appleby who immediately deposited 5% of his bid with the clerk. After making the de-
posit, Appleby had ten days under the terms of the order within which to fully comply with his
bid. However, he failed to comp
the time of sale. (Questions concerning the liability of Appleby and the authority of the clerk to re-
fund the deposit to him are not involved in this appeal.) ‘

by to comply with his bid, the property was duly readvertised as pro-
vided in the order [***4] of sale and resold at public auction on February 3, 1964, Admittedly, pet-

_ sonal notice of default of the original bidder and of the resale was not given to the parties to

the original action, The land was bid in at the resale by the attorney for appellant.Hardin New-
berry, husband of one of the parties to the original action, for the sum of $ 700.00, This amount was
promptly paid and the clerk issued to Newberry a deed for the property on February 3, 1964, un-
der which Newberry had been in possession since that time. ‘

ly three years after the sale to Newberry, the respondent A. T.

inal action, instituted this proceeding, [#%917] by petition in the
he sale and deed to Newberry set aside and the property resold,

Following the failure of Apple

On June 19, 1967, approximate
Cumbie, Jr., plaintiff in the orig
original cause, seeking to have t

upon the ground that the clerk had no authority to offer the property in question for resale with-

parties to the original action. Respondent contended that he
had no opportunity to be present and protect his interests at the bidding since personal notice of
the sale was not given to him and, being a resident of another county, he did not see the [##*5] ad-
t of the resale which appeared in a newspaper published in Williamshirg County.
osition and set aside the sale and deed to appellant New-

out giving personal notice to the

- vertisemen
The lower court sustained respondent’s p

berry.
[*37] The sole question to be decided in this appeal is whether the deed or title obtained by ap-
pellant Newberry, the purchaser at the resale of the property, should be set aside because respon-
dent, a party to the action, was not given actual notice of the resale.

A sound public policy requires that the validity of judicial sales be upheld, if in reason and jus-
tice it can be done. In the furtherance of this principle, our decisions have applied the general rule,
applicable here, that a purchaser in good faith at a judicial sale is not affected by irregularities
in the proceedings or e
his peril only to make inquiry as to the jurisdiction of the court which ordered the sale, and
whether all proper parties were before the court when the order was made, Wingard v. Hennes-
see. 206 S.C. 159, 33 S.E. (2d) 390;Brownlee v. Miller; 208 S.C, 252. 37 S.B. (2d) 658Bennett v,

Floyd. 237 S.C. 64, 115 S.E. [***6] (2d) 659.
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Under the present record, appellant was a purchaser in good faith. It is undisputed that the court
which issued the order of sale had jurisdiction and that all proper parties were before the
court. Under these circumstances appellant obtained good title to the property.

There is no merit in respondent’s contention that the validity of appellant’s title was affected by
the failure to give personal notice of the resale to the parties to the action. The authority of

the clerk to sell the property was derived from the order of sale. It was a public documment and
all parties wete charged with notice of its terms, The order provided for a sale of the property by
the clerk and for a resale by him if the successful bidder at the first sale failed to comply with

his bid withip ten days after its acceptance. It is undisputed that the property was sold at the first

sale to the highest bidder after proper advertisement; that his bid was accepted upon payment

of the required deposit; and that he failed to comply with his bid within ten days thereafter, Un-
der these facts, since the [*38] order of sale specifically directed a resale of the property by
the clerk in the event [¥**7] the successful bidder failed to comply with his bid, the clerk was au-

thorized to resell the property without a further or new order of the court. ,

ired notice was given of the resale of the property. There

The record also shows that every requ
tice of the sale or resale to be given

was no provision of the order of of statute requiring personal no
to the parties to the action, The same notice was given of the resale as was given of the origi-
nal sale. This was in accord with the requirements of the order of the court. Since the record showed
that the notice required by the order and statutes had been given, any lack of knowledge by, or
other notice to, a party to.the action could not adversely affect a purchaser in good faith.

The judgment of the lower court is accordingly reversed and the case rernanded for entry of judg-
ment in favor of appellant, Hardin Newberry. '
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the Lexington County Circuit Court (South Carolina), for a fore-

f?lase Summary

Procedural Posture

Appellant bank filed a petition in
closure action and a deficiency judgment against defendant mor
tered a judgment of foreclosure and ordered the property sold at public auction. After the prop-
erty was sold to respondent buyer, the bank filed a motion to vacate and set aside the foreclosure

sale. The master-in-equity denied the motion, The bank appealed.

Overview . :
n of property on which the bank held a mortgage, the bank instructed its le-

At the public auctio
gal counsel to bid up to a set amount for the property. A paralegal at the counse!'s law firm in-

structed a representative of the jaw firm to bid an initial amount at the auction, and then bid up
to the set amount if pecessary. The initial bid submitted by the law firm was the highest bid, How-
ever, pursuant to $.C. Code Ann, § 15-39-720 (2005), bidding was reopened, with the -buyer sub-
mitting the highest bid. No representative of the law firm appeared at the subsequent bidding.
"On appeal, the court noted that neither the officer presiding over the sale, the buyer, nor any ather
bidder made a mistake or perpetrated a fraud. Further, the paralegal, whose actions were imput-
able to the bank, testified that the mistake was solely her own. Thus, the master did not err in de-
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termining not to set aside the sale. The sale price was less than the value of the property because

of a mistake by the bank’s counsel, not as a result of conduct by an official conducting the sale
or another bidding party. Additionally, the inadequacy of the sale was not so gross as to shock the

conscience of the court.

Outcome
The order of the master was affirmed.

[LexisNexis@ Headnotes

Civil Procedure > Judicial Officers > Judges > Discretionary Powers
Civil Procedure > Appeals > Standards of Review > Questions of Fact & Law
Civil Procedure > Preliminary Considerations > Equity > General Overview

A morigage foreclosure is an acton in equity, The scope of review of a case heard by a master

who enters a final judgment is to determine facts in accordance with the appellate court’s own view

of the preponderance of the evidence. However, the determination of whether a judicial sale

should be set aside is a matter left to the sound discretion of the trial court: The review of a judi-
cial sale is equitable in nature and within the discreticn of the trial court.

Real Property Law > ... > Financing > Foreclosures > Judicial Poreclosures

ciency judgment, law requires 2 foreclosure sale held open

Where a mortgagee has sought a defi
S.C. Code Ann. § 15-39-720 (2005).

for 30 days after the initial sale date.

Real Property Law > ... > Financing > Foreclosures > Judicial Foreclosures

See S.C. Code Apn. § 15-39-720 (2005).

Real Praperty Law > ... > Financing > Foreclosures > Judicial Foreclosures

A mortgagee must enter his bid at the fiine a sale is made and is precluded from entering any
other bid after his last bid at the ipitial sale. This effectively forces the mortgagee to enter his high-

est and best bid at the initial sale.

Real Property Law > ... > Financing > Foreclosures > Judicial Foreclasures

A judicial sale should not be set aside except for cogent reasons, The purpose of the law and of
the proceedings in which a sale has been decreed is that it shall be final. As has been said time and
again in cases involving the setting aside of judicial sales, it is the policy of the courts to up-
hold such sales when regularly made, and when it can be done without violating principle or do-
ing injustice, South Carolina courts zealously insure judicial sales be openly and freely con-

ducted and nothing be allowed to chill the bidding.

Real Pmpérty Law > .. > Financing > Foreclosurcs > Judicial Foreclosures

unless so gross as to shock the conscience of a

The rule is well settled that inadequacy of price,
ting the interference of the court, will not

court, or accompanied by other circumstances- warran

justify the setting aside of a judicial sale,

cumstances which would invoke the exercise of the court’s discretion is not sufficient, unless, per-
haps, it is so great as to raise a presumption of fraud or to shock the conscience of the court.
Where unfair means have not been employed to prevent competition at a judicial sale, mere inad-
equacy of price is o ground for setting the sale aside, Thus, a judicial sale can be set aside for
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two reasons: (1) if the inadequacy of the price is so gross as to shock the consciencé of the
court; or (2) if the price is inadequate and this inadequacy is accompanied by other circum-
stances that warrant the interference of the court. ~ -

Real Property Law > ... > Financing > Foreclosures > Judicial Foreclosures

When an inadequacy of price exists and is the result of action by the officer selling a property
or successful bidder, and that action could mot have been reasonably anticipated by the party for
whose benefit the propetty was being sold, a court should provide rélief by setting aside the
~ sale. The circomstances impeaching the fairness of the transaction should relate to the conduct of
the officer making the sale or to the.conduct.of the purchaser participating in the attempt to
stifle competition or affected ‘with notice thereof. If neither the officer making the sale nor the pur-
 chaser contributed to the mistake of a party intending to bid higher, and the sale Was fair and reguo-
larly conducted, simply because 2 party intended to bid higher, but neglected to do so, or Was pre-
vented by a mistake, is not a sufficient ground for setting aside a judicial sale. '

Real Property Law > .. > Financing > Foreclosures > Judicial Foreclosures

South Caroh'né has 1ot established a bright line rule for what percentage a sale value must be

with respect to the actual va
of South Carolina jurisprudence reveals only when judicial sales are for less than 10-percent of

a property’s actual value, have South Carolina courts consistently held the discrepancy to shock the
canscience of the court,

Counsel: Thomés A. Shook and Sean O’Connor, both of North Charleston, for Appellant.
James W. Poag, Jr., of West Columbia, for Respondent.

Judges; ANDERSON, j. KITTREDGE and SHORT, JJ., concur.

Opinion by: ANDERSON

[ Opinion B

[*¥352] [**803] ANDERSON, J.: Eastern Savings Bank, FSB appeals the master-in-equity’s
denial of its. motion to vacate and set aside a foreclosure sale because [##804] of a bidding mis-
take by Bank’s counsel and low sales price that resulted, We affirm, :

FACTUAL/PROCEDURAL BACK GROUND

Fastern Savings Bank, FSB (“the Bank”) obtained a mortgage from Roy and Tean Rouse in the
amount of $ 490,000.00 on real property arid 2 house located at 117 Maxie Road in Lexington (“the
Property”), When the Rouses failed to make their scheduled payments, the Bank elected to accel-
erate payment of the entire indebtedness, which, including attorney’s fees and costs, amounted

to $ 578,303.20, In August 2005, the Bank sought foreclosure of the mortgage and expressly de-

manded the right to a deficiency jndgment, reserving the right to waive the deficiency at the

time of sale. The master entered a judgment of foreclosure for the Bank and ordered the Prop-

erty sold at public auction.

vertisement, the Property was set to be auctioned on October 3, 2005, a regu-

Following [¥¥*2] ad
date. The Bank instructed its counsel to bid up to $ 550,000.00 for the prop-

larly scheduled sales
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was communicated to Bonnie Hook, a paralegal for the Bank's law firm
ures. Hook did not personally go to the sale, but instead sent
dding) at $ 100,000.00 and to go up to $ 550,000.00.”
tative bid § 100,000.00. There were no other bids made

erty, This information
who typically worked with foreclos
her assistant with instructions to “begin [bi
Following Hook’s instructions, the represen

at that tinte.

Pursuant to section 15-39-720 of the South CarclinaCode (2005), bidding was reopened on No-
vember 2, 2005, with several individuals placing offers. Albert Sanders had the highest bid ($

. 246,000.00) and paid the requisite five percent deposit to the court. Neither the Bank, its coun-
sel, nor any other representative was present at the second auction, Presumably, they declined to at-
tend because the Bank was barred from making another bid under section 15-39-720, or possi-

bly because they simply had not realized bidding had not closed after the October 2 proceeding,

the Bank inquired with Hook in regard [*#%#3] to the bid
court, whereupon she learned the Property involved a de-
gnized she had made a mistake in her earlier bidding in-

[¥353] On November 3, 2005,
from Sanders, Hock then contacted the
ficiency judgment and immediately reco
structions to her assistant.

On November 9, 2005, the Bank filed a motion to vacate and set aside the sale to Sanders. The
Bank argued the low sales price, along with the misunderstanding and circumstances that caused the
Bank to mistakenly bid only $ 100,000.00, dictated the sale be set aside. Additionally, the Bank as-
serted the price Sanders paid was s0 low as to shock the conscience of the court,

er in January 2006, As stated in the master’s order, Hook “can-
ke in her bid instructions and that no one else was respon-
sale was properly held and that no third party interfered with

The master held a hearing on the matt
didly admitted that she made a mista
sible for the error. She stated that the
bidding.”

es of the Property ranging from $ 324,940.00 to $
the Bank testified that despite Bank authorizing only

$ 550,000.00 as its highest bid, he valned the Property at § 700,000.00 for lending purposes. Al-
though the [***4] Rouses never received an offer, the hame had been marketed for sale prior (0
foreclosure and was listed for as low as 3 625,000.00, Renee Bolos, the real estate agent who
first represented the Rouses, stated she estimated the Property to be worth § 900,000,00. Rusty John-
son, a real estate agent who later attempted to sell the Property, valued it at $ 750,000.00, After list-
ing the Property at this price for six months, the amount was reduced to $ 600,000.00. Never-
theless, Johnson was unable to generate any offers, When the Rouses attempted to sell the Property
at private auction with a reserve price of § 650,000.00, the highest bid received was $ 350,000.00.

The county tax appraisal for the home was $ 324,940.00.

The master found the value of the Property to be § 550,000.00. Although recognizing the sales
price was below market value, he stated that he did not believe it to be so inadequate as to shock
the conscience of the [**805] court. Fuwrther, the master determiped it was by mistake on the
part of the [*354] bidder on the Bank’s behalf, not any conduct by the sales officer or other bid-
der, that caused the winning bid to be less than the actual value of the Property. Accordingly,

the master denied [¥%*5] the Bank’s motion to vacate and set aside the sale. The Bank filed a
Rule 59(e), SCRCP, motion to alter or amend the judgment, The master denied this motion,

Testimony and other evidence provided valu
900,000.00. The assistant vice-president for

STANDARD OF REVIEW

an action in equity. Our scope of review of a case heard by a master

- “A mortgage foreclosure is
is to determine facts in actordance with our own view of the pre-

who enters a final judgment

Record of Appeal
Page 236




373 §.C. 349, *354; 644 S.E.2d 802, *¥805; 2007 S.C. App. LEXIS 62, **%3

ponderance of the evidence,” Hayne Federal Credit Union v. Bailey, 321 S.C. 242, 248, 489

S B.2d 472, 475 (1997) (internal citations omitted). Howeve, the determination of whether a judi-
ial sale should be set aside is a matter left to the sound discretion of the trial court. Investors

C
Sav. Bank.v. Phelps 303 S.C. 15, 17,397 S.E.2d 780, 781 (Ct, App. 1990) (citing Bonney v, Granger.
le is equitable in na-

300 S.C. 362, 387 S.E.2d 720 (Ct. App. 1990)). The review of a judicial sa

ture and within the discretion of the trial court, Fed. Nat'l Mortgage Ass’n v Brooks, 304 8.C. 506,

512, 405 S.E.2d 604, 607 (Ct. App. 1991) (citing Spillers v. Clay, 233 s.C, 99. 102, 103 S.E.2d

759, 760 (1958)).
LAW/ANALYSIS

The Bank contends the master erred in failin
sale, We disagree.

Where a mortgagee [*¥¥6] has sought a deficiency judgment, law requires the foreclosure sale

g to grant its motion to set dside and vacate the

held open for thirty days after the initial sale date. S.C. Code Ann. § 15-39-720 (2005). The South

Carolina Code provides:

In all judicial sales of real estate for the foreclosure of mortgages and sales in.execu-
ton the bidding shall- not be closed upon the day of sale but shall remain open until the
thirtieth day after such sale, exclusive of the day of sale. Within such thirty day pe-
riod any person other than the highest bidder at the sale or any representative thereof
in foreclosure and execution suits may enter a higher bid npon complying with the terms
of sdle by making any necessary deposit as a guaranty of his good faith, and thereaf-
ter [*355] within such period any person, other than such highest bidder at the sale or
any representative thereof, in foteclosure suits may in like manner raise the last high-
est bid, and the successful purchaser shall be deemed to be the person who submitted the
Jast highest bid within such period and made the necessary deposit or gnaranty. But

the mortgagee or his representative shall enter such bid as he desires at the time the sale
is made, and he and all personé acting in his behalf [**#7] shall be precluded from en-
tering any other bid in any amount at any other time except the single or last bid

made by him or in his behalf at the sale. . . . .

The bidding shall be reopened by the officer making the sale on the thirtieth day after
the sale, exclusive of the day of the sale, at eleven o’clock in the forenoon and the bid-
ding shall be allowed to continue until the property shall be knocked down in the '
usual custom of auction to the successful highest bidder complying with the terms-of

sale, ...

S.C. Code Ann. § 75-39-720 (2005). Thus, “[t}he mortgagee must enter his bid at the time
the sale is made and is precluded from entering any other bid after his last bid at the initial
sale, This effectively forces the mortgagee to enter his highest and best bid at the initial
sale.” 27 S.C. Turis. Manner of Sale § 128 (1996) (internal citation omitted).

” A judicial sale should not be set aside except for cogent reasons, The purpose of the law and of
the proceedings in which a sale has been decreed is that it shall be final.” Spillers v. Clay. 233
S.C. 99, 104, 103 S.B.2d 750, 761-62 (1958), “As has been caid time and again in cases involv-
ing the setting aside of judicial sales, it [###8] is the policy of the Courts to uphold such

sales when regularly made, and when it can be done without violating principle or doing injus-

tice . . . . Henry v. Blakely, 216 S.C. 13. 18, 56 S.B.2d 581, 583 (1949). Our courts zealously in-

sure judicial sales be openly and freely conducted and no
ding. Howell v. Gibson 208 S.C, 19,31, 37 S.E2d 271

thing be allowed to chill [¥#806] the bid-
276 (1946).
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“1Therule is well setfled that inadequacy of price, unless so gross-as to shock the conscience of
the court, or accompanied by other circumstances warranting the interference of the court, will
not justify the setting aside of a judicial sale.” Spillers. 2338,C. 99,104,103 9.E,2d 759, 761 (citing
[#356] Brownlee v Miller,208 8.C. 252,37 S £.2d 658 (1946)). “[M]ere inadequacy of price, un-

accompanied by other circumstances which would invoke the exercise of the Court’s discre-

tion is not sufficient, unless, perhaps, 1t is so great as {0 raise a presumption of fraud or to shock

the conscience of the Court.” Henry, 216 S.C. at 18. 56 SE2d at 583, “Where unfair means

have not been employed to prevent competition at a judicial sale, mere inadequacy of price is no
ground for setting [the sale] aside.” Ex parte Cooley. 69 S.C. 143, 154-55. 48 S.B. 92, 95
(1904), [*##9] Thus, a judicial sale can bé set aside for two reasons: (1) if the inadequacy of

the price is so gross as {0 shock the conscience of the court; or (2) if the price is inadequate and

" this inadequacy is accompanied by other circumstances that warrant the interference of the

coutt.

1. Circumstances Tmpeaching the Fairness of the Transaction

‘When-an inadequacy of price exists and is the result of
or successful. bidder, and that action could not have been reasonably anticipated by the party
for whose benefit the propetty was being sold, the court should provide relief by setting aside
the sale. See Henry. 216 S.C. at 19, 56 S.E.2d at 583. "[Tlhe circumstances impeaching the fair-
ness of the transaction should relate to the conduct of the officer making the sale . . . ot to the con-
_duct of the purchaser participating in the attempt to stifle competition or affected with notice thereof
... Appeal of Paslay, 230 S.C. 55,61, 94 S E.2d 57, 59-60 (1956) (quoting Ex paite
143, 155, 48 S.B. 92,96 (1 04)), If neither the officer making the sale nor the put-
chaser contributed to the mistake of a party intending to bid higher, and the sale [*¥**10] was
fair and regularly conducted, simply because a party intended to bid higher, but neglected to do
50, or was prevented by 2 mistake, is not a sufficient ground for setting aside a judicial sale. Id. at
154, 48 S.B. at 95; see also Howell, 208 S.C. at 33, 77 S.B.2d at 276 (declining to set aside the
sale where a plan to bid did not succeed, but its failure was due to no fault of the master, auction-

ger; the winning bidder or any other person connected with the sale, but was due to the negli-

gence or fault of the party complaining). :

[*357] In Appeal of Paslay. 230 S.0. 55,94 S.E:2d at-57 (1956), the appellant alleged he had
been prepared to bid at least $ 1,000.00 for property that <old for $ 450,00, The appellant in-
structed his lawyer to bid as such; however, the attorney was prevented from attending the
sale as a result of the mechanical failure of his antomobile. Noting counsel’s explanation for his ab-
sence did not involve the actions of the selling officer, the South Carolina Supreme Court '
found the circumstances did not warrant vitiating the sale. Id. at sg, 94 SR.2dat 58. °

the sale deviated from the usual sales procedure, the Su-
preme Court fous hension and excusable mistake on the part of
counsel was in relation to the conduct of the sale and accordingly affirmed the setting aside of the

sale. 233 S.C, 99. 105, 103 S.E.2d 759, 762 (1958). Distinguishing the facts of Spillers and

Paslay, the court enunciated:

In Spillers, where the officer conducting
d [*¥**11] the claim of misapprie

pparent. There no factor was present
here the claim of misapprehension and
Jation to the conduct of the sale,

Distinction between that case and this is readily a
for which the selling officer had any responsibility;
excusable mistake on the part of counsel was in te

all of the evidence that the anction-

1n the case at bar Judge McGowan concluded from
to M. Spillers, and

eer had probably been overhasty in knocking the property down
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that under all the circurnstances Mr. Clay’s misapprehension of the final bid was excus-
able. These conclusions, together with his further finding that the property is worth
much more than the price at which it was knocked down, that the parties [*¥807] ‘to
the cause were ready to bid a much higher figure, and that to permit completion of the sale
at the price bid by Mr. Spillers would result in injustice to the partitioners, are not with-

out support in the evidence.

Id. at 105, 103 S.B.2d 762.

In [#**12] the case sub judice, neither the officer presiding over the sale, Sanders, nor any
other buyer made a mistake or perpetrated a frand. The Bank demanded the deficiency judgment
and therefore knew, or should have "known, the sale would follow the deficiency proqcﬂmg.
Hook, whose actions [*¥358] are ‘imputable to the Bank, testified the mistake was solely her
own. Assuming, arguendo, the selling price to Sanders was inadequate (but not so great as to shock
the conscience), there are simply no Factors attributable to the selling officer or successful bid-
der or other circumstances warranting the sale be set aside. Accordingly, the master correctly found

the judicial sale should not be vitiated.

II. Inadequacy of Price as to Shocis the Conscience

determined the value of the Property and therefore erred

The Bank argues the master incorrectly
quate as to shock the conscience of the court because.

in finding the final bid was not so inade
We disagree, o
Although the master found the Property to be worth § 550,000.00, the Bank urged the master to
set the value of the Property at $ 750,000.00. We find no error in the master’s valuation,
When offered at private auction, the property did not receive a bid remotely [**¥13] close to its
~ $ 650,000,00 reserve price. Real estate agent Johnson tred for over half a year to sell the prop-
erty at § 750,000,00 and was still unable to sell the property when the Rouses dropped the list-
ing price to $ 600,000.00. Even the Bank’s own witmesses agree there were copious factors nega-
tively affecting the Property’s curb appeal and value. Testimony revealed the house is not na
particularly. attractive Jocation but is on a busy thoroughfare with commercial property next
door and a trailer across the street, has no yard, femains unfinished, and is over-sized for the
area it is locdted. Chris Johnson, an assistant vice-president at the Bank asseverated, “I said bid
up to $ 550,00.00 based on what I consider the value to be at the time and on subsequent events,
the fact that it hadn't yet sold and the list price was down fo $ 600,000.00, so given that situa-
tion, I thought if a third party bid that [on] sale, that was a number that we. were willing to let the
property go.” The evidence luculently supports the master’s finding that the Property value be

set at $ 550,000.00.

Bven assuming the master should have determined the value of the Property to be $ 750,000.00,
Sanders still [¥#¥14] paid a third of the value, While this may have been inadequate, it is not
so grossly inadequate as to shock the conscience of the court, .

[¥359] South Carolina has not established a bright line rule for what percentage the sale value” ~
must be with respect to the actual value in order to shock the conscience of the comt. However, a
search of South Carolina jurisprudence reveals only when judicial sales are for less than ten per-
cent of a propeity’s actual value, have our courts consistently held the discrepancy to shock con- .
science of the cowrt, In /nvestors Sav. Bank v. Phelps.303 8.C. 15, 19. 397 S.F.2d 780,782 (Ct. App.
1990), this cowt affirmed the master’s decision to set aside a sale where the bid of § 510.00
was slightly more than one percent of the original amount of the loan and mortgage. We found
that even if the property was worth only a fourth of the amount Joaned on it four and a half years
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carlier, the bid was still only four. percent of the value. Id. The court noted New York courts con-

sistently hold foreclosure sale bids of less than ten percent of the value are unconscionably low.
Id. (citing_Polish Nat'l Alliance ¢ Brooklyn, U.S.A, v. White Eagle Hall Co.,98 A.D.2d 400, 470
N.Y.S.2d 642, 649 (N.Y. App..Div. 1983) [*¥*15] (“[F]oreclosure sales at prices below 10% of
value have consistently been held unconscionably low in this State . . . ). In Poole v. Jefferson

0. 158. 177 S.E. 24, 28 (1934), the South Carolina Supreme

Standard Life Ins. Co.. 174 8,C. 15
Court set aside a foreclosure sale based, in part, on the fact that the high bid was $ 500,00 for prop-

erty worth more than § 5,000.00.

d. Sav. & Loan Ass'n v. Graham, 291 S.C. 178, 352 [**8081
s court found the sale price of § 48;100.00 for property subse-
quently appraised at $ 73,000.00, was not so inadequate as to shock the conscience of the court

and affirmed the trial court’s decision not to set aside the sale, The court stated, “Although the sale

price in the instant case was less than the value of the property, it was not s0 grossly inad-
equate as to shock . . :

- 14 at 182, 352 S.E.2d at 513,

In the present case, thé Property would have to be worth more than $-2,460,000.00 for the’ sale
price to be less than ten percent of the actual value, None of the Bank’s experts set its worth at more
than $ 900,000,00. Taking the value the Bank asserts the master should have placed on the Prop-
erty, $ 750,000.00, [#4#16] the sale price was approximately a third of the [*360] actual
value. Accordingly, the inadequacy of the price was not so gross as (o shock the court’s con-

science.

By comparison, in Peoples Fe
SE2d 511 (Ct. App. 1987), thi

CONCLUSION.

We hold the master did not er in determining the sale should not be set aside. The sale price
was less than the value of the Property because of a mistake by the Bank’s counsel, not as a re-
sult of conduct by an official conducting the sale or another bidding party. The master cor-
rectly determined the inadequacy of the sale was not so gross as to shock the conscience of the

court. Therefore, the order of the master is

AFFIRMED.
KITTREDGE and SHORT, JJ., concur.
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Ease St;mmary ' _[

Procedural Posture ] -
The Charleston County Cirouit Court (South Carolina) entered a judgment that granted summary
judgment to respondent purchaser after appellant potential property owners filed an action to-

quiet title. The potential property owners appealed.

Overview A
Two people acquired 2 specific parcel of property pursuant to
sale. One of those people eventually acquired the other person’s interest_ in it, That person then
sold that parcel to the purchaser, The potential property owners later filed a quiet title action and re-
quested that the foreclosure be set aside, The purchaser asserted as an affirmative defense, inter

a judgment of foreclosure and

alia, S.C. Code Arn. § 1 5-39-870, regarding his status as a bona fide purchaser for value without no-
tice of adverse claims, After the purchaser was granted summary judgment on that defense, the ap-
£ S.C. Code Ann.$ 15-39-870 were met. It so con-

pellate court found that the requirements o
cluded because it found that the evidence submitted showed that the sale was made by a court of

competent jurisdiction and that the relevant documents, all matters of public record, were prop-
erly executed. As a result, it found the purchaser was a bona fide purchaser for value and with-

out potice. It rejected a claim set forth in affidavits that the foreclosure sale should be set

aside because the mortgagors were incompetent since none of the affidavits were matters of re-

cord at the time of the foreclosure sale,

Outcome L
The appellate court affirmed the trial court’s judgment.
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ment is not appropriate where further inquiry into the facts of the case is desirable to clarify

the application of the law. When plain, palpable, and indisputable facts exist on which reason-

able minds cannot differ, summary judgment should be granted,
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Real Property Law > ... > Financing > Foreclosures > Judicial Foreclosures
Contracts Law > Types of Contracts > Bona Fide Purchasers

Record of Abpeal
Page 242




' . ) Page 3 of 6
978 S.C. 140, ¥140; 662 S.E.2d 420, **420; 2008 S.C. App, LEXIS 66, ***1

good faith at a judicial sale is not affected by ir-
regularities in the proceedings or even error in the judgment under which the sale is made, but is re-
quired at his peril only to make inquiry as to the jurisdiction of the court which ordered the ’
sale, and whether all proper parties were before the court when the order was made.

In furtherance of public policy, a puréhaser in

Cantracts Law > Types of Contracts > Bona Fide Purchasers
Real Property Law > .. > Title Quality > Adverse Claim Actions > Quiet Title Actions

To claim the status of a bona fide purchaser, a party must show (1) actual payment of the pur-
chase price of the property, (2) acguisition of legal title to the property, or the best right to it, and
(3) a bona fide purchase, i.e., in good faith and with integrity of dealing, without notice of a

lien or defect. In addition, the bona fide purchaser must show all three conditions--actual pay-
ment, acquiring of legal title, and bona fide purchase--occurred before he had notice of a title de-

fect or other adverse claim, lien, or interest in thg property.

C‘oﬁnsel: George J Morris and Walter Bilbro, Jr., both of Charleston, forprpellAants.
Louis H. Lang, of Columbia, for Respondent.

iudges: THOMAS, J, HEARN, C.J,, .and ANDERSON, ., concur,

Opinion by: THOMAS

l Opinion -~

- [*142] [**421] THOMAS, J.t In this action to quiet title, Kathleen Brown,. along with the
other named appellants, appeals an order granting summary judgment to Daniel Duggan, We af-

firm. !

FACTS .
Appellants filed a c’omplah{t and lis pendens on February 1, 2005, to quiet title to approximately
28.6 actes of heirs’ property, On January 24, 2006, both the complaint and lis pendens were

“amended to list numerous other parties with potential claims to the property.

[*143] Identified as part of the 28.6 acres was a 0.540-acre parcel (the Duggan Property) con-
veyed by Robert L. Tuttle to Duggan in 2003. Tuttle and Christ] Gehring acquired the Duggan Prop-
erty in 2002 pursuant to a judgment of foreclosure and sale in 2000, Shortly after the judicial

sale, Gehring conveyed her interest in the property to Tuttle.

In their amended complaint, Appellants requested the 2000 foreclosure be set aside [¥*¥2] be-
cause of ineffective service of process on Kathleen and Bobbie L. Brown, the mortgagors of Dug-
- gan Property when it went into foreclosure, On April 27, 2005, Duggan filed an answer in
which he asserted various affirmative defenses, including the doctrines of res judicata and collat-
eral estoppel and his status as a bona fide purchaser for value without notice. On February 28,

2006, Duggan filed a return and joinder to a sumrary

judgment motion filed by two other defen- .

! We declde this case without oral argument pursuant Lo Rule 215; SCACR,
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an again asserted as affirmative defenses gec-

dants in the case, 2 In his reton and joinder, Dugg
for value without notice, and the doctrines

tion 15-39-870, his status as 2 bona fide purchaser
of res judicata and collateral estoppel.

In response to Duggan’s summary judgment motion, Appcllant.s submitted an affidavit from
Keith Brown, Kathleen Brown’s son, challenging staternents in the affidavits of [+%422] ser-
vice filed in the 2000 foreclosure action that he was served on behalf of Kathleen and Bobbie

Brown. Specifically, Keith stated that he was not the person
bie, respectively [##%3] his m i etent at the time of the foreclosure ac-

other and sister, were Incomp
tion and subsequent sale, Appellants also submitted affidavits from two relatives who-sup-
.ported Keith’s assertion that Kathleen an

d Bobbie were incompetent.

The trial judge found Appellants’ complaint about “irregularities in the proceedings” could not over-
come the “clear statutory imperative” of section 75-39-870, under which the doctrine of res judi-
cata would protect a bona fide purchaser for value without notice. Accordingly, summary judg-

ment was granted to Duggan This appeal followed.

[*144] STANDARD OF REVIEW -

»Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and ad-
missions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law.” Moore v.
Weinberg, 373 S.C. 209, 215-16, 644 S.E.2d 740 743 (Ct. App. 2007). "Summary judgment is
not appropriate where Farther inquiry. into the facts of the case is desirable to clarify the applica-
tion of the law.” Id. “[Wlhen plain, palpable, and indisputable facts exist on which reasonable
minds cannot differ, summary judgment [###4] should be granted.” Ellis v. Davidson, 358 S.C,

509, 518, 505 S.B.2d 817, 822 (Ct. App. 2004).

LAW/ANALYSIS

t of summary judgment fo Duggan was efror because evidence of inef-

on Kathleen and Bobbie in the foreclosure proceeding warrapted re-
e the subsequent sale of the Duggan Prop-

Appellants argue the gran
fective service of process
opening the 2000 foreclosure action and Setting asid

erty, We disagree.
South Carolina Code section_15-39-870 provides as follows:

Upon the execution and delivery by the proper officer of the court of a deed for any prop-
erty sold at a judicial sale under a decree of a court of competent jurisdiction that pro-
ceedings under which such sale is made shall be deemed res judicata as te any and

all bona fide purchasers for yalue without notice, notwithstanding such sale may not sub-

sequently be confirmed by the court.
$.C. Code Ann. § 15-39-870 (2005). The rationale for the statute is the well established public
policy of protecting good faith purchasers and upholding the finality of a judicial sale. See Cumbie
y. Newberry, 251 S.C. 33, 37, 159 SE2d 915, 617 (1968) (stating g sound public policy re-
quires the validity of judicial sales be upheld, if in reason and justice [***5] it can be done”);

Wooten v, Seanch, 187 S.C. 219, 222, 196 S.E 877, 878 (1937) (upholding 2 foreclosure sale in
which the mortgagee purchased the property sold and further stating that, to set aside a sale, “there

2 Defendants Lisa M. Shogry-Savage and David Savage mpved for summary judgment, and Duggan joined In their motion.'
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must be such itregularity in the proceedings [¥145] as to show that the sale was not fairly
made, or that appellant was defranded or misled to his injury and loss”).

In Cumbie v. Newberry, the defaulting mortgagor received notice that his foreclosed land was to
be sold at public auction, When the first bidder did not complete the sale, the land was sold at

a subsequent auction. Notice of the second auction was published, but the defaulting mortgagor did
not receive personal notice. The defaulting mortgagor sought to rescind the sale, arguing lack

of personal jurisdiction, The supreme court stated:

In furtherance of [public policy] . .. & purchaser in good faith at a judicial sale is not af-
fected by irregularities in the proceedings or even error in the judgment under which
the sale is made; but is required at his peril only to make inquiry as to the jurisdiction
of the court which ordered the sale, and whether all proper parties were before the
court when the order was made.

Cumbie, 251 S.C. at 37, 159 S.E.2d at 917 [¥**6] (citationé omitted); see also 27 S.C, Jur. Mort-
gages § 125 (1996) ("Foreclosure proceedings are Tes judicata as to any bona fide purchaser for
value without notice, even [¥*423] though the sale is not later confirmed by the court.”).

We hold the requircmenté of section 15-39-870 wete satisfied in this case, First, the Master had com-
petent jurisdiction to execute and deliver the deed to the Duggan Property pursuant to the judg-
ment of foreclosure and sale by a “court of competent jurisdiction.” In support of his motion for

summary judgment, Duggan submitted a series of documents, all of which were matiters of pub--
lic record, indicating the judgment of foreclosure and sale and subsequent exchanges of title to the
Duggan property were properly executed. Included in the documents was the judgment of fore~
closure and sale. The judgment stated (1) seivice was made upon defendants, Kathleen and Bob-
bie: (2) both Kathleen and Bobbie were in default; (3) the attorneys of record were notified of
the hearing; and (4) neither Kathleen nor Bobbie was in the United States military service. The judg-
ment further indicated the property was (o be sold by the Charleston County Master-in-Equity
and listed the terms [***7] of the sale. Duggan also provided a deed from the Master convey-

ing the property [#146] to Tuttle and Gehring and indicating the property was sold pursuant to the
judgment of foreclosure and sale,

Second, Duggan was a bona fide purchaser without notice. To claim. the status of a bona fide pur-
chaser, a party must show (1) actnal payment of the purchase price of the property, (2) acquisi-
tion of legal title to the property, or the best right to it, and (3) a bona fide purchase, "i.e., in good
faith and with integrity of dealing, without notice of a lien or defect.” Spence v. Spence, 368
S.C, 106, 117, 628 SE.2d 869, 874-75 (2006). In addition, “If]he bona fide purchaser must show
all three conditions--actual payment, acquiring of legal title, and bona fide purchase--occurred be-
fore he had notice of a title defect or other adverse claim, lien, or interest in the property.” Id., 628

S.E.2d at 875.

There appears to be no dispute that Duggan satisfied the first two conditions. Appellants, how-
ever, claim the Master lacked jurisdiction to sell the Duggan Property because of defects in ser*
vice, as evidenced by the affidavit of Keith Brown, in which he denied receiving service copies of
the foreclosure [**%8] papers that were to be served on Kathleen and Bobbie, and the affida-
vits from Brown and other relatives stating Kathleen and Bobbie were incompetent, Based on these
affidavits, Appellants assert Kathleen and Bobbie were never properly notified of the underly-
proceeding as required by Rule 4(d)(2) of the South Carolina Rules of Civil Pro-

ing fareclosure
s of record at the time of the foreclosure

cedure. None of these affidavits, however, were matter
sale. - - :
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resented no evidence that proper newspaper publication of the fore-
hn Doe or Jane Doe was named in the foreclosure action to rep-
resent unknown parties, minors, incorapetents, or persons who could possibly be in the military, ap-
parently suggesting these omissions should have alerted Duggan that lawful service of process
on all necessary parties was lacking. We, however, have found no specific.rulings in the ap-
pealed order on Appellants’ arguments concerning lack of newspaper publication or the failure to
pame all necessary defendants in the foreclosure, and there is no indication that Appellants
moved to alter or amend on sither of these grounds; therefore, these issues are not [###9] pre-
served for appeal. [*¥147] See Noisette v. Lsmail, 304 8.C. 56, 58, 403 S.B.2d 122, 124 (1991) (hold-
ing that, when the trial court does not explicitly rule on an issue at trial and the appellant fails

to move to alter or amend the judgment on that ground, the issue is not properly before the appel-
late court and should not be addressed). Moreover, there is no evidence that either Duggan or
his predecessors-in-title had notice, constructive or otherwise, of Appellants’ claims that Kath-
leen and Bobbie were incompetent and were not propetly served in the foreclosure action, Pursu-

ant to gection 15-39-870, then, we hold Duggan'’s title js not affected by Appellants’ claims of de-
foctive service of process in the foreclosure action. :

Appellants also argue Duggan P
closure sale occarred or that Jo

In light of our disposition, we need not address Duggan's arguments concerning laches and aban-
donment as additional reasons o uphold the grant of summary judgment. See Whiteside y. Chero-

kee County [**d424]1 Sch. Dist. No. One, 311 S.C. 335, 340-41, 478 S.E.2d 886, 889 (1993) (ex-

plaining the appellate court need not address a remaining issue when resolution of a prior issue is

dispositive).

AFFIRMED.
HEARN, C.J,, and ANDERSON, J., concur.
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judicial sale, mortgage, sale price,
referee, grossly, excusable neglect, notice
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Flase Summary

Procedural Posture X .
Respondent bank sought to set aside a foreclosure sale to appellant bidder. A Bamburg County

(South Carolina) special referec entered an order setting aside the sale on the ground that the sale
price was so grossly inadequate so as to shock the conscience. The bidder appealed, He argued

that the bank failed to present evidence as to the value of the property.

Overview
The referee found that the original amount of the foreclosed note and mortgage was $82,025.
d that a judicial sale would be set aside when the

The successful bid was $3,000, The court state
sale price was so gross as to shock the conscience. Here, the high bid was only 3.65 percent

" of the original principal amount of the foreclosed note and mortgage. The amount of the fore-
closed note and mortgage was evidence of the property’s value. Although the note and mortgage
were not presented as evidence at the hearing on the motion to set aside the sale, they were ad-
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egarding the defanlt proceedings against the mort-

1 summons and complaint instituting the action. A pur-
1l things disclosed by the record.

000 for the property, This tes-

the record contained suffi-
the special referee that the bid

mitted into evidence at the initial heading 1
gagot, and they were attached to the origina
chaser at a judicial sale was deemed to have notice of a
Purthermore, the bidder testified that he was prepared to bid up to $75,
timony was also evidence of the value of the property. Accordingly,
clent evidence of the value of the property to support the decision of

was so grossly inadequate as to shock the conscience.

Outcome
The court affirmed the judgment.
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Opinion by: HEARN

[ Opinion — . ” : J

[*149] [#*425] HEARN, C.J.: Richard Freeman appeals the special referee’s order setting
aside a judicial sale. Freeman contends Wells Fargo Bank, NA (the Bank) failed to meet its bur-
den of proof to vacate the sale because it failed to present evidence as to the value of the prop-

erty, We affirm.

FACTS

The Bank obtained a mortgage from Barbara Turner in the amount of $ 82,025 on real property lo-
cated in Bamberg County, South Carolina, When Turner failed to make hér payments, the Bank -
sought foreclosnre of the mortgage, and the case was referred to a special referee, In July of 2005,
the referee held a hearing on the merits, as evidenced by a written transcript of testimony sub-~
mitted in the record. Turner did not attend the hearing, and was nltimately found in default. The ref-
eree found the debt due to the Bank totaled $ 86,565.13, and ordered the property sold at pub-

lic auction.

At the public auction, Freeman submitted the highest, [***2) and ultimately successful bid of $
3,000 for the property. Thereafter, the Bank served Freeman with a Motion to Set Aside and Va-
cate Sale. The Bank argied the sale should be set aside because: (1) the Bank's attorney failed to
take all necessary steps to ensure the Bank would have a representative present {¥150] and pre-

pared to bid at the séle; and (2) the successful bid of $ 3,000.00 was so Jow as to shock the con-
science of the court. ’ ‘ : i

The special referee granted the Bank’s motion, concluding Freeman’s bid of $ 3,000 amounted
to only 3.65% of the property value, and therefore, constituted a grossly inadequate sale price that
shocks the conscience under the test set forth in Poole v. Jefferson Standard Life Ins. Co., 114

S.C. 150. 157, 177 S:E. 24, 27.(1934). The referee declined to address the Bank’s other argu-

meats, including the existence of #eircnmstances warranting court interference,” finding it was un-

necessary to do so, given the gross inadequacy of the sale price. Subsequently, Freeman filed a
Rule 59(e), SCRCP, motion to alter or amend the judpment. The special referee denied the mo-

‘tion, and this appeal followed. .

STANDARD OF REVIEW

" ” A'mortgage foreclosure is an action in equity, Our [¥¥*3
ter who enters a final judgment is to determine facts in a

1 scope of review of-a case heard by a mas-
ccordance with our own view of the'pre-
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ponderanc-é of the evidence.” B._Sav. Bank, FSB v. Sanders. 373 S.C. 349, 354, 644 §.B.2d 802,

805 (2007) (quoting Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 248. 489 S E.2d 472, 475
(1997)). However, the determination of whether a judicial sale should be set aside is a matter
left to the sound discretion of the trial court. Investors Sav. Bank v. Phelps, 303 8.C. 15. 17, 397

S.E.2d 780. 781 (Ct. App. 1990).

LAW/ANALYSIS

Freeman asserts the special referee erred in fin
der to vacate the foreclosure sale. Specifically,
of the propetty. We disagree.

ding the Bank had met its burden of proof in or-
Freeman asserts the Bank failed to prove the value

A judicial sale will be set aside when either: (1) the sale price #is so gross as to shock the con-
science[s)” or (2) the sale “is accompanied by other circumstances warranting the interference of the
court.” Poole, 174 S.C. at 157. 171 S B. at 27. In Poole, the court set aside a sale on the

ground that the highest bid price, which amounted to approximately 12.5% of the property

value, was so grossly inadequate [**#%4] that it shocked - [¥151] the court’s conscience, Since
the opinion in Poole, our courts have continued to set aside judicial sales based on ”“grossly inad-

equate” sales prices. See [nvesiors Sav. Bank v, Phelps. 303 S.C. 15,397 S.E.2d 780 {Ct. App.

1990) (stating that sales prices amounting to 4.2%, 4.4%, and less than 10% of the property value

all fall within the [¥*426] percentage range of a grossly inadequate sales price).

In the case before us, the special referee found the original amount of the foreclosed note and mort-
gage was § 82,025, and that the total debt due to the Bank under the note and mortgage, as of
July 7; 2005, was $ 86,563.13. As a resulf, the court concluded Freeman’s high bid of $ 3,000 was
only 3.65% of the original principal amount of the foreclosed note and mortgage. This, the

court found, constituted a grossly inadequate sale price that shocked the conscience under the
Poole test., ' ' - :

The amount of the foreclosed note and mortgage are evidence of the property’s value. Investors Say-
ings Bank v. Phelps. 303 8.C. 15 18-19. 397 S.E.2d 780, 782 (Ct 1990). Although the

note and mortgage were not presented as evidence at the hearing on the motion to set aside the
sale, they were [*¥*5] admitted into evidence at the initial hearing regarding the default proceed-

ings against Turner, and they were attached fo the original summons and complaint instituting
the action. A purchaser at a judicial sale is deemed to have notice of all things disclosed by the re-
cord. See Ex parte Keller, 185 S.C. 283,293, 194 S.E. 15,19 (1937) (Even though judicial

sale purchaser was not a paity to the action ociginally, as a purchaser at the sale, he made him-

it and is assumed to have notice of all things disclosed by the record.). Ad-

self a party to the suit, an
ditionally, the sale and terms of a foreclosure are ordered and dictated by the Judgment of Fore-

closure and Notice of Sale, which are both a matter of public record.

Moreover, Freeman testified at the hearing on the motion to set aside the sale that he was prb—
0.00 for the property. Fair market value is the amount at which prop-

pared to bid up to $ 75,00
erty would change hands between & willing buyer and willing seller, Black’s Law Dictionary 597

(6th eld, [*152] 1990), Therefore Freeman’s testimony is also evidence of the value of the prop-
erty.

dard because it did not require the [¥#*6] Bank lo prove

! Freeman also asserts the {ower court applied the wrong lggai stap
bie neglect if the judicial sale is found to shock the con-

excusable neglect. However, a panty does not have to prove excusa

science; rather a showlng of excusable neglect is 0
S.C. it 157, 177 S.E. ot 27, Here, we aeed not address Freeman's remaining ar-

the second prong of the Podle tesk. Poole, 174
guments because we find the sale was propesly set aside based on the first prong of Paole. See Futcl v. McAllister Towing of Geovge-

Record of Appeal
Page 250

Page 4 of 5

nly required when a parly 1s seeking to have a judicial sale set aside based on




Page 5 of §
178 5.C. 147, ¥152; 662 S.E.2d 424, *+426; 2008 S.C. App. LEXIS 69, ***6

CONCLUSION

We hold the record contains sufficient evidence of the value of the property to support the deci-
sion of the special referee that Freeman’s bid- was so grossly inadequate as to shock the con-
science. Accordingly, the order of the special referee is '

AFFIRMED. .

2

PIEPER, J., and CURETON, A.J., concur.

fown, Ine,, 335 S.C. 598, 613, 518 S.B.2d 591, 598 (1999} (ruling an appetlate conrt need not review remaining issues when its de-

termination of a prior issue is dispositive of the appeal).

2 \We decide this case without oral argument pursuant to Rule 215, SCACR,
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. Settlement Statemerit

QMB Agproval No, 26020285

U.8. Dapartment of Housing '
and Urban Developmsnt (axpitas 1RC2008)

“Br Typaof LaER T "

1 [rva 2 [JFmna o, []Conv. Unine,
4 OJva & [Jceavins,

a. FUH Humbern
FINGBREOT-55

7. Lozn Numben: 8, Marlgega Insuranes Gasa Numban

C. Mole; This fom Is fumished fo glve you e statament of actual
"[p,0.c)" wer pald outside the claslng; they are shown

sefllement casls, Amounis pald lo and by the selllsment agant are shown, flems matkad
hiese fot Infarmationsl purposes and are nol included 1 the {olals,

D. Name & Addyass of Borowes

PAVID L. FINGERHUT
a2 SHIPYARD DRIVE, 11905
HILTON HEAD ISLAND, 5C 29928
PATRICIA M, SANTRY

63 SHIPYARD DRIVE, 1906

€ Hama & Addjass of Sellers

MASTERIN E%UITY. SE;'\UFORT COUNTY

102 RIBAUT AOAD ROOK
B ORT, 5C 29901

. Namo & Addrax af Lander,

212 .

GILTON HEAD ISLAND, SC 29928

G, Properiy Location: }}’Snlg;m:%? ﬁ:‘g;g\: . Rescisslon Dale:
LOT 55 5LOODY POINT @ R P4

DAUFUSKIE ISLAND, 5C 25915 TiN: 57-0961728

BEAUFORT Gounly

Plags of Seltlement: 1, Satllameni Data:
P, O, BOX 24006 01/08/20(2
HILTON HEAD ISLAND, SC 29925 -

K. Summary of Seller'a Tranaacllon

). Summary of Burrower’s Transaction

400, Gross Ampunt Dus Yo Saller

100, Groes Amount Due From Borrower
101, Conlracl aales prica sa, 8ao. 00| 401, Conlsact soles ptice $4,800.00
102. Personal property - - 402, Personal property A
103, Bettl L cherges lo boruwar {line 1400) $917.561403
104, . 404,
108, 405, - .
Adlustmants for lema pald by seiter in advanee Adlusiments for llems paid by sellor In advance
106, Cliyflown lexes o 406, ( {axas lo
407: County laxes 12 407, Counly lexas la
108, A ts la 409, Assassmenis lo
jog, BLOODY ROINT PQR 1/9-12/31 51,122,98] 408, .
110, i 410,
111, 2011 TAXHS 51, 670.32] 411
112, GW SHRVICDY PROCESS FEE $75.0p{ A12.
420, Gross Amouni Ous From Borrowar #12, 585, 76| 420, Gross Amount Due Ta Seller 48,800, 00
208, Amotnia Paid By Or ln Behalf Of Borrowsr 500, Reduntons in Amotnt Dua To Seller
204. Daposit or eatnest money 48,000,001 60}, Excass deposlt (sea lions} - $8,800.00
207 Pilnclpal amoynt of riew losR(s) 502. Salllement charges to seller {fne 1400}
203. Exisliag loan(s) takan subjeet {o 603, Exls{ing loan{a) leken subjsct lo
204, 604, Payoff of first mosigage fosn
205, 506, Payoff of sacond miott loan
208, 508,
207, 507,
208, 6508,
208, 509,
Adjusl 12 lof Hlems tinpald by sallsr Adjusl 15 tor flems unpald by zeller
240, Cliyilown {nkes 1o £10, Cliytown laxes )
244, County laxes o 511. Counly laxes la
212, Asgassmenls b 612, A Is fo
23 613,
214, B4,
ziB, 516, -
216, 518, )
217, 617,
218, &18,
219, 518..
220, ‘fotat Pald ByfFor Borrower s8,800.060}520, Total Reductlon Amaunt Dus Sallar $&, 800,00
300, Cash AL Setlement From/Ta Bofrower 50D, Cash At Selllament TolFrom Seflar
301, Giosa amouni due from borrawer {iina 120) $12,505, 76{ 601, Gross armount du to seller (e 420) . §8,800. 00
302, Leas amaunt pald by/for bajrower {tine 220} { 46, 800, 00 1602, Lass Tn ami, due sellar {ilna 520) { _§e,800.00)
sos.cast D From [ 7o sorower 43,795.76}g03, cash L ] To [ from Seitar
this

Boctlon 5 of the Renl Eals
requitas lha

Bookiel o help parsens boymwing money to Manca the p g
aelalg {o betler undsreland lhe natura and costs of These oie thind parly diach {hat ara d
I tnent | allan duilng the telilament pracess In

arylcas; ¢ Each lender musl pfovide he booklet Wl
ordar {a ba a beller shapper,

msidenilal real
real estalo ssltlement s

o Solemont Procedures Acl (RESPA) st HUD
followlng; *+ HUD must develop a Spaclal Inlormation standard form {a be used &l the Hnle of loan
P W \ upen

d,

lop and p ibi
aalilement lo provide Wll
the borrower and sellec,
Jesigned lo provide the

Secilon 4{n) of RESPA dates th

aof il

lo gl applioenls from whom It receives or for whom It pregeras a
purchasa of Tna Public Roporthg . Bunden for Ints coltecilon of tformalion Is

finance  the

wiillgn spplicalion to borow monsy lo
w and distdbule with the  gellmated to average one hour per responsa, (ncluding lha (ln;‘a Irur

resldenilal 1ael egtete: » Lenders must lﬁrepa
Bocklsl 1 Good Falih Eslmais of
borrawer fa Hkely lo Incur In copnestian
dlscipsures are mandslofy,

dala soufcas, pathering

P limant casts that 18 olawing Insluctlons, searching - oxislh
wily {ha seillemenl. These - gq mn?n( 2 pleling and mviewing (ho

I

alning the dala needed, end com
colledion of Infarmatlon. .
This agenoy mey ot callect li]ls Infarmatian, end YN am fol required
to complela this farm, vnloss | displays a cufrently valld OMB cenlrol

Previous ediions are obsclole

number, v
The Informsation equasled doss not {end Htsall fo confidemiatiy, .

famm HUD-{ (3/66)

Fage§ ol 2 raf Handhook 4205.2
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L. Setilement Chargss

720, Totel SalesIBroker's Gommiaslon based on prica . $9,800.00_@ e

Peald Frun
h

Diviston of G {sslon {line 700} 85 follows:

701, . o

FUI;HJ! at

Paid Freim
Seflera
Funds a{

702 lo

703. Commission pald at Setilament

704,

800, [tems Payable In Conneslfon With Loan

801, Losn Odglnation Fea %

802, Loan Discount %

503, Appraleal Fes to

804, Credii Reperl lo

805, Lendar's Inspacilon Fon

" 805, Morigage | Appitcallon Fes lo

807, Agsimpllon Fes

808,

809,

aio,

814,

812,

813,

814,

818,

818,

817.

818,

819,

820,

900, llams Reqgulrod By Lendsr To Ba-Pald In Advanca

01, Inlerst from _01/04/2017 lo  02/01/2012 @ Iday

002, Morlgage Insurance Premivm Tof monlhs lo

903, Hazand Insurance Bremium for yeass lo

604, i _yoam o

808, N

1000, Resarves Deposited With Landar

4001, Hazard Insurancs months @ per month

1002. Mortgags lsurnce - months @ per month

1003, Clty propedy lexes months @ per month

{004, County property {exes menihs @. permonth

10035, Annual 1 + . monihs @ per month

1008, months @ per month’

1007, months @ per monih

1008, months @ por month

50,00

1008, Aggregale A tng Escrow Adj

140D, Title Ghargss

1101, Selllemsnl or closing fes lo FINGBR & FRASER, P.A.

1102. Abslract or {lle seaich lo  ADAVANTAGD TITLE ABSTRACTING - UPDATH

175,00

1108, Tlile Inatl lo

1104, Tiia |} hinder lo

1105, Dy { prep lo

1406, Notary fens fo

1107, Altornay's fees lo . FINGER & YRASER, P.A,

$800,00

{Inclidan above Hems numbsrs: 1103 \//A105/2106

1108, Tila Insurance lo  FIRST AHERICAN TITLI IHS. CO,

$100.00

(Includes above ltems numk 409-FAT, S0%-5WT

1409, Landey'a coveraga

1110, Dwnar's

111
-2,

i11a.

1200, Govarnment Rooording and Yransfer Gt

1201, Racoiding leest Dasd $10,00 ! Morlgage « Relnases

$10.00

1202. Cliylcounty lax/at Deed

$32,56

; Other

;
1203, Slale lax/atamps: Dagd $32.56 | Mod

1204,

12085, :
{200, Addlonal Scitlement Cherges

1301, Survey to
1302, Pasl Inspeciion 1o

1303,
1304,

1306,

1308,

1307. .
4400, Total Sattloment Cherges {enter en {Ines 103, Sectlon J and 602, Sertlon K)

9917.56

form HUD-1 (3/86)

Pags 20f2
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Certiflcatlo

{ hava carefully reviewed the HUD-1 Satilement Stalement and lo

it Is a trus and accwale s

transacilon. | further certlfy that | have recalved a capy of the HUD-

Sellar or

Agenls .
MARVIN H. BUKES 1] K

Barrower: Date: .-
PAVID L. FlNGERHUT .
63 SHIPYARD DRIVE, #1906
HILTON HEAD ISLAND, SC 20828

tatement of all recelpts and disbursements

l

(con!lnuedfromvHUD-ﬂ. L e
\he bast of my knowledge and bellf,

mada on my account or by me In this
1 Sattlement Statement.

Daler

MASTER IN EQUITY, BEAUFORT COUNTY

102 RIBAUT ROAD ROOM 212
BEAUFORT, SG 29901

Seller ar

Data: Agentt

[

Borrawer,
) PKTRICI.A M. SANTRY

G3'SHIPYARD DRIVE, #8068 -
HILTON HEAD ISLAND, 5C 20028

»

nl which | have prepared Is 2 {rue and acoura

The HUD-1 Satileme
_ caused or will calse the funds ta be disbursed In accordance with this stalement.
Datei Settlement Agent: - . Dale ]

JULIE A. SERAFINO
£INGER & FRASER, P.A
p. O. BOX 24005
HILTON HEAD ISLAND, 8C 29925

WARNING: Itis 2 crime to knowingly make {alse statements to the United Statas cn this or any other

. 1 N Include a fine and imprisonment. For detalls

slmitar form. Penaltlss upon conviclio
sae: Tite 18 U.3, Code Seclion 1001 end Se

Dale:

{a account of this transaction. | have

cllon 1010
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. Joy Logad .
" BEAUFORT COUNTY TREASURER

P,0. Drawer 487

Beaufort, South Carollna 29901-0487

(843) 470-2764; FAX (843) 470-2773

- BIDDER REE%‘%PHON ROTIFICATION
TAX SALE OCTORER 4, 2010

Date: 11-17-2010
STONO TITLE LLC
5461 5™ FAIRWAY DR. .

HOLLYWOOD, SC 29449

WILLIAM A. & MICHELE C. ASHTON

Owner name:
. Acct #R800-027-00A-0055-0000

a Th!B I to notlfy you that the above referenced property that was sold to you at the 2010

) Deﬂnquant Tex Sale on October 4 2010 has been redeemed Please return the ORIGINAL

TAX SALE RECEIFT to our offlce and a check wnll be Issued to vou in the amount of

$10, 300 00 .
Bld Amount: ‘ $ 10,000,00
3 % Bldders Statutory Cap Interest: ¢ 300,00
MH Rent Due Bldder: $ 00 -
Addltional Cost: - ‘ B $ 00 -
¢ s0.300.00 VP

Total ‘Amount of Check:

This property Is located In district B08,: This to certfy that the above -
deemed this 10th day of November, 2010, by the ebove

property was (e
Interested party/or In the name of the original owner,
Joy Logan, Treasurer Herschel 1. Evans, Deputy Trsasurar

“Professiondlly we .;cruc, : Personally we carel”
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STATE OF SOUTH CAROLINA N THE COURT OF COMMON PLEAS
. FOURTEENTH JUDICIAL CIRCUIT
CASENO.: 2011-CP-07-2176

Nt Nt N

COUNTY OF BEAUFORT

Bloody Point Property Owners’ Association, Inc.,

Plaintiff,
AFFIDAVIT OF DAVID FINGERHUT

NED

Ashton, Jr. and Michele C. Ashton,

)

)

)

)

)

' )
william A. )
: 3

)

Defendants,

PERSONALLY APPEARED before ¢ David Fingerhut, who, being duly sWOr,

alleges and says a3 follows:

years of age, am competent to provide 'my testimony and affirm that the

1. 1 am over 18

representations made below are based on my own.personal knowledge.

9. T am an attorney, licensed to practice 1aw in the States of Ne
have specialized in the practice of real estate law for over twenty-five years. Since permanently
moving to Beaufort County in 2008, I have continued to pfactice law in New York (albeit on 3
long distance basis), but have - together with my wife, Patricia Santry - also started investing in
{ocal properties with the goal of long term capital appreciation. My wife and [
purchased at Magter in Equity

seven properti_es in Beaufort County, three of which were

auctions. -
3. 1 reviewed the notice of foreclosure sale for Lot #55, D
foreclosute sale held on Janvary 3, 2012,

Bloody Point (“Propcrty”) and attended the

Record of Appeal '
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w York and New Jersey and

currently own ;

sufuskie Tstand Club Phase I,




4. There were approximately fifty bidders attending the foreclosure sale on that day with

active bidding on many of the available properties,

bidder on the Property.

5. Patricia Santry and 1 were the successful bidders at the foreclosure sale. We paid

$8,800.00 plus $2,793.20 for assessments and 2011 property taxes due in exchange for which the

Master-in-Equity issued a deed in our natnes.

6. At the time of the foreclosure sale, 1 was not aware of any defect in the foreclosure

proceedings, not am 1 aware of any such defect today.

7. After successfully purchasing the Propetty at the foreclosure sale, I attempted to obtain

title insurance to protect my interest in the Property. In my professional experience, the purchase

of title msurance ina real estate fransactxon is essential. My wife and I have title nsurance on

every property that we ownl in Beaufort County. In fact, we have had title insurance on all real

property that we have ever owned.

g, On the instant sale, my altorney informed me that I could not obtain a policy in excess of

the bid price unless obtained a fair market appraisal of the Property.

9. Since I believed the auction price o be a favorable one; my goal was to obtain a title

insurance policy in the highest amount possible.

10, We hired Michael J. Whitton of Michael J. Whitton & Associates in Hilton Head Island,

South Carolma to perform a fair market appraisal of the Property.

11. We have no pe1sonal or business relationship with Mr. Whitton, Franldy, it took quite a

while to find & licensed appralscr who was even willing to. visit the property at all. Wo wero

fortunate to be referred to Mr. Whitton after being turned dowm by several appraisers who simply

had no interest in visiting Daufuskie Island.

Record of Appeal
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12, On Jamuary 19, 2012, Mr, Whitton completed his appraisal and ‘assigned a value of

$17,000 to the Property.
13. As a result of the appraisal my wife and I wete able to and did obtain a title insurance

policy in that amount.

14. Whenl first learned of the Plaintiffs’ claims, well after the closing of title to the Property,

1 personally conducted an investigation in order fo learn who they are and how they could have

forfeit their rights to the Property.

d as a result of my investigation is that the Plaintiffs, Dr..and Mrs. Ashton,

- 15. What [ learne

are sophisticated individuals with an intimate knowledge of real estate.

n in the states of

16.1n fact, Mrs, Ashton has been a licensed Real Estate Salesperso

Pennsylvania and Delaware since 2001

17.1 learned that Dr. and Mrs. Ashton also lost title to the Property in the 2010 Beaufort

$10,000,00 to a third party bidder.

County Tax Auction. In that auctioﬁ, the Property sold for

nal credentials and the above history, her professed

18. Given Mus. Ashton’s professio

confusion (in her affidavit submitted to this Court dated February 29, 2012) about her financial

_ obligations to the Plaintiff strains all credulity.

and Mts, Ashton’s past actions (and inactions) pertaining to the Property,

19, Based upon Dr.

tees and mailings from the Plaintiff, yet they

it seems clear that they received the repeated no

purposely delayed in the paymcnt of their financial obligations.
0. Dr. and Mrs, Ashton’s purposeful delay and avoidance of their well-kmown financial

" obligations are the cause of this action ag well as the purchase of this property by my wife and

" me.
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tment to the long ferm investment in and mainfenance of the

21. We have made a commi

Property and do not wish to see it undone by individuals who chronically refuse to honor their

financial obligations.

22. Tt is respectfolly requesfed that this court reject the Def@ridénts’ incredible argument that

their default was some sort of 'misunderstanding caused by the Plaintiff or anyone else.

FURTHER AFFIANT SAYETHNOT.

Sworn and.subscribed Before me

“&“ “""M.ab

this §"day of May, 2012 o ‘ d
e Boday T | U,

s
J \\0 b ""
{

A0 - {9
Notary Pubtic for South Carolina ;. 9
Y PUBLYF

":7¢ ) )

M mmission BExpires: O3 2OV A
My Commisst pires: Fo b O\ @&-’?{’mﬁi‘;’-"@ﬁ
é”#@ 07‘{:{- “‘6 ?;‘@;:
""'mum“‘"
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APPRAISAL OF REAL PROPERTY

LOCATED AT:
42 Fuskls Lane
Lol 66, Daufuskle Istand Club, Phase'}
Daufuskis Island, SC 29916

FOR:
David Fingarhut & Patilcla Santry

AS OF:
January 18, 2012

BY:
Michael J. Whilton

Fom GA — "WARTOTAL* saprelsel solfwara by &l masde, e, — 1.800-ALAMODE
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SUNIMARY OF SALIENT FEATURES

Subjecl Address

* Legal Descipllon
(;Ily

County

State

S SUBIECTINEORMATION:

2p Code
" Census Trach

Map Relerence

42 Fuskle Lane
Lot 65, Daufuskle island Club, Phasal
Daufuskle Istand
geaufort
sC
29915
. 45-013-111

Map 27A/Parcel 65

Sals Pilce

y  Dals of Sale

§ NIA

N/A

Donower/Clent

Lender

Not applicable

David Fingerhut & Paliicla Santry

Slre (Square Fect)

: i’dce par Squate Fool
" Localion

- Ags

" condilion

‘. TolalRooms

SCRIPTION O JAEROYEVER

&

Bedrooms

Baths

Good/Bloody Palnt

" Appralser

i  Dalo of Apprelsed Vahie

Hichae) 3. Whillon

January 18, 2012

’ 'Oplnlun ol Vaug

$ {7,000

- Form $3D2 — “WIRTOTAL® appralsal softwarn by 2 |2 mods, Inc.
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Hichast J. Wnlfon & Assec., I3 i 0, L2500 Paoe 23
AL SUMMARY REFORT Flelios_142.004
— — S sC. lpods 29516

-Lane. . - .- CH " Daulskiesland.
| ot 55, Daufuskde |sland Club

~ Leqi Dsctplon: Phass |

167032 Speclal Acsessments: $

=
?:_:'ﬁ H
{ Assessor's Parcel #: R800 027 00A 0055 0000 TaoxVean 2044~ BB Taxes:
Market Area Name: Daufuskle lsland Ciub/Blacdy Point Map Relerence Map 27APalcel 65 Censis Track: 46-013-111
David Fingeriul & Palrlcia Sanl Borower [ applicablals ot anplcabla ]
HoA [ oo your L por marih

R Guert Gwner of Record: .
i aoollcabley, (Q puo (1 0e Minimis Pup () Other (destithe] :§ _
e ocouarky: L owner 7 Teaant £9 Vacanl (] Hol habiizbe

] Profect Typ?
Aro there amy oxsting tmptovements o the propedy? Sate [ Yes 1 Yes, Indleale

i Yes, give @ brel descriplion:

Tho pumposs of s appiasal 1s o davelop &n ooilon o 63 Market Vel (as Geiined), of L J olher type of vale (describe}-
£Q Cunent the [nspection Dals §5 tha Elfective Dale) 7 Retrospoctive L] Proapeciive

This report jafiecls the Tollowing valus (d not Cure, 368 commants)
Property Rigtis aopised; &9 7eo Simple_ ] Leasehold || Leased fes [ Ciler {describe

‘.ﬁ Intended Use; Intanded use of this report Is for lila [psurance pUrposes.

Intended User(s) by namme of pe):  David Fingaihu{ & Palrcla Sanlry L

Address: 63 Ship ard Dilve, Aot, 805 Hitlon Head lsland, SG. 28928
Address:_P.O. Box 5331 Kiton Head lsiand, SC 28938

Tlent_ David Fingerhul & Palricla Sanf

Changeiniand Use

Aopralser; Michael J. Whillen
‘ Charactetlstles P&edomlnanl One-Unit Housing '
=1 | pcation: {7 biban (3 Subtban ) Aural coupancy | PRICE AGE | One-Unkt 86 % B Not Ukely .
2] aufk up: Ooeres (0 2575% 1 nde 25% {5 Ovinet H] tyrs) T (L [ laPiocess *
crowheale; () Rapld ottt B3 Slow O Tonant op0_ Loy New mﬂﬂ_ + To:
[ Dectnng | [} Vacant 05%) oo Hgn 16 [comml____ 65|

21 Propery values: ) Increasing {4 Stable
(3 nBeiance {) Over supply {0 Vacad (> %)
b Over § Mos,

-
og0 _ped 1 |Resialoml10%

B2 Faclors Affeciing Harketablilly
% ltam Good Avgage fdr  Pogv A flem qood Averzge  falr  Paor l&i]\
Ecngloymert Slablily 0 & O O [0 Adeguscy of Utliles e 0
% comenlence to Employment o ® o d O  Property Compatibiiity g K O O B8
] Gonvenfente 1o ShoppiRg 0o & o 0 O Proleslonlom oeimental Condtons O3 &8 o o 0
] Convenloncs {0 Schools 0 &8 O & £} Palo and Fie Protection o & O O 0O

i Adequacy of Publle Transpadation o o B O [ Gl Appoarance of Properes g ® O g 0O
£2) Recreationnl acliles O Appeal o Hakel ®_O 0

S Markel Arca Gomments: Blood!
cuslomized datac ed sin

|
2} dovalopment conslst of hl ;
3| couts, and swimmin ool, Appealislo segond homeowners aliracied by fts privacy.

n {ransient buyars dmail from the northoast and *

'fﬁ;' MARKET CONDITIONS COMMENTS: The local feal eslaie markel Is de ndant
: midwest. Dus {0 curvent sconomic condflans, activity has decreased causing an oversy) of Inventory which Inlurn Incraases matkell
{ot prices have decined substaniiaily dus ta high levels of loreclosures and molivated sellers. Prol eriles thal are

eilods, Addifona

% compelliively priced are starilng lo sefl.
E‘i Tmaasions: 110,02 x210.03 7 Site Asea: 53 Acres
Descripton: Communlty Prasarvatlon

Of
A 700im Chesiilcation;  CP-PUO
b. Do prosent impravemznls comply Wit exlsting zo0ing requicements? OYes (o B Ho tmprovements
% Uscs affowwed uodef comemzonhg. | Delached Single Famby

und Rent (1 appleable) $ ]

with a single {am residence.

Foabln? 1 Tos LMo T Unknesin Have Tro docusnanls besn reviewed? Ofes & Ho &

eals:
Highest & Best ise 35 fmproved: [ Presenfuse, of Oiher vs6 (ephaln) improved
Use 35 appralsed inihls tepet: Single Family Slle

il Achual Tise 35 of Elfecilve Dale:  Single Family Sfie
(52| sursmary of Hohes! & Besl Jse:_ Highast and bes{ use of sublect site = Improved with a single family dweling.
Pobfo Privale | Frentags Adeguale

Providen/Dasciplion Ofi-siio Improvements  Type q
Shest paved 0 Tapography pradominanily Level
sk Typlcal of Area :

_- Are CG&RS 3PP

21 Utliitles Pubfio Qiher

1 ereotdetly 0

i Qas < Propans Tank Width Conjorms lo Master Plal

=1 Waler X O suface  Asphalt Shape Reclangular

2 sanltary Sewer B 0 : CulyGuter _None [T [J |Dminsgs  Appears Adequale

Yl Slom Sever O sidewalk  None O O |ves Goll

‘letepl\one 0 Slmet Lights None 0o a B ____
S Muhleda <L) _ Mg Nons 0 0 B

Olher o cmans: L tnsiga Lot [ Gouet Lot _l_ Ot (daserib .

v FEMA Map # 450026 01380 TETIA Map Date_06/20/68

Thovl voren pemmission, aweith YL, o, most bs Toukkdged ead uyeéﬂ«l
007

@g cmdmozoﬂmum,hc.ms Toun qay b itprodiced wimikd W
LAN D Form GPLHD — WARTOTAL® apprelsal softwara by a ta mode, lne,— 1.800-ALAMODE
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L TEMA Spec’ Fiaod Hazard Jrea DX os L) Ho FEM Foud Zone “AT*
%% SHe |z has minimal {ree covelage and a golf view lo the raar of the propetty. Course, Is wnen!y‘bdng ranovaled dué to lack of
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Subject Photo Page

Sales Prlcs

Gross Living Area
Tola! Rooms
Tolal Bedrooms
Tolal Batwooms.
Location

View

Stte

Quafity

Age

Golf Viewto Rear
42 Fuskle Lane - Lol 68

NIA

Gaod/Bloody Palnt

.53

Golf View to Rear

Form PIGPX.SH — "WinTOTAL appielsa) software by @ {2 mods, inc.— 1-800-ALAMODE
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o
LAND APPRAISAL SUMMARY REPORT Rleflos_L12-001 '

= My research 4 4 L) & ol reveal any prior sales ar ansiers o he subject praperty for The thvee vears prios fo the “HHieolve date of (s appretsal,

A Dala Soume(s]: _Gount Recotds

¥ __ Analysts of sakfiraaster Mstory srijon a0y cunert aqremert of salsflisOng: Sublect's mosl racent sal Tapresents.
3} Dales 01/05/2012 ublic aucilon held by ma lstrate, Comparable 1 previous sold oh 04/04/11 for $40 398 and

G| Price: __ $8,800 Gorparable 3 previcust sald on 07/06/11 for $40 000, both wege bank [oreclosures. Com! arable 2 has

i1 Sourcelsh County Records ol lransferred wilhin 2 year prior fo i's sale dale listed below

Dal;
-' SUBJECT PROPERTY GOMPARABLE HO. 4 COMPARABLE NO 2 TOIPARABLE HO. 3

firess 42 Fuskie Lane - Lot 65 93 MerlnangsiLane - Lol 76 18 MartihangeiLane - Lot 121 |30 pastasa Drive - Lol 224
Island paufuskis {stand, SC 29918 Daufuskie Isiand, SC 29918 Daufuskle Island, SC 29915

3 Daufuskle Isia sC 29916
e Rt sﬁ‘fﬁf?m miles NE 218 mlles NE
ISaepics 1S VA ey 16,000 ESEEaly 22,6008 s 17,500
Prcef Acta 3 s 3061224 nig"%‘ffgfué 357 14.20| e e
%l Daa Somee(s) . |inspection MLSBicker MLS/Broker - IMLS/Brokat
) Veriflcation Sourea(s) County Records County Records Counly Records
?&1 VALUE ADJUSTHENT DESGRIPTION DESCRIPTION +{ § Adst T11§ Adast DESCRIPTION + $adust
Sales o Ananclng Cash m GCash
&) Concesslons )
| Dalo of Sale/Miwo NIA 07/06111 g0 | “.000]01110/42 -
2 pighi Agpialsed ___{Fas Stmple Fae Simple Fes Simpla
3 Localon Good/Bloody Palnt GoodiMalross GoodiMelrose
5o Ao o huies) 1,53 49 oo | A8
Goll Lagoon/Goll GolliLagoon
2 __-_’_’—/ _ .
By S I—- |
= I
|

i
| Adpusted Sale Prica (0 3
<{ summary of Sales Gomparlson Appioach
comparables 1e resent recent
wate bank sales which have become ravalent In this markal, Ea

& adusiment due lo current market condilions. Since Compara

S M
and requires a {
5| abova comparables hrackel the final valua estimate.

Het Adustment (folah In 3

)
roperly losaied within Polnt. The above
Kio Island Club & Reson. Gam arables
1z6..Camparabls 2 sold aver six months ago
bl 1 was a bank sale. no adjustment Is warmranted. The

=T PROJECT INFORIMATION FOR pUDs (f appilcable] %3] The SubjectIs pari ol a Phuned Unit Development.

11 eqal Nama of Proct_Bloody PolniDaufuskle Jsland Club & Reserl .
S Describa common clemants and reorestional (schlis:  18-hole golf coursa ciubhouss/spa facilty, and tennls couris,

55 Tndioaled Vailte by: Sales Comp atison Approach § 17,000

Final Reconsifalion  Yhe Sales Comparson ‘Analysls ls considered the mosl reflable Indlcalar of typloal markel aclions. The Cost and incoms

70588,

z {7] THis report Is also § et (o other Hypothatleal Condiions and/or Extrasidin Assumptuns as speeified In {he atlached addenda.
'l Based upon an specllon of The subject properly, deflned Seopa of Work, Statement of Assumpilons and Limiting Condiilons, and Appralsers Cerilficatlons,
Cmy (omr Opinlon of the Market Vaiue (or olbel spaclited value lype), as dsilnad heieln, of the real plopeﬁY‘ tht la the subject of thia repert Ist
2 X 47,000 L8508 January 18, 2012 , whlch [s the effective gale of thls ap raisal,
=11 Indlcaled abovs, this Onlnon of Vahse Is sublect to Hypothetlcal Condlllons and/or Exlraording Assumpllons Inclsdad In thls raporl. Seo altached 8 denda.
pages, nchiding axhiblls whlch ara considerd an Tnlegral pert of the report Tiis appralsal report may o} be

A (o and complele ¢OBY of i report contalns _12
prugerly understood without ref to ths Informal nined I e compite reposl, which conlalns the fofowing atiached eiblts: B Scops of Yok
£ timiting Cond {Certflcations (3 Narrative Addendum [ Locallon Mapls) - [} Rood Addendum (3 Additional Sales
. ) pholo Addenda £ Parcel Map ) ypothetisat Condilons [ bdraordinary Assumptions ]

3| Cllent Conlast ChnlMams;  David Flngarhul & Paliicta Santy

X . Mal: psdi@roadrunner.cam Address; 63 Shipyard Ditve L. 605, Hitton Head island, SC 29928
Hi APPRAISER SUPERVISORY APPRAISER (I requirad) -

i of CO-APPRAISER (If appilcabis)

1 App ichael J.Whiln __——————————

| Company: Michael J. Whillon & Assoc. : Company:

| Phone: (@43) 341-65818 Fax (843) 341-5636 Phoaet

%‘ £-Malk miwhhi@hasgray.com E-Mall

% Dala of Aeport {Slgnsture): January 25, 2012 . Dals of Report (Signalwre): :

1% Licenso of Gertifcation #: L 832 Sl SC__ |Uicenss or Getilcalon #2 Slale: .
Deslgrator :

E}i Designallon:
Explration Datp of License of Cortllcadons

(1 Did ot fnspect

Approaches are Inapplicable In the vaijuallon process. .
This appralsal Is mado X "asls”or [ subject to the follovlng condiions:  Valus eslimele assumes adequate water and sol condhions for bullding 1 -

MW © | Supervisory of
caiber time;  Michaet J W itlon Go-Appialses fame: :

sgoR012
nspeetion of Sublect: 50 Didfnspect () Dl Hot Inspecl Desiiop) Inspeation of Subleck: [ oid Inspeet

E Exphrallon Dats of Utense of Cerlification: 6/30/2012
;:ﬂ Date of Inspeofort

A Dats of Inspection:  January 19, 2012
o may bs [epreaKed emdiied wihoui wikien permitsshon, kabiet 34 Tay, 6. it by peewiedged 6 cadd.
32007

— Topyiohto 2007 by & T madk, he. THS
GP LAND Form GPLAD — “WinTOTAL" appralsal software by a fa miods, e, — 1.800-ALAMODE
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appralect softwere bY alamoda, lnc.

Suhject Front

42 Fuskls Lane - Lot 65
Salas Price NIA
Groga Living Aed
Total Reams
Total Bedrooms
Tolal Bathroams
Losalon

Vie#

slis

Quallty

Age

Goodf8loady Polnt

53

Gotf View to Rear

Suhject Street

— 1-800-NLAMAOE




Comparable Sales Map.

‘Barajaria lsfand

s el

e st a RMd

.- 295&»1

3

.,uﬂ%.m_..v :

g, — 1-600-ALAMODE
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scope of Work
Ciy: Daufuskle \stand

sumptions Limniting Ao flo: 112:004 _
Addgess: 42 Fuskio-Lans A Tin Goda, 29916
E David Fingerhut & Patricla Sanl T
) Fppralser,__Michael 3. Whitton .
2 STATEMENT oF ASSUMPTIONS % LIMITING CONDITIONS

— The appralser vl not be rasponsible for malters of @ [ogal nature that affect eflher the property being appralsed of {he itie lo 1t The appralser
1 the tile s good and mazketable and, there(are will not render any opinlons about the title. The propery s appralsed on 1ha basis

ot belng under responsible awnershlp. . )
—_ Tna appralser may have provided 2 ghat andfor parcel map I tha aqmalsa& repor to asslst the rcader In Jisualizing the ol se, shape, and/or

4 orentallon, The appralser has aol mad a survey of lhe subject propery. )
\iable {lood maps lnat are pravided by Ihe Federal Emergency Vanagement Agency for

3| __ |f so Indicated, e appratser as examined the ava

olher data soufces) and has noted In the appraisal repord whether {he subject slie s localed In a8 1donlifed Spectal Flood Hazard Area. Because
2 Ing appralser Is nol & surveyor, he of sha makes o puaraniees, EXpress of Implled, regarding this determinallon.
= — The appraiser wil not give lestimony o appear In court pecause ha or S made an appraisal of the property In question, uniess specific
arrangaments (o do so have been made beforehand. . .
3| — The appralser has noted in fhe appratsal report any.agverse condtions (Includiag, tul not imited to, the presence of pazatdous wasles, loxic
2 substances, el6.} observed during the taspection of the sublest propedy, of {hat he or she became aware of during the normal Jesqarch invalved
alsal. Unless othervilse staled 1o e appraisal report, the appralser has 0o knowlsdge of any nidden or uRARpaATEN
canditlons of the propery, of adverse pqvironmentad conditions {including, ot not ltmited o, the prasncs of hazatduus Wasies, toxlc substances,
21 otc.) that would make (he property mare of ess valuable, and has assumed that there are a0 such condittons and makes o guaraniges of
2 wyarranties, express of Impled, tegarding the ondillon of the properys The appraiser vl aol pe responsible for any such condibons that do exlst

of for any anpineering of festing thet might pe requirad fo clscOver whether such condilions exisi, Because the appralsar I8 not an expert In the

=1 feld of environmenlal hazards, the appralsal report must nat be considered as an gavironmental assessment of {he propery.
{ n the 2ppraisal report from Soufees that he or she

— The appralser ghtalnad the information, pslimalss, and optntons lhat viere gxpressed |
lable and belleves them to be true and correct, The appralser dogs pol assume rasponsibiliy fof the accuracy of such llems

thal were jurplshied by cther pasies. .
— The appralser \Wiit not disclose the contents of the appraisal repart except as provided for In the Untlorm Standards q{ prolesstonal Appralsal

= practice, and any applicable federat, state of focal taws. . .
2 An appralser's cllent s the pany {or pariies) who engage an appraiserin a specific asslgnment, AnY olner party acauirng this teport from the

&l cllant doss not hecome 2 party to the appralser-cllenl celaflonship, Any persans recelving this appralsal (gport because of disclosure requirements

. app}lcahle \lo the appraiser's cllent do nol become nlended users of this report unless specilicatly identified by the cllent at the fime of the

2| asslanment.

2\ The appralser's yritten consent and approval must bo oblalned before this appralsal

& adverising, public relallons, NBWS, salgs, or by means of any other media, or by lls Incluston
eport of any ¢opY {neseo! does nat eairy wilh it ine dght of publication. .

ts of effective demand for the highest and best use or the bast fitting and most approg

1 sublect lo conditions of economic uncerlainty about the futwe.

reporl can b8 conveyed by anyonRe 1o the public, through
in 2 private of public database. possesstan af this

riale Use WerB pased on (e pest évanable data

=1 The Scope ol Work Is the lype and extent of jesearchend analyses performed ln an appralssl assignment that 1s roquired 1o produce creditle
F asslgnment resulls, given the nature of theappralsal problem, the speciilc requirements of {ha Intended useils) and the Intended uso of the
1| appralsal report, Reliance upon this repott, regardiess 0 how acquired, by any parly ot for any use, olhar then {hose specilied [n hls teport by
2| he Appralser, s pmhlhuad. The Opinton of Value lhet Is he conslusion of this reportls credible only withi the contextof the Scope of Wark,
Etlective Dale, he Date of Report, the Intended Uset(s) \he Intended Uss, Ihe slaled Assumptions and Limiting Conditions, any Hynothetcal
gordinary Assumptions, and the Type of Value, as daflned hereln. The appralsef, appralsal fiems and refaled patiles
therizad use of tnla reportor fls conclusions.

¢onditions and/or Exdr
%] assyme no obligation, Wabllity, or gccountabitly, and wilt not be responsibe for any unau

Exiraoidinary Assumptions, Hypothetical Conditions, &lc.):

& Additlona) comments (Scope of Work,

25 mace, N

Topyhnio 2T 1 3 T2 mact, he. Thisfert Ty te teproduced hnoakd iR WA TSN, \aneith, 708 LAes.
Form GPLUDAD — AYInTOTAL® 2ppralsal <ofware by a & mode, T, — {-B00-ALAMS 2007
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(i i T L1200 Pag #10

Flle ot 1.12-001
(e s 42 Fuskle Lane Tz Dafuskle Island Slals: 7ip Gode: 28818
Cllentt _ David F qerhul & Palricla Sant Address: 801 Narth Eim slrest, High Point, NC 27262
= Apgralser. Michagl J, Whitton Address: PO, Box 6331, Hilon Head lsland, SC 29938

ﬁg APPRAISER'S CERTIFICATION '
{ certify that, to the hast af my knowledge and bellef:
2l The statements of tact contained in tis repad are true and correct,
=i — The cradibilty of ihis repod, faf the stated use by the stated user(s), of the reported analyses, oplnjons, and cancluslons afe fimiled anly by
2| the mposted sssumptons and fimiting conditions, and are my personal, Impardal, and unblased professional analyses, oplnions, and conchusions.
- r liha[vie fio present of prospective interes! In the property {hat Is the subject of Iils report and AD personal Infesest with respect lo the pariles
nyeived, -
= — { have no bids with raspect to the property that is the sublect of this report or o the pariles involved with tis assignment.
1 My engagerment n {hls assignment was aol contingent upan developlng or reporiing predetermined tesults. .
nls assignment IS not contlngent upon the developmenl or tepariing of & pradatesolngd value or dicectlon

2l My compensation for compieting |
| 1n vaiue that favors the calse of na cfent, the amount of e valug oplolon, the aitanment of a stipulated estil, or the ccourrence ol @

22 subsequen] event divectly related lo fhe intended use of this appralsal,
&l — My analyses, oplnions, and concluslons vere develaped, and his report has been prspared, in conformlly with the Uniform Slandards of
prolesslonal Appraisel praciics (hat vere n ffect a the time this reporl was prepared, .
%] | did not base, elther partially of completely, my analysts andfor the oplnlan of vaiuse In the appralsal report on {he ace, color, rellglon,
= famifial status, ot niatlonal origin of either the prospective owners or occupanis of the subject property, o/ of the present
- [ ownars or accupants of the properiles i the victnity of the subect propery.: )

2 Uless othenvdse indicaled, | have rade a personal inspection of the property that Is e sublect of this report,

2 Unlass olharwise Indicale i

tions

d, no ane provided significant real property appraisal assistance fo the pe[§0ﬂ($) signin this cerification.

hddltional Certilications:

= DEFINTION OF MARKET YALUE *: - ' .
15| Marke! value means \he mos! probable price wihich a property should bring in a compeiflve and open market tinder aft conditions fequisite
=31 10 2 fair sale, the buyer and seller each aclng prudently and wnowledgeably, and assuming the price 1s aol afiected by undue stmulus.

imolictl In this definition Is the constummation of a sals a8 of a speciflad dale and the passing of UWlle from sefler 1o buyer undet gondilions

vihereby:
= {, Buyes and seller are typleally motlvated; :
2, Both padles are vall Informed of well advised and acting In what they consider thelr owa best Inlerests;
(2] 4 A rgasonable Ume {s allowed for exposurs In the apen markel;
%} 4, payment fs mas In terms of gash In U.8. doflars o In terms of financlal arrangements comparable therelo; and

5. The price represenls the normal consideration for the aroperty sold unaflected by speclal or creatlve financing of sales concesslons

granied by anyone assoctated with he sale.

1| % This definition Is from tequlations published by federal requiatory agencles pursiant 1o Tita X! of the Financlal nsullons -
| paform, Recovery, and Enforcement At (FIRREA) of 1969 between July 5, 1990, and Augus! 34,1990, by le Faderal Reservs System
55| (FRS), Natlomal Gredit Unloa Admipistration (NCUAY, Federal Deposil Insurance Coiporallen (FDIC), the Offlce of Thi Supervision (0TS),
% and the Otfce of Complrolier of the Gurrency (0CG), This defintion 15 also relerenced In regulations {olntly pubfished by the 0CG, 015,

2 £RS, and FOIC an June 7, 1994, and In the [nlevagenicy Appraisal and Eyahsation Guldeiines, dated October 27, 1994,

: ) Tlent teme:.  David Fingedut & Palricla Sanky.
Address: 801 Nodh Elm Street, High Point, NC 27262

£-Mal:_psdi@ roadrunner.com
APPRAISER SUFERVISORY APPRAISER (If required)
| or GO-APPRAISER (It applicabis)

Supervisory of
chApmlrsvﬂ Hams!

il :
f
or e Michael 4. Whitko
<1 Company: Mighael J. Withton & AssQ0.
Fhone: (843) 341-5518 fax §B43)341-5536 3

£.4all miwhhi@hargray.com i

i) Dals Reporl Signed: Janwary 26, 2012

l;g Llgsnse of Gertiication # L83 Shate: SC
IS4 Deslgnation:

Explration Dale of Usense or Cerficationt 6/30/2012

& ot
6 inspecton of Subfect: Did Inspect L O 1ol inspect (Desidop)
: J 19, 2 Dats of Inspestion:

554 Date of Inspection: .
@E L AN D Copyrhito 2007 by ahmedy, Tio, 10k lorm (may b Tegroduced wnmodnied wahouteikie perhsslos, FawEdl, 2 hBmodt,
Formm GPLNDAD — wrIDTAL appralsel softwars by a Jamode, 0. — 1-B00-ALAMODE

Dasignation: ]
Explraion Dotk of License or Certilleation:

5
Inspecilon of Subest {7 0id lnspect 11 0td Notinspect

=

e, gl b3 Tknoakdged and credied,
32007
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From: patricia Santry and David Fingerhut [pédf@roadrunner.com]

Sent: Monday, April 08, 2012 5:27 PM
To: ~ David L. Fingerhut

subject: . FW: 42 Fuskie Lane
Altachments: 42 Fuskie Lane.pdf

,_,4—-‘__,‘.——-———_,__-

//,,'4/*,_/
From: Jane Minnicks [rnaﬂto:JMlnnicks@flnger‘aw.c_om] .
sent: Thursday, January 26, 2012 1:47 PM

To: patricia Santry and David Fingerhut
ce: Julle Serafino
subject: FW: 42 Fuskie Lane

Good afternoon, please be advised that there s 1o additional premiurm charge due to jssue you @ title policy for the
£ $17,000.00. $100.00 is the minimum premium charged by First American and It pegins at $17,000.00
00.00 and forward to

appralsed valye 0 A
which is what we coliected. Sowe will order the title update and issue the Title policy for $17,0
takes 60-90 days.

you along with the recorded Deed from the MIE once returned from the ROD Office. It generally

Thanks, jane

IS ey _.__,._..._4...—___,_’—,_/——.-.,_,..,-__.— .....

From: Julie Serafino

Sent: Thursday; January 26; 5012 1:18 PM
To: Jane Minnicks; Janice Stevens .
subject: FW: 472 Fuskie Lane

please provide pavid and patty with the requested revised insurance premium pased on the appraisal.

Jutie A. Serafino, Esquire

Finger & Fraser, P.A.

35 Hospital Genter Common, Suite 200

Post Office BoX 24005

Hilton Head |sland, south Carolina 29925-4005
(843) 681-7000

(B43) 681-8802 (facslmile)‘

tained In this afectronic mall message Is {nformation profected by attorney-client and/or
attorney/work product privilege. it is intended only for the Us€ of the Individual named above and the privileges
ived by virtue of this having heen sent by electronic mall, If the person actually recelving this
olectronlc mail or any other reader of the electronic mail is not the named recipient or the employee oF agent
responsible 0 deliver [t 10 the named reciplent, any use, dissemination, distribution, of copying of the
communication [s strictly prohibited. I you have received this communication in error, please immediately notify

us by telephone and return the orfginal message to us at the above address via U.S. postal Service.

The information con

e

,,___,..w;,,_«_,_,_.ﬂ,,/

et T

From: Patricla santry and David Fingerhut [mallto:gsdf@roadrunner.comi

sent: Thursday, January 26, 7012 12:31 PM
To: Julie Serafino -
Subject: 42 Fuskie Lane

Julie:

1
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raisal. Frankly, we'rea bit dissapointed with the valuation, but the appraiser said the

d by banks at the moment so prices are very low. Oddly

“enough the appraisal fails to mention proximity to the oceamn as a recreational amenity, but what do I know.
Anyway, please getus 2 revised quote ont title insurance based upon this appraisal and let me know the
additional premium. Given recent events, 1 would appreciate getting this policy issued as soon as possible.

Thanks again.

Attaéhed is our app
problem is that the caly current sales are generate

David

Information from ESET NOD32 Antivirus, version of virus signature database 6829 (20120126)

_

The message was checked by ESET NOD32 Antivirus.

http://www.eset.com

Information from ESET NOD32 Antivirus, version of virus signaturé database 6330 (20120126)

The Tnessage was checked by ESET NOD32 Antivirus.

http://www.eset.com

Informatién.from ESET Smart Security, yersion of virus signature database 7040 (20120409)

-

The message Was checked by ESET Smart Security.

http://www.eset,com

2
Record of Appeal
Page 271

e o s s




MICHELE C, ASHTON,

" . INTHE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA | _ _
FOURTEENTH JUDICIAL CIRCUIT.
COUNTY OF BEAUFORT CIVIL ACTION NO.: 2011-CRAT21 TG,
v,é O
(DR
BLOODY POINT PROPERTY eEL D
OWNERS’ASSOCIATION, INC,, B,
. .L/J ~ . 4
"\(()?3"‘)" 2
Plaintiff, . (Jvf%'ifc v
CERTIFICATE OF MAILING %2 %, =
AN

Y8,

WILLIAM A. ASHTON, JR. and

V Defendants,

vavvv\_/\_/vx_/vv — e

This is to certify that I, Rebecca G, Wallace, paralegal with Finger & Fraser, P.A,, did on
the below date, mailed true and accurate copies of the Motion and Order Information Form and
Caver Sheet, Motion and Order of Default and Reference and Affidavit of Non-Mililary Service,
to the Defendants; via U.S. Mail, postage prepaid, return address clearly indicated thereon,

addressed as follows:

William A. Ashton, It
120 .Maribrooke Way
Kennett Square, PA 19348

Michele C. Ashton
120 Marlbrooke Way
Kennett Square, PA 19348

September 12, 2011

Hilton Head Island, South Carolina
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STATE OF SOUTH CAROLINA , y INTHE COURT OF COMMON PLEAS
)y F OQURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT y CASENO. 7011-CP-07-2176
Bloody Polint Property Owners’ Association, Inc.,

Plaintiff,

VS,

)
)
g .
) . AFFIDAVIT OF JULIE SERAFINO
William A, Ashton, Jr. and Michele C. Ashton, )
: : )
)

Defend ants.

. PERSONALLY APPEARED before me, ulie Serafino, who, being duly sworn, alleges and says

as follows:

1, I-.am over 18 years of age, &M competent to provide my testimony and affirm that the

representatibns made below are based on my own personal knowledge.

5, Tserved as the atorney for the Plaintiff in the above-oaptioned matter.

rse of this litigation, and in preparation for preparing this affidavit, T reviewed the

1, During the cou
Rosenean, Clerk of Court for Beaufort County, South Carolina,

Order of Publication issued by Jerri Ann

on July 18,2011 and filed on July 20, 2011,

ed the Ssmmons and Complaint to the

4, In accordance with the Order for Publication, T mail

Defendants by United States mail, postage prepuid, addressed to the following address:

120 Wiaribrooke Way
‘ ICennett Square, PA 19348

FURTHER AFFIANT SAYETHNOT.

ulie Serafino

T AN
Klotary Public @ South Carolina
My. Commissio Explres:_{ (V" l
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IN'THE COURT OF COMMON PLEAS

MICHELE C, ASHTON,

Defendanfs.

STATE GF SOUTH CAROLINA )
, )  FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO:: 2011-CP-07-2176
BLOODY POINT PROPERTY )
OWNERS’ASSOCIATION, INC,, ) o3
’ ) ,’,- jm
Plainfiff, ) me B
) CERTIFICATE OF MAHﬂNG -
vs. ) o
) =
WILLIAM A. ASHTON, JR. and ) —
) <
) 1
)
)

This is to certify that I, Rebecca G. Wallace, paralegal with Finger & Fraser, P.A,, did-on
the below date, mailed a true and accurate copy of the Notice of Hearing to the Defendants, via
U.S. Mail, postage prepaid, return address clearly indicated thereon, addressed as follows:

. William A. Ashton, I,
120 Marlbrooke Way-:
Kennett Square, PA 19348

Michele C. Ashion

120 Marlbrooke Way
"Kennett Square, PA 19348

% -/){MW%&/

Rebecea G. Walla

November {5, 2011

Hilton Head Island, South Carolina
i \Cllcnt\B\BloodyPolnl\CoM:c(mns\.&shtun\Ptcadings\CcrﬂI' icate of Mailing 2.doc
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
), FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT - ). CIVIL ACTION NO.: 2011- -GR-07-3876
. ‘:.)‘,f"‘ p- R
BLOODY POINT PROPERTY ) EIE R
OWNERS’ASSOCIATION, INC,, ) SDEE
) et
(=X p) R
Plaintiff, ). nes 3
- : ) CERTIFICATE OF MAILIME:m 0y
vs. g ‘*m% ) a ¢
- . . n
WILLIAM A. ASHTON, JR, and )
MICHELE C. ASHTON, )
: )
Defendants. )
)

This is to certify that |, Rebecca G, Wallace, paralegal with Finger &‘Fraser, P.A,, did on
the.below date, mailed a true and accurate copy of the Form 4, Master's Report and Judgment of
Foreclosure and Sale, Affidavit i Support of Attorney’s Fees and Com Transcrip? of Testimony
and No(zce of Foreclosure Sale to the Defendants, via U.S, Mail, postage prepaid, return add:ess

clearly mdxcated thereon, addressed as follows:

William A. Ashton, Jr.
120 Marlbrooke Way
Kennett Square, PA 19348

Michele C. Ashton

120 Marlbrooke Way
Kennett Square, PA 19348

%WMMMM

Rebecea G. Wana

December 7, 2011

Hilton Head Island, South Carolina
Fi\Client\B\BloodyPolnt\Collzctions\Ashton\Pleadings\Certificale of Malling 3.doc
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(B!/DOO\{ P‘}/ASWDH JloTiée of Foredy osure,

VIRTUE 0F'.A]

et @wa %meuf@u,ﬁr @P‘@Mf? _
| AT -6 Bl 3r40

STATE OF
SOUTH CAROLINA

 COUNTY OF BEAUFORT )
Personally appeared before me a Notary Publi¢, in and for State and Countjj:-*' 1 '
aforesaid, Sara Johnson Borton who being duly sworn according to law, degs «1
and says that she is the Publisher and President of The Island Packet and wa
Beaufort Gazette newspapers published Sunday through Saturday every wer, ~ﬂ
Beaufort County, N OT ICE OF FORECLOSURE SALE, Bloody Pomt

m

ehg e

gl”‘éﬁﬁ“oﬁ,%{'}i%,
ATETAL

ThER DR

‘B;n Y:

a0
X
@

Sara Johnson Borton,
Publisher and President
The Island Packet/The Beaufort Gazetie

Subscribed and sworn to hefore
me this 30% day of December 2011

gm)éﬁg\ﬁm

Susan K. Green
Notary Public for South Carolina
My Commission Expires on July 13, 2020

The Iiand Padke| The Beatit Gaartic o 10 BuckISand Road | Bl SC2%910 = PO. Bac5727
Phons: (843) 706-8100 | (877) 706-8100 | AdvtisigFax (843) 706-5050 |

wwvidndpedatom | \wwbm;h@mnm*eggﬁ.l&ng\fnﬂr‘%%gfidmor
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WOMBLE

S Exchange Street

CARLYLE B Charleston, SC 29401 ! .

AN | : 0CT 012

S DRIDGE Mailing Address: . 3’ 'ﬂ' 26 : Z
& RICE Post Office Box 999

Charleston, SC 29402
Telephone: (843) 722-3400
Fax: (843) 723-7398
WWW.WCSI.com

A LIMITED LIABILITY
PARTNERSHIP

October 9, 2012

MATTHEW E. TILLMAN
ATTORNEY AT LAW

E-Mail: mtillman@wcsr.com
Direct Dial: (843) 720-4636
Fax: (843) 723-7398

Hon. Marvin H. Dukes
P.O. Drawer 1228
Beaufort, SC 29901

Re:  William A. Ashton, Jr. and Michele C. Ashton v. David L. Fingerhut and

Patricia M. Santry ‘
First American Claim No. SC-1029406795
Property: Lot No. 55, Daufuskie Island, Beaufort County, SC

WCSR File No.: 85249.0026.3

Dear Judge Dukes:

I represent Defendants David Fingerhut and Patricia Santry (“Bidder Pléintiffs”) and am
in receipt of the September 28, 2012 letter from James F. Berl to Your Honor concerning the
motion for reconsideration in this matter. I have attached the letter for your reference.

As an initial matter, the Court has already ordered that the Bidder Plaintiffs paid
$11,593.20 for the property, an amount which included overdue regime fees and property taxes.
See 7/24/12 Order at p. 3-4. This finding was not challenged in the Defendants’ Motion for
Reconsideration and is the law of the case. Therefore, Mr. Berl’s statement that Bidder Plaintiffs

paid $8,800 for the property is factually incorrect.

This Court also held that for the sale price to be so inadequate as to shock the conscience
of the Court, it would need to be less than 10% of the actual value of the property. See 7/24/12
Order at p. 4. The Court further held that the threshold price is $115,932.00. Id. This holding
was also not challenged by the Defendants and is therefore also the law of the case.

In Mr. Berl’s letter, the Defendants ask this Court to consider new, additional evidence

~ supporting a higher actual value for the subject property. Specifically, the Defendants reference

the sale of 70 Fuskie Lane, Lot 45 Bloody Point (“70 Fuskie Lane”) for $126,650.00. 70 Fuskie
Lane did sell for that price on September 4, 2012. See Deed, attached as Exhibit 1.

CSR 7505470v1
*.ALIFVXRNIA ;DELAWARE / GEORGIA / MARYLAND / Recordofippral/ SOUTH CAROLINA / VIRGINIA / WASHINGTON D.C.
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CARLYLE
SANDRIDGE
& RICE
PLLC
Hon. Marvin H. Dukes
October 9, 2012
Page 2

The Defendants ask this Court to simply use the current sales price of 70 Fuskie Lane as
the actual value of the subject property on January 3, 2012. This is a strained argument, at best.
First, the 70 Fuskie Lane sale occurred over nine months after the January 3, 2012 foreclosure
sale. The Defendants’ own appraisal, dated April 2, 2012, uses 70 Fuskie Lane as a comparable
lot and valued it at $107,000. See Exhibit 2, Ashton Appraisal at.p. 3. This Ashton valuation
occurred only three months after the foreclosure sale. Further, the Lot at 70 Fuskie Lane is .63
acres, while the subject parcel is .53 acres, approximately 16% smaller. Id. at pp. 2, 3. Reducing
the 70 Fuskie Lane sales price to account only for that difference’ yields a value of $106,386.00
($126,650.00 x 0.84). Neither the value assigned by the Ashtons’ appraiser nor the actual sales
price of 70 Fuskie Lane when adjusted for size is above the $115,932.00 threshold established

by this Court.

Further, there have been at least two other comparable sales of interior or marsh view lots
on Daufuskie Island this year. The first is 47 River Road, Lot 98 Bloody Point, which sold on
April 30, 2012 for $75,000. See Exhibit 3, 47 River Road deed. The second is-16 Fuskie Lane,
which was sold at a competitive bid tax auction for $23,000 on October 1, 2012. See Exhibit 4,
Tax Sale Receipt.

, Therefore, neither the 70 Fuskie Lane sale propounded by the Defendants nor any of the
other recent sales of interior lots on Daufuskie Island support the conclusion that the actual value
of the subject property was over the $115,932.00 threshold on the date of the foreclosure sale.
The Court’s initial ruling was correct and remains so despite the passage of over nine months

since the foreclosure sale.

For the reasons set forth herein and in our opposition to the instant motion, the Bidder
Plaintiffs request that the Defendants® Motion to Reconsider should be denied.

- Yours very truly,
WOMBLE CARLYLE SANDRIDGE & RICE, LLP

Mo ="

Matthew E. Tillman

MET/nmb :
cc: Mr. Terry Finger, Esq.
James. F. Berl, Esq.

! Without regard to the improving conditions at Bloody Point that occurred after the January 3, 2012 auction, as
referenced in the Ashton appraisal at p. 5.

{02143374.})
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STATE OF SOUTH CAROLINA )
DEED

COUNTY OF BEAUFORT )

KNOW ALL MEN BY THESE PRESENTS, THAT I, GEORGE VICTOR SMITH,
TRUSTEE OF THE GEORGE VICTOR SMITH TRUST DATED NOVEMBER 22, 2004
(hereinafter the "Grantor") in the State aforesaid, for and in consideration of the sum of ONE
HUNDRED TWENTY SIX THOUSAND SIX HUNDRED FIFTY AND 00/100 DOLLARS
($126,650.00) and no other consideration to me in hand paid at and before the sealing of these
presents by KIMBERLY ANN MASTRANGELO (hereinafler the "Grantee”), whose address is:
208 Stonehill Drive, Rocky Hill, Connecticut 06067, in the State aforesaid, the receipt whereof'is
hereby acknowledged, has granted, bargained, sold and released, and by these Presents does grant,
bargain, sell and release unto the said Grantee, her heirs and assigns forever, to-wit: )

ALL that certain piece, parcel or tract of land situate, lying and being on
" Daufuskie Island, Beaufort County, South Carolina, designated as LOT
NUMBER FORTY-FIVE (45), PHASE I, THE DAUFUSKIE ISLAND CLUB,
and being more particularly shown and described on “A Plat of Daufuskie
Island Club, Phase 1 Lots,” prepared by Thomas & Hutton Engineering
Company, Inc., dated April 26, 1989, and revised October 2, 1989 and recorded
in the Office of the Register of Deeds for Beaufort County, South Carolina, in
Plat Book 37 at Page 12 and revised in Plat Book 50 at Page 101 and Plat Book
50 at Page 139. For a more detailed description as to the courses, metes and
bounds of the above mentioned lot, reference is made to said recorded plat.

Tax Map Reference No.:R800-027-00A-0045-Qooo

Grantor does further assign, transfer and set over unto Grantee, his heirs and assigns
forever, a non-exclusive right of access to Lot 45 as shown on the above-referenced
plat of record, subject to the provisions of the Declaration of Covenants, Conditions

" and Restrictions for the Daufuskie Island Club Homesites as recorded in the Office of
the Register of Deeds for Beaufort County, South Carolina in Deed Book 539 at Page
1350. ‘

P ord 9/20/2012 09:51:15 AM
%U%%R]Re%OUNTY TAX MAP REFERENCE

Dist Map SMap  Parcel "Block  Week
R800 027 O0CA 0045 0000 00

e,y
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Reference is made to the plat referenced above for disclosures as required by the
South Carolina Coastal Zone Act.

- The above-described property is conveyed subject to all applicable affirmative
obligations, restrictive covenants, and easements of record in the Office of the
Register of Deeds for Beaufort County, South Carolina.

Being the same property conveyed to the within Grantor by Deed of Theodore F.
Gonter and Claudette M. Gonter, dated March 26, 2005, and recorded in the Office of
the Register of Deeds for Beaufort County, South Carolina, on April 7, 2005, in
Record Book 2127 at Page 84,

This Deed was prepared in the Law Offices of John P. Qualey, Jr., P.A., Post Office
Box 10, Hilton Head Island, South Carolina 29938, by John P. Qualey, Jr., Esquire.

TOGETHER with all and singular, the Rights, Members, Hereditaments and Appurtenances

to the said Premises belonging, or in anywise incident or appertaining,

TO HAVE AND TO HOLD, all and sirigular, the said Premises befdrq mentioned unto the

said Grantee, her heirs and assigns forever.

AND I do hereby bind myself and my successors in trust and éssigns to warrant and forever
defend, all and singular, the said Premises unto the said Grantee, her heirs and assigns, against me
and my successors in trust, and all persons whomsoever lawfully claiming or to claim the same, or

any part thereof,

e Bl
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IN WITNESS WHEREOF, I have caused this Deed to be executed and sealed this 4’“«

day of September, 2012,

Loy Vit it

GEORGE VICTOR SMITH, TRUSTEE
/ , OF THE GEORGE VICTOR SMITH

‘ ' TRUST DATED NOVEMBER 22, 2004

Notary Public as Witness #2

STATE OF ILLINOIS )
, ) ACKNOWLEDGMENT
COUNTY OF COOK ) ’

[ HEREBY CERTIFY that on this L{“ day of September, 2012, before me, the
undersigned Notary Public of the State and County aforesaid, personally appeared
GEORGEVICTOR SMITH, TRUSTEE OF THE GEORGE VICTOR SMITH TRUST, DATED
NOVEMBER 22, 2004, known to me (or satisfactorily proven) to be the person whose name is
subscribed to the within Deed, who acknowledged the due execution thereof,

IN WITNESS WHEREOF, I have hereunto set my hand and official seal the day and year last

t s \
Shars, YN WA
Notary Public for llinois
My Commission Expires: [ 0~ \ 7~ 15

above mentioned.

Book3175/Page729 Recard of Appeal
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LISI3IACC

SUMMARY APPRAISAL REPORT OF
THE PROPERTY LOCATED AT
42 Fuskie Lane

Daufuskie tsland, SC 299(5§

as of

April 2,2012

for

Client:Witliam A Ashion Jr MP&Michele C Ashton
120 Mnarlbrooke Way

Kenncti Square, PA

19348

by
Accent Appraisals, Ine,

PO DBox 5185
Hilton Head fsland, SC 29938
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* " ADDITIONAL COMMENTS

Borrower o Ovnar NIA

Propedy Addiess {2 Fuskic Lane

Sty Danfuside tsland County Repufort Sane  SC ZpCosa 29915

 LenderorCllend  CiientiWilliam A Ashton Jr MD&Nichele C Ashioy

Neighbosrhood .

Daufuskie Island & developed as an npscale, seclnded, exclusive golf and country club retreat featuring 2 private & gated
residentlal subdhisbns - Helg Polut and Meirose Plaintation kuown as The Danfuskle Island Club & Resort. Development
of Daufuskie Island began began in 1985, In addition {o the 2 gated reskdential communities, plotted development
progressed with Bloody Point, Maryfiek, Indlan Springs, Governors, Oakridge & Beachfield S/D,

Historical Daufuslde, &s the home of mostly Daufuskie natives,

Moody Point (s founded In 1991 and covers 350 eres. It features 110 ploticd homesites combined along Ruskic Lane and
River Road. Approximately 5 sifes are Improved with a single family residence.
t Fuslkie Lane features Sandy Lauc Vilas a 32 uoll Ocean Front Condominium compler.

Paufuskle Esland s a small bareder ferry served Island, Recent pojudation numbcers are approx 400 permancnt resldents and
the same as part fime resideats. The few paved roads on the bsland ave mainly within the residentlal subdbvisions. Most roads
outside the subitivisions - "plantatlons", are dirtsand roads.

Transportation on the ishind ks primariy clectrk/gas golf cart although some nutomoblies/frucks are on the kland,
Desldes the Haig Point ferry to Hillou Head Island, which scriices mostly it's members and thelr guests, ferry services are
exiremely limited with as Hitle as 2 round trips daily and none an Sunday's (current round trip fee is $28.00 per person with

children under 2 are free).

The Bmilfed ferry services is a result of the Bankrupicy of all (he assets of the Paufuskic Island resort, & Breathe Spa (a.kr

Melrose) fn January 2009,
Asscts of the retort fuclude: the Inn, two golf courses (Melrose and Bloedy Point) , {cunis courls, severa) restaurants, beach

club, an equestrian center, entiilements to develop more than 500 commercial aud resitdential parcels, .
Mr. Robert C.Onorate became the Appointed Trustce Jor Doufuskic Island Froperties, Inc Chapler 11 Bankruptey

The Bloody Point S/D sold at auction in 06/2011 o Brian McCarilty, Under new ownership, the goll course s currently
under rehabilitation by Love Design Group, (see additional pictures subject property). The Chib House Restaucant, “The
Engles Nest? has reopened. - "Permits iave been issued (or the community dock to be bullt behind the 17th green on the
Mungen River, lo provide Himited ferry scrvice fo and from Savannak, Ga. ‘Fhe former “Spa" Bulldlng b belng renovated
into g facifity with 7 bedrooms for owners and golfers {o stay”  data 01/(2/2012 Disady Point Property Owners Newsletter,
by Tony Simonell, Preslident Bloody PofuntPOA,

As nresutt {he the chopler 11 bankrupicy ang the economle downturn, properly velues have steadlly decfined with the
number of avallable Short Sale and REO propertles increasing, whilst demeud is tralting supply,
MARKET CONDITIONS DAUFUSKIE ISLAND - BLOODY POINT.

DAURUSKIF ISLAND:

169 resldentlal; building sites are lsied in a Iist price rauge S1. - §1,399,000

$1.00 site {s Jacated In Halg Polnt. It requlres Club Membership vnloed st S65,000,
In addifion a 194.25 acre undeveloped (ract Is lsted at 3,900,000,

27 sltes sold In the past 12 months ranging 51.-§425,000

6 shies are curvent contracted schednled to close fn a list price range $17,500-5399,000,

BLOODY POINT:

Of the 169 residential sites listed, 11 are Jocated in Bloody Point in a list price mnge $129,0600-51,399,000 ( sec attached
map Bloody Peint S.D) :

Of the 27 sakes, 2 Bloody Point sites sold on the past 12 months, -Both are REO Propertics ( Sce comparables 1&2)

Lot 31 at $350,000 - MLS#310904
t.of 35 at $363,300 - MLS#305666

1 Bloouly Polnt slte sold in the previous 12 mo perlod 04/10-04/11
(MIs#255287 Lot 25 a short Sale at $699,000 on 07/16/2010,

Sandy Lane Condominlums:

4 Units are currenily Ested In a list price cange 8550,000-5650,600 ( Unit 1403 Is a shorts ale Esting at $650,000- None are

REO Property Listings)
2 uniis sold In the prst 12 months both are REO properties selling cash at $360,000 unit 2204 and S346,000 unit 1203

Unit 1104 is the only sale In the previous 12 mo perfod 4/20610-4/2011 an REO Property it sold Cash 06/23/2010 @ $350,000.

34 homes are lisicd on Doufuskie Isiand In a listed price range $99,000-51,995,000
6 sold in the past 12 months in price range $39,900-$823,000,
S homes arc under contract scheduled fo close In a st price range $229,00-5229,000

In addition 1 is a contingent- subject fo Isting, Usted ai $599,000

Of the 34 homes }sted 1 is located wilhin Bloody Point MLS# 374119 lot 13 - 35 Fuskle Lane at $1,995,000,
No homes sold fa the past 12 moath perlod. None sold in the previous 12 mo period 04/20£0-04/2011.
Datais per MLSofHHI

NEIGHBORITOOD: FAIR RATING a result of the bankruptey and current economics, Poor Transporiation rating
reflects Limited Ferry Services. Recreationnl faclfithks at present are fair.

\’éﬁ'r 2012 Dloody Potut HOA Ques are S1,150 for the year, {(per GW senvices)

AccendRPSAEM, Af Appeal
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" ADDITIONAL COMMENTS - :- =" .. -
Pppe2 -

Lender or Cliant Client:Willlam A Ashien Jr AID&Michele C Ashton

Borroweror Ovmer  N/A
Property Mdress 42 Fyiskie Lane
pe y o County W fort sute  SC ZpCode 29915

Comments on Market Data o .
Disclosurc: 1certify, s the appralser, that Uhave NOT appraised, or provided a previous service regarding the subject
properly In the past 36 months prior fo this assigmnent and that T bave no cucrent or prospecibve Inferest In the subject

property or parties Involved,

i ccflil’y. as the apprafser, that I have compiked with the Home Valuation Code of Conducts In all aspects of the appralsal
process. :

" Scope of work: Provide an opinion of market value as of the cffective date of this report 04/02/2012,

Infended usc is to rebut the 01/06/2012 sale and sales price of fhe subject properly af $8,800 recorded book 3111/page

1291
Intended user(s): Dr.& Mrs. Willlam Ashion Jr, and their kegal representatives,

NO other use and users are [dentified, nor fntended by {he appralser,

The subJect property is located in Blaody Polnt §/D an Daufuskde tshnd, SC. Tt s an unimproved residential building site
known as ot S5 Doufuskie Island Club Phase 1. Properly 11 RE00 027 00A 005S 06000, Key £ 01824887

Due fo the lack of recent sales comparable o subjeet property and located withla Bloody Point S/D, 9 Comparables are -
ufilized in this report. Comps, 1,20nd 3 are closed sales comparables. Aliliough all 3 closed sales comparables have a
superlor valued ocean fron{ location, (hey nre consldered good indleators of the Bloody Point - Melrose market condiffons,

Comp. I & 2 are REO property sales located in Bloody Poiut, Sale'2 Is n short salke properly sale located in Melrose S/D,

Because none of the 3 snles are arms keng(h {ransactions, No adjustment is established to the compnrables pertalning to the
superlor valued slte/view @S/sqft, lnstead listing comparables 4,5,6,7,8 &9 arc added. Al lsting comparables are adjunsted
for negotiation af 28% based on the list {o sale price comparables for 4,8 and 6.

Comps 4,5&6 are consldered the best Indlcafors of value for the subject property, with added considerntion of
comparabks 7, 8 resp, Comy, 9 ks ghven least consideratian, : .

The best Indlcation of value for the subject property k provided from within Bloody Point S/D, With Melrase Plantation nlso
sellinga bankeuptey sale n 2011 i's market conditions are most simfar to Bloady Polnd,

Sales/listings from within ilalg Point-a gatcd golfing comniunity are not consldered comparable. They inclide mandatory
ciub membership valued at $65,000+-, Other developing Daufuskle 8.0 & Historical Daufuskde arc no golfing communitles

and are not comparable,

With the Himited avaflable saks dnin, lhe comparables uflized here are the best indicators of value for (he subject propecty
at his tle, : ’

ccen ] f Appeal
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- Stute of South Carotlea

Departasent of Labory Liteming and Repetatton
Res! Fstale Apjivaisers Doard

BERENDINA K. PAGE
Is hiercy entliled Iy practica as e
Cerﬂﬂcd Restdentlal Appratser

Licénse Nimmher: 25874

Lsplrades Dazg: 04943010
QFTICC COrY

s ﬂllqvlSo\!lfl Caroliox
Bipartoesitaf {abor, [ Jeendog and Regoharica
Real Estate Appralsers Bosyd
BERENDWNA F, PAGE
Is hereby entitled in practice us &
Cerlifled imldenllnl Appraiser

Licedse Number 2571

Faplestien thils 04327017
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PHOTOGRAPH ADDENDUM

Borrowerorownsr N\

PeopedyAddiess 42 Fuskie Lane

[ ufus tland Cwnly Heaufort Sbis  SC ZlpCods 29915
Cient Clicnts Wi ichele i

FRONT VIEW OF
. SUBJECT PROPERTY

REAR VIEW OF
SUBJECT PROPERTY

STREET SCENE OF
SUBJECT PROPERTY

Accent Appra as.glne(:zgo
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N _ FeeNo. _ _LJ5I32{2.4CC
PHOTOGRAPH ADDENDUM R
BomowsrorOwner  NJA
PropertyAddtess 42 Fuslde Lane -
Sty Daufuskie Island Courly  Peaufort Bias  S( ZpGods 29915
Client jent;Witliam A Ashton Jr MD& Michele C Asl .

42 Huslde Lane
SITE MARKER

. 42 Fuskic Lano
GOLF COURSE PICT 2

Acccm};m%[iq, .ﬂ' “ppeal
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General Map 2

BorrowerorOwner  NJA
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oty sk

s §C 2pCole 29915

1Fsre1ze
Cefake ke B2 1Y

Reco f Appeal
Accent :F[lpx;[;aﬂg:,e llkglzp Page 13 0f 16



_fuie  pisippace

BomonerorOwner  N/A

Propenty Addtess {2 Fuskie Lane

s to AL — - sule S Zpcode 29915

cten AR ID&AYichele C Ashion

VR iNIDL AG0STE

Accenflogdnd, of Appeal
Page 295 )

Page 14 of 16



FileNo. [15132124CC
DETINITION OF MARKET VALUE: e maost probabla price vhich a property should bring 1 & compelittve and
open market under all conditions requisite fo a falr sale, the buyer mnd selar, each acting prudently, knowledgeably
and assuming the prca is nol affected by undus stmulus, Implcil In Ihs finith §s ths fon of a sala
as of & specfied date end the passihg of Wile from seler to buyer under conditions whereby: (1) buyer and selier
are typlealy motvaled; {2) bolh parties are vl informed or wel advised, and sech acllng in whal ho conslders his
ovm bert interest; (3) m reasonabla Gma s allowed for exposure in the open market; (4) payment Is made In terms
of cesh In U.8. do¥ars or in ferms of {al ar t parable (hereto; and (6) the prce represents lhe
normal conslderaton for the properly solkd unaffected by specinl or crestive -financlop or sales concassions® granted

by anyona assoclaled with the sala,

“Adj lo the parables musi be made for special or creative financing or sales | No adjusl 4
ere nacessary for those costs whkh are nomnelly pakd by selets as a rejult of Umdition or faw In a maskel eres;
these costs are resdlly ideniffiabls sihice the seller pays (hese cosis In virtually all sales . Bpeclal or
creafive finanting adjustments cap be made fo the comparable properly by compearsons to financing lerms offered
by a thid paty Insttional lender that is nol already Involved in tha properly . or { ! Any i
shoukl not he lculated on a hanleal dollar for delar cos! of the financlhp or concessions bul the dollar
nr'any d} should approximale the markel's reaction to-the fnancing or concesskins based on the

apptalsers judgment,

STATEMENT dlf LIMITING CONDITIONS AND APPRAISER'S CERTIFICATION

CONTINGENT AND LIMITING CONDITIONS:  The appratse’s cer ication thal . in the appraisal report
Is subject to the fofovdng conditions: : .

1. The appraiser will nal be responsivle for mallers of & fega! nalure thel efect eliher lhe propery, being sppraised
or the tida to B The apprelser assumes thal the e is good and marketable and, therefore, will .nol render any
oplnfons about the (e, The properly is appraised on the basls of it belng undar responsible ocvmership.

2. The epprelser has provided s skelch in the appralsel raport to show approxd di & of ths imp il

and the sketch is includad nr'ﬂy fo assisl the readar of the report In visuelzing (he property and bndersmndlng tha
appralser's delermination of s skze. )

3.  The spprsi has ined (he Seble flood maps thel ere provided by the Federal Emergency Menagement

Agency (or other dala sources) and.has noted In the appralsal repod whelher the sublecl site Is located In an

\dentified Speclal Flood Hezard Area. Because the appralser. is not B susveyor, ha or she makes no guarantees,
orimplied, dlng this delerminstl

4. The appraisar vAl not ghve leslimony or appear In courl becauss he of ‘she mads an appralsal of the property i
qusstlon, unless specific amangements lo do so have been made beforehand.

5. The appraiser has estmaled the value of Ihe land in the cost approach al its highest and besl use and the
¢ s atl thelr buloty valua, The separalo vajustions of the land end improvemenls mus{ not be

P

used In conjunclon with any othar appraisal and era Invalid ¥ they ars so used.

8. The eppraiser has noled ia the appralsel report any adverse conditions (such as, needed cepelrs, depreciation, the
presence of hazardous wasles, toxio substances, elc) observed durlng the inaspection of the subject propady or thal
he or she became aware of durng the normal research involved In pedorming the sppraisal. Unless othenvise stated
in \he appralsal repert, the appralssr hes no knowdedge of eny hidden or unapperent condions of the propedy or
adversé enviconmental condilons (acluding the pleser{ce of hazerdous wastes, loxic subslances, eic) thal would
make the proparly mare or less valable, and has assumed thal there are no such condiians and makes no
gusrantees or warranties, express of Implied, regarding the condillon of the property. The appralser vl not be
responsible for any such condiions that do exisl or for any englneardng or lestng thel might be required to discovar
whether such condilons exisl. Because the appralser Is nol an exped In lhe field of eavironmental hazards, the

sppralsel repod must nolbs iered as an envi } tof the proparty.

ti tim and opinl thal wara d In the appralsel raport from

pinion

7. The appraiser obialhad tha kf
sousces that he o¢ she considers {o be refiable and bebeves them lo Ipa true and correcl. The eapprelser does not

essume responsibilly for the sccurecy af such items that were furnlshed by ather parties.

isaf report excepl ss provided for In the Uniform

8, The appmiser wil not discl the tents of the ap
Slandards of Prafassions] Appralsal Pract)

8, The appralser hes based his or her apprlsal repot and vakation fusion for an appralssl thal Is subject to
% ¥ vl be

satisfactory completion, tepalis, or alteralons on the P that platl of the WP
peronmed in a workmankke mennet,

10, The appraiser must provide his or her prior vaitien consenl bafore the lsnder/clisnt spacified In the =pprelsal

report can the appraisal report (Including s aboul (he property value, the eppralse’s Wenlity
and fassional desk jons, and fef to any prolassional appraisal b or the fim with vhich the
ppral Ts tated) lo any other than the b ; the dgagee or ils 3 and essigns; the morigage
insurer; 1 pr tona! appraisal tzations; eny slale or federaly app! d fi lal | : of any
depsstment, agancy, of lastrumentsty of the Unlied Slales or eny slale or the Oistict of Columbls; excepl that
the fender/cienl may di the property descdplion seclion of the report only lo dala colsction or reporfng
sefvica(s) without baving to obfeln the epprelsers pror wvailten L The iser’s willen consent and

approval must also be oblalhed before the appralsal can be conveyed by anyons lo the publis through advertising,
pubic relallons, navss, sales, or ather medla.

Fieddie Lisc Form 433 6-93 Pags {of 2 Fannle Mae Form 10048 6-93
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Flela  p1813212,4CC

APPRA]SER'S CER;[‘IFICA\TION: . The Appralser cerlifies and aprees thet:

1. 1 havs researched the subject markel area and have selacled a minimtim of thres racent sales of properties most
sinfar and proximals to the subject properdy for consideralon In 1he sales comparson anslysls and heve made a
doflar  adp when appropriale to refiec! the markel reaclion fo those fems of slgnificant vadalon. H a
significant llem In 8 comparable property Is superor lo, or more favorsble then, the subjecl property, | have made
a negsallve edjustmant lo raduce the adjusted salas prica of the comparabla and, I a significant {tem In a- comparabla
property Is inferdor o, or less f ble than ihs subject propery, | have made a poslty dji t to ir the

adjusled sales price of the comparable, -

2. | have taken into considerafon the factors that have an Impacl on valus in my development of the esEmale of
markel valus In the appreiss) report, | have not knowingly wilhheld any significant Information from the Bppreisal

faport end | belleve, to the besi of my } dedpe, that all stal and fnformalion In the appraisal repor ase
trus and correct,
3. I slaled In tha appraisal repod only my own personsl, blazed, and professtonsl lyals, opln} end

conclusions, which are subjact only lo the conlingant and Iimiting condilons specified in this form,

4, [ have no p or prospective int In the proparty that is the subject to this report, and | hava no prasent
or prospecth p { Inl or blas v respect to the paricp in the t 4 | did not base, ehher
parbally or complelely, my analysis andfor the esimate of marke! value In the eppraltel report on the race, color,
refiglon, sex, hsndicap, familia) stelus, or national origln of elther the prospective ovmers or occupanis of the subect

properly or of the presen! ovmess or accupants of the propedtiss i ths vicinlly of the subject propsrty.

In the subjact propery, and nelther my cument or fulure

5 | have no p or pl fulure  int

employmenl nor my compensson for parforming this ppreisal is ing on the app d value of the properly.
6. 1 was not requied lo report & prodetermined valus or direstion In velus thal favors the cause of the client or
any related pary, the amount of itha value timale, the atlal t of & fic rasull, or the occurrence of a
subseguent evanl In order lo e my p and/or ploy t for padomming the appralsal. | did not
base the =appralsal report on 8 req d minli if a &pocific valuation, or the need lo approve a &pecific
mosigape loan,

7. | performed this appralsal In conformity vdth the Uniform Stendsrds of Prol 1ai Appralsel Preclice that were
doptad end p k d by the A Jlsal d Board of The Appralsal Foundation and that were in place ss
of the cffective dats of ihis Isal, vdth the pion of the dep provisl of those Standards, whkh does .

i of a reasonabls {ime for exposure In the open markel Is a condilion In

nol epply. | ack jedge thal an
| developed Is ! with the markelng tme noted in the

the defnilon of market valus and the
nelghborhood seclion of this report, unless | have othenvise stated in the reconciation saction.

8. | have personely Inspected the Inledor and exterlor aress of the subject property :aqd the axterior of s proparties
Usted as parables In the appralse]l report. | fudher cerlfy that | have nofed any apparent or known advarse
condillons in the sublec! Improvements, on the subject sile, or on any site wihin the [mmediate vicinlly of the
subject property of which | em awara and have meds adjustments for these adverse conditions In my enalysls of
the property vaiue to the extent that | hed market evidence to suppest them, | have also commenled abou! the

elfect of the sdverss condlitions on the marketsabllity of he subject properly,

B, 1 P jly prepared &) Jush end oplnk about the real estale thel ware ssl jorth In the appralsal report.
It 1 refied on- significan! professional essislance fiom any Indiidual or individuels & the performance of the
ppraisal or the prey of the appralsal report, | have named such idividusl(s) and disclosed the specific tasks

pedormed by them In ths reconcilialion section of this sppralsal report. | cerify thal any individusl so named Is
quafified to parform the tasks. { have no! authorized snyans lo make & change lo eny Hem In the report; thersfore,
if 2n unauthorized change Is made to the appraisal report, | will take no responsiollily for it.

SUPERVISORY APPRAISER'S CERTIFICATION:  ifa supenvisory appralser signed the appralsat repor, he or sha

cedifies and agrans that: ) diseclly supenise the ppral who prepared the isal report, have reviewed the eppralsal

repoit, agree with the stat and s TH! of the app , agroe to be bound by the appraisers certifications
numbared 4 through 7 above, and am laking full respansibility for the appralsef snd the appralsel report.

ADDRESS OF PROPERTY APPRAISED: 42 Fuskie Lane , Daufushkie klnna. SC 29915
SUPERVISORY APPRAISER  (only if requlred):

APPRAL

Signature: FA\ AT ENEATS Iraiiea /80l .
Neme: . " Name:
Date Signed: Apri) (5, 2012 ' Date Signed:
Slate Cedificatlon #2571 Stats Coartlfi #
o Stale License # . OrState Ucensa &
Stale; SC Stale:
Explralion Date of Cerfification or License: 0673012012 Expl ) Date of Cejtificatlon or Ucense:
Mo [Joid Not tnspect Propesty
Freddis 14ac Form 439 6-93 Page2of2 Fannle Mas Form 10048 663
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STATE OF SOUTH CAROLINA ) _
) DEED

COUNTY OF BEAUFORT ) (PUBLIC SALE)
: : CASE NO. 2011-CP-07-03975

To Whom These Presents shall concern:

I, MARVIN H. DUKES, III, MASTER IN EQUITY FOR BEAUFORT COUNTY, IN THE
STATE OF SOUTH CAROLINA, SEND GREETINGS:

WHEREAS, in an-action in the Court of Common Pleas, in Beaufort County between Bank of
America, N.A,, as Plaintiff, and Dennis T. Leibold and Barbara K. Leibold, as Co-Trustees of
the Leibold Living Trust dated April 28, 2006, as Defendants, by an Order dated February 17,
2012, it was decreed that the property hereinafter described should be sold by the Master in Equity
for Beaufort County, on the terms and for the purposes mentioned in the Order granted in the case;
and ' :

WHEREAS, I, the undersigned Master in Equity for Beaufort County, after due advertisement of
the said property for sale at public outcry, did openly and publicly, and after the matter of auction,
sell the Property to David L. Fingerhut and Patricia M. Santry on April 2, 2012, for the sum of
$75,000.00, said sum being the highest amount bid; and

WHEREAS, a deficiency judgment having been waived by the Plaintiff, the bidding was closed.
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- NOW, THEREFORE, KNOW ALL MEN that I, the undersigned Master in Equity for Beaufort
County, pursuant to the foregoing and also in consideration of the said bid paid as aforesaid by
David L. Fingerhut and Patricia M. Santry, the receipt whereof is hereby acknowledged, HAVE
GRANTED, sold, released, and by these presents, DO GRANT, bargain, and release, the following
described real property unto David L. Fingerhut and Patricia M. Santry, as joint tenants with
right of survivorship and not tenants in common, their heirs and assigns (hereafter “Grantees”):

ALL that certain piece, parcel or lot of land situate, lying and being on Daufuskie
Island, Beaufort County, South Carolina, designated as Lot Number Ninety-Eight (98)
Daufuskie Island Club, Phase II, Bloody Point, and being more particularly shown on
a plat thereof prepared by Boyce L. Young, SC RLS #11079, dated April 17, 1991, last
revised September 5, 1997, and recorded in the Beaufort County Records in Plat Book
62 at Page 14. For a more detailed description as to the metes and bounds, courses and
distances, reference is made to said plat of record.

#R800 027 00A 0117 0000

PRIOR OWNER OF RECORD: (§30-9-31) Dennis T. Leibold and Barbara K. Leibold, as
Trustees of the Leibold Living Trust, dated April 28, 2006. ,

This being the same property conveyed to Dennis T. Leibold and Barbara K. Leibold, as Co-
Trustees of the Leibold Living Trust dated April 28, 2006, by deed of Dennis T. Leibold and
Barbara K. Leibold dated August 30, 2007, recorded June 9, 2008, in the Office of the Register of
Deeds for Beaufort County, South Carolina, in Deed Book 2732, at Page 164; and to same
property conveyed to Dennis T. Leibold and Barabra K. Leibold from Patrick Allison and Maree
Hanson dated August 30, 2007, and recorded in Deed Book 2621 at Page 459.

This deed was prepared by the MCNAIR Law FirM, P.A., Post Office Drawer 3, Hilton Head Island, South
Carolina 29938, by Cary S. Griffin.

Grantee's Address: 63 Shipyérd Drive, #905, Hilton Head Island, SC 29928

'TOGETHER with all and singular the Rights, Members, Hereditaments and Appurtenances
whatsoever to the said Property belonging, or in anywise incident or appertaining; and the-
reversions and remainders, rents, issues, and profits thereof, and also any estate, right, title, interest
dower, possession, benefit, claim or demand therein whatsoever of all parties to the said suit and of
all other persons who might rightfully claim the same or any part thereof, by, ﬁom or under them,

‘or either of them.

TO HAVE AND TO HOLD the said Property, with its hereditaments, privileges, and
appurtenances, unto the said Grantees, their successors and assigns, forever, subject, however, to the
rights, conditions and restrictions that constitute covenants running with the land which are set forth
or referred to herein or which may otherwise appear of record.
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IN WITNESS WHEREOF, |, the said Master in Equity in and _fer the County aforesaid, under and
by virtue of the aforesaid Judgment, have hereunto set my hand and seal, thisthe 3 & day OfM
, 2012,

Signed, Sealed and Delivered

in the Presence of 7/' '
7/ . LS.

Witness . Lﬁ;) esI
MastermEqmty Beaufort Qounty, South Carolina

Witneﬁs 7 ﬂ U

STATE OF SOUTH CAROLINA )

, ) ACKNOWLEDGMENT
COUNTY OF BEAUFORT ) under SC Code §30-5-30(C)
1 Jecqueline Grey - ,do hereby certify that the Honorable Marvin

H. Dukes, I, personally appeared before me this day and acknowledged the due execution of the
foregoing instrument, ' :

Witness my hand and official seal this the

(SEAL)

!
Notamhf fonosouth Carolipa
My Cormimission Expires: ;é[ 2t
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

The Honorable Marvin H. Dukes, III

Appellate Case No. 2013-000222

Bloody Point Property Owners Association, Inc., David L. ,
Fingerhut, and Patricia M. Santry)........ccccoocooiiiiiiiiiii Respondents,

William A. Ashton, Jr. And Michele C. Ashton.................. s Appellants.

CERTIFICATE AND PROOF OF SERVICE

I hereby certify that [ have served upon the Respondents the Record on Appeal, by depositing
a copy thereof in the United States Mail, postage prepaid, on this 4" day of October, 2013, addressed
to: Matthew E. Tillman, Esquire, Womble, Carlyle, Sandridge & Rice, LLP, P.O. Box 999,
Charleston, SC29402, (843) 720-4629), Counsel of Record for Respondents, David L. IFingerhutand

Patricia Fingerhut (a/k/a Patricia M. Santry).

mes F. Berl, Esquire (S.C. Bar No. 11197)
LAW OFFICES OF JAMES F. BERL, P.C.
P.O. Box 22626

Hilton Head Island, South Carolina 29926
Telephone: (843) 689-5771

Facsimile: (843) 689-5772

AND @E (qw Tg\] Wagﬁ
0CT 07 2013

§C Court of Apgsaie

October 4, 2013




Dustin Lee, Esquire (S.C. Bar No. 77428)
LEE LAW FIRM, LLC

P.O. Box 4771

Hilton Head, SC 29938

Telephone: (843) 474-0614

Facsimile: (888) 474-0614

Attorneys for Appellants



