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STATEMENT OF THE ISSUES ON APPEAL

L Whether the Trial Court correctly dismissed Appellant’s alleged cause of
action under the South Carolina Unfair Trade Practice Act.

II. Whether the Trial Court correctly applied the South Carolina Tort Claims
Act to dismiss Appellant’s alleged cause of action for civil conspiracy.

I11. Whether the Trial Court correctly dismissed Appellant’s alleged cause of
action for breach of contract accompanied by fraudulent act.

STATEMENT OF THE CASE

This matter comes before this Court pursuant to a Notice of Appeal filed by Health
Promotion Specialists, LLC (“Appellant” or “HPS”) on March 26, 2025. The instant appeal
concerns the South Carolina Department of Health and Environmental Control (“Respondent” or
“DHEC”).! This case commenced on August 16, 2019. (R. pp. 57-77.) The operative complaint
for purposes of this appeal was filed on March 28, 2022, and named multiple other defendants.
(R. pp. 183-210.) All other defendants in this case have either settled or been dismissed with no
following appeal.?

On April 5, 2022, DHEC filed a motion to dismiss the claims against it in the Second
Amended Complaint.> (R. pp. 211-14.) On August 12, 2022, the active defendants in the case,
including DHEC, moved to have the case designated complex. Respondent filed a memorandum

in support of its motion to dismiss on September 9, 2022. (R. pp. 258-69.) On September 12,

! The portion of DHEC’s purview with which this case is concerned was assumed by the new
South Carolina Department of Public Health on July 1, 2024. All events with which this case is
concerned occurred prior to the inception of the new agency.

2 The South Carolina Department of Health and Human Services (“SCDHHS”) settled and was
dismissed by stipulations in 2021. (R. p. 149; R. p. 180.) The South Carolina Dental Association
(“SCDA”) was dismissed by order filed July 18, 2023. (R. pp. 9-19.) The personal representative
for the Napier Estate was dismissed by order filed September 11, 2023. (R. pp. 20-29.)

3 To the extent that Appellant intended to make unknown agents or employees of DHEC parties to
this case, the motion was also filed on their behalf. (R. p.211,n.1.)





2022, Appellant filed a memorandum opposing all pending motions to dismiss, including DHEC’s.
(R. pp. 270-74.) On September 13, 2022, a hearing was held before the Honorable Jocelyn
Newman for the pending motions to dismiss, as well as the motion to designate the case complex.
(R. p. 360, lines 2-9.)

On September 11, 2023, Judge Newman entered an order granting in part and denying in
part DHEC’s motion to dismiss. (R. pp. 30-39.) Specifically, the Trial Court ordered the dismissal
of Appellant’s civil conspiracy and “statutory attorney’s fees” claims, but allowed the Unfair Trade
Practices Act claim and breach of contract accompanied by fraudulent act claim to proceed. (R.
p. 38.) On September 21, 2023, Respondent filed a motion for reconsideration, as well as an answer
to the Second Amended Complaint. (R. pp. 299-300; R. pp. 301-12.) On December 6, 2023,
DHEC filed a memorandum in support of its motion. (R. pp. 313-23.) On December 29, 2023,
Appellant filed a memorandum in opposition of the motion to reconsider. (R. pp. 324-29.)

On November 21, 2024, Judge Newman entered a Form 4 order granting DHEC’s motion
to reconsider.* (R. pp. 40-42.) A formal order dismissing the final causes of action as to DHEC
followed on December 10, 2024. (R. pp. 45-53.) In response, HPS filed its own motion to
reconsider on December 20, 2024. (R. pp. 330-33.) That motion was denied by Form 4 order filed
February 25, 2025. (R. pp. 54-56.)

This appeal followed. Appellant now challenges the Trial Court’s orders granting partial
dismissal to DHEC, filed September 11, 2023; granting DHEC’s motion to reconsider and
dismissing final claim, filed December 10, 2024; and denying Appellant’s motion to reconsider,

filed February 25, 2025.

* The following day, Judge Newman also designated the case complex and assigned it the
Honorable Thomas W. McGee III. (R. pp. 43-44.) However, because DHEC’s motion to
reconsider was granted, Judge McGee has not been called upon to hear any matters in this case.





STANDARD OF REVIEW

This appeal concerns orders granting Respondent’s motion to dismiss. Thus, the applicable
standard of review derives from Rule 12(b)(6), SCRCP. “Under Rule 12(b)(6), SCRCP, a
defendant may move to dismiss a complaint based on a failure to state facts sufficient to constitute
a cause of action.” Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). “In
considering a motion to dismiss a complaint based on a failure to state facts sufficient to constitute
a cause of action, the trial court must base its ruling solely on allegations set forth in the complaint.”
Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007) (citing Spence, at 116, 628 S.E.2d
at 874). The Rule 12(b)(6) standard “requires the Court to construe the complaint in a light most
favorable to the nonmovant and determine if the ‘facts alleged and the inferences reasonably
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deducible from the pleadings would entitle the plaintiff to relief on any theory of the case.”” Santos
v. Harris Inv. Holdings, LLC, 439 S.C. 214, 218, 886 S.E.2d 483, 485 (Ct. App. 2023) (quoting
Hager v. McCabe, Trotter & Beverly, P.C., 435 S.C. 740, 746, 869 S.E.2d 886, 889 (Ct. App.
2022)). “‘On appeal from the dismissal of a case pursuant to Rule 12(b)(6), an appellate court
applies the same standard of review as the trial court.”” Id. (quoting Rydde v. Morris, 381 S.C.
643, 646, 675 S.E.2d 431, 433 (2009)).
STATEMENT OF THE FACTS

Appellant’s core theory of liability is that dentists, lobbyists, associations, and state
agencies have all been part of a conspiracy, now ongoing for decades, to prevent it from providing
and billing for the services it wants to provide to school children without the presence of a
supervising dentist. (R. p. 187,94 19.) The participants in this grand and long-standing conspiracy

have allegedly included the South Carolina Board of Dentistry (the “Board”), SCDHHS, and

DHEC. The scope of the present appeal pertains specifically to the memorandums of agreement





that HPS was required to sign in connection with DHEC’s administration of the Public Health
Dental Prevention Program (“PHDPP” or “Program™).

Appellant is a for-profit business that provides services performed by dental hygienists to
students in various public schools in South Carolina. (R. pp. 183-84, 49 2—4.) Businesses such as
Appellant are able to operate based on an exception to the otherwise applicable laws of dentistry.
See S.C. Code Ann. § 40-15-10, et seq. (establishing the Board of Dentistry and providing the
laws for the profession). The exception provides as follows:

(A) Nothing in this chapter may be construed to prevent:

kskosk

(10) a licensed dental hygienist employed within or contracted through the
public health system from providing education and primary preventive care that
is reversible. Primary preventive care and education are defined as promotion
and protection of health to avoid the occurrence of disease through community,
school, and individual measures or improvements in lifestyle. These services
are to be performed under the direction of the Department of Health and
Environmental Control State Dental Coordinator or the department’s
designee but do not require that the director or a licensed dentist be present
when any public health dental program services are provided. Public health
dental program services include oral screenings using a Department of Health
and Environmental Control approved screening system, oral prophylaxis,
application of topical fluoride including varnish, and the application of dental

sealants.
sksksk

S.C. Code Ann. § 40-15-110(A)(10) (emphasis added).

In order to comply with the regulatory responsibility established in this provision, DHEC
created guidelines for providers and requires each provider to sign a memoranda of agreement
(“MOA”) in connection to them. (R. p. 185,912; R. p. 196,957.) The 2016 MOA for HPS was
filed by HPS as an attachment to its first amended complaint. (R. p. 113-21.) The 2016 MOA
expired by its terms on June 30, 2017, but could be renewed in writing upon an annual review of
compliance and guidelines. (R. p. 116, § III(A).) HPS maintains that the 2016 MOA continued

past its termination date. (R. p. 195, §56.) In relation to the 2018-2019 school year, HPS states





that it received an MOA that referenced the guidelines revised September 2018. (R. p. 196, 9 57.)
HPS liked this version of the guidelines because it allowed for what HPS calls advanced
modalities.’ (R. p. 196, § 57.) The next MOA, which HPS received at a mandatory provider
conference DHEC hosted in August 2019, incorporated the guidelines as revised in 2019. (R. p.
196-97, 49 61-62.) HPS took issue with the newly revised guidelines because the guidelines
prevented it from performing the “advanced modalities” as it wanted to do. (R.p. 197, 9 63.) HPS
tried to lobby DHEC to change the guidelines, but was unsuccessful in that pursuit. (R. p. 197,
9§ 65.) This led to a dispute over whether HPS could continue as one of the providers under the
Program. (R. pp. 197-98, 49 65-68.) To clear up any confusion, DHEC sent a letter stating that
if an MOA was still in effect, which was denied, the MOA was terminated effective December 31,
2019.% (R. p. 198, 9 68.)

Put plainly, DHEC could not and would not allow HPS to continue operating as a member
of the Program that allowed suspension of otherwise applicable dental profession laws if HPS
refused to comply with the Program guidelines. HPS alleges that DHEC wrongly notified other
entities that HPS was no longer an approved provider. (R. pp. 198-99, 99 69—-72.) Somewhat
confusingly, HPS alleges that DHEC did not understand the type of work done in the Program that
DHEC was regulating and that DHEC was wrong about whether HPS was a provider approved by
DHEC for that Program. (R. pp. 198-99, 99 69-70.) This suit was filed in August 2019 while

HPS was disputing the new guidelines, which it claims were part of a conspiracy.

> Specifically, HPS is concerned with being able to perform something it calls an “ART,” which
stands for atraumatic restorative technique. Without getting into specifics, an HPS hygienist would
apply a glass ionomer over dental caries to arrest the further development of existing decay. (See
R. p. 194, 445, n.5.) This process does not involve removing the decay by drilling the tooth, like
a typical filling. Instead, material is placed over the decay to bond with the tooth and shaped with
hand tools. Glass ionomer fillings are typically considered temporary.

® The letter in question was attached to the first amended complaint as Exhibit D. (R. p. 134-35.)





ARGUMENT
Respondent is not part of a conspiracy to harm Appellant and, even if it were, Appellant’s
claims are barred by existing law. Appellant’s first alleged and unsuccessful cause of action is for
Unfair Trade Practices under the South Carolina Unfair Trade Practices Act (“SCUTPA”).”

L The Trial Court correctly ruled that Appellant cannot bring an Unfair Trade
Practices claim against DHEC.

The reasons that Appellant failed to state a claim for unfair trade practices are numerous
and stem both from the elements of the claim itself and the exceptions laid out by the General
Assembly. Logic suggests that a state agency cannot be sued for unfair trade practices where it is
merely regulating a business as required by law and no money changes hands. The law supports
that conclusion.

The Act is designed to prevent “[u]nfair methods of competition and unfair or deceptive
acts or practices in the conduct of any trade or commerce . . ..” See S.C. Code Ann. § 39-5-20(a).
Portions of the Act proscribe various specific practices and provide enforcement mechanisms for
use by the Attorney General. However, the SCUTPA also provides for civil suits where damages
are caused by practices foreclosed by Subsection 39-5-20(a). See S.C. Code Ann. § 39-5-140(a).
“To recover in an action under the [SCJUTPA, the plaintiff must show: (1) the defendant engaged
in an unfair or deceptive act in the conduct of trade or commerce; (2) the unfair or deceptive act
affected the public interest; and (3) the plaintiff suffered monetary or property loss as a result of
the defendant’s unfair or deceptive act(s).” RFT Mgmt. Co., L.L.C. v. Tinsley & Adams L.L.P.,
399 S.C. 322,337,732 S.E.2d 166, 174 (2012) (quoting Wright v. Craft, 372 S.C. 1, 23, 640 S.E.2d

486, 498 (Ct. App. 2006) (internal punctuation omitted). In this case, DHEC has not been engaged

7 A number of statutory schemes may be referred to occasionally as the “Act” herein, including
the SCUTPA; depending on the context, the meaning should be clear.





in trade or commerce and its actions were dictated by state law. Because of this, even “with every
doubt resolved in its behalf, Plaintiff fail[ed] to state a valid claim for relief for violation of the
SCUTPA against DHEC.” (R. p. 49).

Appellant should have known its claim against DHEC in this case would be unsuccessful
because Appellant already appealed the issue to the South Carolina Supreme Court more than a
decade ago, when it sued the Board of Dentistry. See Health Promotion Specialists, LLC v. S.C.
Bd. of Dentistry, 403 S.C. 623, 743 S.E.2d 808 (2013) (hereinafter, “Bd. of Dentistry”).

a. There is precedent specific to this Appellant foreclosing the pursuit of a
SCUTPA claim against a state entity.

Appellant previously instituted suit against the Board in 2001.% The allegations in the case
were not dissimilar to those asserted in this case, and indeed, the SCDA was named in both that
action and this one. HPS asserted that the Board was part of a conspiracy to harm its business.
See id. at 631-32, 743 S.E.2d at 812. The alleged harm included a regulation proposed by the
Board. See id. at 628-29, 743 S.E.2d at 810-11. Ultimately, a motion to amend the complaint
and a motion for summary judgment were heard by the Honorable William P. Keesley. Judge
Keesley denied the motion to amend the complaint and granted summary judgment to the Board.
By and through its lead counsel in this case, HPS appealed, which resulted in a published opinion
from the South Carolina Supreme Court. The Supreme Court affirmed Judge Keesley, holding
that the Board was not engaged in “trade or commerce” as defined in the SCUTPA. Id. at 638,
743 S.E.2d at 816. Notably, this was the Supreme Court’s decision regardless of the fact that the

regulation was later disapproved of and abandoned. See id. at 629-30, 743 S.E.2d at 811.

8 See Health Promotion Specialists, LLC and Palmetto Dental Care, LLC v. South Carolina Board
of Dentistry, South Carolina Dental Association, Dr. Charles Maxwell, Dr. Charles E. Millwood,
and James H. Zorn, Jr., Case No. 2001-CP-40-03148 (S.C. Ct. of Common Pleas complaint dated
July 31, 2001).





Nonetheless, now more than twenty years after the inception of that suit, HPS is once again seeking
to sue a state agency under the same. This claim once again fails.

b. Appellant’s claim fails to meet the elements of a SCUTPA claim.

The Act governs claims stemming from “unfair or deceptive acts or practices in the conduct
of any trade or commerce.” See S.C. Code Ann. § 39-5-20(a). Thus, in order to state a claim, a
plaintiff must establish that the defendant is participating in “trade or commerce.” See RF'T Mgmt,
at 337,732 S.E.2d at 174. The Supreme Court has already determined that the Board’s actions in
relation to Appellant’s prior suit did not constitute being in trade or commerce. Bd. of Dentistry,
at 638, 743 S.E.2d at 816. A similar result is dictated here.

The Act defines trade or commerce as follows:

“Trade” and “commerce” shall include the advertising, offering for sale, sale or

distribution of any services and any property, tangible or intangible, real, personal

or mixed, and any other article, commodity or thing of value wherever situate, and

shall include any trade or commerce directly or indirectly affecting the people of

this State.
S.C. Code Ann. § 39-5-10(b). “By these plain terms, it is clear the General Assembly intended for
the SCUTPA to apply to business or consumer transactions.” Bd. of Dentistry, at 639, 743 S.E.2d
at 816. To support this conclusion, the Court cited to Black’s Law Dictionary, which defines trade
or commerce to involve a “business occupation carried on for subsistence or profit and involving
the elements of bargain and sale, barter, exchange, or traffic.” Id. (citation omitted). The Supreme
Court found that the Board’s regulatory activity “did not involve advertisement, sale, or
distribution of services or property within a business context” and thus was not actionable under
the SCUTPA. See id.

A similar situation is presented by this case—this time DHEC is the alleged conspirator

against HPS, rather than the Board. In this case, the Second Amended Complaint is rife with

nebulous allegations such as “[t]he intentionally false, bad faith and malicious actions of





Defendants” without providing a great deal of concrete information. (R. p. 191, 4 37.) However,
the two specific things that HPS seems to accuse DHEC of are (1) wrongfully terminating it from
the Program as part of a conspiracy and (2) giving incorrect information about Appellant to
SCDHHS. (R. pp. 188-89, 94 26, 30.) However, even assuming arguendo that these allegations
are true, in neither of those instances was DHEC participating in trade or commerce. DHEC did
not make any money or receive any benefit for terminating HPS from the Program. Indeed, DHEC
was not even paying HPS for its services, such as they may have been, through the Program. The
payments for services rendered were made through Medicaid, which is administered by SCDHHS.
DHEC was not running the Program for “subsistence or profit.” There was no sale of goods, no
trafficking in services. DHEC did not advertise, offer, sale, or distribute anything for receipt of
any value or funds. DHEC was simply administering a government program as it is required to
do by law.

Indeed, in a case cited by Appellant, this Court applied a “broad” definition of trade and
commerce by finding it to include “the business of buying as well as the business of
selling.” Baker v. Chavis, 306 S.C. 203, 209, 410 S.E.2d 600, 603 (Ct. App. 1991) (citing May v.
Sloan, 101 U.S. 231, 237, 25 L. Ed. 797, 799 (1879)). The Court’s analysis in that case was
stretched to encompass the acquisition of a lease because that is a type of buying and selling. In
another case cited by Appellant, the Supreme Court clarified that the provision of medical services
(presumably for money) can be included within the SCUTPA. See Taylor v. Medenica, 324 S.C.
200,217,479 S.E.2d 35, 44 (1996). But there is no case cited by Appellant that extends “trade or
commerce” to activities where no money changes hands, no benefit is had, and the entity in
question is just administering a regulatory program. See Bd. of Dentistry, at 639 n.13, 743 S.E.2d

at 816 n.13 (Supreme Court rejecting application of the Taylor case to the regulation of dental





services by a state agency). Appellant attempts to stretch the law past its limit. Thus, Appellant’s
claim cannot meet the “trade or commerce” element of a SCUTPA claim.

c. Appellant’s interpretation of “trade or commerce” is too broad and
unsupported by state law.

Despite the clear language of the SCUTPA and despite the fact that the South Carolina
Supreme Court has already ruled on this issue in Appellant’s own case, Appellant nonetheless now
contends that any action or practice that “merely affects commerce” falls under the SCUTPA.
Appellant bases this contention on the language in Section 39-5-20 that says guidance and laws
pertaining to the Federal Trade Commission (“FTC”) should be applied in construing subsection
(a) of Section 39-5-20.° See S.C. Code Ann. § 39-5-20(b). However, Section 39-5-20 does not
need construing and the definition of ‘trade and commerce’ is in a separate statute. See S.C. Code
Ann. § 39-5-10(b). The foremost law when applying a statute is to be guided by its plain language.
“Where the statute’s language is plain and unambiguous, and conveys a clear and definite meaning,
the rules of statutory interpretation are not needed and the court has no right to impose another
meaning.” State v. Bolin, 381 S.C. 557,561,673 S.E.2d 885, 886 (Ct. App. 2009) (quoting State v.
Pittman, 373 S.C. 527, 561, 647 S.E.2d 144, 161 (2007)). The application of “trade or commerce”
is clear on its face and no guidance from independent sources or rules of construction are needed.

Moreover, Respondent can locate no record of Appellant raising the issue of the FTC’s
laws or guidelines to the Trial Court. Most particularly, Respondent cannot locate evidence that

the issue was raised in Appellant’s motion to reconsider after the Trial Court dismissed the

? Appellant makes the argument about the FTC underneath a quotation of Section 39-5-40(a),
which concerns the regulatory exemption addressed hereinbelow. However, Respondent is
construing the argument to pertain to Section 39-5-20(a), because the FTC-related language is in
Section -20(b) and specifically limits itself to the interpretation of Section -20(a) only. The FTC
language does not pertain to Section -40(a) at all. The FTC language also does not pertain to
Section 39-5-10(b), containing the definition of “‘trade’ and ‘commerce.’”
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SCUTPA claim against DHEC. (R. pp. 330-33). Appellate procedure requires that an “issue must
have been (1) raised to and ruled upon by the trial court, (2) raised by the appellant, (3) raised in a
timely manner, and (4) raised to the trial court with sufficient specificity” in order to be preserved
for appeal. S.C. Dep’t of Trans. v. First Carolina Corp., 372 S.C. 295, 302, 641 S.E.2d 903, 907
(2007) (quoting Jean Hoefer Toal, et al., Appellate Practice in South Carolina 57 (2d ed. 2002)).

d. The SCUTPA does not allow claims against a regulatory body acting under
statutory authority.

The idea that any entity “affecting commerce” could be sued under the SCUTPA is in part
absurd because such a category would likely include every state agency, not to mention every
member of the General Assembly who votes on legislation. Fortunately, at least as it concerns this
case, such an absurdity has already been prevented by language in the SCUTPA statutory scheme.

Nothing in this article shall apply to:

(a) Actions or transactions permitted under laws administered by any regulatory

body or officer acting under statutory authority of this State or the United States

or actions or transactions permitted by any other South Carolina State law.
ks

S.C. Code Ann. § 39-5-40(a).

Although the Board of Dentistry case found it unnecessary to rely on this subsection as a
holding, it nonetheless indicated its potential applicability to HPS’ claims against the Board. See
Bd. of Dentistry, at 639 n.13, 743 S.E.2d at 816 n.13. The Supreme Court previously found “that
the exemption is intended to exclude those actions or transactions which are allowed or authorized
by regulatory agencies or other statutes.” Ward v. Dick Dyer & Assocs., 304 S.C. 152, 155, 403
S.E.2d 310,312 (1991). In this particular case, it was a regulatory agency acting under the specific
directive of the General Assembly to regulate the Program. See S.C. Code Ann.

§ 40-15-110(A)(10). DHEC is required by law to regulate HPS’ provision of services to ensure a

safe exception to laws that otherwise forbid those same services from being provided without a
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dentist. An entity cannot sue the government for being “unfair” simply because it does not like
the guidelines for the standard of care set forth by that agency. The Supreme Court went on to
say, “‘[t]he purpose of the exemption is to [e]nsure that a business is not subjected to a lawsuit
under the Act when it does something required by law, or does something that would otherwise
be a violation of the Act, but which is allowed under other statutes or regulations.”” Ward, at 156,
403 at 312 (quoting Skinner v. Steele, 730 S.W.2d 335, 337 (Tenn. App. 1987)) (emphasis added).
This makes it clear that the idea of suing a state agency for unfair trade practices was so far from
the mind that it was not even considered. Nonetheless, the application of the law is clear, DHEC
was doing something required by law when it acted to regulate providers of the Program, and thus
is exempt from the SCUPTA, even assuming other hurdles were cleared.

Indeed, even assuming arguendo an unfair trade practice and even assuming arguendo no
regulatory exemption, that trade or practice would still only relate to a niche commercial
transaction—which is not actionable under the SCUTPA. See Turner v. Kellett, 426 S.C. 42, 48,
824 S.E.2d 466, 469 (Ct. App. 2019) (quoting Novack Enters., Inc. v. Cty. Corner Interiors, Inc.,
290 S.C. 475, 479, 351 S.E.2d 347, 349-50 (Ct. App. 1986)) (““‘An unfair or deceptive act or
practice that affects only the parties to a trade or a commercial transaction is beyond the Act’s
embrace.” (punctuation omitted)). The gravamen of Appellant’s complaint is that there is a
targeted attack upon Appellant—not a routine trade practice affecting the public. Indeed, HPS is
not even arguing that other Program providers are affected—just it.

Furthermore, Appellant itself admits the lack of a public interest in the type of theoretical
transaction at issue by averring that DHEC “partnered with HPS and other service providers to
distribute preventative dental care services in public health settings ....” (App. Br. at p. [14].)

(R. p. 331, 9 3.) If Appellant and HPS were partners in providing services, which is denied, then
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there is no connection to the public as to any contract between the two of them, exactly as described
in the Turner case cited above. The only entity paying for the services at issue would be SCDHHS,
and if anything, that agency could have a claim against HPS on behalf of the members of the public
served—mnot the other way around. Fortunately for HPS, it settled its dispute with SCDHHS. (R.
p. 375, line 1 (Counsel for HPS stating, ““ ... DHHS and HPS made peace.”).)

Absolutely nothing about this case is cognizable under the SCUTPA, and there is no reason
to deviate from existing precedent, which has already addressed not only HPS’ theories, but HPS
itself. The same is true of Appellant’s second unsuccessful cause of action, civil conspiracy.

IL. The Trial Court correctly ruled that the South Carolina Tort Claims Act
precludes Appellant’s claim of civil conspiracy against Respondent.

Appellant seeks to assert a claim of civil conspiracy against DHEC. To plead such a claim,
the plaintiff “must establish (1) the combination or agreement of two or more persons, (2) to
commit an unlawful act or a lawful act by unlawful means, (3) together with the commission of an
overt act in furtherance of the agreement, and (4) damages proximately resulting to the plaintiff.”
See Paradis v. Charleston Cty. Sch. Dist., 433 S.C. 562, 574, 861 S.E.2d 774, 780 (2021). The
Second Amended Complaint does not mention what DHEC allegedly did specifically under the
second cause of action, but Appellant complains in its brief of essentially the same two things
underlying the SCUTPA claim: termination from the Program and notification to others about that
termination. Appellant’s civil conspiracy claim fails on its face because of the application of the
Tort Claims Act (“TCA”). Indeed, there are multiple avenues to dismissal of Appellant’s claim
under the TCA, but first Respondent addresses the issue of employee liability.

a. Appellant misapprehends the meaning and application of Section 15-78-70.

Appellant’s brief reveals a fundamental misunderstanding about the mechanics of the TCA.

The TCA is premised on the overarching principle that the state is immune from suit. The TCA
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recognizes that total state immunity is not desirable, but neither is unlimited liability. S.C. Code
Ann. § 15-78-20(a). As a general rule, the TCA creates a waiver to total immunity (with
limitations), that allow a plaintiff to collect damages from the state for negligence, while protecting
the state employee allegedly committing the act or omission. But the TCA also makes exceptions
to the waiver, the function of which is to return the immunity to the state. When one of the
exceptions essentially repeals the waiver, any state entity acting within its scope still has total
immunity. See S.C. Code Ann. § 15-78-20(b). Because the state must by necessity carry on its
business through individual employees, there is an overarching dichotomy created between acts or
omissions done by a government employee within the scope of their official duties or outside the
scope of their official duties that affects liability.

Thus, in the most general sense, the TCA operates to create the following dynamic: a
plaintiff may hold a state entity liable for negligence claims if the negligence occurred within the
scope of an employee’s work. See S.C. Code Ann. § 15-78-40. Meanwhile, such an employee
may not be held individually liable for that negligence. See S.C. Code Ann. § 15-78-70(a).

Conversely, a plaintiff may not generally hold a state entity liable for intentional torts committed

by an employee acting outside of the scope of his work. See S.C. Code Ann. § 15-78-60(17); see
also Bd. of Dentistry, at 632, 743 at 812—13 (finding Judge Keesley did not abuse his discretion in
concluding that an amendment to add an intentional tort against the Board would be futile under
the TCA). But a plaintiff may hold the employee individually liable for such torts or for any
negligence outside the scope of official duties. See S.C. Code Ann. § 15-78-70(b). As with all
aspects of the law, there are nuances, but this is a general framework for the TCA.

In this case, Appellant is not asserting negligence. Rather, Appellant is asserting the

intentional tort of civil conspiracy. If an employee commits a tort constituting actual fraud, actual
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malice, or intent to harm outside the scope of their official duties, then the government is not liable.
S.C. Code Ann. § 15-78-60(17). In such a situation an employee might be held individually liable,
but no such scenario is presented by this appeal. This individual liability is allowed by the statute
Appellant argues. See S.C. Code Ann. § 15-78-70(b). However, that statute in no way creates
liability for DHEC, which is why it is cited by the Trial Court in its order. (R. p. 36.) The key
distinction between this appeal and the one in the case argued by Appellant is that DHEC is the
respondent herein, while individual employees were the respondents in that case. See Skydive
Myrtle Beach v. Horry Cty., 426 S.C. 175, 826 S.E.2d 585 (2019) (listing only Haldi, Apone,
Jackson, and Teal as respondents). The court’s holding was that it was not completely impossible
that the plaintiff could plead a claim against the individuals if they were acting outside the scope.
See id., at 192, 826 S.E.2d at 594 (“In this case, we cannot definitively say it would be impossible
for Skydive to succeed with an amended pleading.”).

b. Exceptions to the waiver of immunity bar Appellant’s claim.

However, setting aside that issue, other conclusive exceptions to the general waiver of
governmental immunity apply in this case and preclude Appellant’s cause of action.!® The Trial
Court relied on Exceptions (2), (4), and (5). Exception (2) declines to waive immunity in cases of

“administrative action or inaction of a legislative, judicial, or quasi-judicial nature.” S.C. Code

10 Respondent recites this law as support for the Trial Court’s order. However, to the extent that
Appellant has attempted to provide any argument against the application of these exceptions,
Respondent would assert the argument was not preserved for review. Appellant did not address
the application of those exceptions in any way in its memorandum in opposition of the multiple
motions to dismiss filed. (See R. p. 273-74.) Instead, it only argued erroneously that DHEC was
liable because its employees were acting outside their scope. (/d.) Respondent has located no
mention by Appellant’s counsel of the TCA exceptions in the hearing on the motions to dismiss.
Finally, once the Trial Court entered an order dismissing the SCUTPA and civil conspiracy claims,
Appellant’s motion to reconsider did not address the TCA exceptions. (See R. p. 330-33.)
Accordingly, Respondent asserts, that to the extent any argument about the application of these
exceptions by Appellant exists, it is not preserved for review.
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Ann. § 15-78-60(2). Exception (4) declines to waive immunity in cases of the “adoption,
enforcement, or compliance with any law or failure to adopt or enforce any law, whether valid or
invalid, including, but not limited to, any charter, provision, ordinance, resolution, rule, regulation,
or written policies.” S.C. Code Ann. § 15-78-60(4). Exception (5) declines to waive immunity in
cases of “the exercise of discretion or judgment by the governmental entity or employee or the
performance or failure to perform any act or service which is in the discretion or judgment of the
governmental entity or employee.” S.C. Code Ann. § 15-78-60(5).

Two of these exceptions, (2) and (4), were applied by the Supreme Court in the Board of
Dentistry case as a matter of law. Bd. of Dentistry, at 63637, 743 S.E.2d at 815. The Court found
that by regulating the practice of dentistry through a proposed regulation, the Board triggered the
protections of Exceptions (1), (2), and (4). A similar situation exists here. DHEC was required
by law to effectuate administration of the Program. In order to regulate the practice of the dental
hygienists under the Program, DHEC issued guidelines, which are a written policy. DHEC’s
actions in requiring the providers to adopt and acknowledge the guidelines were matters of
enforcement. Further, the agency exercised sound judgment in ending Appellant’s participation
in the Program, when HPS opted to argue with the agency over what should be in the guidelines.
The allegations in this case fall squarely within the ambit of the exceptions, and Appellant has
neither made nor preserved any argument to the contrary.

The fact of the matter is that all administrative or regulatory schemes have some effect on
the profitability of a given line of work. The law has long since held that the government is not
liable for that fact of life. See City of Columbia v. Omni Outdoor Advert., 499 U.S. 365,377, 111
S. Ct. 1344, 1352 (1991) (“The fact is that virtually all regulation benefits some segments of the

society and harms others; and that it is not universally considered contrary to the public good if
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the net economic loss to the losers exceeds the net economic gain to the winners.”). The Trial
Court correctly ruled that Appellant’s cause of action for civil conspiracy should be dismissed.

III.  The Trial Court correctly ruled that Appellant failed to state a cause of action
for breach of contract accompanied by a fraudulent act.

Appellant’s last and final unsuccessful cause of action is one for breach of contract
accompanied by a fraudulent act.!' “In order to maintain a claim for breach of contract
accompanied by fraudulent act, a plaintiff must prove three elements: (1) a breach of contract; (2)
fraudulent intent relating to the breaching of the contract, not merely to its making; and (3) a
fraudulent act accompanying the breach.” Hotel & Motel Holdings, LLC v. BJC Enters., LLC, 414
S.C. 635, 654, 780 S.E.2d 263, 273-74 (Ct. App. 2015) (citing Floyd v. Country Squire Mobile
Homes, Inc., 287 S.C. 51, 53-54,336 S.E.2d 502, 503—04 (Ct. App. 1985)).!? For purposes of this
appeal, the question is whether HPS had a contract with DHEC at all. The Trial Court held that it
did not.

a. Appellant cannot claim a breach where there is no contract.

“The elements for breach of contract are the existence of the contract, its breach, and the
damages caused by such breach.” Branche Builders, Inc. v. Coggins, 386 S.C. 43, 48, 686 S.E.2d
200, 202 (Ct. App. 2009) (citation omitted). In order for HPS to successfully state a claim for

breach of contract it must show that it had a contract with DHEC at the time of the alleged breach.

' Appellant makes no argument regarding the ruling on the fourth listed “cause of action” in the
Second Amended Complaint, for statutory attorney’s fees, and thus Respondent presumes that
issue is abandoned.

12 Although merely a technical point at this stage in the case, it is worth noting that as against a
state entity, there is no real difference between a plain breach of contract claim and including a
fraudulent act. The fraudulent act is added as a tortious component to obtain punitive damages.
See Hotel & Motel Holdings, at 654, 780 S.E.2d at 273 (stating punitive damages available for
claim). However, a state agency is immune from punitive damages and pre-judgment interest
under S.C. Code Ann. § 15-78-120(b).
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Further, HPS must also allege some breach. The Second Amended Complaint is exceedingly
vague about what “duties” DHEC breached. There are three possible “contracts™ at issue. First,
the March 2016 MOA. Second, the April 2019 MOA. Third, the August 2019 MOA. The Second
Amended Complaint does not specify which of these is at issue, but rather alleges simply,
“contracts.” (R.p.207,9102.)

Appellant has conceded that it never executed the August 2019 MOA propounded by
DHEC because it did not like the Program guidelines. (R. p. 197, 4 63; R. p. 377, lines 10-11.)
Further, the April 2019 MOA was never executed by DHEC. (R. p. 124-32). Even if it had been
executed, the April 2019 MOA ended effective June 30, 2019 on its own terms. (R. p. 127-28,
III(A)). Finally, the March 2016 MOA was executed by both parties but ended effective June 30,
2017 on its own terms. (R. pp. 116, § III(A).) There was no written amendment to the March 2016
MOA. Further, even had the MOA been renewed, it would have required HPS’ compliance with
the Program Guidelines. HPS explicitly refused to comply with the Guidelines as amended in
2019. (R.p. 197, 9 64.). If any contract was then in existence, which is denied, that placed HPS
in breach, not DHEC.

Appellant was well aware that any continuation of work into the 2019—2020 school year
required it to accept the new Guidelines and sign the new MOA. (R. p. 196, §61.) Even if the
April 2019 MOA was valid, which is denied, it ended on June 30, 2019, prior to the 2019-2020
school year and no written renewal was completed, as required. In order for HPS to be an approved
provider for the 2019-2020 school year it was required to sign the new MOA presented at the
mandatory August 2019 provider conference, including agreeing to comply with the Program
guidelines. HPS chose not to sign. (R. p. 197, 9 63; R. p. 377, lines 10-11). That is not breach of

contract—that is refusal to accept the offer of a contract. There was no meeting of the minds and
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no contract was entered. As such, HPS’ participation in the Program ended of its own accord.
Only because HPS continued to insist it would be providing services under the automatically
ending April 2019 MOA, did DHEC have to send a letter making clear that all alleged contracts,
whichever they may be, were terminated. (R. pp. 134-35.) It was HPS that was contractually
obligated to abide by Program guidelines. However, HPS believes that it is a better arbiter of the
standard of care than the state agency assigned by the Legislature to handle that task and thus it
refused to comply.

HPS cannot allege that DHEC terminated an agreement not in place, that it breached a
contract that did not exist, or that it was the one acting in bad faith when HPS chose not to comply
with Program requirements. For these reasons, the Trial Court correctly found that Appellant’s

claim for breach of contract accompanied by a fraudulent act should be dismissed.

[remainder of page intentionally blank]
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CONCLUSION
Respondent respectfully requests that the Court of Appeals affirm the Trial Court’s

decision dismissing the claims of HPS against DHEC.

Respectfully submitted,

BRUNER POWELL WALL & MULLINS, LL.C

s/ Joey R. Floyd

Joey R. Floyd, SC Bar No. 8491
Post Office Box 61110
Columbia, South Carolina 29260
(803) 252-7693
ifloyd@brunerpowell.com

William D. Britt, Jr., SC Bar No. 16681
S.C. Department of Public Health

Post Office Box 2046

West Columbia, SC 29171

(803) 898-3350

brittwd@dph.sc.gov

Attorneys for Respondent
October 1, 2025
Columbia, South Carolina
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