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In the Court of Appeals
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Court of Common Pleas

The Honorable Jennifer B. McCoy, Circuit Court Judge
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Appellate Case No: 2025-000526
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASENO. 2024CP1000180
Michael Bolmer Charleston Anusa Llc et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
E] JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[_ ] Rule 41(a).
SCRCP (Vol. Nonsuil};D Rule 43(k), SCRCP (Settled);

[JOther

ACTION STRICKEN (CHECK REASON): |:] Rule 40(j), SCRCP;[_] Bankrupicy;
Binding arbitration, subject to right to restore to confirm, vacate or modily

arbitration award;

|:| Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

BA flirmed; [:l Reversed, I:] Remanded;

0 O

L0

Other
NOTE:  ATIORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: f:l Sce attached order (formal order to Follnw) Statement of Judgment
by the Court:

Defendants' Motion to Stay and Compel Arbitration, filed 9/4/2024, was heard by this
court on 2/13/2025. Upon careful consideration of the submissions and arguments by
counsel, Defendants' motion is hereby DENIED.

ORDER INFORMATION
This order[ ] ends [v] does not end the case. [] see Page 2 for additional information,

For Clerk of Court Office Use Only

This judgment was clectronically entered by the Clerk of Court as reflected on the Elcctronic Time Stamp. and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/14/2025 .

A Scott Waddell for Michael Bolmer

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page | of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those countics. The clerk will mail a copy of the judgment to
parties wha arc not E-Filers or who are appearing pro se. See Rule 77(d), SCRCI.

SCRCP Form 4CFE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: Michael Bolmer VS Charleston Anusa Llc , defendant, et al
Case Number: 2024CP1000180

Type: Order/Electronic Form 4

So Ordered

s/lennifer B. McCoy #2764

Electronically signed on 2025-02-14 12:13:51  page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE No.:

MICHAEL BOLMER,
Plaintiff,

V.
PLAINTIFF'S COMPLAINT
CHARLESTON ANUSA, LLC
D/B/A AUTONATION USA
CHARLESTON AND WESTLAKE
SERVICES, LLC D/B/A
WESTLAKE FINANCIAL
SERVICES,

Defendants.

et et vt et et v v .

COMES NOW PLAINTIFF Michael Bolmer, by and through counsel, and for his
Complaint against Defendants AutoNation LLC d/b/a AutoNation USA Charleston and
Westlake Services, LLC d/b/a Westlake Financial Services, state and allege as follows:

INTRODUCTION

1. This case surrounds Plaintiff’s purchase of a 2021 Ford Focus from
Defendant Charleston ANUSA, LLC d/b/a AutoNation USA Charleston and financed
through Defendant Westlake Services, LLC d/b/a Westlake Financial Services.

2. Due to oil leaks in the 2021 Ford Focus, Plaintiff returned the vehicle per
the five day/250 mile return policy and purchased another vehicle.

3. Despite returning the subject vehicle as described above, Defendant
Westlake Services, LLC d/b/a Westlake Financial Services continued to demand payment

for the same.
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4. When Plaintiff filed an arbitration with the American Arbitration
Association, Defendants Charleston ANUSA, LLC d/b/a AutoNation USA Charleston and
Westlake Services. LLC d/b/a Westlake Financial Services refused to engage in the same,
necessitating this lawsuit.

PARTIES

5. Plaintiff Michael Bolmer is a resident of 3961A Appletree Avenue,
Charleston, South Carolina.

6. Defendant Charleston ANUSA, LLC d/b/a AutoNation USA Charleston
(“AutoNation™) is a South Carolina limited liability company selling used vehicles.

4 Defendant AutoNation can be served by serving it at its retail location of
2250 Savannah Highway, Charleston, South Carolina 294 14.

8. Defendant Westlake Services, LLC d/b/a Westlake Financial Services
(“Westlake”) is a California based limited liability company in the business of motor
vehicle finance.

9. Defendant Westlake can be served by serving its registered agent Corporate
Creations Network Inc., 6650 Rivers Avenue, North Charleston, South Carolina 29406.

JURISDICTION AND VENUE
10. Jurisdiction and venue are proper in Charleston County, South Carolina
because Plaintiff is a resident of Charleston County, South Carolina and purchased the
subject vehicle within Charleston County, South Carolina.
GENERAL FACTS
11. Plaintiff purchased a 2021 Ford Focus (“the subject vehicle™) from

Defendant AutoNation on or about March 14, 2023.

=
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12. Plaintiff financed the transaction Defendant Westlake Services, LLC d/b/a
Westlake Financial Services.

13, Due to oil leaks in the subject vehicle, Plaintiff timely returned the vehicle
per Defendant AutoNation’s five day/250 mile return policy and purchased another
vehicle.

14. Despite returning the subject vehicle as described above, Defendant
Westlake Services, LLC d/b/a Westlake Financial Services continued to demand payment
for the same.

LS: Due to the erroneous and negligent credit reporting surrounding the prior
loan on the subject vehicle, Plaintiff’s credit was damaged and Plaintiff suffered from the
inability to obtain credit, including a personal loan for a new baby.

PLAINTIFFS’ FAILED ATTEMPTS TO ARBITRATE
AND DEFENDANTS’ WAIVER OF SAME

16. On or about June 21, 2023, Plaintiff, through his counsel below, filed for
arbitration with the American Arbitration Association (“AAA”) pursuant to AutoNation’s
Retail Installment Sale Contract and paid AAA a $232.87 filing fee for same.

177 That same day, AAA assigned the arbitration “AAA Case Number 01-23-
0002-7781”

18.  On August 16, 2023, AAA sent correspondence to the parties as follows:

August 16, 2023

A. Scott Waddell, Esq.

Waddell Law Firm, LLC

9200 Indian Creck Parkway, Suite 430 Overland Park, KS 66210
Via Email to: scott@aswlawfirm.com

AutoNation USA Charleston 2250 Savannah Highway Charleston, SC 29414
Via Mail
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Westlake Services, LLC

4751 Wilshire Boulevard, Suite 100

Los Angeles, CA 90010

Via Email to: Westlake LegalDepartment@westlakefinancial.com

Case Number: 01-23-0002-7781

Michael Bolmer

-vs-

AutoNation USA Charleston

-vs-

Westlake Services, LLC dba Westlake Financial Services

Dear Parties:

The Claimant has filed with us a Demand for Arbitration. The American Arbitration Association
(“AAA”) has determined that this arbitration arises out of a consumer agreement and, as such, the
Consumer Arbitration Rules (“Consumer Rules”) apply to this dispute. The Consumer Rules may
be found on our website at www adr.ore.

Under R-12 of the Consumer Rules, businesses that provide for AAA arbitration in a consumer
contract are obligated to submit their current or proposed consumer agreements to the AAA for
review and inclusion on the Consumer Clause Registry (“Registry™). The AAA reviews the
agreement for material compliance with the due process standards of the Consumer Due Process
Protocol (“Protocol™) and the Consumer Rules. The AAA’s review is administrative; it is not an
opinion on whether the arbitration agreement, the contract, or any part of the contract is legally
enforceable, nor is it a determination regarding the arbitrability of the dispute.

This business has not previously submitted its consumer arbitration clause for review. As such,
the AAA will review the clause for this matter on an expedited basis. The additional fee for this
expedited review is S300, payable by the business.

The business is also directed to submit its current consumer arbitration clause for inclusion
on the Registry at hips: www.adr.org Consumer at which time the business will also incur a
$600 Registry fee. Once the business’ clause is registered, it will no longer be assessed the $300
additional expedited review fee on each consumer casc filed.

Under the Consumer Rules, the consumer pays a filing fee of $225 and the business pays a filing
fee of $375. We received the consumer’s $225 portion of the filing fee. So that the filing
requirements are complete, the business is requested to submit filing fees of $375 and the
expedited consumer clause review fee of $300, totaling $675.

Please note payment should be submitted by credit card or electronic check. Please confirm
the email address AAA may send a secured Paylink with instructions to submit payment via
cither method. In the event, a check is the only method that you can provide payment, plcasc
make the check payable to the American Arbitration Association and include a reference to the
case number. Checks should be mailed to 1101 Laurel Qak Road, Suite 100, Voorhees, NJ 08043.
In the event that payment is being made by a third party, such as an insurance company, please
request that payment be sent directly to the business’ representative. The business’ representative
should then forward payment to the AAA in accordance with the foregoing instructions.
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The requested payment should be received no later than August 30", 2023 or the AAA may
decline to administer this dispute if the business does not timely respond.

It should be noted that the consumer’s satisfaction of the filing requirements triggers the business’
obligation to promptly pay its share of the filing fees under the rules and the business may owe all
or a portion of the filing fees even if the matter is settled or withdrawn. The AAA will refund any
overpayments received from the consumer with the filing.

No answering statement or counterclaim is duc at this time. The parties will be notified of the
applicable deadlines upon satisfaction of all the filing requirements.

Thank you for your attention to this matter. If you have any questions, please contact us.
Sincerely,

Consumer Filing
Email: ConsumerFiling{@adr.org Fax: (877)304-8457

19.  After not receiving any of the requested and demanded filing fees from
Defendants, on September 8, 2023, AAA sent additional correspondence to the Defendants

stating:

September 8, 2023

A. Scott Waddell, Esq.

Waddell Law Firm, LLC

9200 Indian Creek Parkway Suite 430
Overland Park, KS 66210

Via Email to: scott@aswlawfirm.com

AutoNation USA Charleston
2250 Savannah Highway
Charleston, SC 29414

Via Mail

Westlake Services, LL.C

4751 Wilshire Boulevard

Suite 100

Los Angeles, CA 90010

Via Email to: Westlake LegalDepartment@westlakefinancial.com

Case Number: 01-23-0002-7781

Michael Bolmer
uvs-
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AutoNation USA Charleston
.VS-
Westlake Services, LLC dba Westlake Financial Services

Dear Partics:

We have not received the administrative fees from respondent as requested in our previous
correspondence. Respondent is requested to remit payment in the amount of $675 to the AAA to
be received by September 22, 2023. As the claimant has met the filing requirements, respondent’s
fee is duc regardless of whether the case settles or is withdrawn.

If payment was already sent, please send an email with the payment details so that payment is
properly allocated. If this non-payment is simply an oversight on respondent’s behalf, we trust
payment will be made without delay.

At this time, we are inquiring as to whether the consumer is willing to pay this outstanding
amount, minus the expedited review fee of $300, and seck recovery of these fees through the
arbitrator’s award. Claimant is not obligated to pay respondent’s fee. Should claimant decide to
advance the business’ portion of the fee, please email me before the business’ response deadline.

If we do not timely receive the business’ portion of the filing fees, we will notify the parties that
we have administratively closed this case and refund any payment received from claimant. Please
note payment should be submitted by credit card or electronic check. Please confirm the email
address AAA may send a secured Paylink with instructions to submit payment via either method.
In the cvent that payment is being made by a third party,

such as an insurance company, pleasc request that payment be sent directly to the business’
representative. The business’ representative should then forward payment to the AAA in
accordance with the foregoing instructions.

Thank you for your attention to this matter. If for any reason respondent will not be able to
comply with our request by the noted response date, please send an email requesting an cxtension
prior to the deadline. Please email consumerfilingie adr.org if you have any questions.

Sincerely,

Consumer Filing Team
Email: ConsumerFiling(a adr.org Fax: (877)304-8457

19.  After not receiving any of the requested and demanded filing fees from
Respondents, on September 27 2023, AAA sent additional correspondence to the

Defendants stating:

September 27, 2023
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A. Scott Waddell, Esq. Waddell Law Firm, LLC 9200 Indian Creck Parkway Suite 430

Overland Park, KS 66210
Via Email to: scott@aswlawfirm.com

AutoNation USA Charleston 2250 Savannah Highway Charleston, SC 29414
Via Mail

Westlake Services, LLC

4751 Wilshire Boulevard

Suite 100

Los Angeles, CA 90010

Via Email to: Westlake LegalDepartment@westlakefinancial.com

Case Number: 01-23-0002-7781

Michael Bolmer

-VS-

AutoNation USA Charleston

_VS_

Westlake Services, LLC dba Westlake Financial Services

Dear Parties:

As of this date we have not received the required fees from AutoNation USA Charleston in
this matter. Accordingly, we must decline to administer this case and have closed our file.
According to R-1(d) of the Consumer Arbitration Rules, should the AAA decline to
administer an arbitration, cither party may choose to submit its dispute to the appropriate
court for resolution.

Any payment submitted by a party will be refunded shortly.

Additionally, and because AutoNation USA Charleston failure to remit the foregoing
constitutes a failure to adhere to our policies regarding consumer claims, we may decline to
administer future consumer arbitrations involving AutoNation USA Charleston. The AAA’s
consumer policies can be found on the AAA’s website, www.adr.org. We request that
AutoNation USA Charleston remove the AAA name from its consumer arbitration clause so that
there is no confusion to the public regarding our decision.

If AutoNation USA Charleston advises the AAA in the future of its intention to comply with the
AAA’s Consumer Arbitration Rules and if applicable, resolves any outstanding payment
obligations, the AAA may consider at its sole discretion, accepting newly filed consumer cases
going forward.

Pursuant to the AAA’s current policy, in the normal course of our administration, the AAA may
maintain certain electronic case documents in our clectronic records system. Such clectronic
documents may not constitute a complete case file. Other than certain types of clectronic case
documents that the AAA maintains indefinitely, electronic case documents will be destroyed 18
months after the date of this letter.

10
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If you have any questions, please email Consumerbilingia adr.org. Sincerely,
Consumer Filing Tcam
Email: ConsumerFiling@adr.org Fax: (877)304-8457

20.  Defendants’ failure to engage in the AAA arbitration proceedings and pay
their share of the arbitration fees constitutes a waiver of their right to arbitrate under both
AAA’s rules and South Carolina case law, necessitating the filing of this lawsuit.

2. Plaintiff suffered and continues to suffer damages caused by the conduct of
the Defendants as alleged above, including but not limited to the loss of the AAA filing
fees, damage to his credit worthiness and lost credit opportunities and increased cost of
credit, inconvenience, aggravation, embarrassment, frustration, humiliation, and garden
variety emotional distress in an amount to be adjudicated.

FOR A FIRST CAUSE OF ACTION
VIOLATION OF S.C. CODE §39-5-10, et. seq., UNFAIR TRADE PRACTICES ACT

22.  Plaintiff incorporates each and every previous allegation herein as if set
forth verbatim, to the extent not inconsistent with the allegations of this cause of action.

23. The activities of the Defendants constitute “trade or commerce™ as defined
by South Carolina Code Section 39-5-10, et. seq., (as amended).

24.  The actions of the Defendants, above-described, constitute oppressive,
unfair and deceptive acts and practices in the conduct of trade and commerce, as prohibited
by the South Carolina Unfair Trade Practices Act, 39-5-10, et. seq., and are willful

violations therecof.

25, The actions of the Defendants have a real and substantial potential for
repetition and affect the public interest and have been repeated numerous times by

Defendants against Plaintiffs.
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26.  Plaintiff has suffered an ascertainable financial loss due to the unlawful
actions of the Defendants, including but not limited to out of pocket expenses, entitling
Plaintiff to recover actual damages in an amount to be proven at trial, treble said actual
damages, and an award of attorney’s fees and costs.

27. Further, Plaintiff requests this Court for a permanent injunction precluding
Defendants’ further use of any arbitration agreement within South Carolina in the future
and finding that any existing arbitration agreements within Defendants’ contracts with
South Carolina consumers to be void and unenforceable.

WHEREFORE, the prayer of the Plaintiff is for judgment in an amount sufficient
to compensate Plaintiff for his actual damages, together with punitive damages, statutory
damages, such interest as is allowable by law, costs, attorney’s fees, and such other relief
as is just and proper.

FOR A SECOND CAUSE OF ACTION - NEGLIGENCE

28.  Plaintiff incorporates each and every previous allegation herein as if set
forth verbatim, to the extent not inconsistent with the allegations of this cause of action.

29. Defendants owed Plaintiff a legal duty to handle his consumer transaction
in a competent manner.

30.  Defendants were negligent in discharging this duty owed to Plaintiff in
failing to credit and/or close out his account on the subject vehicle contemporaneously with
the subject vehicle return, or shortly thereafter.

31. The actions of the Defendants have a real and substantial potential for
repetition and affect the public interest and have been repeated numerous times by

Defendants against Plaintiffs.

12
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32.  Plaintiff has suffered an ascertainable financial loss as a proximate result of
the unlawful actions of the Defendants, including but not limited to out of pocket expenses,
entitling Plaintiff to recover actual damages in an amount to be proven at trial, treble said
actual damages, and an award of attorney’s fees and costs.

WHEREFORE, Plaintiff prays for judgment against each Defendant in such
amount as is allowable by law and to be determined at trial, including actual damages as
well as such penalties and reasonable attorneys’ fees that are authorized by statute, and
such other and further relief as may be just and proper under the circumstances.

Respectfully submitted:
MILLER|/CONWAY

s/ David P. Conway

David P. Conway, Bar No.: 80204

124C S. Goose Creek Blvd — PO Box 938
Goose Creek, SC 29445

dconway(@ millerconwavlaw.com

T: (843) 764-3334
F: (843) 764-3335

AND

/s/ A. Scott Waddell

A. Scott Waddell

Waddell Law Firm LLC

9200 Indian Creek Parkway, Suite 430
Overland Park, Kansas 66210

scottfe aswlaw firm.com

Telephone: 816-914-5365

*Pro Hac Vice application forthcoming
Attorneys for Plaintiff

January 12, 2024
Goose Creek, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON Case No. 2024-CP-10-00180

Michael Bolmer,

Plaintiff,
V.
ANSWER OF CHARLESTON ANUSA,
Charleston ANUSA, LLC d/b/a AutoNation LLC D/B/A AUTONATION USA
USA Charleston, and Westlake Services, LLC CHARLESTON

d/b/a Westlake Financial Services,

Defendants.

Defendant Charleston ANUSA, LLC d/b/a AutoNation USA Charleston (“AutoNation™),
by and through its undersigned counsel, answers the Complaint of Plaintiff Michael Bolmer
(*Plaintift™) as follows:

FOR A FIRST DEFENSE

Except as specifically admitted herein, each and every allegation of the Complaint is

expressly denied, including Plaintiff’s prayer for relief.
INTRODUCTION

1. AutoNation admits the allegations of paragraph | of the Complaint.

2 Answering the allegations of paragraph 2 of the Complaint, AutoNation admits
only that Plaintiff returned a 2012 Ford Focus, VIN # | FAHP3K2XCL273616 due to oil leaks.

3. AutoNation lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of paragraph 3 of the Complaint.

4. Answering paragraph 4 of the Complaint, AutoNation admits only that Plaintiff
previously filed an arbitration demand with the AAA, but denies the remaining allegations of

paragraph 4 of the Complaint.

14
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PARTIES

3 AutoNation lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of paragraph 5 of the Complaint.

6. Answering the allegations of paragraph 6 of the Complaint, AutoNation admits
only that it is a limited liability company organized under the laws of the Delaware, is authorized
to do business in South Carolina, and sells new and used motor vehicles.

7. Answering the allegations of paragraph 7 of the Complaint, AutoNation admits
only that it can be served by serving its registered agent.

8. Answering the allegations of paragraph 8 of the Complaint, AutoNation admits that
Defendant Westlake provides motor vehicle financing to consumers, but lacks knowledge or
information sufficient to form a belief as to the truth of the remaining allegations of paragraph 8
of the Complaint.

9. AutoNation lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of paragraph 9 of the Complaint.

JURISDICTION AND VENUE
10. AutoNation admits the allegations of paragraph 10 of the Complaint.
GENERAL FACTS
1.  Answering the allegations of paragraph 11 of the Complaint, AutoNation admits
only that Plaintiff purchased a 2012 Ford Focus, VIN #IFAHP3K2XCL273616 on March 14,
2023.
12. AutoNation admits the allegations of paragraph 12 of the Complaint.

13i AutoNation admits the allegations of paragraph 13 of the Complaint.
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14.  AutoNation lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of paragraph 14 of the Complaint.

15.  AutoNation lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of paragraph 15 of the Complaint.

PLAINTIFF’S FAILED ATTEMPTS TO ARBITRATE

16.  Answering the allegations of paragraph 16 of the Complaint, AutoNation admits
only that Plaintiff submitted a demand for arbitration to the AAA, but lacks knowledge or
information sufficient to form a belief as to the truth of the remaining allegations of paragraph 14
of the Complaint.

17. AutoNation lacks knowledge or information sufficient to form a belicf as to the
truth of the allegations of paragraph 17 of the Complaint.

18.  Answering the allegations of paragraph 18 of the Complaint, AutoNation admits
only that the excerpt indicates that the AAA sent correspondence on August 16, 2023, but denies
any allegations inconsistent therewith.

19.  Answering the allegations of paragraph 19 of the Complaint, AutoNation admits
only that the excerpt indicates that the AAA sent correspondence on September 8, 2023, but denies
any allegations inconsistent therewith.

20. Answering the allegations of paragraph 19(2) of the Complaint. AutoNation admits
only that the excerpt indicates that the AAA sent correspondence on September 27, 2023, but
denies any allegations inconsistent therewith.

21; AutoNation denies the allegations of paragraph 20 of the Complaint.

22, AutoNation denies the allegations of paragraph 21 of the Complaint.
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23.

FIRST CAUSE OF ACTION
(Unfair Trade Practices Act)

Answering the allegations of paragraph 22 of the Complaint, AutoNation

incorporates the proceeding responses as if set forth herein verbatim.

24.

25.

26.

27.

relief.

30.

AutoNation denies the allegations of paragraph 23 of the Complaint.
AutoNation denies the allegations of paragraph 24 of the Complaint.
AutoNation denies the allegations of paragraph 25 of the Complaint.
AutoNation denies the allegations of paragraph 26 of the Complaint.
AutoNation denies the allegations of paragraph 27 of the Complaint.

AutoNation denies that Plaintiff is entitled to the relief requested in his prayer for

SECOND CAUSE OF ACTION
(Negligence)

Answering the allegations of paragraph 28 of the Complaint, AutoNation

incorporates the proceeding responses as if set forth herein verbatim.

relief.

AutoNation denies the allegations of paragraph 29 of the Complaint.
AutoNation denies the allegations of paragraph 30 of the Complaint.
AutoNation denies the allegations of paragraph 31 of the Complaint.
AutoNation denies the allegations of paragraph 32 of the Complaint.

AutoNation denies that Plaintiff is entitled to the relief requested in his prayer for

17
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FOR A SECOND DEFENSE
(Failure to State a Claim)

36.  Plaintiff has failed to state facts sufficient to constitute a cause of action against
AutoNation, and Plaintiff's Complaint should be dismissed with prejudice pursuant to SCRCP,
Rule 12(b)(6).

FOR A THIRD DEFENSE
(Agreement to Arbitrate Claims)

37.  Plaintff is precluded from proceeding with the Complaint in a judicial forum
because Plaintiff agreed to arbitrate the claims asserted in the Complaint pursuant to the
Arbitration Agreements signed by Plaintiff.

38. Plaintiff’s Complaint should be stayed, and Plaintiff should be compelled to submit
the Complaint to Arbitration.

FOR A FOURTH DEFENSE
(Equitable Defenses)

39. Plaintiff’s claims are barred in whole or in part by all equitable defenses available
to AutoNation, including, but not limited to, the doctrines of laches, waiver, consent, estoppel,
unjust enrichment, and unclean hands.

FOR A FIFTH DEFENSE
(Acts of Third Parties)

40. Plaintiff’s damages, if any, were not proximately caused by AutoNation. Plaintiff’s
damages, if any, are the sole and proximate result of the actions or omissions of another person or
entity.

FOR A SIXTH DEFENSE
(Failure to Mitigation Damages)

41. Plaintiff’s claims are barred in whole or in part for failing to mitigate their damages.

18
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FOR A SEVENTH DEFENSE
(Statute of Limitations)

42. Plaintiff’s claims are barred by all applicable statute of limitations, if any.

FOR AN EIGHTH DEFENSE
(Limitation on Punitive Damages)

43, Plaintiff’s award, if any, for punitive damages is subject to the limitations set forth
in S.C. Code Ann. § 15-32-530, et. seq.

44.  Anaward of punitive damages would violate the constitutional safeguards provided
to AutoNation by the United States and South Carolina Constitutions.

FOR A NINTH DEFENSE
(Federal Preemption)

45.  Plaintiff's claims for negligence and violation of the South Carolina Unfair Trade
Practices Act are preempted by the Fair Credit Reporting Act, 15 U.S.C. § 1681, ef seq.

FOR A TENTH DEFENSE
(Failure to Exhaust Administrative Remedies)

46. PlaintifT failed to comply with the conditions precedent set forth by the Fair Credit

Reporting Act prior to commencing this action and therefore Plaintiff’s claims should be

dismissed.
FOR AN ELEVENTH DEFENSE
(Comparative Negligence)
47. The doctrine of comparative negligence bars Plaintiff from any recovery, or in the

alternative, requires that any recovery by Plaintiff be reduced in proportion to the amount of her
own negligence.

WHEREFORE, having answered the Complaint, AutoNation requests that the Complaint
be dismissed, with prejudice, and for such other and further relief as the Court may deem just and

proper.
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February 12, 2024

Columbia, South Carolina

Respectfully submitted,
HAYNSWORTH SINKLER BOYD, P.A.

s/ James Y. Becker
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James Y. Becker, SC Bar No. 64991
Alexandra C. Glunt, SC Bar No. 105761
1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

Telephone: (803) 779-3080
ibecker @ hsblaw firm.com

aglunte hsblaw firm.com

Attorneys for Defendant Charleston ANUSA,
LLC d/b/a AutoNation USA Charleston
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON C/A No.: 2024-CP-10-00180

Michael Bolmer,

PlaintifT, MOTION TO STAY AND
COMPEL ARBITRATION

V.
Charleston ANUSA, LLC d/b/a AutoNation
USA Charleston and Westlake Services, LLC

d/b/a Westlake Financial Services,

Defendants.

Pursuant to the Federal Arbitration Act, 9 US.C. § | er. seq. (“FAA"), Defendants
Charleston ANUSA, LLC d/b/a AutoNation USA Charleston (“AutoNation™) and Westlake
Services, LLC d/b/a Westlake Financial Services (“Westlake™) move for an order staying these
proceedings and compelling the parties to arbitration. The grounds of this Motion are based on the
following:

1. On March 14, 2023, Plaintiff Michael Bolmer (*Bolmer”) and AutoNation entered
into a Retail Purchase Agreement (“Purchase Agreement”™) for the purchase of a 2012 Ford Focus,
VIN: IFAHP3K2XCL273616 (the “Vehicle™).

2 The Purchase Agreement contains an Arbitration Provision, a copy of which is
attached hereto as Exhibit A (the “Purchase Agreement”). The Arbitration Provision provides, in
part:

You and Dealer Parties agree that neutral and binding
arbitration on an individual basis only between You and Dealer
Parties will be the sole method of resolving any claim, dispute or
controversy (collectively, “Claims”) that cither party has arising
out of or relating to Purchaser/Dealer Party Interactions . . . Claims

include, but are not limited to the following: Claims in contract,
tort, regulatory, statutory, equitable, or otherwise; Claims
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relating to any representations, promises, undertakings,
warranties, covenants or service; Claims regarding the
interpretation, scope, or validity of this Agreement, or
arbitrabiltiy of any issue; Claims between You and Dealer
Parties; and Claims arising out of or relating to Your
application for credit, this Agreement, and/or any and all
documents execcuted, presented or negotiated during
Purchaser/Dealer Party Interactions, or any resulting
transaction, service, or relationship, including that with Dealer
Parties, or any relationship with third parties who do not sign
this Agreement that arises out of the Purchaser/Dealer Party
Interactions. . . . Any Arbitration hereunder shall be governed by
the Federal Arbitration Act.
(emphasis added)).

3. The allegations and claims in Bolmer’s complaint arise out of and relate to the sale
and purchase transaction, and the financing contract for the Vehicle. Bolmer’s claims are for unfair
trade practices and negligence.

4. Therefore, the arbitration provisions in the Purchase Agreement covers this dispute.
York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 81-82, 749 S.E.2d 139, 146 (Ct. App. 2013)
(finding that where an arbitration provision of the agreement relates to all disputes, the agreement
indicates an “unambiguous, mutual intent to arbitrate.”); Parsons v. John Wieland Homes &
Neighborhoods of the Carolinas, Inc., 418 S.C. 1, 6,791 S.E.2d 128, 131 (2016) (citing Zabinski
v. Bright Acres Assocs., 346 S.C. 580, 590, 553 S.E.2d 110, 115 (2001)) (stating that the policy of
the United States and of South Carolina is to favor arbitration of disputes); Carolina Care Plan,
Inc. v. United HealthCare Servs., Inc., 361 S.C. 544, 550, 606 S.E.2d 752, 755 (2004) (quoting
Stokes v. Metropolitan Life Ins. Co., 351 S.C. 606, 610,571 S.E2d 711, 714 (Ct. App. 2002)) (“In
interpreting agreements within the scope of the FAA, *due regard must be given to the federal
policy favoring arbitration, and ambiguities as to the scope of the arbitration clause itself resolved

in favor of arbitration.’™); Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379, 739

S.E.2d 727, 731 (2014) (quoting Green Tree Iin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91 (2000))
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(“[ T]he party resisting arbitration bears the burden of proving that the claims at issue are unsuitable
for arbitration.”).

5. AutoNation therefore demands that Bolmer abide by the arbitration provision and
requests that the Court stay this action and compel the parties to submit to binding arbitration
pursuant to the Purchase Agreement.

6. This motion may be further supported by a memorandum of law to be filed prior to

a hearing on the motion.

Respectfully submitted,
HAYNSWORTH SINKLER BOYD, P.A.

s/ James Y. Becker

James Y. Becker, SC Bar No. 64991
Alexandra C. Glunt, SC Bar No. 105761
1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

Telephone: (803) 779-3080

ibecker @ hsblaw tirm.com

aglunt « hsblaw firm.com

Attorneys for Defendant Charleston ANUSA,
September 4, 2024 LLC d/b/a AutoNation USA Charleston

Columbia, South Carolina
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EXHIBIT A

Retail Purchase Agreement
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RETAIL PURCHASE AGREEMENT

SN \NCHAEL MONGE FORRIY 92508
SA:  KIONNO NELSON STOREs 350
CFs:  JOVAN ROSEBORO DEAL® 3173
STXe CL27M4%e
AUTONATION USA CHARLESTON CusTe a9
2250 SAVANNAH HWY
CHARLESTON, SC 29414
(854) 222-6500
03/14/2023
PURLHASER MICHAEL BOLMER CO-PURCHASER
ADDRESS  3961A APPLETREE AVE ADDRESS WA
CHARLESTON, SC 28418
arenatyoumid3@&gmail.com
H: (843) 964-3549 _C: (843) 964-3543
PURCHASE VEHICLE CLASSIFICATION ITEMIZATION OF COSTS
nNEW X USED DDEMO BASE SELLING PRICE [ $  5991.00
EAR N -
YEAR/MAKE 2012 FORD OPTIONAL ACCESSORIES / PRODUCTS / SERVICES®
MOCEL / COLOR FOCUS WHITE
N/A - N/A
/M 1FAHPAKZXCL273616 | MLEAGE 135238 A A
CYL/ENGINE  TRANS 4 2.0L4CYL A -
N/A . N/A
TRADE-IN VEHICLE 1 N/A + N/A
YEAR 'MA<E  MODEL 1998 NISSAN MAXIMA NIA + NA
N JN1CA21A9WMB05366 | MILEAGE 222179 N/A + N/A
TRADE-IN VEHICLE 2 N/A + N/A
YEAR | MAKE (MODEL ___ NJA N/A * A
VIN N/A | MiLzAGE N/A NIA = A
A N/A + N/A
apout eacn Trag N/A . N/A
renholder
N/A + N/A
TOTAL =
DISCLOSURES RELATED TO ITEMIZED FEES AND COSTS (line tems ~ IO PRE = 125991.00
marked by an estorisk *) LESS DISCOUNT . 500.00
OPTIONAL ACCESSORIES / PRODUCTS / SERVICES: You nave eected TRADE-IN 1 ALLOWANCE® . 500.00
to purchass cptonal tems that arg listog We do nol requas You 1o b pSe ™ &1 1 CRAAMEE®
any of these tems  The amounl of thesa items represents cost and profit 10 TRADE-IN 2 ALLOVMANCE WA
Us = CASH DIFFERENCE =| 5491.00
TOTAL SELLING PRICE: Tha mtal seling d7co nchudes isted socessories Dealer Doc* - 494.50
products, and serdces. and s I N — -
have agreed Plate Transfer Fee - 10.00
TRADE-IN ALLOWANCE N/A + NA
actudl cash vake of the T SALES TAX /INIF + 299.28
exceed the actual cash val
License * 40.00
Title Fee . 15.00
Electronic Filing Fee . 2.50
N/A N/A
-Purchaser: N/A N/A E NA
N/A + N/A
WARRANTY STATEMENT n/A - WA
N/A * N/A
WE EXPRESSLY DISCLAIM ALL WARRANTIES, EXPRESS OR IMPLIED, NA = A
INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE, UNLESS OTHERWISE N/A + NA
INDICATED BELOW. ALL WARRANTIES, IF ANY, BY A MANUFACTURER o
OR SUPPLIER OTHER THAN US ARE THEIRS, NOT OURS, AND ONLY | | SUBTOTAL =] 6352.28
SUCH MANUFACTURER OR SUPPLIER SHALL BE LIABLE FOR BALANCE OWED ON TRADE-INIS) + N/A
PERFORMANCE UNDER SUCH WARRANTIES. WE NEITHER ASSUME WA A
NOR AUTHORIZE ANY OTHER PERSON TO ASSUME FOR US ANY *
LIABILITY IN CONNECTION WITH THE SALE OF THE VEHICLE AND THE N/A + NIA
RELATED GOODS AND SERVICES. IF WE SELL A SERVICE CONTRACT
ON OUR OWN BEHALF. ANY IMPLIED WARRANTIES WILL APPLY ONLY N/A * N/A
WITH RESPECT TO THE ITEMS COVERED IN THE SERVICE CONTRACT. N/A . N/A
THIS WARRANTY STATEMENT DOES NOT LIMIT ANY WARRANTIES SET
FORTH IN A SEPARATE WRITING GIVEN TO YOU (N CONNECTION WITH N/A + N/A
YOUR PURCHASE OF THE VEHICLE TOTAL DUE = 6352.28
NTRACTIAL kTS — O VEMIGLES ONLVY: FAGTORY CASH / REBATE ASSIGNED TO DEALER - N/A
THE INFORMATION YOU SEE ON THE WINDOW FORM FOR THIS DOWN PAYMENT . 600.00
VEHICLE IS PART OF THIS CONTRACT. INFORMATION ON THE =
L O OVERRIDES ANY CONTRARY PROVistoNs in Tve | [UNEBAIOEACANGE OUF = |- 5752.28

CONTRACT OF SALE

DECLARACION DE DIVU ION_CONTRACTUAL_(VEHICULOS
USADOS SOLAMENTE): LA INFORMACION QUE APARECE EN LA
VENTANILLA DE ESTE VEHICULO FORMA PARTE DE ESTE
CONTRATO LA INFORMACION CONTENIDA EN EL FORMULARIQ DE
LA VENTANILLA ANULA CUALQUIER PREVISION QUE ESTABLEZCA

LO CONTRARIO ¥ QUE APAREZCA EN EL CONTRATO DE VENTA.

THIS AGREEMENT CONTAINS AN ARBITRATION PROVISION. AN AGREEMENT THAT DOES NOT INCLUDE AN
ARBITRATION PROVISION IS AVAILABLE UPON YOUR REQUEST.

ANSC RPAARB REV 422 Purchaser !fﬁ Eé&g L.C-—"J"J‘st NA

=
Dealer _ f/ S
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TERMS AND CONDITIONS
|15 DEFINITION OF TERMS 3 = : : i
Tris Retad A Agreament hb.mqmmmmlmmmummm-muﬂ

Agreemant - Means s Rotad Purdiso Agrearmert ogether Wi any docuneets nooponaied mlo e Retad Purchase emant
mmnmhammmmmersmmmsmﬂmhisﬂehlhwmﬁqummﬂmmIs’:';e d

Retall Installment Sales Contract, RISC - Mears st Separain s4ies CONUACE that You will be required 1o sign f You are francing e Vaticg
purchasa and *hat wil bo assignes o a third-pary inancal rsttuton.

You, Your, Purchaser - Maars the Purchaser and Go-Purenaser denyfad on the Srst paga of tés Agreamant

We, Us, Our, Dealur - Masrs the Sefler of Dealer idertified on 'ha frst P35 0f his Agreement and its auhcnzed manager.
Manufacturer - Maars Ta company that manutactuted ancior disttuid e Vehn

Vehicle « Mears tha vohicie cescrbed on 1he front of tis Agrmement that Yoo sre purchasing from Us.

Tﬂdn-tn\fchldo-mmmmlvWa:amwwasuwnnimmmbbe ied agamnst tha Seling Price of the
Vehicle that You are purchasing . 0

After-Markot - Mears not manutactumd, produced. dstnibutes, of wamaniied by the Manufacturer of tha Vehice.

2. PURCHASED VEHIGLES e : 1

3 Additional Equipment Accossories Bepairs of Servicos Owed: You acknowsecge that You have inspectsd the Vehide and confrmes
u'al.nmu:umﬁfnzymwhavmmmswwvmamu;almwamm_mmswmmby
You ot due IS You are on ihe Vehicle of have besn provded to You You furher acknoweecge that the Vahicle coes not ~ave ary vsble
camage that We are cbigaled 10 repair, excast &s spedfically erified on a Wo Owe form. If the We Owo f%rm s blank or olherwisa
ingicates that nothing further s °0 e done to the Vehice. You ackrosledge that no equipment, accessories. SErvices, OF Tepairs aro due o
You An,wmenuccnwia.murs‘um'\tccaumwammmMbommedormhmen«m.wdau‘mnmm
of ceirvery of tho Vencle pursuart 1o an advanced appontment wih Our Service Degartment ntiated by You. * You fail or refuse D provde
e Valide 1o Us for such nstadation, repars, cf senvices, any Aems or senvices requested shal reman (he property of Dealer and We
may keep any cash 2epost You ngve provided, 1o The extent not prohbiled By ow.

5 Manufacturor Charges in Design or Price: r i1 event You have placed a1 crder for the Vanclo ard the Marufacturer changes o mod Ses
he desgn of any pan o aceessory of the Venide after Yo order has been entered by Us, You wil not Nave any claim or right against Us
il the Veride does nol contan such changes of medifcations, nor snaill We be required I effect suen changes or mod ficaticns o ine
Vericle. If You have piaced an arder for the Venide and the seiing price of tte Volicie is incraased prior ' delivery 1o Yau ¢ue ‘o crce
thanges mpasec by he Manuiacturor, You may cancal s Agreemant prioe to accepting delvery of (he Vehicle

¢ Aftor-Markel Preducts. Services, Parts and Accessorigs: We offer many value-added protection products, services, parts, and
accossories for salo that are not prod of the 's Manufa A ge, product g andior warranties on
these After-Markat products and services are not provided by the Manufacturer or its affiliates, but instead by the maker of the
product, a service administrator, andfor an insurer. If You have purchased any AutoNation or other After-Market products, refor
to the specific product agreement for terms, conditions, specific coverage details, product guarantees, and sorvice contract
and/or warranty Information. If You are purchasing a used vehicle, We may have used quality After-Market parts to maka repairs
of parfarm maintenance, or Wa may have instafled After-Market equipmont ar accessarios. Any warrsnly on these parts,
equipment and accessorias Is not provided by the Manufacturer.

¢ Finanging: If ths Agreemert s part of a crecit purchase. You may secure Francing through any Grancing erlity You chocse. 1n ascition
at Yeur request We may assist You in cbiairing fnandng with 3 1urd-party Sranoing ensty i We assist You in obtaning financing. We
are rot acing as an agent for You in obtaining such Sranding and We may retain a porten of the finarce charge "hat Yau pay or other
compensaion. Inlerest rates may Se negotiaba  Tha purchase of protection troducts s not required 10 obtain inancing ar a ‘ower interess
e

e Rocall Disclosure: We have orovided You wih a priniout containg the Vehcio s recall status We uso elcronc anaor autemate
resourees to check for recalls and arsure cpen safety recail repairs ans completed or disdosed be'cre 8 vehoie is sold We May not check
for or be aware of nen-safety recalls, incucung EPA emissions recals. Mcrecver, duo fo data ermars or delays We may not hava comolets
and accurate informanen fegardng all recalls at the tme of sale. We d6 not wamarty, guarantee or make any assurances aboul the
information provided by Tid canies rogarting recall status. We are rot cbligated lo acvise You of recalis that may be anngurced a%ter s
sale. You may obtan recal information refated 1o the Venicle at any time oy. completng a VIN ©o<-up at the Natoral Highway Traflic
Safety Admaestraten (NHTSA) wobst'e, e $2°87530.00Y; d00eSSINg resources provded by the Vohicle Manufacturer- or by coriasting a
Sealership that represents the Manu'acturer of the Vohice

* Used Vohicle Higlory Disclogure; Qur pre-saie used vebicie reconditioning inspectcns am mited in scopa and are not a warranly of
Guarantee of ihe mechanical compenents, equipment, systems, condilion, prior use, tite history, or acc.dent nistory of the Vehicla (unicss
olnarwise expressly provided pursuant to Manufacturer's Certified Pre-Owned program nuios ana guidelines or Dealers Used Vahicle
Limited Warmranty). You may obtan an indepencent thid-party nspection of the Vehicle prios to purchase. We are net a'flhated with
CARFAX, have not ventied tha infoamation in the CARFAX Vehicls History Report, and are nct respensibie 1or any waccuiaces therein

6 50ay /250 Mito Money-Back Guarantes [eligible ysedidemo vehicles only}, We are provicing 3 Monoy-Back Guarartze for cigiie
vehicies. The Money-8sck Guarartee shall not apply to vehicles cesigna‘ed as Now on this Agreement, 1o vehicies with 3 selling price of
$200,000 or more, o vencies You decide 16 purchase at lease and ('ease buynuts), 1 venclos 'o which spodial equipment was acded at
the tima of gale at Your recuest, or to vehicles deiiverad 1 You out of stale. You are limited lo one Monoy-Back Guarantee venicle ratum
duning any twelve-month pered at any AutoNation owned slore. Far eligitla vehices, the tollowing terms and corditions apsly

i Youmust reum the Vehide to Te same Deajer locaton from which the Vehicie was purchasad winmn five (5) busnass days (Fapralen Date’).

i The Venide must have less Tan 250 mics over (he odomeler madng ot sale as sel forh in thes Agreemont ard must be n e same concton
{mxoppiIng alovade miesge) n which I was defwored b You You vl not be reimbursed for any money spert on ha Vahica whie 0 Your
POSSEssOn.

u You must retum e Verce, ngether wih all Venida purd ase, STanoo, andor igase ransachon documents o a marnager of Dealer no later than
the: Dealer dosing ame on the Expration Date.

W, n'Yu..&unmaanywﬁmdtewmmdnwmvmnv&nﬂmmmnmnﬁmyhmmmw
franding. Arry Gown paymont paid by You shad bo refunded 1o You. subiect 0 subsecion v, below,

V. nYmmwnaWenmwmmm.anwlmmdmummm- Trace-n Vehwig Not Avalasio — If Your
vamnummwu:.mmmmmmnmmmrnmmmtmvaidaam:mwUsmre
9ma of w &6, €55 any amounts duo 10 Us o pat by Us ‘o salis’y any bens o encumirances thernon. You agree hal paymiant under his socion
sl be 1o 5 Rl rest of the ceraton provided Dy US ‘or e Trade in Vehide. I the Trade-in Vahide's apprased vaie s ess
Tan he 001 Amount pad by Us 16 satsly lers or encumbrances Bereon, You must pay the dfference o Us before the Vervae wii be sccacios
ummumm-hmee»m:thmdﬂan‘idn‘sstuhQrmmmWhmmmYmTanmnvw
wbnuasmemwbmwmmmnmumwmbmwmummmmm.muwm
dumhrlhndeo—lnvehdusavah.hs.HwamumnlanrmwhpayuunymwtsMbUsamwwm\’wmﬂ.anw
dm!u:xm:'omnmhmwmmbvouhaa:mnbwmmawmmanhuebmalbwwnm.

{

ANSC RPAARBREV 422  Purchasi ( Co-Purenaser:  N/A
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03/14/2023

|.5. TRADE-IN VEHICLES, cont. _ ]

Pury s with Res 3 shicies: Ary Trate-n Vohaio coiverad Dy Youlo Us m connection afh ha rarsacton

shall ba accompanied by a 1t o dJocuments sufhcoent 1o enable Us 10 0b13in a Mt 1 the Trade-m Wehily M aCoorsancd wih a00i<ade s
v, You 35784 10 Sign any Ard 3l CCCUMon's NeoeSSary 10 compdy with Your ebigations under the soction. You furiheT agres at Your falure
0 COMply With I secton wil resull o Your obigation to pay Us the vaiue of the Trace-in Venide o cash

< Permizsionto Contact Ligaholder: You acknowsaoge and agres thal You Ndve grven Us penmas.on 1 contact e serhoioer on Yaur Trace-
m Vensdieisi in order 1 cbiain payef mianmaton regarding the Trade-In Vehices) cescntied M Ihs Agreement You understanc at
OIOMAatcn about Your 25Count(S) S private and INal he tenholcer May D@ Askad 0 revadl NChpUDic LATsanal NICIMNaNDN 3DCLE You D US In
accordance with federal ana stata privacy @ws, You herety aulhonze the fentolder o rrease Your paycHl mionmaton 10 Us and answer ary
Guestions that Wo have weh mspect o Your account(s) This information wil be used oaly @ connecticn wint tha Tansackan hat You have
y=ated and only Y01 tha purposas for which A has bean provided

4 Damageto Trade-In Vehicle: If You ars deavenng a Trace-In vene to US IN CONAECICH With (NS TANSALNoN anc INe deivery of the Trade-in
Varicka 10 Us wifl not ocour unil We delivar the Vahice 1o You, the Trade-in Vehicie alionance set focth in the Agreement may b raduced
 the value of he Trade-n Vehice has been matenally Semnshed as 2 1osull of physical camage. ateraton o Sekroatan m mechancal
NN CIRer thah rommal enal and ear if You are cssatisfied wih the 1ecuced Trace-in Vehce alowance . You may cance! s Agreement
And W will refund 13 You any deposit of parmal pagment. provided that e carcedaton occurs pror to You taking deavery of the purchased
Vehedle

. 6. ADDITIONAL TERMS

o NoOmi Promises YOU ACKNOWLEDGE AND AGREE THAT YOU ARE NOT RELYING UPON ANY STATEMENT OR PROMISE BY ANY
SALESPERSON, SALES MANAGER, OR ANY OTHER EMPLOYEE OF OURS THAT IS NOT CONTAINED IN A WRITTEN DOCUMENT
EXECUTED BY US AND YOU.

b Limitation of Liabiity: TO THE MAXIMUM EXTENT PERMITTED BY LAW. YOU SHALL NOT BE ENTITLED TO RECOVER FROM US ANY
CONSEQUENTIAL DAMAGES (INCLUDING DAMAGES FOR LOSS OF USE. LOSS OF TIME. AND LOSS OF PROFITS OR INCOMEL OR ANY
QTHER INDIRECT OR INCIDENTAL DAMAGES ARISING DIRECTLY OR INDIRECTLY FROM THIS AGREEMENT OR TRANSACTION.

©  Purchaser's Rights Due to Dealer's Failure to Deliver Vehicly: | e Verde s vet deivered o You 23 specfiec ) aomrdaron 240 T Agreoment
and o Baure 10 ceiver & rof g huted 10 You, You have the nght to cancd s Agreamant and 10 reaenae 3 ull refund of Your cepcmt ¥ you have
Zeivered 3 Traco-n Venwde D Us, Te Trade-n Veracks shal be retumed 10 You, or § the Tradewn Vehce < not svamatie W shal refnd o You e
actal vae of the Trade-In Verwie

a Mﬁu‘fcng.v-.'n\hm?{emmmr:yrtsmnrc‘.mmwTrace-r.‘.mmmna\’mmm
frel Your abiigaton unOer e Agreemert S § 2 cash sale. payment S demanced and e upon deineny of Te Venoe ¥ any payment o Us
whelher 35 2 Cepost or Al or sartal payend s made by check which 5 sutsEquently dshonored. You agree at Wi 24 Nours WG woTon of
oral rotee o Us $hat he check has been dishonored, You v (3} pay Us e amaount of Te retumed chedr 400G with ary spgicable bark rames,
i cash or certfed furcs, or (b} retm tha Vetde to Us. I You fad 1o smefy Sy e ameunt of e retumed dheck and coicatie STE0ES 1 goos Unds
or et e Vonwse 1o Us, W may, at Qur 52ia opton, pursun a avalasis gl remedes Gt Ve mdy have, reuon; reafTning s Agearart an

hoiang You confractuaty kabie for Te Urpad Balance Due, as thown on e ot of Txs Agreemert, of Carceing T sale and relshing mmedisie

dossesson of e Vende and colectng rom You all reasonatie axpenses Noumad by Us 1 connection wih reting e Veride  Lpon retum of
retaong of Ta Vehce You 50 agree I pay % any Samages to the Venoe nat coougred whis 18 Vende ags 1 Your DOSSession OF undar Your
mz\:amwmmﬁmwm&n’mm‘mrr«vmﬂYwmarume::rt:i N Te evert Tl Your check

SW.MMWIWHMDNVMGW&&WSMBmmmwmﬂmcrm

fing: You 3782 10 cooperte and Sgn 31 COMMENS and 'Aee X recessary sics W

Purchaser's Cbligation to Assist with ition and
may requre £ orabo Us 1 comgiets T Se appicaton, nave 8 1e ssud completn The TeGHTANoN, renrT ATy franGng oty kon and efect.ale
mmdmmmmmmnmnwmmhwwnm.mmmmﬂmmmm

t  Dealer's Rights Upon Dofault by Purchasor; In $e event of any e by Vou 1o perform Your S0Xans unoer s Agrmement nduding, ut not
miec o wmummuwuw;magmm\mbwm ‘W shall De peymSed 10 cnRect Of Tl 3N AMoUnt Ul 10 ANy
gamages and reasorabie expenses We nour due to Your detidt If You have Coiivered a Trace-in Vence to Us as pant of Tes bansacion. e may
retum ary Trace-in Vende 10 You 4 Ve furve vuammﬂk.xo!c-n}as‘-'u.-mmmmnnmwmmn‘auaumwwnum
any kers of enouUTEantes Tareon # We hane arascy sokt the Trade-in Venhice(s|. We wil refnd 0 You Te acual cash vaue of te Traden
Vehice(s] ‘e5s any aMounts Cue of fuid by Us 1 satsly ary fers of encuMCIonees hereen, 2 1 Ta amourts st by Us 1 satsly any ers o
anaumbrances exoend the achual cssh vaive of the Trade-in Vehudes), You must pay the dfference o us. Morecver, in af nSlances, 'We may oecuct
mm.mmwwmmnumwvmmenvua‘mmmurmnmmmmm
Feadatio o Us al T or nequty

g Jury Tral Waiver; BY ENTERING [NTO THIS AGREEMENT YOU AGREE TO WAIVE YOUR RIGHT TO A JURY TRIAL.

'-\imwmnmkmm%wmdmsmmmsmmuuatwnmmununﬂaﬁa
ocated, uriess agroed oerase by the pames nammmmwmgmhqmmmnmqumﬂc’
mpmab,—mnuder.n.mm;eswbasm.zmacmmnmmmmnﬂummnmmﬁuakasoum?m
wmvmwmmmmmeolmmmmmuWaa

. Personal information: YU N3vE DOV Cenan persoral and denttyng Mamaton 10 Us 1 connectan wih Ts Tansacton YOu expressly Trsent
bmmmmmYwmslwamm*mmmwmmmm.mwm COE3SANG MBTNNe-
mmmm.uwm_ammWanmwmmuummc{mmmmm.mw
processing of 1S yansacdan

mmYruay!e!\aﬂ\hmaynwmwmwmmmmwvmrﬁmhgwrMMrm};,mm
ot lrntrd 1o, docurnents and recors mages, and Tat We may cispose of enginal documents You agree Tat a copy of any such lecin redonds
mpm‘m:xﬂsmlbeceamdbmmmasumwna‘wmw mmummym'\;rﬂmednre‘m

« Communications; Vmaqresmu\umymmrammnuwm‘bmvmam Us. You expressly consert Tat Ve may cortact
You (by cais. um&mwm,mmmwmmlges)wwmws.mmmmmmmduuwmnm
MOSSIGES OF JACMANC HOENOne daing gevices. Your axpess corsent apphes L any emal adcrusses of teephons numbers We ottan from You o
Tat You prove nm-,mm;uwm_mmawmwrmmquwwmmumemwwm,
cat, or other damges.

Genergl Provisions.
You agree (o sgn ar and ai dosuments necessany 1 compete the Tems of T 530

I T nm@mmmwrawgmummdwﬁmmwewmmmmuu

L] linwdmsmmmsmnmmmmwmmmmvmmmmmw
memunmmmqmmwlwamwnummefmmmmwmm

. hmdrumvammmmelaﬂmﬂmmmsammummmdewmd
Te YVehce mwmmmmmmmwu;mammw.mldamwm.u;wo
hmwgdsdmnmmemiaiaw:wsmmsmmwvmwm

E
{
i
&
:
H

Co-Purchaser  NA Paged oS
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[$VEHICLE DISCLOSURES AND RECALL STATUS ACKNGWLEDGMENT (USEDIDEMO VEHIGLES) |
i_ Yeu cartify anc acknowiedge as follows:

1 Priorto You signing this Agreement, We piovided You with each of tha foliowing dccuments:
« Recall Status from the Manufacturer, NHTSA, CARFAX, or other sourca listing any open recalls
» Manufacturer Certified Pre-Owned (CPO) Vehicla Inspection Report or AutoNation Pre-Owned Vehicle
InspectionReport
| + CARFAX Vehicle History Report
| + Used Vehiclo Buyer's Guide

= ¥Wharo possible, We gave You the epportunity to schedula or complate recall repairs Driae to defivery
\ ©  Youhave reviowed and understand the above toms of the 5 Dayr 250 Mio Maney-Back Guarantes, including that it does not

|
|
1
1
1

appiy to vehicies pnoed at 3200,000 or highar, 1o lease buyouts, to wehicies with special equ pment added at Your roguest, of
to vehicios deivered out of state.

¢ You have not relied upon any oral slatemaent or promise Dy any sales associate, salss managar, of other employee of ‘
Dealer rogarcing tne prior use, cond tion, title higtory, or accicent history of tha Venicle.  You understand and agree that
Dealor has not venfied thy informatign i CHRFAX Vehcia History Ropart and is not responsible for any naccuracies

thersin Purchasee Ce-Purchaser: N/A

“4ZVEHICLE FINANGING CONTINGENCY ~ CONDITIONAESALE AND DELIVERY PROVISION™? &=~

WE ARE NOT A LENDER OR FINANCE COMPANY. YOUR PURCHASE OF THE VEHICLE IS CONDITIONED UPON
FINAL APPROVAL (WITH NO CONDITIONS OR STIPULATIONS) BY A THIRD-PARTY FINANCE COMPANY. IF YOU
ARE NOT FINALLY APPROVED FOR FINANCING BY A THIRD-PARTY FINANCE COMPANY, THEN THE
TRANSACTION IS CANCELED AND YOU AGREE TO RETURN THE VEHICLE TO US. THIS PROVISION DOES NOT
APPLY TO CASH SALES.

Your purchase of the Vehicle is conditonad upen an agreement by a thrd-party finance tompany {'Fnance Company”) to
purchase the Retail Instalment Sales Contract ("RISC") entered into between You and Us. I We cannot assign or sell the
RISC to a Finance Company for any reason inclucing, but not limted to, that You have fumished incomplete, inaccurate or
false information, We may cancel the RISC and You agreo lo retum the Vehicle to Us within 48 hours after You receive
natice of cancellation frem Us. If You fail to retum the Vehicle within 48 hours, You agree tnat Wea may, solaly at Our option,
and as may be parmitted by applicable aw, immedialely retake possessicn of the Vehicia with right of antry wharevar the
Vehicle may be found and collect from You all reasonable expensas incurred by Us in cennection with rotakirg the Vehicle.
Upan retumn or retaking the Vehicla You also agree to pay for any damages to the Vehide incurred while the Vehicle & in
Your possession or under Your control and to pay tho lesser of {i) 399,00 per day and 99 cents per mile in excass af the
Parmitted Milcage rental charge or {if) the maximum amount al'owed by law for vehicle usagefrental chargos, for each day
following the 48 hour retum period. For each day the Vehicle is in Yeour passessicn up @ and including the 48 hour period
| following the notice of cancellation from Us. You are allowed t¢ place up to 100 miles per day on the Vehicle (Permitted
Mieage”™) The usageirental fee (if any) may be deducted from any down payment mace by You on tha Vanicie. You wil ba
entitled to a refurd of any monies paid by You, less any expensas and/or charges as dascnbed above.

While the Vehicle is in Your pessassion, all terms of this sale. as set forth n this Agreement and in the RISC, induding
thosa relating to the use of the Vehicle and insuranco for the Vehiclo (comprehensiva/codision, personal injury and any
other state required nsurance coverage} will b in full force. You acknowledge and agrea that until the Vehcia has been
retumed to Us, You assume all risk of loss or destruction of anc all nsk of damage 1o the Vericle and all liabitty for any
damage or injury lo pecple or property (including the Vehicia) from the use or operation of the Vehicle You will maintain
insurance on the Vehicie to cover such risks, and the insurance that You provide shall be srimary. You hereby assign to Us
tha right to receive proceeds payable to You under all insurance policies covering said accident and You hereby aulhorize
and direct the camiers cf all such insurance policias to pay said proceeds directly to Us by check or draft payatie fo the
orzer of You alone. Ve are nereby irrevccably appointed Your altomey in fact to endorse Your name 10 any checks or drafts
ssued by such insurance carmers by reason of such accicent. Any such proceeds received by Us shall be appiied toward
payment of Your oblgation hereunder ard any excess of such proceeds over said cbigation shall be remitied to You. You
agroe to defend, indemnify and hold Us harmless along with Our sharcholders, officers, employees, agents, successors,
assigns and insurers frem and against any and all claims, demands, suits, actions, set’ements, damages, costs and/or
sxpenses (induding aftomey's fees and expenses) relating 10 or arising out of or in connection with the use or operation of
the Vehicle until the Vehcle has been returned to Us.

This Conditional Sale and Delivery Provision is antered intc contamporanesusly with Your RISC, if any. In the event of a
conflict between the terms of this Conditienal Sala and Delivery Provision and those cf the RISC. the terms shal be
construed together o the extent possible snd only the terms of this Conditional Sale and Defivery Provision that are in direct
cenflict with those of the RISC shall be disregarded . If there is an irrecancilable difference between this Conditional Sale
and Delivery Provision and the RISC, such that the two cannot be read togather and which renders enforcemeant of this
Conditional Saie and Delivery Provision impossible or impractical, then tha terms of the RISC shall govem.

IF YOU ARE UNSURE ABOUT THE STATUS OF YOUR TRANSACTION, WITHIN SEVEN (7) DAYS FROM THE DATE

gl:‘ATHlS AGREEME OU SHOULD CONTACT US TO CONFIRM THAT YOU HAVE BEEN APPROVED FOR
INANCING.

Purchaser Co-Purchaser. _ 'iUA

| 5. TRADE-IN VEHICLES

r ati I i .| 1gs. With resgect to each Trace-r Vatide, You represent and
warrant thatt (i) the Trace-in Viehicie is property buec to You. You have Ine right to sall or otherarsa convey such Trade-In Venicle, ard it s
free and clear of liens or encumbrances excep! as may be noted on the first page of Ihis Agreement and/or on a separate Trade Vehiclo
Payo'l Authorization form: {if) the Trade-In Vehcie has not had s vehcle dentifeation numbar ("VIN") atered cr changed and the VIN
appearing on the Trade-In Vehcle comesponds 1o the VIN which appears on the certificate of Sde; and (i) he Trade-In Vekride nas al
requred air podution control equipment sroperly connected and undamaged. (n additon, urless You specifically advise Us clhemisa in
writng, with respect 1o eacn Trade-in Vehicle You represent and wartant that the Trade-in Vetvcle nas never been Led a saivage, unk,
tebuilt or lemon law buyback vetide; is not a gray market vahicle, has never been uses in pofice o tax senico; nas not sufered ary damage
whatsoever to the frame, structural damage, cracks o the engine block, of food or waler paretraton damage; You have not remaved
equoment from the Trade-In Vahicio: and tha odomoter roading shown is accurate. If any of the faregoing representations and warranties
are untrue or ncorrsct, We may. at Our sole optic, reta'n the Trade-in Vanicle as Security and colect damages or We may rescnd the
ourchase of the Trade-in Venicie gaygiof Yourd, ho Vehicie.

ANSC RPAARH REV 422 Purchaser: 'f

Co-Purchaser: _ NIA Pagndols
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| 7. ARBITRATION PROVISION

| This secton appiies 1o Your (a) pufchase of the Vehcie and purchase o kease of amy cther vehociys), mdudng any negotazons
| or aposcation(s) for credit or other dealmgs of nteractons wih Deater andior Dealer's pacerts, subscianes. aWaates
Prececessors, SUCCEsSors, and assigns, and each of thes respeclive owners, directods, offcers, Managers, employses, vendors
and agents (herenafter Dealer and all olher paties hsted mthis subseclion (a) collectvely relfeired w0 as Dealer Parties?), (b) l
| survicing the Vehicle or any ather vehicle(s) wih any of the Dealer Parves: and (€) reviewing, negotaling of axacuting any |
documents or agreements during the course of ntaractions win any of tha Deaer Panies (collectvely, maluding al subpans ksted |
above "Purchaser/Dealer Party Interactions”) |
Yeu and Deater Parties agme that neutra) and binding arbitralion on an indridual basis orly hotweon You and Dealer Parties
il De the soie methed of resalving any claim. dspute or controversy (coflectively *Claims”) that either pany has arising out of
or relatng to Purchaser/Dealer Party Intarachions, wih the sole exceplion that edner party may fle and adjudicate Claims in a
small claims court as an allemalive o proceeding with aibiralion, provided the 10l amount sought in smail clams court
inciusive of attorney's fees and casts, if applicable, is less than the stalutory doflar amount of that court's civil junsdiction. Claims
incude, but are nat limited to the foliowng: Ciaims i contract, ton, regulatony, statutary, equitable, or otheraise, Claims refating
tn any representations, promises, undertakngs, warranbes, covenants or service: Clarms reganing the interpretaton, scope, |
or vality of this Agroemant, or arbitrabiity of any ssue; Clam's teiwen You and Dea'er Parties; and Clams ansing ostofor |
ralating to Your application for credit, his Agreemant andior any and all documents executed. presentad or ragotiated during
Purchaser/Dealer Party Interactions, or any fesuiting lransacton, Service, of reiatanship, mcuding that with Dealer Parties, or
any relationshin with thirc parties who do not sign this Agreement that anses out of the PurchasenDealer Parly interactons
BY ENTERING INTO THIS AGREEMENT, YOU GIVE UP YOUR RIGHT TO HAVE DISPUTES DECIDED IN COURT (OTHER
THAN SMALL CLAIMS COURT) OR BY A JURY. YOU UNDERSTAND THAT DISCOVERY AND RIGHTS TO APPEALIN |
ARBITRATION ARE GENERALLY MORE LIMITED THAN IN A COURT ACTION, AND OTHER RIGHTS THAT YOU MAY l
[
|
|
|
|

HAVE IN COURT MAY NOT BE AVAILABLE IN ARBITRATION. YOU ALSO GIVE UP YOUR RIGHT TO PARTICIPATE IN

AN ACTION AGAINST ANY DEALER PARTIES ON A CLASS, REPRESENTATIVE OR OTHER SIMILAR BASIS

(COLLECTIVELY, “CLASS ACTION"), INCLUDING ANY RIGHT TO CLASS ARBITRATION OR CONSOLIDATICN OF
| INDIVIDUAL ARBITRATIONS WITH OTHER CLAIMANTS.

| To cemand arbiralon, he pany sea<ng arbitration mus! serva lhe opposing party ath a wrillor demand for arbdrabon which
| mcludes a detailed statement of the facts supporting the claim and the raliefl requested. Cnce a demana for arbitration has
| beer made by ethar party, arbitration shail be the exclusive means of resclving the sutject dispute or controvarsy Failuro to
| arbitrate as required herein may subject the pany faling to arbitrate 10 kabity for consequential damages sustained by the
| other panty. Any artitration hereuncer shail be govemed by the Fecaral Amitration Act {9 US.C § 1, &t seq. herenafler the

*FAA") and not by any state law concerning arbiration The parties snall agree in wrling as to the aiitration forum andior

arbitraton rules. The arbilration will be conducted by a single arbirater ("Arbdratcr’) who shail be an attorney of retired judge

selected by mutual agreement. If the parties cannot agrea on the selection of an Artiirator, ether party may seek appointment
| of an Arbitrator pursuant 8U S €. § 5. Your portion of the cost of the arbilration aseif and/or Ine Arbarater's fees shall ba imited
| to the amount of the filing fee n effect for the Faceral Distnct Coutt in the Dstrict m which the arbitraton takes places at the
time the demand 1s filed Dealer shall pay all artxtration costs and Arbitrator's fees in axcess of that amount, unless the Arbdrator
\ater shits responsibiiity for faes under appilcable low. Each party, howover, shall be responsibie for its own atiomey or expen
fees and libgaticn costs, uniess ctnenaise awarded by the Arbitrator under appiicable aw

The Artitrator shall follow contralling law and issue a masoned dectsion inwritng with a supporting opmion based on applicabe
| law. if there is no appeal as stated below. the Ardilrator's award shall be final, brding and conclusive on the parties (excep!
as olnerwise provided for under the FAA) and any unpad award may ba confirmed or entered in 2ny count of competent
unsdiction. At either party's election and within 30 days of recempt of the Artatrator's award, such award may be apgealed to
another arbdrator (“Appellate Arbitrator”) who shall be a single person and who shall te chosen in the same manner as
dascribed above. The Apgellate Arbtrator shall apply to the underlying decision and cpinon the sama standard of review
appicable for review of the rulings from a bench trial of a cvil case in the appeliate coun in the county @ which the arbifration
1S proceecing and shall ssue a reasoned decision in witing with a supponting opinion basad an such review and applicabe
law. The Apgellate Arpdrator's decision shall ba final, binding, and concluswve on the parties (excep! as olherwise provided for
undar the FAA) and any unpaid award may be confirmad or entered m any coun of competent jurisdiction In the event exther
| party files a Claim{s) against the other, resuitmg in a ruling that a poction of ths Arbitraton Prowvision s unenforceable. the ‘

|

portion of this Astitration Provision that has been ruled to be unenforceable shall ba severed, and the remaining terms shall be
| anforced However, i the portian of the Arbitrabon Provision that was ruled to be unenforceable is or mcludes the above waiver
Provision shall be unenforceabla in ds antirety
N/A
Co-Purchaser

| of Class Aclion rights, then this Arbil

| Purchasar

| 8. FINAL SIGNATURE BLOCK

By signing celow You represent that You are at least 18 years of age and nawe authonly 0 erier inte fys Agreement You navo reac all pages
of this Agreemeant in thew entrety (inciucing the abcyve Arbaraton Srawsion) and horeby ackrawedge that ths Agreament 1S fuly fited n and
accurately reflects the negotiatons and agruements between You and Dealer If You i rot understand any of the abave, You have hac Your
own regresertative and agentread and explain n Your native language (of have had Ihe gpeeatunity bul have slected rot tn do so} 3l of tha above
ard ‘oregeng NO REPRESENTATIONS HAVE BEEN MADE THAT ARE NOT SET FORTH HEREIN.

B A B
NA

Ce-Purchaser Sgnature

Dealar Signature ,% ) —

/s
n'mﬁsuma YOU RECEIVE A WRITTEN RECEIPT FOR ANY CASH TENDERED ON THIS TRANSACTION

ANSC RPA ARH REV 422 Paga 5ot 5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
Michael Bolmer, C/A NO: 2024-CP-10-00180
Plaintiff,
V.
Charleston ANUSA, LLC d/b/a AutoNation
USA Charleston and Westlake Services, LLC

d/b/a Westlake Financial Services,

Defendants.

DEFENDANTS MEMORADNUM IN SUPPORT
OF MOTION TO STAY AND COMPEL ARBITRATION

Defendants Charleston ANUSA, LLC d/b/a AutoNation USA Charleston (“AutoNation™)
and Westlake Services, LLC d/b/a Westlake Financial Services (“Westlake™) (collectively,
“Defendants™) submit this memorandum in support of their motion to stay and compel arbitration
filed on September 4, 2024.

BACKGROUND

Plaintiff Michael Bolmer (“Bolmer™) purchased a 2012 Ford Focus, VIN
#1FAHP3K2XCL273616 (the “Ford Focus™) from AutoNation in March 2023. (Compl. ¥ 11.)
When Bolmer purchased the Ford Focus, he executed a Retail Purchase Agreement, which
contained an Arbitration Provision. (See Exhibit A.) The purchasc was financed through Westlake
(the “Loan™). (/d. ¥ 12.) Bolmer later returned the Ford Focus under AutoNation’s return policy
and purchased a different vehicle instead. (/d. Y 13.) Despite returning the vehicle and rescinding
the Loan, Bolmer alleges that Westlake continued to demand payment from Bolmer, which

resulted in damages from negative credit reporting. (/d. 9 15.)

30
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Prior to filing this lawsuit, in June 2023, Bolmer filed a demand for arbitration with the
American Arbitration Association (the “AAA”) pursuant to the Retail Purchase Agreement. (/d. 9|
16.) The AAA sent correspondence to AutoNation informing it of Bolmer’s demand for arbitration
in August 2023 (the “Demand™) requesting the filing fee. (/d. § 18.) Evidently, the AAA mailed
the Demand and all subsequent notices directly to AutoNation’s dealership location rather than its
registered agent. (/d.) On September 8, 2023, the AAA notified AutoNation that the filing fees
were due on September 22, 2023. (/d. ¥ 19.) Unfortunately, the appropriate AutoNation personnel
— the employees who handle legal claims — did not timely receive the notice. AutoNation
inadvertently missed the deadline to pay and mistakenly failed to remit payment. But AutoNation
did not intentionally refuse to participate in the arbitration.

In fact, AutoNation reached out to the undersigned counsel on or about October 4, 2023,
requesting that this law firm represent AutoNation in the arbitration demand filed by Bolmer. The
next day, AutoNation’s counsel contacted the AAA and filed a notice of appearance in the matter.
Shortly after filing the notice of appearance, the AAA notified AutoNation’s counsel that the casc
was closed on September 27, 2023. The AAA informed AutoNation that it could re-open the case
with the consent of Bolmer. To that end, AutoNation’s counsel requested Bolmer’s cooperation in
re-opening the file as directed by the AAA. Bolmer’s counsel, however, would not cooperate in
re-opening the case, arguing that AutoNation had waived its rights to arbitration. Bolmer
subsequently filed this lawsuit.

STANDARD OF REVIEW

“The question of the arbitrability of a claim is an issue for judicial determination, unless

the parties provide otherwise.” Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d

110, 118 (2001). In determining whether “an arbitration agreement encompasses a dispute[,] a
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court must [decide] whether the factual allegations underlying the claim are within the scope of
the broad arbitration clause, regardless of the label assigned to the claim.” S.C. Pub. Serv. Auth. v.
Great W. Coal (Kentucky), Inc., 312 S.C. 559, 563, 437 S.E.2d 22, 25 (1993) (citing Mitsubishi
Motors Corp. v. Soler Chrysler—Plymouth, Inc., 473 U.S. 614, 626 (1985)). And “unless the court
can say with positive assurance that the arbitration clause is not susceptible of an interpretation
that covers the dispute, arbitration should be ordered.” /d.

“[T]he party resisting arbitration bears the burden of proving that the claims at issue are
unsuitable for arbitration.” Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379,
759 S.E.2d 727, 731 (2014) (citing Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91
(2000)). “Any doubts concerning the scope of arbitration should be resolved in favor of
arbitration.” Great W. Coal (Kentucky), Inc., 312 S.C. at 564, 437 S.E.2d at 25 (citing Moses H.
Cone Memorial Hosp. v. Mercury Const. Corp.. 460 U.S. 1,245 (1983)).

ARGUMENT

L. THIS ACTION IS SUBJECT TO MANDATORY ARBITRATION UNDER THE
FEDERAL ARBITRATION ACT.

The policy of South Carolina and the United States is to favor the arbitration of disputes.
Tritech Elec., Inc. v. Frank M. Hall & Co., 343 S.C. 396, 399, 540 S.E.2d 864, 865 (Ct. App.
2000); Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). The Arbitration Provision signed by
Bolmer clearly states that any arbitration “shall be governed by the Federal Arbitration Act™ (the
“FAA"). See Exhibit A. Both South Carolina courts and the Fourth Circuit compel arbitration
under the FAA when a litigant can demonstrate:

(1) the existence of a dispute between the parties, (2) a written agreement that

includes an arbitration provision which purports to cover the dispute, (3) the

relationship of the transaction, which is evidenced by the agreement, to interstate

or foreign commerce, and (4) the failure, neglect or refusal of the [litigant] to
arbitrate the dispute.
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Adkins v. Lab. Ready, Inc., 303 F.3d 496, 500-01 (4th Cir. 2002); see Episcopal Hous. Corp. v.
Fed. Ins. Co., 269 S.C. 631, 637, 239 S.E.2d 647, 650 (1977) (applying the same elements). Each
clement is met here.

A. The Arbitration Provision covers the dispute between AutoNation and
Bolmer.

The first two elements outlined in Adkins are clearly met: (1) there is a dispute between
AutoNation and Bolmer; and (2) there is a written agreement that includes an arbitration provision
covering the dispute between the parties.

First, it is clear that there is a dispute between AutoNation and Bolmer. Bolmer filed this
lawsuit alleging negligence and a violation of the unfair trade practices act relating to the sale and
financing of the Ford Focus. Second, the Arbitration Provision covers the allegations and causes
of action in the Complaint. See Towles v. United HealthCare Corp., 338 S.C. 29, 41, 524 S.E.2d
839, 846 (Ct. App. 1999) (“An arbitration clause is a contractual term, and general rules of contract
interpretation must be applied to determine a clause's applicability to a particular dispute.”) The
Arbitration Provision explicitly covers claims and disputes related to:

You and Dealer Parties agree that neutral and binding arbitration on an
individual basis only between You and Dealer Parties will be the sole method of
resolving any claim, dispute or controversy (collectively, “Claims™) that either
party has arising out of or relating to Purchaser/Dealer Party Interactions . . . Claims
include, but are not limited to the following: Claims in contract, tort,
regulatory, statutory, equitable, or otherwise; Claims relating to any
representations, promises, undertakings, warranties, covenants or service;
Claims regarding the interpretation, scope, or validity of this Agreement, or
arbitrabiltiy of any issue; Claims between You and Dealer Parties; and Claims
arising out of or relating to Your application for credit, this Agreement, and/or
any and all documents executed, presented or negotiated during Purchaser/
Dealer Party Interactions, or any resulting transaction, service, or
relationship, including that with Dealer Parties, or any relationship with third
parties who do not sign this Agreement that arises out of the Purchaser/Dealer
Party Interactions.

See Exhibit A.
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Bolmer alleges that his credit was damaged after he received demand letters from Westlake
for payments despite returning the Ford Focus and rescinding the Loan. Clearly, his complaint
arises out of his application for credit and any resulting transaction with Dealer Parties, including
Westlake.

B. The Arbitration Agreement implicates interstate commerce.

The Contract between Bolmer and AutoNation is for the purchase and financing of a
vehicle. The South Carolina Supreme Court has held that vehicle contracts involve interstate
commerce for the purpose of the FAA. Simpson v. MS4 of Myrtle Beach, Inc.,373 S.C.at 22 n. 1,
644 S.E.2d at 667 n. |; see York v. Dodgeland of Columbia, Inc., 406 S.C. 67,79, 749 S.E.2d 139,
145 (Ct. App. 2013) (affirming that vehicle sales contracts involve interstate commerce); see also
Stout v. J.D. Byrider, 228 F.3d 709, 715 (6th Cir.2000) (holding contracts for the purchase and
financing of a vehicle involve interstate commerce); Scott v. EFN Invs., LLC, 312 F. App'x 254
(I1th Cir. 2009).

To be sure, “[w]hen a case involves allegations of the use of the instrumentalities of
interstate commerce, or persons or things in interstate commerce, a court need not reach the
question whether the underlying transaction ‘substantially affects’ interstate commerce, because
such persons and things, by definition, substantially affect—because they are components of—
interstate commerce.” Thornton v. Trident Med. Ctr., L.L.C., 357 S.C. 91, 100, 592 S.E.2d 50, 54
(Ct. App. 2003) (emphasis added). The purchase and financing of a vehicle clearly involves a
“thing” in interstate commerce. Consequently, the Retail Purchase Agrecment between Bolmer

and AutoNation involves interstate commerce as required by the FAA.
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C. Bolmer has failed or refused to arbitrate the dispute.

Bolmer refused to re-open the arbitration case, and instead initiated this lawsuit. Bolmer
has continued to refuse requests to submit the complaint to binding arbitration arguing that
AutoNation waived its rights to compel arbitration.

III. Defendants did not waive their right to arbitration.

In Bolmer’s complaint, he alleges that AutoNation waived its right to arbitration by failing
to participate in the original arbitration demand. Although “parties may waive their right to enforce
an arbitration clause . . . , there is a presumption against finding a party has waived its right to
compel arbitration.” Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 387-88, 759
S.E.2d 727, 736 (2014). To that end, the “party seeking to prove a waiver of a right to arbitrate
carries a heavy burden.” /d. Under federal and South Carolina law, “[w]aiver is a voluntary and
intentional abandonment or relinquishment of a known right.” Strickland v. Strickland, 375 S.C.
76, 85, 650 S.E.2d 465, 470 (2007)."

AutoNation did not voluntarily or intentionally relinquish its right to arbitration.
AutoNation’s failure to participate in the original demand for arbitration was inadvertent and based
on mere delay. As mentioned, the notices from the AAA were mailed to AutoNation’s dealership
location. The personnel in charge of legal claims do not work locally at that dealership and the
notices simply did not make it to the correct personnel in time to the meet the AAA’s filing fees

deadlines. After receiving the notice, however, AutoNation promptly retained its undersigned

' The Supreme Court of the United States determined that the prejudice element incorporated by
courts was not required to show a waiver when analyzing motions to compel under the Federal
Arbitration Act. Morgan v. Sundance, Inc., 596 U.S. 411,417 (2022). In so holding, the Supreme
Court directed federal courts to focus on the traditional understanding of waive — the intentional
relinquishment or abandonment of a known right — rather than creating an arbitration-specific
prejudice requirement. [d.
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counsel. And once retained, AutoNation's counsel immediately reached out to the AAA to file a
notice of appearance in the action and requested the correct amount for the filing fee. Unbeknownst
to AutoNation and its counsel, the AAA closed the case only seven days prior. An inadvertent
error and mere 7-day delay is not an intentional relinquishment of a known right. Importantly, the
AAA informed AutoNation that it could re-open the case with the Bolmer’s consent. AutoNation’s
counsel requested Bolmer’s cooperation in re-opening the file as directed by the AAA. Bolmer
declined to cooperate with AutoNation to re-open the case. With Bolmer’s cooperation, the AAA
would have simply re-opened the case and the arbitration would have proceeded without delay.
Again, an inadvertent error and mere delay in paying filing fees that AutoNation attempted to
quickly correct, is not a voluntarily or intentional relinquishment of a known right, constituting
waiver. Nothing here evidences AutoNation's voluntary and intentional relinquishment of its right
to arbitrate this dispute.
CONCLUSION
Based on the foregoing, the Court should enter an order staying these proceedings and

compelling the parties to arbitration.

Respectfully submitted,
HAYNSWORTH SINKLER BOYD, P.A.

s/ James Y. Becker

James Y. Becker, SC Bar No. 64991
Alexandra C. Glunt, SC Bar No. 105761
1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

Telephone: (803) 779-3080

1heckera hsblaw firm com

agluntic hsblawfirm.com

Attorneys for Defendants
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RETAIL PURCHASE AGREEMENT

EXHIBIT A

S\ MIGHAEL MONGE FORRIS 32508
SA:  WIONNO NELSON STORES 380
CFS:  JOVAN ROSEBORO DEALe TR
STKe CLITIW
AUTONATION USA CHARLESTON CUste 4t
2250 SAVANNAH HWY
CHARLESTON, SC 29414
(854) 222-6500
03142023
PURCHASER MICHAEL BOLMER CO-PURTHASER
ADDRESS  3961A APPLETREE AVE ADDRESS WA
CHARLESTON, SC 29418
arenotyoumi33@gmail.com
H: (B43) 964-3549 C: (843) 964-3549
PURCHASE VEHICLE CLASSIFICATION ITEMIZATION OF COSTS
nNEW X USED O OEMO BASE SELLING PRICE S 5991.00
YEAR /MAKE 2012 FORD OPTIGNAL ACCESSORIES / PRODUCTS / SERVICES®
WODE. | COLOR FOCUS WHITE N/A + A
YN1FAHP3IK2XCL273616 I MLEAGE 135238 NIA WA
TVL ENGINE | TRANS 4 20L4CYL A -
N/A . N/A
TRADE.IN VEHICLE 1 N/A . NIA
YEAR | MAXE  MODEL 1998 NISSAN MAXIMA N/A * N/A
N JN1CAZ1A9WMB05366 | MILEAGE 222179 N/A . N/A
TRADE-IN VEHICLE 2 N/A . N/A
YEAR | MAKE / MODEL N/A NIA i N/A
| miLEAGE N/A N/A + N/A
Authorizaton forms. incerpotatod by raferenca
mart, conlain repres 4 N/A = /A
incluging the amount of the payofl and tre N/A . N/A
N/A + N/A
TOTAL SELLI -
DISCLOSURES RELATED TO ITEMIZED FEES AND COSTS (ling items = IELHING BRUCE = 5391.00
marked by an esterisk °) LESS DISCOUNT - 500.00
OPTIONAL ACCESSORIES | PRODUCTS / SERVICES: © TRADE-IN 1 ALLOWAD - 500.00
1o purchase cptionat tems that aro listod. We do not reg 5 P
2ny of hese tems  Tha amcunt o1 NSO 1EMS represe: LLOWANCE /A
Us CASH DIFFERENCE =| 5491.00
TOTAL SELLING PRICE: Tha 10tal seting prca ndudes isted accessoces Dealer Doc* . 494.50
£r0auCtS, and senaces. and is the final contract pnce to which You and We -
Plate Transfer Fee . 10.00
TRADEN ALLOWANRCE. Tha Trace-in Aliowance(s) may nol oquatc ta the | | N/A + N/A
&Clual casn va rade-In Vohiclals) n fact, the amount aliowed may SALES TAX [ IMF E. 289.28
exceed the adl value of Your T, In Verhcle(s) ] -
cen
CLOSING FEE: Th arge repiesents a fes charged 'or al acministrativo AL = ~0.00
and fnanca L 0 You induding, but not Title Fee b3 15.00
erited 0. 0 requirpments Electronic Filing Fee . 2.50
on o Your prvate persond
rpfognd siprage costs N/A N/A
rPurchaser Purchaser: N/A N/A s N/A
N/A * N/A
WARRANTY STATEMENT L - -
N/A * NJA
WE EXPRESSLY DISCLAIM ALL WARRANTIES, EXPRESS OR IMPLIED, NIA % WA
INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE, UNLESS OTHERWISE N/A + N/A
INDICATED BELOW. ALL WARRANTIES, IF ANY, BY A MANUFACTURER
OR SUPPLIER OTHER THAN US ARE THEIRS, NOT OURS, AND ONLY | | SUBTOTAL =| 6352.28
SUCH MANUFACTURER OR SUPPLIER SHALL BE LIABLE FOR BALANCE OWED ON TRADE-IN(S) + N/A
PERFORMANCE UNDER SUCH WARRANTIES. WE NEITHER ASSUME
NOR AUTHORIZE ANY OTHER PERSON TO ASSUME FOR US ANY N/A * N/A
LIABILITY IN CONNECTION WITH THE SALE OF THE VEHICLE AND THE N/A + N/A
RELATED GOODS AND SERVICES. IF WE SELL A SERVICE CONTRACT
ON OUR OWN BEHALF, ANY IMPLIED WARRANTIES WILL APPLY ONLY N/A b N/A
\WITH RESPECT TO THE ITEMS COVERED IN THE SERVICE CONTRACT. NIA . N/A
THIS WARRANTY STATEMENT DOES NOT LIMIT ANY WARRANTIES SET
FORTH IN A SEPARATE WRITING GIVEN TO YOU IN CONNECTION WITH N/A * N/A
YOUR PURCHASE OF THE VEHICLE TOTAL DUE =| 6352.28
NTRACTUAL D| TATEMENT D VEHICLES ONLY): FACTORY CASH  REBATE ASSIGNED TO BEALER - WA
THE INFORMATION YOU SEE ON THE WINDOW FORM FOR THIS DOWN PAYMENT - 600.00
VEHICLE IS PART OF THIS CONTRACT. INFORMATION ON THE UNPAID BALANGE DUE = |- 5752.28

WINDOW FORM OVERRIDES ANY CONTRARY PROVISIONS IN THE
CONTRACT OF SALE

DECLARACION DE_DIVULGACION NTRACTUA VEHICULOS
ADO! AMENTE): LA INFORMACION QUE APARECE EN LA

VENTANILLA DE ESTE VEHICULO FORMA PARTE DE ESTE
CONTRATO. LA INFORMACION CONTENIDA EN EL FORMULARIO DE
LA VENTANILLA ANULA CUALQUIER PREVISION QUE ESTABLEZCA
LO CONTRARIO ¥ QUE APAREZCA EN EL CONTRATO DE VENTA

THIS AGREEMENT CONTAINS AN ARBITRATION PROVISION. AN AGREEMENT THAT DOES NOT INCLUDE AN
ARBITRATION PROVISION IS AVAILABLE UPON YOUR REQUEST.

ANSC RPAARB REV 472 Purcndse’
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TERMS AND CONDITIONS

|12 DEFINITION OF TERMS

i

TruRualWummmlwwmuw?o'mm-gmmswmm:ammmnumm\ommh;

Agraemant - Means ths Retar Purchasa Agreement ogether wih any docurierts nooiperawe ;o TS Rotad Puachase Agreemant by
foeraion of i of by axgress referenca, whether such refererce § Made nins Retal Purchase Agreomant ce tha document tsed

Retall Installment Sales Contract, RISC = Maars s separatn saes cortract hat You will B¢ fequitnd 10 Sign I ¥ou are Francing e Vatice
purchase and hat wil bo assigned 1o a third-pany nancal estituton.

You, Your, Purchaser - Means the Purchaser and Co-Purcnaser denifed on he st pago of s Agreament
We, Us, Our, Dealer - Moars the Sellor or Doalor certfiad o the frst caga of thes Agreement und fs 2uhenzed manager,
Manufacturer - Maars T company that marufactured ancior disinbueg he Vehde

Vahicle - Means ha voiicie descrited on the front of thes Agresment that You are purchasing from Us.

Trade-In Vehicle - Maars he vehicle that You are celivorng to Us as ast of s ransaclion 1o be cpied aganst ha Seding Prce of the
Vehicle that You are purchasing.

Aftar-Markat - Mears not marutacturod, produced. destnbutes, of warranied by he Marulacturer of the Vohce

2. PURCHASED VEHICLES SRS

a at Ac i S : You acknowecqu that You have mspected the Vetvde and conirmed
hat, except as specificaly listed in a We Owe form sgned by You and Us, 31 coUIPMENt, ACCASSCNES. MEDACS OF SENces purenased by
You or dum 1o You are on the Vehicle or have been provided o You You furher acknowedge hatl the Vehicie cces not fave any vsbila
tamage that We are oodgatec 10 repair, oxcep! as speafically ddersifed on a Wo Owe form If the We Cwe om s blank o olterwisa
nScates bat ncthing further s 0 be done 1o the Vehido You ackrowledge that no equipment. accossaries. Services, Of repaits are due o
You Any equipment, accessonies, repairs. of sanices listed on a Ve Owe form snail be instafled or porformad within 30 days from *he daie
of celvery of the Vehice pursuant bo an advanced appomtment wih Our Service Department i fated by You. 4 You fad of refuse to provide
the Varide to Us for such nstallation, reparrs, or servces, any (GTS of services requestud shall raman the peegerty of Dealer and We
may keep any cash Jepos? You nave provided, to the extert not prohbled by law

o Manufacturer Changes in Design or Prigy, 0 ira event ¥ou nave placed 37 crder for the Vasid are tne Marufacturer changes ar meaties
tna cesgn of any part or aecessory of the Verido after Your order 1as been erterad By Us, Youwl! net have any caim or right against Us
il tho Veride does nol cortain such changes or modifcatians, nor s7ail We be required to effect such changes or meg ficaticns 1o the
Venicte. If You navo piaced an order for the Venicie arc the se:ing price of 1re Vehce is mereased prior o defivery 'o You cue o crice
dranges impcsec by the Manufacturer, You may cancol this Agresmant price 1o accepting delvery of the Vehicle.

¢ Aftor-Market Products, Services, Parts and Accessorigs: We offer many value-added protaction products, services, parts, and
accossaries for salo that are not pred of the 's Manufacturor. Covaerage, p g and/or ies on
these Aftar-Markot products and services are not provided by the Manufacturer or its affiliates, but instead by the maker of the
product, a servico administrator, and/or an insurer. If You have purchased any AutoNation or other After-Markot products, rofer
to the specific product agreement for terms, conditions, specific coverage dotails, product guaraniees, and sarvice contract
and/or warranty Information. If You are purchasing a used vehicle, ¥We may have used quality After-Market carts to make repairs
or parform maintenance, or We may have installed After-Market i or ies. Any ¥y on these parts,

and ias is not ps ed by the ¥ or.

@  FElnangiog: If ths Agreement is pan ¢f a crect purchase, You may secure francing through any fira~cing erlbity You chocse. In accien,
at Your request Wo may assist You in cblaining Francing with @ thrd-party Srancing entity. 1f We assist You 0 odtanvng financing, We
are rot acting as an agent for You in ablaining such financing and We may rotain a rorten of the finarce charge hat You pay or other

compensaton. Infersst rates may be negoliabla  Tha purchasa of protection sroducts s not required 10 obtain financing or a ower niorest
e

e Rocall Disclosurg: We have orovided You wih a printout containng the Vehcle s recall status We uso elecronic anwo: automalea
resources to check for recals and ensure cpen safety recoll repaxs ara completed of discosed bofore a vehoe is sold We may nct chock
for or be aware of nen-sa‘ety recalls, incucing EPA emissions reca’s. Morecver, dus 1o data ©Tofs Of delays We may nol nave complete
2nd accunate informanen tegarcing all recalls 2t the time of sale. We 25 not warmanty, guarantee D make any assurances aboul the
Infermation provided by third parties regarding recal status. We are rol ctligated lo agvise You of recalls that may be annaunced after this
sale. You may ottan recal information related to the Venicle at ary time by- comploting 3 VIN @o<-up at tha Natiosal Higtraay Traffic
Safety Admurrstraton (NHTSA) wobsito. ww $3'0rC0r COV: IC0BSSING TeSOLrces provided by the Voricie Manufacturer: or by cortacting a
cealership that represents the Manu'aciurer ¢f the Vahicle

© Used Vohicio Higtory Disclogyre: Our pre-salo used vetice recondttaning inspectons are lmited n scope and are not a warranty or
Guarantes of the compenents, equi systems. condition, prior use, title histary. or accdert histcry of the Vehicla (uncss
otherwise expressly provided pursuant to Manufacturer's Cartified Pre-Ovwned program fuies ana gudeines or Deaers Used Vehice
Limited Wamanty). You may obtain an indepercert thrd-party inspection of the Vohice pror o puichase. We are not affiliated with
CARFAX, have nat vorified he information in the CARFAX Vehicle History Report, and are net respensibie for any inaccusaciss thorein.

2Dy (250 Wil Mony-Back Guarantes jeligible used/dema vehicies oniy); We are proviaing 5 Monoy-S8ack Grarantee for aigisie
veh‘dm.‘rhuMmay-SacxGumrmeshanm:awynmmudnsummmmumm.lovmdsmnasdhfqprimc!
$200,000 or mote, ta vericies You decide to purcrase at lease end (ieasa Buyouts), 1o vandes to which special equipmant was acded at
ihe tima cf sale at Your recuest, or to vehiclps doiverad 1 You out of state You ara limiled to ore Mongy-5ack Guarantee venicle ratum
dunng any tweive-month seriod at any AuloNation owred store For elgtie vahices, the foliowing terms anc conditions apoly

i Ymmrmmﬂ‘q‘ld"dubmmmﬂmbcamnPunthmmwwwwanwm&ﬁfEmDxn']

i va«fmnn.smae!esrmmmmtemrmmgmmasmbﬁhmwgrammmnnu—nmmm
{mmm)nmlmwamYmﬂmmmmmhrymwmmeM\lchu.:
POSSESSON.

“ \'ouml.stmh.mI’Ta\lﬂe,Iagether\uhalVefi’-bpu’du,!nmmmmr&m\(’mtzmﬂﬁamwn‘D&aﬁumhlxmn
e Dealer dosing 3@ cn e Expration Date.

b, ﬁvmmmdmywﬁmdrepmmmmmmmmvfeuﬂpaynaﬁwwmmmnmmmm
fnancing. Atry down payment paid by You 57! b refunded 10 You. SUDEC! 1o suEsecIon v. beiow,

v HYwmﬂnaMhmwhmm.v::::tnlrwcaiuemedmldommm Trace-n Yetede Not Avalatig - If Your
vamdembea'\sudn,vu-.;_w:mmwwmbmmmmmﬂndhﬁa&m%aﬁwwwam
ima cf the sale. 'ess any amounts due to Us or pac Dy Us ‘o salisy amy lens o encumbeances thermon. You agrea tat payment under tis socion
shail be ceemad to ba A restoraton of he consderafion provided by Us ‘or the Trace-in Vehide I he Trace-in Vehice's anprased vaie S iess
mmwmpaobyusbsammwwmw.memmﬁmnu:mnwwmm
wmjmmw-hmm:'nr.hYMVMSsthmm%mmYmTwnvmdcbvw
sclcmaYuuennunmcymyhUswmmdansumdwUsnmfmylmswmmtmmumw
afmun?rnde-lnvmamm.fYoumunuauu’m!rg'nmmawmwuubmumwmmmwmf Ve may
mmmﬁwmmowbvwnmhwah;mmdmmmmmhwatmwnnqu:y.

(

ANSC RPA AR REV 422 Purehas. ( Co-Puchasor: NAA_
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[SEVEHICLE DISCLOSURES AND RECALL STATUS ACKNOWLEDGMENT (USEDIDENIO VEHIGUES

usareuEy

| You certify anc acknowledge as follows:

1 Prior to You signng this Agreement, Ve provided You with each ¢f tha following documents
+ Recall Status from the Manufacturer, NHTSA, CARFAX, or other source listing any open recalls
» Manufacturer Certified Pre-Owned (CPO) Vehicla Inspection Report or AutoNation Pre-Owned Vehicle
Inspection Repart
« CARFAX Vehicle History Report
+ Used Vehiclo Buyer's Guide

o Wharo possible, Ve gave You lhe opportunity to schedule 6r complale recall repairs prior to deiivery

¢ You have raviowed and undarstand the abeve torms of the 5 Cays 250 Milo Maney-Back Guarantee, ncluding that € does not
apply to vehicles proed at $200.000 or hghar, to lease buyouts, 1o vehicies with speciel equpment added at Your request, o
0 vehicies dolvered out of state

¢ You have not reldec upon any cral statemant of promise Dy any sales associate, salss macager, o other employee of
Dealor regarcing the prior use, condticn, tile histary, of acccant history of the Vehicle  You understand and agree that
Dealar has not verlied i i i AX Vahcia History Rupart and is not responsible for any naccuracies

NEMEIN. o rcraser Co-Puchaser N/A

TATVEHICLE FINANGING GONTINGENCY - CONDITIONAESALE AND DELIVERY FROVISION

WE ARE NOT A LENDER OR FINANCE COMPANY. YOUR PURCHASE OF THE VEHICLE IS CONDITIONED UPON
FINAL APPROVAL (WITH NO CONDITIONS OR STIPULATIONS) BY A THIRD-PARTY FINANCE COMPANY. IF YOU
ARE NOT FINALLY APPROVED FOR FINANCING BY A THIRD-PARTY FINANCE COMPANY, THEN THE
TRANSACTION IS CANCELED AND YOU AGREE TO RETURN THE VEHICLE TO US. THIS PROVISION DOES NOT
APPLY TO CASH SALES.

Your purchase of the Vehicle is conditronac upen an agreement by a third-party finance company (‘Fmance Cempany”) to
purchase the Retail Instalment Sales Contract (RISC”) entered into between You and Us. If We cannot assign or sail the
RiSC to a Finance Company for any reason incluzing, but net limited to, that You hbave furnished incomglete, inaccurate or
false information, We may cancel the RISC and You agreo lo rotum the Vahicle to Us within 48 hours after You receive
rolice of cancallation from Us. If You fail to return the Vehicle within 48 hours, You agree that We may. solely at Our option,
and as may be parmitied by applicable aw, mmadialely retake possession of the Vehicle with right of entry wherevar the
Vehicle may e found and collect from You all reasonable expenses incurred by Us in connection with retakirg the Vehicia.
Upon retum of retaking the Vehicle You 2iso agree to pay for any damages to the Venicle incurred while tha Vehicle & in
Yeur passession or under Your control anc o pay the lesser of (i) $39.00 per day and 99 cenls per mile in axcess of the
Parmitted Mileage rental charge o (i} the maxmum amount allowed by law for vehicle usage/rental chargos, for each day
‘ollowing the 48 hour retum period. For each day the Vehicle is it Your possassion up to and including the 48 hour penod
foliowing the nolice of cancellation from Us, You are allcwed o place up to 100 miles per day on the Vehicle (‘Permited
Mieage”) The usagerental fee (if any) may be ceducted from any cown payment mace by You on the Venide. You wil ba
entitied to a refurd of any monies paid by You, less any expensas andier charges as descnbed above.

While the Vehicle is in Your possassion, all terms of this sdle, as set forth m this Agreement and in the RISC, including
thosa relating to the use of the Vehicle and insurance for L Venide {(comprehensiva/collision, persenal injury and any
other state required nsurance coverage] will be in full force. You acknowledge and agree that until the Vehicie has been
retumed to Us, You assume all risk of luss or destruction of and al nisk of ¢amage o tha Vehicle and all iabidity for any
damage or injury lo peopie or property {incucing tho Vehicia) from the use or operation of the Vehicle You wil maintain
insurance on the Vehicle to caver such nisks, and the insurance that You provide shall be pimary. You hereby assign to Us
the right to receive procoeds payable to You under all insurance policies covering said accident and You hereby aulhorize
and direct the cariers of all such insurance pokcies lo pay said proceeds directly to Us by check or drafl payatile to the
oraer of You alene. We are hereby irrevocably apgonted Your attomey in fact to endorse Your name to any chacks or drafls
ssued by sucn insurance carners by reason of such accident. Any such proceeds recoivad by Us shall be appiied toward
paymont of Your oblgation hereunder arc any excess of such proceeds over said obligation shall be remitted 1o You. You
agree to defane, indemnify and hold Us harmless along with Our shareholders, officers, employoes, agents, successors,
assigns and insurers from and against any and all claims, demands, suits, actions, se'ements, damages, costs and/or
expenses (including attormey’s fees and expenses) relating 1o of arising out of or in conneclion with the use or operation of
In@ Vehicle until the Vehicle has been retumed to Us.

This Conditional Sale ard Delivery Provision is entered infc contemparanegusly with Your RISC, if any. In the avent of a
conflict between the lerms of this Conditicnal Sale and Delivery Provision and Lhose of the RISC. the terms shal be
construed togethar to tho extent possible and anly the terms of this Conditional Sale and Dedivery Provision that are in direct
conflict with those of the RISC shall ve disregarded. If there is an irrecondilable difference batween this Conditional Sale
and Delivary Provision and the RISC, such that the two cannot be read together and which randers enforcamant of this
Canditional Sale and Delivery Provision impossible or impractical, then tha terms of the RISC shall govem.

IF YOU ARE UNSURE ABOUT THE STATUS OF YOUR TRANSACTION, WITHIN SEVEN (7) DAYS FROM THE DATE
gF THIS AGREEME OU SHOULD COMTACT US TO CONFIRM THAT YOU HAVE BEEN APPROVED FOR
INANCING.

Purchaser. Co-Purchaser: NJA__

(5.

TRADE-IN VEHICLES . ]

ANSC RPAARH REV 422 Purchasar: ‘r

a igs R i o 19§, 'With respect 10 each Trade-In Vehida, You represent and
warrant that: (i) the Trade-In Vehicls is property biec to You. You have the richt to sell or otherwise convey such Trade-In Vanicle, and it is
fre0 and clear of liens or eocumbrances axcest as may be noted on the first pege of this Agreement and/of on & separate Trade Vehico
Payolf Authorization ‘orm; (i) the Trade-In Vehcie has not had ds vehcle dentification numbar ("VIN') aftered or changed and the VIN
2ppearing on the Trade-In Vehicle comesponds 1o the VIN wivch apoears on the certificate of tio. and (i) the Trage-In Vekide has all
requited aif poilution control equipment propery conrected and undamaged. in adaition, urless You specficaly advise Us clherwisa in
witng, with respect to cacn Trade-in Vehicle You represent and warrant that the Trade-In Vehicls has never been Uled a saivage, [unk,
Tebut o lemon law buyback vehide; is not a gray market vehicle; has never been used in police of tax sericu; has rot suiferec any damage
whatsoever [o the frame, structural damage, cracks fo the enging block. of foog o waler penetraton damage: You have not removed
equemont rom the Tracde-in Vahicio, and the odomater reacing shown Is accurate I ary of the ferogeing representations and wamanties

are untrue or incorrect Wa may, at Owr sole opton. retan the Trade-in Vehidle as securily anc couect damages or We may rescind the
ourchase of the Trade-In Venicle the Vehicle

A Co-Purchaser:  NIA Paga 3ol §
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Q142023
| 5. TRADE-IN VEHICLES, cont. |
8 Purchaser Obligations with Respect to Trade-in Vehicles: Any Trae-in Vohsti saivered by Youto Us @ Sonnectan with 'hs iransscton

shall be accompanied by a tlie of documents sufficent io enabie Us 16 COI3N 4 1t 10 the Trade-in Verichy M 3C2010aN0s WiN 2pChiadie s
AW You aGree 10 SIgN Any and all CoCuMen NECeSSaTY 10 Comply with Your dbigatons urder tha secton. You further agree that Vour falure
0 comply With this section wil resul @ Your obsgaton to pay Us the vakue of the Trade-In Veride n cash

< Permission o Contact Licaholder: You achnowage and agres a1 You Rave green UsS pemas e 10 centact Me kenhaiger ea Your Trace:
n Verroe(s) m order to sblam paycf! mformaten regarding the Trado-in Venhces) descnted m ths Agreement You understanc 'hat
MIOMANLCH AU YTuF 3CCoUNTSH S Prvate And N1 MY isnhaioer My 0O 35kas 10 reveal Nerpubic Corsanal MICImanon about Yould Us I
accordance with federal and state privacy laws, You hereby authcrze the Senholdar to refease Your payo!t mfcrmaton to Us ang answer any
Juestions that Wo Rave W respect 10 Your acCountis) Thes information wii be used only i connecten with Ihe Tansachon that You hive
rNated and oniy for tha purpases or afich it has Deen provided

a 1o Trpde-in V. 3 1t You are ceavenng a Trade-in Vet 10 Us M COMNEsion with 1118 Tarsacnon anc the detvery o' the Trade-in
Varicla 10 Us will not ocour until We delver the Vateds 1o Yeu, the Trade-n Veicie allowance sat forth o thes Agrooment may Do reduced
1 e vaiue of the Trade- n Vehicle has baen materaly ceninshed 23 3 fosul of phvsical Camage, araraton of dotanciaton v machandcal
Londiton other than normal wear anc 12ar i You are dssatisfied »tn he reduted Trace-in Vehce alowance  You may cance! ths Agreament
and W will refunc 1o You any deposd o pariial payment, prowded that the Gancelaton ooturs prot ' You taking cetvery of e parchased
Vehidle

(6. ADDITIONAL TERMS |

4 hoOCral Promses: YOU ACKNOWLEDGE AND AGREE THAT YOU ARE NOT RELYING UPON ANY STATEMENT OR PROMISE BY ANY
SALESPERSON, SALES MANAGER, OR ANY OTHER EMPLOYEE CF QURS THAT IS NOT CONTAINED IN A WRITTEN DOCUMENT
EXECUTED BY US AND YOU.

¢ Limitation of Liabiity: TO THE MAXIMUM EXTENT PERMITTED BY LAW, YOU SHALL NOT BE ENTITLED TO RECOVER FROM US ANY
CCNSEQUENTIAL DAMAGES (INCLUDING DAMAGES FORLOSS OF USE. LOSS CF TIME, AND LOSS OF PROFITS OR INCOME), OR ANY
OTHER INDIRECT OR INCIDENTAL DAMAGES ARISING DIRECTLY OR INDIRECTLY FROM THIS AGREEMENT OR TRANSACTICN.

¢ Purchasers Rights Cue to Deater's Faduro to Defiver Vehicie: f Te Veride S not deiverad 10 You as spectied 2 2000r0a70a win Tis Agoement
and o ke ' coiver 5 ot aTrbuted 10 You, You have the nght o cancd s Agreemont and 1o reoenve 0 Bl refund of Your cepcsil. # you favs
deinered 3 Traco-n Yetidke ' Us, 'Te Trade-in Verchs shal ba rebmed 10 You, or § he Trade-in Vahaia S not svaialie Ve shal refud o You Te
acaz vave of Te Trade-in Verese

1 Purghasgrs Qbiigation to Pay; You grant o Us and Ve retan a secunty rierestn e Vehice and any Trace-n VenGe unil such tme &5 YouFa
mel Your oohgaton uncer ne Agresmient (S S 3¢ash sale, payment S gamanced and cun upan deiery of T Vencie T any payment o Ls,
whather a3 a cenost of full o Dartal DanTment s made by Gheck which & subseguently Sishonored You agres that wifin 24 hours falowng wrilan o
ol robon Tom Us Tat e check has been debhonorna, You wii (a) pay Us T2 amount o The refumed dheck a0ng Wi any 300IaNe Dank hames
ncash or certhed Urcs. o (b} rewm e Vetvde ts Us. 11 You tad 10 ey S0y T 3mount of T retumed chedk 300 apoicatie Tanges 1 good Unds
o retum e Vence 1 Us, W may, at Our scin opton, pursue al avaladie eg remedies Fat Ve may have, roucng reafinning Tis Agreamartanc
holging 'You contractualty labie for Be Unpad Balanco Due, as shown 00 118 ront of s Agraemert. of carcoeing T sale and netaking mmedacs
possasson of Te Vanck and colectrg Som You ab reascnatie xDenses noumed by Us N conrecton wih retacng he Vehide  Lpon retum of
retang of Te VehGe memnmlawmmu‘.’mmmrrwnmom\’mmnqwmam’w
Contros Ana A Cady rentai charges of SB9 o each ATy that the VehGe remanog N Your POSSssion Of UrGer Your conTal 1 Ta event Tt Your checx
s Gshoncred, Wi M3y 350 elan Te D e Vehcs undl full payment < receved for the dshoncnd check and appicatie bark dharges

Assist with Registration and Taling; You 3gi=2 D cocperate and $gn al cocuments and Lise 31 recessary sioos e

maym;mmvmmnwmmwc&mn.m-eamesﬂmd.wfdmmmgmamn,mmwwmwmmr
e plent of the partes and SOMBSUMMATE e TANSAZHoN &S Agreed 10 hofan of N 1ho assoaaed Rewl nstaiment Saes Contract,

{  Dealers Rights Upon Dgtault by Purchaser; In T event of any S by You ¥ perform Your chgasons unoer s Agroement ncuding, Tt net
mitec to. ary Sure 1o bke detvery of Or 10 pay the agreed upon once for the Venide, Ve shal be permilied 10 cofect of 1e1ain an 2mourt ecual 1o 2y
mrmmummmmmzwmuvwm“mrﬂmmmerrmhwrmnmnmd:um Vg M3y
retum any Trace-in Vetrce 1o You 4 Wie farve ol aready sold 1 5o @ng as You conaumently pay 1o Us any amcunts Sue 0 US 0f 03 Dy Us 10 saisty
any tens of eNCUIMCIaN0es Tareon 2 Ve rave arescy sold Te Trace-in Vs, We adl nefung %5 You e acaa cash aiue of tre Trage-in
Verice(s) ©5s any amaunts dun of pad by Us 10 Satsfy any lens o enaumtances hereon, tu # he amourts pad by Us 1o satsty any lers o
encumbrances exoood the actial cash value of the Tradein Vetsdes), You must pay e aiference 1o us. Moreover, in all nstanoes. e may codud
ﬂm.mmummmmth'mmnmh-subVw.nmmrawmamudwmm
Fvatabie 10 Us al @w o noguty

3 Jury Tral waiver: SY ENTERING INTO THIS AGREEMENT YOU AGREE TO WAIVE YOUR RIGHT TO A JURY TRIAL

h ,Immm.mmAlwmm;s«fesa-mrmwmmwmumsmmimaﬁunmn:r,m-mnm‘ua
ccated, urtess agreed oTerase by the partes Mmmmawwnrgmwmtm«w.ﬂ.qummaf
Eemawmmﬂu.su"."-m.lgy‘uibeﬂodnmaqmﬂmmm\adnmumauwnmmaﬂsoamN
Aymmvaummmmmwmmc!mmtenMMam

. Personglinformation: ¥ U R DrovCec conan personal and denttying NICIMaten 1) Us  cornecton wih 1is Tamsacton You expressly corsent
tmmemmmvwmsm:-wmmmmmmm of photocopy. SCaN. SWEE, J000SSaG machng-
readabie riormaton, of ohensse xdmm_mwmmmmbmwmdnewmmmm
processng ol Trs transactan

. Electronic Records; Vmag'enm'.'mmaymmmﬁﬂrmmmﬁhm‘:mmmrqwmimm; korg, but

" rot krmited 1o, documents and reaords images. and Tat Ve may gispose of onginal documents. You agrea Tl a copy of any SUCH GECITNC 1E0CITs
w,mwmmwmbmhmasanwulmwmw.marwmQMMbww&m

" Mchzqea:’\a(ﬂmra,-narmtﬂcm::wmﬂ‘sm\‘cumua,wa&vmrw‘lﬂl‘J‘mw;wm
You (Dy c2is. emads, e massages. ummmmm\w]wmfmmmmmmnwmdumxt&tm
MesSages Of AUIOMANC teephone C@sng Jevices. Ywnwmﬁmnnmmmmmmmwemmvmv
r.a:Ymptwmmuwm.vmamalam'Jmo.mﬁrgmzlmmmmmﬂamamhruedwmmmMWamfwmwwm.
cata, or oher charges.

1 arty and @l Gocuments Necessary 10 compete T terms of 14 3o
l‘: leu:;:::n‘l:?ﬂ;;wlmmymnm'n;mmayru’oumuommwawmpmumweaqmrmaﬂm:gmsau.
[ waywdmmwsmnmmmwm;wuemm«msmm&mre:mmwim
dwwmmmmmmumwmnnumwcﬁmmmwmfmm )
W mwdmwmummmmmﬂdaﬁewlmm&uwmmmmdemmu
ma Vohce ThsWmmmmmmmwwwmuimm,mam1mm‘ (1) approprate
tranang disdesures are made and (1) 4 Retad irstaiment Sakes Contract is exeauted by You and Us.

Co-Purcnaser:  NA Paged A
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|

| 7. ARBITRATION PROVISION

This secton appies to Your [a) purchase of the Vehicle and purchase of lease of any other vehuiss), mdudng any negotiatons
or apphcaton(s) for credit or other dealings of interactons with Deater and/or Dealer's patents, subswciaries, afidates,
PredecesSOrS, SUCCESSOrS, And assigns, and 2ach of thes respactive ownars, directors, officers, managars, employees, vendors
and agerts (herenafier Dealer and all olher partes ksted m ths subseclion (a) colecively refermed o as Teaker Panies’) (b)
senicing e Vehicle or any other vehicle(s) sith any of the Dealer Parties; and (¢) reviewing, negotatng o axatutng any
| documrents or agreements during the course of nteractions wih any of the Daa'er Pantios (collectnely, moucing al subparis isled
abave “Purchaser/Dealer Pary Interactions”) |

You and Dealer Parties agrea that neutral and binging a:iIralion on an indwidual Dasis only between You ana Dealer Parties
i1 bo the scie method of resolving any claim. dispute or controversy (collectively. *Clams’) that edher cany has ansing out of
or relatng to Purchaser/Dealer Party Intaractons, with the sele exception that ednor party may fie and adudcate Claims ina
small dams courl as an allemalive 1o proceeding with arbdration, prowvided the total amount sought m smal clams count
| inclusave of attorney's fees and costs, if appicable, is less than the statulory doilar amaunt of that court's il junsgiction. Clams
| incade, but are not imited to the foliavwng: Ciaims in contract. tort, regulatory, statutory, equitabie. o7 oltherawse. Claims relating
| to any representations, promises, underakngs, wamantes, covenants or service, Claims regarding the interpeelation, scope, |
or valxity of this Agraemant, of arbitrability of any ssue; Claims between You and Dealer Partes: and Clams arising out of or |
ralating to Your application for crecit, this Agreement and/or any and all documents executed. presonted of negotiated cunng
PurchaserDealer Party Interactions, or any resulting transactan, senvice, or relabionship, inciuding that with Dealer Farties, or
any refationship with thira parties who do not sign this Agreement that arises out of the Purchasar/Cealar Party Interactions

BY ENTERING INTO THIS AGREEMENT, YOU GIVE UP YOUR RIGHT TO HAVE DISPUTES DECIDED IN COURT {OTHER
THAN SMALL CLAIMS COURT) OR BY A JURY. YOU UNDERSTAND THAT DISCOVERY AND RIGHTS TO APPEAL IN
ARBITRATION ARE GENERALLY MORE LIMITED THAN IN A COURT ACTION, AND OTHER RIGHTS THAT YQU MAY
HAVE IN COQURT MAY NOT BE AVAILABLE IN ARBITRATION. YOU ALSO GIVE UP YOUR RIGHT TO PARTICIPATE IN |
AN ACTION AGAINST ANY DEALER PARTIES ON A CLASS, REPRESENTATIVE OR OTHER SIMILAR BASIS
\
\

{COLLECTIVELY, “CLASS ACTION"), INCLUDING ANY RIGHT TO CLASS ARBITRATION OR CONSOLIDATION OF
INDIVIDUAL ARBITRATIONS WITH OTHER CLAIMANTS.

| To demandg arttration. the party seaxing arbitration must serva the opposing party with a wrlton demandg for artatration which
mciudes a detaled statement of the facts supporting the claim ard the reliel mquested  Once a dermand for arbitration has

| been made by either pany. atbitration shail ba the exclusive means of resclving the sutject dispule or conlioversy Fadure to
arbtrate as required haren may subject the party faling to arbitrate 10 kabdity for consegquental damages sustamed by the
othar party. Any arpiration hereunder shall be govemned by the Fedaral Arbitration Act{3 US.C. § 1, et seq. toremafier the
*FAAT) an¢ net by any state 'aw concermng arbitraten The parties snhall agree in wriing as 'o the arbitraton forum andior
arbitravon rules. The arbidration wil be conducied by a single artitrator {"Arbitrater”) who shall te an attormey of retired udge
selacted by mutual agreement, If the parties cannot agree on the selection of an Arptrator, @ther party may seek appointment |
| of an Aroitrator pursuant 9 U.S.C § 5. Your partion of the cost of the aroilration itself andior the Arbdrater’s fees shall e imited

| 1o the amaount of the filing fee n effect for the Feceral District Court in the District in which the arbitraten takes places al the
time the demand s fied Dealer shall pay all arbitration costs and Arbitrator's fees in excess of that amount, uniess the Arpitrator |

| ‘ater shifts responsiniity for fees under applicabie law. Each pany. nowover, shall ba respensibie for its own altlomaey of expert
| feas and itgation costs, unless otherwise awarded by the Arbitrator under applicable aw

The Artitrator shal foilow controliing law and issua a reasoned decisicn in wnting with a supporting oprion based on apphicabe
| law. f there is no appeal as stated below. the Arbdrator's award shall be final, bnding. and conciusive on the parties (except
| as otherwise provided for under the FAA) and any unpad award may be confirmed or entered in any coun af compelent
| unsdicton. At ether party's election and within 30 days of receipt of the Artxtrater’'s award. such award may be appealad to
ancther arbdrator ("Appelate Arbitrator”). whe shal be a single person and who shail be chosen in the same manner as
sescnbes above. The Appeilate Arbaralor shall apply to the underlying decision and cpinion the same standard cf review
applicable for review of the rulings from a tench tnal of 3 civil case in the appeliata courtin the county in which the arbitration
i$ proceecing and shall Issue a reasoned decision in wnting with @ supporting opinion based on such mvew and applicable |
|law The Appellate Arbdralor’s decision shall be final, bnding and conclusive on the parties {except as otherwnse provded for |
| uncer ‘he FAA) and any unpaid award may be confirmad or entered in any court of competent juriscction. In the avent either
| party fles a Claim(s) againsl the other, resuitng 1 a ruling that a portion of this Arbitration Provision s unenforceable, the
| portion of this Arbitration Provision that has teen ruled 1o be unenforceable shall be severed, and the remaining lerms shall be
| enforced. However,  the partan of the Arbdration Provision that was ruled to te unenforceatle is o ndudes the abave waivar
of Class Acticn ngh wvision shall be unenforceable in its antirety
N/A

Co-Purchaser

Purchaser

| 8. FINAL SIGNATURE BLOCK ik X TR !

By signing ceiow You regresent 1nat You are at leas? 1§ years of age anc have aulhonty ' enter N0 s Agreement YOu Navd feac 3F Dages
of this Agreemant in their entirety (incluging the above Artaration Prowision] anc hereby acknowledge that ihe Agreement i§ fully fited n and
accurately refiects the negotatons and agreemaents between You and Dealer If You i rot ungerstand any of tne above, You have Nag Your
own represeniative and agent reac and xplain in Your naliva language (o7 have nad the opperuniy but have alected not o ¢o so) all of Mo abave

and “rogeng. NO REPRESENTATIONS HAVE BEEN MADE THAT ARE NOT SET FORTH HEREIN.
~ WA
Purchaser Signature. - —

N/A

Co-Purchaser Sgnature. _ . =

Dealor Signature /"fﬂz i _—
i
MSURE YOU RECEIVE A WRITTEN RECEIPT FOR ANY CASH TENDERED ON THIS TRANSACTION

ANSC RPA ARB REV 422 Fage 3 of8
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE No.: 2023-CO-10-00180

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
MICHAEL BOLMER,
PlaintfT,
V.
PLAINTIFF’S MEMORANDUM

IN OPPOSITION TO DEFENDANTS’
MOTION TO COMPEL ARBITRATION

CHARLESTON ANUSA, LLC
D/B/A AUTONATION USA
CHARLESTON AND WESTLAKE
SERVICES, LLC D/B/A
WESTLAKE FINANCIAL
SERVICES,

Defendants.

e e e e e e e e N N e e S e e S S’ et S

COMES NOW PLAINTIFF Michael Bolmer (“Bolmer”), by and through counsel,
respectfully submits this Memorandum in Opposition to Defendants” Motion to Compel
Arbitration against Defendants Charleston ANUSA, LLC d/b/a AutoNation USA Charleston

(“AutoNation™) and Westlake Services, LLC d/b/a Westlake Financial Services (“Westlake™).

INTRODUCTION
The American Arbitration Association has already determined that Defendants have
waived their right to arbitrate and that Plaintiff could file this matter in this Court." That
determination aside, under South Carolina law, waiving a party’s right to arbitrate is fact-
determinative. The Court considers the actions of the party secking arbitration. These actions

include whether the party has been inconsistent with the right to arbitrate, such as participating

I «As of this date we have not reccived the required fees from AutoNation USA
Charleston in this matter. Accordingly, we must decline to administer this case and
have closed our file. According to R-1(d) of the Consumer Arbitration Rules, should
the AAA decline to administer an arbitration, either party may choose to submit its

dispute to the appropriate court for resolution.
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in litigation or delaying the arbitration request. In doing so, courts generally consider factors
such as the length of time between the commencement of the action and a party’s motion to
compel arbitration, the extent of discovery conducted, and whether the delay has prejudiced
the opposing party.

Applying this framework to the present case, Bolmer submits his opposition to the
motion to compel arbitration filed by Defendants AutoNation and Westlake. This Court will
find that because of Defendants’ multiple failed attempts in engaging in the American
Arbitration Association (“AAA™) arbitration proceeding filed by Plaintiff, Bolmer has been
prejudiced by Defendants’ delay. Therefore, the Court should deny Defendants’ Motion to
Compel Arbitration.

STATEMENT OF FACTS

On or about March 14, 2023, Bolmer and AutoNation entered a Purchase Agreement
for a 2012 Ford Focus (“subject vehicle”) financed through Westlake with the remaining
balance after a trade-in for $5,752.28. Due to oil leaks found in the subject vehicle, Bolmer
returned the vehicle to AutoNation per their five-day/250-mile return policy and purchased
another vehicle. Despite returning the subject vehicle, Westlake continued to demand payment
for the same.

On or about June 21, 2023, Bolmer filed an arbitration with the American Arbitration
Association (“AAA”) under AutoNation’s Retail Installment Sale Contract and paid AAA a
$232.87 filing fee for the same. The same day, AAA assigned the arbitration “AAA Case
Number 01-23-0002-7781.” On August 16, 2023, AAA sent correspondence to the parties
about the Demand for Arbitration proceeding. Further, AAA requested AutoNation to submit
filing fees of $675.00, and such payment should be received no later than August 30, 2023. 1t
was also stated in the correspondence that “*AAA may decline to administer this dispute if the

business doces not timely respond.”
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On September 8, 2023, AAA sent additional correspondence to Defendants stating that
AAA had not received the administrative fees from Respondents as requested. AAA stated that
Defendants must pay the fee by September 22, 2023, and that Bolmer had already met the
requirements. AAA also stated that the awaited fee was due regardless of whether the case was
settled or was withdrawn. Further, AAA notified the Parties that if AAA does not receive the
Respondents’ portion of the filing fees in a timely manner, it will notify the parties that AAA
will closed the case and refund the payments made by Claimant Bolmer.

Again, after not receiving any of the requested and demanded filing fees from
Respondents, on September 27, 2023, AAA sent additional correspondence to Defendants
stating it had not received the required fees from Defendants, and, therefore, “we must decline
to administer this case and have closed our file.” Further, “because [AutoNation’s] failure to
remit the foregoing constitutes a failure to adhere to our policies regarding consumer claims,
we may decline to administer future consumer arbitrations involving [AutoNation].”

Defendants’ repeated failures to engage in the AAA arbitration proceeding, a forum
they chose in a contract of adhesion and imposed upon Bolmer, and pay their required
arbitration fees, despite multiple requests from AAA, has prejudiced Bolmer. Bolmer suffered
and has continued to suffer damages by the conduct of the Defendants, including but not limited
to the loss of the AAA filing fees, several months of time wasted while this matter proceeded
before AAA, resulting in continued damage to his creditworthiness and lost credit opportunities
and increased cost of credit, inconvenience, aggravation, embarrassment, frustration,
humiliation, and garden variety emotional distress in an amount to be adjudicated by this Court.

LEGAL ARGUMENTS

L. AAA MAY WAIVE A PARTY'S RIGHT TO ARBITRATE IF IT FAILS TO COMPLY WITH
AAA’S RULES, INCLUDING THE FAILURE TO TIMELY PAY THE REQUIRED FEES.

AAA’s rules are not mere formalities, rather they are crucial guidelines that parties must

uphold and follow. Failure to engage in these rules can lead to scrious consequences, including
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the refusal to participate in future arbitration proceedings through the AAA. Further, under
South Carolina case law, a party’s motion to compel a matter to arbitration proceeding may be
denied if the party does not adhere to the AAA’s rules. This precedent was established in the
case of Reynolds v. Wyndham Vacation Resorts, where Defendant’s motion to compel
Plaintiffs' lawsuit to arbitration was denied. Reynolds v. Wyndham Vacation Resorts, No. 2020-
CP-26-07441, 2021 S.C. C.P. LEXIS 2288, at *2 (S.C. Ct. Common Pleas 2021). That case
arose from a Plaintiffs' purchase of timeshare interest from the Defendant. /d. Plaintiff signed
a contract that included an arbitration clause. Pursuant to the agreement, Plaintiff filed with the
AAA. Id. at *4. However, it was found that "Prior to the filing of this arbitration, the business
[Defendant] failed to comply with the AAA's policies regarding consumer claims.
Accordingly, we must decline to administer this claim and any other claims between
[Defendant] and its consumers at this time." /d.

[n deciding Wyndham Vacation Resorts, the Court used the law in Dillards, Inc., which
stated that because Defendant failed to comply with the AAA’s requirements as well as failing
to pay their arbitration fees, the AAA dismissed the case for Defendant’s failure to participate
and abide by the AAA's Rules and Procedures. fd. at *6. See Brown v. Dillard’s, Inc., 430 F.3d
1004 (9th Cir. 2005). "The Eleventh Circuit held that [Defendant's] failure to arbitrate and
abide by the AAA's Rules and Procedures was a breach of contract.” /d. at *6-7. Further,
because Defendant breached, the Court could not compel Plaintiff to arbitrate /d. Additionally,
the same outcome would be reached under the doctrine of waiver. “The Court found that
[ Defendant] had knowledge of the arbitration clause, that [Defendant] had acted inconsistently
with that right of arbitration and that [Defendant's] action prejudiced the employce.” Meeting
those requirements under the doctrine, Defendants waived their right to arbitrate. “We have no

trouble concluding that the delay and costs incurred by [Plaintiff] are prejudicial for the purpose
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of wavier analysis.” Reynolds, 2021 S.C. C.P. LEXIS 2288, at *7 (quoting Brown, 430 F.3d
1004 at 1013).

Undeniably, the Court in Wyndham Vacation Resorts came to the same conclusion in
Dillards, Inc. and denied Defendants’ motion to dismiss and compel arbitration. The Court's
decision was a clear affirmation of fundamental fairness, stating, “[Defendant cannot mandate
arbitration pursuant to the AAA, refuse to comply with AAA's requirements, and then compel
Plaintiffs to arbitrate pursuant to the rules it has cherry picked.” /d. at *8.

This Court should apply the same rule of law in the present case. Bolmer filed a suit
through the AAA on or about June 21, 2023, pursuant to the adhesion arbitration agreement
both parties signed during the transaction of the subject vehicle. The agreement stated,

“Once a demand for arbitration has been made by either party, arbitration shall be the

exclusive means of resolving the subject dispute or controversy. Failure to arbitrate as

required herein may subject the party failing to arbitrate to liability for
consequential damages sustained by the other party. Any arbitration hereunder shall
be governed by the Federal Arbitration Act (9 U.S.C. §1, et seq., hercinafter the “FAA™)
and not by any state law concerning arbitration. The parties shall agree in writing as

to the arbitration forum and/or arbitration rules.”

(Emphasis Added) (Exhibit A).

The AAA sent three correspondences on August 16, 2023, September 8, 2023, and
September 27, 2023, notifying the partics that Defendants’ arbitration fees needed to be paid
to AAA to further the arbitration proceeding. The last correspondence sent by the AAA on
September 27, 2023, to both partics stated,

“As of this date we have not received the required fees from AutoNation USA

Charleston in this matter. Accordingly, we must decline to administer this case and

have closed our file. According to R-1(d) of the Consumer Arbitration Rules, should

the AAA decline to administer an arbitration, either party may choose to submit its
dispute to the appropriate court for resolution.

Any payment submitted by a party will be refunded shortly.

Additionally, and because AutoNation USA Charleston failure to remit the
foregoing constitutes a failure to adhere to our policies regarding consumer claims,
we may decline to administer future consumer arbitrations involving AutoNation
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USA Charleston. The AAA’s consumer policies can be found on the AAA’s website,
www.adr.org. We request that AutoNation USA Charleston remove the AAA name from
its consumer arbitration clause so that there is no confusion to the public regarding our
decision.

If AutoNation USA Charleston advises the AAA in the [uture of its intention to comply
with the AAA’s Consumer Arbitration Rules and if applicable, resolves any outstanding
payment obligations, the AAA may consider at its solc discretion, accepting newly filed
consumer cases going forward.”

See Exhibit B.

Defendants received multiple notices for their required arbitration filing fees and
opportunities to arbitrate this dispute with the AAA and failed to engage and comply with the
rules and procedures of the AAA that they forced upon Plaintiff. These failures resulted in
waiving Defendants’ right to arbitrate. The AAA has explicitly stated that Defendant failed to
adhere to their policies and, therefore, can decline future consumer arbitrations involving
Defendant. This means that the Defendants’ actions could have a lasting impact on their ability
to arbitrate future disputes with the AAA. Furthermore, in applying the above law and
framework used in Wyndham Vacation Resorts, Defendants breached their contract by not
abiding by the AAA Rules and Procedures. Defendants had knowledge of the arbitration clause
but acted inconsistently with that right of arbitration by not paying the fees to arbitrate, and
their actions prejudiced Bolmer. Moreover, AAA has already declared that Plaintiff
Bolmer “may choose to submit its dispute to the appropriate court for resolution.” Id.

Allowing Defendants to proceed back into arbitration would very well relinquish the
rules and procedures put into place to protect consumers against businesses that try to
"cherry pick" the rules they want to enforce and follow. As the Court in Wyndham Vacation
Resorts stated, a Defendant cannot ignore and choose not to oblige by the AAA requirements
and then compel a Plaintiff into an arbitration proceeding they decided not to participate in.

Id.

I1. SOUTH CAROLINA LAW CONSIDERS CERTAIN FACTORS IN DETERMINING WHETHER A
PARTY HAS WAIVED THEIR RIGHT TO ARBITRATE.
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While no definitive South Carolina cases explicitly state what constitutes a party’s right
to waive arbitration, courts consider these cases fact-by-fact. “There is no set rule as to what
constitutes a waiver of the right to arbitrate; the question depends on the facts ol cach case.”
Liberty Builders, Inc. v. Horton, 336 S.C. 658, 665 (Ct. App. 1999). South Carolina, along
with other jurisdictions, generally applies three factors to determine whether a party waived
their right to compel arbitration: "(1) whether a substantial length of time transpired between
the commencement of the action and the commencement of the motion to compel arbitration,
(2) whether the party requesting arbitration engaged in extensive discovery before moving to
compel arbitration; and (3) whether the non-moving party was prejudiced by the delay in
sccking arbitration." Carlson v. S.C. State Plastering, LLC, 404 S.C. 250, 257 (Ct. App.
2013) (quoting Davis v. KB Home of 5.C., Inc.,394 S.C. 116 at 131 (Ct. App. 2011)).

Further, “The party secking to establish wavier has the burden of showing prejudice
through an undue burden causcd by a delay in the demand for arbitration.™ General Equip. &
Supplv Co. v. Keller Rigging & Constr., SC. Inc. 344 §.C. 553, 556 (Ct. App. 2001). Scc Sentry
Eng’r & Constr., 287 S.C. 346, 351 (1985). “Determining whether a party waived its right to
arbitrate is a legal conclusion subject to de novo review; nevertheless, the circuit judge's factual
findings underlying that conclusion will not be overruled if there is any evidence reasonably
supporting them.” Liberty Builders, Inc. v. Horton, 336 S.C. 658, 665-666 (Ct. App. 1999).

In Horton, Appellant contracted to build a house for the Respondents. /d. at 661. An
arbitration clause was included in the contract. /d. Disputes arose after changes were made
without Respondent's approval, failing to pay for those changes. /d. Appellant filed for a
mechanics lien, which started a lawsuit with the Respondent that lasted over the coursc of two
and one-half years before Appellant moved to arbitrate the case. /d. The Circuit Court Judge
applied the three factors to the case and found that because of Appellants delay, which
prejudiced the Respondents, waived their right to arbitrate. /d. The Court stated, “[Appellants]
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decision to file suit, participate in pretrial discovery, and engage in procedural maneuvering
for two and one-half years is sufficient to support the trial court's finding of waiver.” Liberty
Builders, Inc., 336 S.C. 658 at 667. See Worldsource Coil Coating, Inc., v. McGraw Constr.
Co., 946 F.2d 473, 477 (6th Cir. 1991) (“We conclude [Defendant’s] action in state court
seeking preliminary and permanent injunction and compensatory and punitive damages
indicates an abandonment of the right to compel arbitration and that [Defendant’s] right to
arbitrate is not saved by the terms of the contract or by the rules of the arbitration agency.”).
That Court relied on a reasoning from the California appellate court, which stated that:
“Among the difficulties we have with [the argument that this rule preserves the right to
arbitrate notwithstanding extensive discovery and litigation] is the fact that no other court
has accepted such an expansive interpretation of the AAA rule. At most, the courts which
have addressed the issuc have held that AAA's “no waiver™ rule means that participation
in a judicial proceeding, will not by itself give rise to a waiver. Indeed, one court has
expressly held that a "no waiver" rule does not prevent a waiver where participation in a
judicial proceeding has caused prejudice to an adversary.”
Id. at 666 (quoting McMillin Dev., Inc. v. Home Buyers Warranty, 68 Cal. App. 4th 896,
908 (4th Dist. Ct. App. 1998).

Even in the face of a no-waiver provision, the Court in Horton agreed with the
interpretation of the AAA and held that the right to arbitrate could be waived. /d. Therefore,
because Appellant brought suit against Respondents and then waited two and one-half years
to compel the case to arbitration, it was enough to waive their right to arbitrate. /d. at 668.

In applying the three factors to determine whether a party waived their right to
arbitrate to the present case, this Court will see that Defendants indeed waived any right to
arbitrate. Defendants are currently deciding they want to cooperate in an arbitration
proceeding after a substantial time transpired, leading to Bolmer being prejudiced. Bolmer
filed a Demand for Arbitration on or about Junc 21, 2023. Defendants filed a Motion to Stay
and Compel Arbitration on Scptember 4, 2024, about a ycar and three months later. As

stated, Defendants were given multiple correspondences by the AAA and chosc not to pay

the required fees and engage in the proceeding. This resulted in the AAA closing the casc
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and declaring that Bolmer “may choose to submit its dispute to the appropriate court

for resolution”. Defendants’ actions have prejudiced Bolmer by causing unnecessary

delays and additional costs associated with pursuing litigation instead of arbitration. In

addition, within that year and three months, Bolmer suffered significant financial loss.
CONCLUSION

AAA has already decided and declared that Plaintiff may choose to submit its

dispute to the appropriate court for resolution. Thus, Plaintiff has chosen to pursue

this matter in this Court.
WHEREFORE, PLAINTIFF prays that this Court deny Defendants™ Motion to

Compel Arbitration, and for such and other relief as this Court deems just and proper.

MILLER|CONWAY

s/ David P. Conway

David P. Conway, Bar No.: 80204

124C S. Goosc Creck Blvd — PO Box 938
Goose Creek, SC 29445

T: (843) 764-3334
F: (843) 764-3335

AND

/s/ A. Scott Waddell

A. Scott Waddell

Waddell Law Firm LLC

9200 Indian Creck Parkway, Suite 430
Overland Park, Kansas 66210

Ol e aswWilhawihirm . com

Telephone: 816-914-5365
*Pro Hac Vice
Attorneys for Plaintiff
Fcbruary 6, 2025
Goose Creck, South Carolina
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COUNTY OF CHARLESTON
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Defendant.

February 13, 2025
Motions Hearing
BEFORE:

The Honorable Jennifer McCoy, Presiding Judge.
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TRANSCRIBED B ¥:
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MS. GLUNT 4

PROCEEDINGS

(Whereupon, the following proceedings started at 2:33:19)

THE COURT: Michael Bolmer versus Charleston ANUSA LLC.

MR. WADDELL: Good morning, Your Honor. Scott Waddell
for the plaintiff.

THE COURT: Good morning.

MS. GLUNT: Good morning, Your Honor. Alexandra Glunt,
on behalf of the defendants Auto Nation and Westlake.

THE COURT: Okay.

All right. 1Is this your Motion for -- to Stay and to
Compel Arbitration?

MS. GLUNT: Yes, Your Honor.

It is my client's Motion to Compel Arbitration and Stay
this case. And, may it please the Court, Your Honor.

I'll just briefly say, Your Honor, this cause of action
arises out of Plaintiff Michael Bolmer's purchase of a vehicle
from Auto Nation in March of 2023. At the time of purchasing
the vehicle, he executed a retail purchase agreement which
contained a mandatory arbitration provision.

Your Honor, neither party today is challenging the
arbitration provision itself or that it governs this dispute.
The main dispute here is that Bolmer contends that Auto Nation
waived its right to arbitrate this dispute by failing to pay
the AAA filing fees. So I'll turn to the facts that are

pertinent to that argument.
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Prior to filing this lawsuit, Your Honor, in June of
2023, Bolmer filed a demand for arbitration with the AAA. In
August of 2023, the AAA sent correspondence to Auto Nation and
the other parties informing of Bolmer's demand for
arbitration. It -- the AAA did mail out the demand directly
to Auto Nation's dealership. Admittedly, several additional
notices were sent to Auto Nation at that the dealership. On
September 8th, specifically, of 2023, Your Honor, the AAA
notified Auto Nation that the filing fees were due con
September 22nd of 2023.

Unfortunately, the appropriate personnel at Auto Nation
did not receive the information in time to pay the filing
fees, so Auto Nation inadvertently missed that required
payment deadline. However, Auto Nation did not act
inconsistent with its right to arbitrate, which is key to the
analysis here.

Auto Nation reached out to our firm on October 4, 2023,
roughly a week after the deadline, seeking representation in
the AAA demand filed by Bolmer. The very next day, Auto
Nation's counsel in this firm, Your Honor, reached out to the
AAA to file a notice of appearance in the action. At that
time, the AAA accepted the notice of appearance but then
shortly after, the AAA reached back out to our firm indicating
that the matter had been closed on September 27th of 2023.

At the same time, however, this firm asked the AAA how it
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could reopen the case. The AAA informed us that the case
could be reopened with the consent of Bolmer. When we reached
out to Bolmer for the request to reopen the case, Bolmer
denied that, claiming that Auto Nation waived its right to
arbitrate.

Again, Your Honor, the sole issue here is whether Auto
Nation waived its right to arbitrate. First, I'll just
address in Morgan V. Sundance, Your Honor, the Supreme Court
directed that courts, when interpreting waiver under the FAA,
that they remove the element of prejudice and it should not be
included. Instead, court should focus on waiver as it
understand in breech of contract cases, which in South
Carolina and under federal law is the "Voluntary and
intentional abandonment or relinquishment of a known right."

Here, Auto Nation did not voluntarily or intentionally
relinquish its right to arbitrate. It was simply an
inadvertent error that the filing fees were not paid by the
deadline. In fact, after Auto Nation took steps to file a
notice of appearance and sought Bolmer's consent to reopen the
case. But Bolmer refused to reopen the case, not Auto Nation.

I'll address some arguments made in Bolmer's Memo in
Opposition, Your Honor, which claims that -- essentially,
Bolmer argues that the failure to follow the AAA rules results
in a waiver. In doing so, Bolmer relies on two cases. The

first case is Reynolds V. Wyndham Vacation Resorts, and the
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second is Brown V. Dillard's.

Candidly, Your Honor, I was not able to locate the
Reynolds case as cited, but when I pulled the quotes from
Bolmer's memo, I found a Russell V. Wyndham Vacation Resort
case, which is actually from the Southern District of
California, which appears to be the case that Bolmer relies
on. If it is not, I have not seen the case. But I'm just
pointing that out. I believe I found the case that was in --
supposed to be cited based off quotes pulls.

So relying on that case, Your Honor, Bolmer claims that
the case stands for the proposition that the Court declined to
compel arbitration because the defendant waived its right to
arbitrate after failing to comply with the AAA requirements.
But in actuality, Your Honor, that court actually found that
the defendants did not waiver their rights to compel
arbitration despite the administrative errors that occurred.

Specifically, Bolmer uses a quote from that case and
cites it as the court's holding, which says, "Prior to filing
of this arbitration, the business failed to comply with the
AAA policy regarding consumer claims. Accordingly, we must
decline to administer this claim and any other claims between
Defendant and its consumers at this time."

Now, Bolmer cites that as the holding, Your Honor.
However, the quote cited is actually a quote from the AAA's

letter to the parties after the defendant failed to timely
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MS. GLUNT 8

abide by the AAA rules. It was not the holding in that case.

Importantly, Your Honor, in the Wyndham case, the court
actually distinguishes the facts from the Brown case, which
I'll turn to next, because the defendant in that case -- in
the Brown case -- sorry. In comparing the Brown case tc the
Wyndham case, Your Honor, the court found that the defendant
in the Wyndham case acted differently than the defendant in
the Brown case because the defendant in the Wyndham case
actively attempted to resolve the issue with the AAA.

So the court -- and that's exactly what happened here.
Auto Nation actively attempted to resolve the issue with the
AAA. And that 1s a distinguishing factor in the Wyndham case.

Your Honor, second, Bolmer relies on Brown V. Dillard's.
I believe it's a 9th circuit case. That case is also
factually distinctive from the facts here. Briefly, Your
Honor, Dillard's had employment agreements that contained
arbitration provisions that required its employees to
arbitrate employment-related claims.

Brown initiated a demand and payed her portion of the AAA
filing fee. Dillard's failed to pay that filing fee and
failed to participate in the arbitration. The court notes
that Brown called Dillard's several times, trying to discuss
the arbitration with them. Dillard's actively ignored the
plaintiff in that case. And later, Dillard's counsel finally

ended up discussing the arbitration with the plaintiff and

71





22

23

24

MR. WADDELL 9

tcld Brown that her complaint had no merit and that Dillard's
refused to arbitrate the case. Dillard's admitted that it
refused to arbitrate the case and that it had acted
inconsistent with its right to arbitration. Based on that,
Dillard's own admission that it admittedly refused to
arbitrate the case, the court found that Dillard waived its
right to arbitrate.

Auto Nation here, obviously, was not outright refusing to
arbitrate the claims, rather they inadvertently failed to pay
the filing fee and sought to reopen the matter, and they did
even file a notice of appearance in that action.

Your Honor, based on that, and again, the waiver law in
South Carolina is clear, it is the voluntarily relinguishment
of a known right, and that just did not happen here. 1In fact,
Auto Nation sought to reopen the case and tried to comply with
the AAA's requirements. It just did so, I believe, seven days
late.

THE COURT: All right. Thank you.

And that's all I have initially.

THE COURT: All right.

Mr. Waddell, do you care to respond?

MR. WADDELL: Briefly, Your Honor. May it please the
Court.

I think one of the things that's important to establish

here is that there was actually two arbitration agreements
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related to this matter. One, that was attached to the Motion
to Compel Arbitration within the retail purchase agreement;
and then a second one in the retail installment sale contract.

The reason I bring this distinction to you is the one
attached to the defendant's Motion to Compel Arbitration does
not (indiscernible) arbitration provider. It basically allows
the parties to choose who's going to conduct the arbitration.

Whereas the one attached to the retail installment sales
contract -—- and I believe attached is Exhibit C to the
opposition filed, provides for two different entities to
conduct the arbitration, one of which is the American
Arbitration Association. I bring this distinction to you
because it's not like the claimant herein unilaterally chose
some obscure arbitration provider to administer the case. T
chose one of the only two options available pursuant to the
adhesion contract.

And, again, the AAA gave both defendants three
opportunities to pay their share of the filing fee before
unilaterally making a determination themselves that the
defendants had waived their rights to arbitrate and that the
claimant had a legal right now to file in your court, which
we've done. I think that finding by AAA itself, being that
AAA was one of the two providers cffered by the defendants
here and their determination that that right has already been

waived, should be outcome determinative.
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But in the end, this matter needs to get going. I mean,
that arbitration was filed almost two years ago, now. We
filed that arbitration in good faith. There was no attempt to
hide the ball. But it just it seems rich for a business to
force arbitration upon a consumer within an adhesion contract
and then irrespective of whether or not they are being gutted
by legal counsel to ignore those demands to arbitrate cnce a
claim has been filed. And so we'd like to move forward and to
move forward with you.

That's all I've got. Thank you.

THE COURT: Okay.

All right. Any responses, Ms. Glunt?

MS. GLUNT: Just briefly, Your Honor.

I believe Bolmer's counsel, Mr. Waddell, focuses on the
language in the AAA's letter, which basically states that
should the AAA decline to administer an arbitration, either
party may choose to submit it's dispute to the appropriate
court for resolution. That same language, Your Honor, is in
the Russell V. Wyndham case out of the District of South
California -- Southern District of South Carolina -- sorry --
Southern District of California. That same language was 1in
the letter that that court considers, but does not consider it
as part of a waiver analysis.

And so, Your Honor, I would just say, even in that court,

the court found that the defendant had not waived it's right

74





MS. GLUNT 12

to arbitration and compélled arbitration, even with that very
same clause. So, no, I do not thing that's dispositive on an
issue of waiver.

Your Honor, this complaint ended up being filed on
January 12th of 2024, and we filed this Motion to Compel in
September of 2024. There's plenty of cases that say that this
time frame does not result in a waiver and there has been a
minimal discovery at this time.

THE COURT: Is there -- is this the first time this
motion's been scheduled?

MS. GLUNT: I'm sorry?

THE COURT: IS this the first time this motion's been
scheduled?

MS. GLUNT: No. It was moved. It was continued on one
other time, I believe based off of a trial.

THE COURT: Okay. All right.

Thank you-all very much. I'll make a ruling forthwith by
the end of the week.

MR. WADDELL: Thank you, Your Honor.

MS. GLUNT: Thank you, Your Honor.

(At 2:45:35, the hearing concluded.)

END OF TRANSCRIPT.
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