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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM OCONEE COUNTY REC REVE&

Court of Common Pleas
FEB 0 9 2012

SC Court of Appeals

R. Lawton Mclntosh, Circuit Court Judge
Case No. 2008-CP-37-415

Jerry Holtzclaw, dba
Green Thumb Landscape

m & Irrigation, Respondent,

Denmis D. Waldrep, Appellant.
NOTICE OF APPEAL

Denmis Waldrep appeals the Judgment of the Honorable R. Lawton MclIntosh dated January 17,
2012 Appellant received written notice of entry of this order of Judgment on January 25, 2012.

Feb. 08, 2012

Dennis Waldrep
209 Amethyst Way
Seneca, South Carolina 29672
(864) 230-4020

Other Counsel of Record:
William C. Hood

505 N McDuffie Street
Anderson, South Carolina 29621
Attorney for Respondent

(864) 202-4004



THE STATE OF SOUTH CAROLINA

In The Court of Appeals
APPEAL FROM OCONEE COUNTY E&E@E E V E@
Court of Common Pleas FEB 0 9 2012

R. Lawton Mclntosh, Circuit Court Judge SG Court of Appeals

Case No. 2008-CP-37-415

Jerry Holtzclaw,dba

Green Thumb Landscape

& Irngation Respondent,
V.

Dennis Waldrep, Appellant.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Jerry Holtzclaw, dba Green Thumb
Landscape & Irrigation by US Mail and by UPS with a signature required for delivery on
February 8, 2012. The copy was sent out to his attorney of record, William C. Hood, 505 N
McDulffie Street, Anderson, South Carolina 29621 as well as to Jerry Holtzclaw to 917 N
Crestview Drive, Seneca SC 29678

Feb. 08, 2012 QMWA R ellny
Dennis Waldrep

209 Amethyst Way
Seneca, South Carolina 29672
(864) 230-4020




Dennis Waldrep
209 Amethyst Way
Seneca SC 29672

Feb. 08, 2012

romages RECEIVED

SC Court of Appeals
1015 Sumter Street FEB 0 9 2012

Columbia SC 29201 SC Court of Appeals

RE: Jerry Holtzclaw, dba Green
Thumb Landscape & Irrigation
v Dennis Waldrep

Case # 2008-CP-37-415

Dear Ms. Tanya Gee,

Please find enclosed an original and 1 copy of the Notice of Appeal along with the filing fee of $100 for
the above referenced case Please file and return the recorded copy of the Notice of Appeal with the
enclosed envelope.

By copy of this letter | am serving the opposing counsel with a copy of the Notice of Appeal.

Thank you for your assistance in this matter and if you have any question | can be reached at 864-230-
4020.

Sincerely,

wa‘wﬁ@

Dennis Waldre

Cc: Wilham C. Hood
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FILED OCONEE, SC

STATE OF SOUTH CARBEXRAL" H. WHITFIELR, 1yp courT OF COMMON PLEAS
CLERK OF CPURT  TENTH JUDICIAL CIRCUIT

COUNTY OF OCONEE
, Ah 1052
0 FEB 21 RECWWE@

FEB 2 7 2012
Jerry Holtzclaw, d/b/a )
Green Thumb Landscape ) S@ Curt Of Aglpeaﬁg
& Irrigation, ) ORDER DENYING DEFENDANT’S
)
Plaintiff, ) MOTION FOR RECONSIDERATION,
)
) TO AMEND FINDINGS OF FACT,
)
Vvs. ) AND TO ALTER OR AMEND JUDGMENT
)
Dennis Waldrep, )
) 2008-CP-37-415
Defendant. )
)

Defendant. 1n a timely manner, filed a motion pursuant to Rules 52 and 59(e), S C R C.P.,
seeking reconsideration of the Court’s Order filed on July 22, 2011 or, 1n the alternative, seeking
to amend the findings of fact or to alter and/or amend the judgment A hearing was held on
October 10, 2011, at which time arguments of counsel were heard

Defenrdant’s mection contends that the Court erred in finding that he failed to establish that
the lower retaining wall is not in compliance with the block manufacturer’s (Allan Block’s)
specifications for differential settlement. The Defendant’s engineer, Chandler, testified that the
lower wall 1s failing  However, he performed no tests and made no measurements The Court
found his testimony and opinion lacking in credibility.

During his testimony, Chandler referred to the manufacturer’s specifications concerning

settlement, but did not produce the actual specifications At the conclusion of Defendant’s case,



the Plaintiff, 1n reply. admitted nto evidence the manufacturer’s specifications for settlement as
published on 1ts website Those specifications provide that “total allowable differential
settlement 1s 1% of total wall length ” Evidence as to the actual degree of settlement along the
wall varied However, the largest clevation differential supported by any evidence was 8 123
inches The wail 1s 1n excess of 85 feet in length  Accordingly, the Court found that Defendant
failed to establish non-compliance with the specifications.

At the conclusion of the trial, the Court allowed counsel for Defendant to submut further
argument 1n wrr'ing as to why the Court should not find from the evidence of record that the wall
1s within the setilement tolerance set by the manufacturer The Court could not, and did not,
allow additional evidence or expert opinion to be submutted after the trial had concluded Based
upon the testunony and evidence admutted at trial, the Court confirms 1ts finding that the
settlement of the wall is within the tolerance clearly stated in the specification entered 1n
evidence The Court cannot consider evidence not admitted at trial, and nothing 1n Defendant’s
arguments persuaded the Court that 1ts inttial findings were 1n error

Defendant’s motion further argues that the evidence does not contain documentation for
every material cost charged by Plaintiff and that there is no documentary evidence to support the
labor costs charged by Plaintuitf. There was extensive testimony and evidence recerved
concerning the scope and actual cost of the work performed, including the cost of materials and
labor. Aside from the adjustments specifically found proper by the Court, the evidence, whether
documentary or testimonial in nature, was sufficient to support the amount found due

Therefore, after deliberate consideration of the arguments of counsel and careful

reconsideration of the evidence as a whole, 1t 1s



ORDERED that Defendant’s Motion for Reconsideration To Amend Findings of Fact

and to Alter or Amend the Judgment 1s hereby DENIED

IT IS SO ORDERED.

S/ R. LAWTON McINTOSH

, 2012
R Lawton MclIntosh
Circuit Court Judge

L
s

~o
g =
m

-r O'<f_"

rm —mp<

L
]

2.3 XN =2
cx 3
- o

D x
(@] =

3 STIm

s M

O oM

-

no o

’Km i

212002 ,
F M\)V!

\

-\ ~e¢ OF COURI- £ COUNTV
L




Dennis Waldrep
209 Amethyst Way
Seneca SC 29672

Feb 24,2012
Tanya Gee

SC Court of Appeals
1015 Sumter Street
Columbia SC 29201

RE- Jerry Holtzclaw, dba Green
G -0
Thumb Landscape & Irrigation %g‘g&ﬂu ﬂvﬁwﬁg‘@

v Dennis Waldrep 9
£ o
L3 7 201

Case # 2008-CP-37-415
5 Court of Appeals

Dear Ms Tanya Gee,

Please find enclosed the most recent Order that | just received from my attorney dated February 21-
2012 and it looks the same except It has a different Date Stamped.

Thank you for your assistance in this matter and If you have any question | can be reached at 864-230-
4020

Sincerely,

®m©(w&1

Dennis Waldrep

Cc Wilham C Hood



Dennis D Waldrep
209 Amethyst Way
Seneca SC 29672

2-17-2012

Tanya A. Gee

SC Court of Appeals
1015 Sumter Street
Columbia SC 29201

Case # 2008-CP-37-415

Jerry Holtzclaw, dba,

Green Thumb Landscape & Irngation v
Dennis Waldrep

Dear Ms Tanya A. Gee,

| have enclosed a copy of the Court order as requested regarding the above mentioned
case of Jerry Holtzclaw, dba, Green Thumb Landscape & Irngation v Dennis Waldrep.

Sincerely,
D O

Dennis Waldrep

E@E‘g‘tj u :;B

g Court of Appeal®



FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF OCONEE
IN THE COURT OF COMMON PLEAS CASE NO. 2008-CP-37-415
= w
Holtzclaw, et al Waldrep =2 - 42 -
ay S LE5
P L2 mxm
PLAINTIFF(S -
LA (S) KLQ ([ )) Sin DEFENDANT(S) — > o
&/ [/\/ \ Attorney for : [ ] Plamtuff ] B fendant
Submitted by: or 5 o *
[ Self-Represented Tiigad = 11
b ; -nn
DISPOSITION TYPE (CHECK ONE) L == CU;
O JURY VERDICT. This action came before the court for a trial by jury The 1ssues € —
have been tried and a verdict rendered - ©
X DECISION BY THE COURT This action came to trial or hearing before the court
The issues have been med or heard and a decision rendered
O ACTION DISMISSED (CHECK REASON) [[] Rule 12(b), SCRCP, [] Rule 41(a),
SCRCP (Vol Nonsuit); [ ] Rule 43(k), SCRCP (Settled), [] Other
H ACTION STRICKEN (CHECK REASON) [] Rule 40(3), SCRCP, [] Bankruptcy,
[ Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX).

[] Affirmed; [] Reversed, [ ] Remanded, [ ] Other

NOTE  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment
by the Court Defendant’s motion for clarification of rulings is denied. Defendant’s motion to amend the
pleading to assert the proper amount by way of setoff is granted Defendant’s motion for reconsideration

)
is denied. flacd, €54 To frefons forml) OR e don of b,
7 ORDER INFORMATION ‘/7 ‘A_)
This order [X] ends [ ] does not end the case PLCoS v

Additional Information for the Clerk *

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolied. If there is no judgment information, indicate “N/A” 1n one of the boxes below.

Judgment in Favor of 1 7 Judgnient Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)-—

g ATRJE

$

If applicable, describe the property, including tax map information and address, referench intthe order:

I t
- - court - OdoneE con = |

| S

The judgment information above has been provided by the submitting party Disputes concerning the amounts contained 1 this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure Amounts to be computed such as nterest
or additional taxable costs not available at the-fime the form and final order are submtted to the Judge may be provided to the
clerk Nate: Title abstractors and research€rs shouldYefer to the official court order for Judgment details.

]
i @ 2155 [ - 121@\

Cijrcuit fourt Judge - R. Lawton Mclrt\osy Judge Code Date '
SORCP Form 4C (12/2011) Page 1



For Clerk of Court Office Use Only

This judgment was entered on the| Jt™ day of Jawnr , 2012~

and a copy mailed first class or

placed n the appropriate attorney’s box on this |77~ day of Jawn ,20 12 _to attorneys of record or

to parties (when appearing pro se) as follows:

William C. Hood, Attorney at Law, 505 N. McDuffie St,
Anderson, SC 29621

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:

SCRCP Form 4C (12/2011)

Catherine J Berger, Attorney at Law, PO Box 10,

Piedmont, SC 29673-0010

JEI‘QT ORNEY(S) FOR THE DEF_‘END T(S)

e Lon B

CLERK OF€OURT - Richatt A. Shirley

hO TT WH LT NYP 2102

14N0J 40 ¥¥379

QI3I4LIHM ¢ A TY3A38
9S 33N00Y Q3114

Page 2



01-21-"12 15:13 TO- 18648456467 FROM- PBOB1/0605 T-142 | 38

William C. Hood
Attorney at Law
505 North McDuffie Street
Anderson, SC 29621
864-375-0530 Phone

864-375-0640 Fax

FACSIMILE TRANSMISSION SHEET

DATE: 1/21/12
'f‘O T Caﬁf;rin;: éergcr -
COMPANY:
FAX#  845-6467
RE: Holtzclaw v. Waldrep
# OF PGS:
FROM: (x) WILLIAM C. HOOD
()

If you do not receive all pages or have questions, please call (864) 375-0530. Thank
you.

Comments:

This facsimile transmission may contain privileged or confidential informanon. If this
communication was not intended for you, please destroy the same, together with any
attachments or copies which were made, do not use, copy or distribute the contents in
any manner, and notify the sender by phone or fax at the above numbers. No privilege is
waived by inadvertent transmission.




01-21-'12 15:19 TO- 18648456467 FROM- PEB@2/0005 T-142 F-5ES3

William C. Hood

- - Attorney at Law
505 North McDuffie Street
Anderson, SC 25621
Telephone: 864-375-0530 Fax: 864-375-0640

January 21, 2012 Via mail and fax to 845-6467

Ms. Catherine Berger
Attorney at Law

P. 0. Box 10
Piedmont, SC 29673

Re: Jerry Holtzclaw, d/b-/a‘GTeenthumb'I;andécaping v. Dennis ’Waldrep“
2008-CP-37-415

Dear Catherine:

I have enclosed a revised proposed Order for your review. The revision is near
the top of page 2 where I have changed “8.123 feet” to “8.123 inches”.

%mly yOjILS,

William od
WCH/
Encl.




@1-21-12 15:19 TO- 18648456467 FROM- PO0G3/0085 T-142 F-608

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TENTH JUDICIAL CIRCUIT
COUNTY OF OCONEE )
Jerry Holtzclaw, d/b/a )
: Green Thumb Landscape )
& Irrigation, ) ORDER DENYING DEFENDANT’S -
1 )
Plaintiff, ) MOTION FOR RECONSIDERATION,
)
5 ¥ m e e ) TO AMEND FINDINGS OF FACT,
4 )
;}; Vs, ) AND TO ALTER OR AMEND JUDGMENT
% ) '
£ Dennis Waldrep, )
) 2008-CP-37-415
! Defendant. )
3 )
&,
; Defendant, in a timely manner, filed a motion pursuant to Rules 52 and 59(g), S.CR.C.P.,
?{? seeking reconsideration of the Court’s Order filed on July 22, 2011 or, in the alternative, seeking
A
i .
‘% f to amend the findings of fact or to alter and/or amend the judgment. A hearing was held on
;% (‘ October 10, 2011, at which time arguments of counsel were heard.

Defendant’s motion contends that the Court erred in finding that he failed to establish that

-

the lower retaining wall is not in compliance with the block manufacturer’s (Allan Block’s)

RIS VR U
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specifications for differential settlement. The Defendant’s engineer, Chandler, testified that the

lower wall is failing. However, he performed no tests and made no measurements. The Court

found his testimony and opinion lacking in credibility.
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During his testimony, Chandler referred to the manufacturer’s specifications concerning

settlement, but did not produce the actual specifications. At the conclusion of Defendant’s case,

B R ) ST RS T




01-21-"12 15:18 TO- 18643456467 FROM- PeBe4/0005 T-142 f-£88

the Plaintiff, in reply, admitted into evidence the manufacturer’s specifications for settlement as
published on its website. Those specifications provide that “total allowable differential
settlement is 1% of total wall length.” Evidence as to the actual degree of settlement along the
wall varied. However, the largest elevation differential supported by any evidence was 8.123
inches. The wall is in excess of 85 feet in length. Accordingly, the Court found thar Defendant
failed to establish non-compliance with the specifications.

At the conclusion of the trial, the Court allowed counsel for Defendant to submit further

Toa e i e e - ——

argument in writing és to why t-};e Court ;hould not ﬁnd from the evidenc;’: of‘;ecord that the wall
is within the settlement tolerance set by the manufacturer. The Court could not, and did not,
allow additional evidence or expert opinion to be submitted after the trial had concluded Based
upon the testimony and evidence admitted at trial, the Court confirms its finding that the
settlement of the wall is within the tolerance clearly stated in the specification entered in
evidence. The Court cannot consider evidence not admitted at trial, and nothing in Defendant’s
arguments persuaded the Court that its initial findings were in error.

Defendant’s motion further argues that the evidence does not contain documentation for
every material cost charged by Plaintiff and that there is no documentary evidence to support the
labor costs charged by Plaintiff. There was extensive testimony and evidence rccelived
concerning the scope and actual cost of the work performed, including the cost of materials and
labor. Aside from the adjustments specifically found proper by the Court, the evidence, whether
documentary or testimonial ir; nature, was sufficient to support the amount found due.

Therefore, afier deliberate consideration of the arguments of counsel and careful

reconsideration of the evidence as a whole, it is




01-25-"12 16:31 TO- 18645456467 FROM- PBpB2/8002 T-148 F-521

ORDERED that Defendant’s Motion for Reconsideration To Amend Findings of Fact
and to Alter or Amend the Judgment is hereby DENIED.

IT IS SO ORDERED.

, 2012

R. Lawton Mclntosh
Circuit Court Judge

~ 2. - - - R -




