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Ballard & Watson                                   Desa Ballard 


         Attorneys at Law                    Harvey M Watson III 


    PERSISTENT. UNWAVERING.                                   Haley Hubbard 


226 State Street West Columbia, SC 29169 


ph 803.796.9299 | fx 803.796.1066 | desaballard.com  


 


October 9, 2025 


 


Via Email (ctappfilings@sccourts.org) 


The Honorable Jenny Abbot Kitchings 


Court of Appeals Clerk of Court 


Post Office Box 11629 


Columbia, South Carolina 29211 


 


Re: Gabriel Barnhill, et al. v. J. Floyd Swilley, et al.  


   Appellate Case No.: 2025-000796 


Dear Ms. Kitchings: 


Enclosed for filing, please find an Amended Notice of Appeal, Initial Reply Brief, and Proof 


of Service for the above-referenced matter.  By copy of this letter and as evidenced by the Proof of 


Service, this filing has been served upon counsel for the Respondent and the Amended Notice of 


Appeal will be filed with the Trial Court. If you have any questions, please do not hesitate to contact 


our office.   


With warm personal regards, I am, 


       Sincerely yours, 


 


 


 


Harvey M. Watson III 


       harvey@desaballard.com 


Enclosures 


 


cc: Via Email 


 Nate Fata, Esquire 


 Floyd Swilley 


 Laurel Swilley, Esquire 


 Heath Causey 
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 


___________ 
 


APPEAL FROM HORRY COUNTY 
WILLIAM H. SEALS, JR., CIRCUIT COURT JUDGE 


__________ 
 


Appellate Case No. 2025-000796 
__________ 


 
Gabriel Barnhill and GSB Enterprises, LLC, ...................................... Respondents, 
v. 
 
J. Floyd Swilley, J. Floyd Swilley Investment Advisors,  
Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP, 
WCP Limited, LLC, 809 Holdings, LP, QC Financing, LLC 
Heath Causey and Sage Financial Group, LLC, Defendants,  
 
of which J. Floyd Swilley, Laurel Swilley and  
Heath Causey are the  ............................................................................. Appellants. 
 


__________ 
 


AMENDED 
1 


NOTICE OF APPEAL 
__________ 


 


 Appellants J. Floyd Swilley, Laurel Swilley, and Heath Causey (hereafter “Appellants”) 


appeal from the trial court’s (1) Form 4 Order dated June 18, 2024 denying the motion for relief 


from entry of default; (2) Form 4 Order filed July 15, 2024 denying reconsideration of the June 


18, 2024 order; (3) Order filed November 6, 2024 granting judgment to Respondents against 


Appellants, which was received by Appellants on November 6, 2024; and (4) Order filed April 2, 


 
1  This Amended Notice has been amended for purposes of correcting a scrivener’s error in the initial notice that was 
pointed out in Respondents Brief.  The error was that while the notice fully and correctly identified the fourth order 
of the lower court being appealed in this matter, attached by mistake in the place of that order being appealed was a 
copy of an unrelated order that is not being appealed in this matter.  Copies of all four orders referenced in this notice, 
including an appropriate copy of that true fourth order on appeal herein, are attached hereto. 







2 
 


2025, which amended the November 6, 2024 order of judgment following cross-motions pursuant 


to Rule 59(e), with such order received by Appellants on April 2, 2025. 


 


       Respectfully submitted,  


s/ Desa Ballard    
Desa Ballard (S.C. Bar No. 498) 
Harvey M. Watson III (S.C. Bar No. 74053) 
Haley Hubbard (S.C. Bar No. 103195) 
BALLARD & WATSON 
226 State Street  
West Columbia, SC  29169 
Telephone 803.796.9299 
Facsimile 803.796.1066 
desab@desaballard.com 
harvey@desaballard.com 
haley@desaballard.com 


       ATTORNEYS FOR APPELLANTS 


 


October 9, 2025 


 
 
Other counsel of record: 
Nate Fata, Esquire  
NATE FATA, PA 
Post Office Box 16620 
Surfside Beach, South Carolina 29587 
ATTORNEY FOR RESPONDENTS 
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Jarrett Skipper Calder for 9 1 1 Plumbing LLC
J Floyd Swilley SMG Partners LLC
QC Financing LLC
Christopher Pitcock
Sage Funding LP
Digics LLC
SAFE Inc
Secured Asset Factoring Exchange Inc
Sage Private Equity Group
Sage Advisory Group LP
Alicia A Piner


06/18/2024


✔


2014CP2608367


Defendant, 809 Holdings LP's Motion for Withdrawal of Counsel is GRANTED.


Defendant, J Floyd Swilley's Motion for Relief from Entry of Default is DENIED.


Plaintiff, Gabriel Barnhill's Motion for Default Judgment is GRANTED to the extent that denial of Defendant's
Motion for Relief from Entry of Default means that those defendants are in default.  A hearing to determine
damages and relief sought in plaintiff's Complaint will be scheduled.


J Floyd Swilley et alGabriel Barnhill et al
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Horry Common Pleas


Case Caption: Gabriel  Barnhill , plaintiff, et al VS J Floyd Swilley , defendant, et al


Case Number: 2014CP2608367


Type: Order/Electronic Form 4


Presiding Circuit Court Judge


s/Benjamin H. Culbertson, Judge Code 2148


Electronically signed on 2024-06-18 16:11:08     page 3 of 3
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Jarrett Skipper Calder for 9 1 1 Plumbing LLC
J Floyd Swilley SMG Partners LLC
QC Financing LLC
Christopher Pitcock
Sage Funding LP
Digics LLC
SAFE Inc
Secured Asset Factoring Exchange Inc
Sage Private Equity Group
Sage Advisory Group LP
Alicia A Piner


07/15/2024


✔


2014CP2608367


The Motion to Reconsider filed by the defendants J. Floyd Swilley, Laurel Swilley and
Heath Causey on 6/28/2024 is DENIED.


This motion is decided on the contents of the defendants' motion and the plaintiff
memorandum in opposition to the motion, without oral arguments.


J Floyd Swilley et alGabriel Barnhill et al
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Horry Common Pleas


Case Caption: Gabriel  Barnhill , plaintiff, et al VS J Floyd Swilley , defendant, et al


Case Number: 2014CP2608367


Type: Order/Electronic Form 4


Presiding Circuit Court Judge


s/Benjamin H. Culbertson, Judge Code 2148


Electronically signed on 2024-07-15 12:58:05     page 3 of 3
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This case has a long and tortious history. However, after same, such is finally before the 


court to determine damages as the defendants, J. Floyd Swilley, Laurel K. Swilley, and Heath 


Causey are in default. The Swilleys and Mr. Causey had their answer struck by the Court 


pursuant to an order previously signed. This hearing was held was held pursuant to the directives 


set out in Tommy E. Brown, Sr. v. Allstate Insurance Company, 544 S.C. 21 (2001). 


This Court finds based on the admissible evidence presented at trial, that the defendants, 


J. Floyd Swilley, Laurel K. Swilley, and Heath Causey are in default. Furthermore, that the 


Plaintiff at the time the events took place which evolved into this lawsuit was a young and naïve 


STATE OF SOUTH 


CAROLINA                                                     


COUNTY OF HORRY  


Gabriel Barnhill and GSB 


Enterprises, LLC,  


Plaintiffs,  


vs.  


J. Floyd Swilley, J. Floyd 


Swilley Investment Advisors, 


Laurel K. Swilley, SMG 


Partners, LLC, SMS Services, 


LP, QC Financing, LLC, 


Heath Causey, and Sage 


Financial Group, LLC  


Defendants.  


  )  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
) 
) 
) 
) 
) 
) 
 


IN THE COURT OF COMMON PLEAS  
FIFTEENTH JUDICIAL CIRCUIT  
Civil Case No.: 2014-CP-26-08367  
 


 HEARING JUDGE: 
PLAINTIFF’S ATTORNEY: 
DEFENDANT’S ATTORNEY:  
DATE OF HEARING:  
COURT REPORTER:  


Honorable William H. Seals, 
Nate Fata  
Desa Ballard 
September 12, 2024  
Natalie Dahl 
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investor. The defendants were more business savvy and experienced. In fact, J. Floyd Swilley 


was a certified public accountant. This Court finds actual damages to be $112,540 same being 


the original investment of $115,000 has a small return on investment of $2,460. Further, this 


Court applying the factors set out in Gamble v. Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991) 


hereby awards punitive damages in the amount of $337,620. This Court is hereby awarding the 


Plaintiff actual damages of $112,540 plus punitive damages in the amount of $337,620 for a total 


damages awarded of $450,160.  


 


IT IS SO ORDERED  


 


      ____________________________________ 


          The Honorable William H. Seals, Jr.  
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Horry Common Pleas


Case Caption: Gabriel  Barnhill , plaintiff, et al VS J Floyd Swilley , defendant, et al


Case Number: 2014CP2608367


Type: Order/Other


IT IS SO ORDERED


s/ The Honorable William H. Seals Jr.  #2157


Electronically signed on 2024-11-06 10:05:33     page 3 of 3
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 


      )     FIFTEENTH JUDICIAL CIRCUIT 


COUNTY OF HORRY   )     CASE NO. 2014-CP-26-08367 


            (formerly 2013-CP-26-02816) 


Gabriel Barnhill and GSB Enterprises, )  


LLC,      )                              


    Plaintiffs, )        


      ) 


vs.      )                   


      )   


J. Floyd Swilley, J. Floyd Swilley   )    


Investment Advisors, Laurel K. Swilley, )  


SMG Partners, LLC, SMS Services, LP, )       


WCP Limited, LLC, 809 Holdings, LP,      ) ORDER ADDRESSING RULE 59(e) 


   QC Financing, LLC, Heath Causey ) MOTIONS TO ALTER OR AMEND 


And Sage Financial Group, LLC,  )           THE ORDER FILED ON 


      ) NOVEMEBER 6, 2024 


    Defendants, )   


      )   


Gabriel Barnhill and GSB Enterprises, )  


LLC,       )      


  )                                


    Plaintiffs, )        


      )                           


   vs.   )                   


      )    


J. Floyd Swilley, J. Floyd Swilley   ) CASE NO. 2014-CP-26-3362 


SMG Partners, LLC, SMS Services, LP,  )  


WCP Limited, LLC, 809 Holdings, LP, ) 


Heath Causey, Sage Financial Group,  )  


LLC, Sage Advisory Group, L.P.,  )                               


Sage Private Equity Group,   ) 


Secured Asset Factoring Exchange, Inc., ) 


SAFE, Inc., Digics, LLC, and Sage   ) 


Funding, L.P.,     ) 


      ) 


    Defendants. ) 


____________________________________) 
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The Court has carefully and deliberately studied the record including Plaintiffs’ Gabriel 


Barnhill’s (“Barnhill”) and GSB Enterprises, LLC’s (“GSB”) Motion to Alter or Amend the 


Order of the Court dated November 6, 2024 (“Order”) and Memorandum pursuant to Rule 59 


(e), as well as the Defendants’ Motion and Memorandum regarding the same.  As discussed in 


detail below, the Court grants the Plaintiffs’ Motion as to individualized or separate awards, 


with prejudgment and post-judgment interest, against the company and individual Defendants. 


 The Court denies the Plaintiffs’ request for relief under the Unfair Trade Practices Act and the 


Court denies the Defendants’ Motion. 


ANALYSIS 


 


A. The Court Grants Plaintiffs’ Motion for an award against the defaulted 


company Defendants, 809 and WCP Limited. 


 


 The September 12, 2024 damages hearing was based on the default of 809 Holdings, 


LP (“809”), WCP Limited, LLC (“WCP”), J. Floyd Swilley, Laurel K. Swilley, and Heath 


Causey.   Although the Order does not mention or address 809 and WCP, they are in default 


and were subject to the damages motion and hearing.  The Court hereby grants Plaintiffs’ 


Motion as to those company Defendants and awards relief against those company Defendants 


as set forth below.   


 B.       The Court Grants Plaintiffs’ Motion for a separate award for  each  


  Plaintiff. 


   


 The Order does not award relief to each Plaintiff separately.  Instead, the damages are 


combined (Barnhill damages of $87,540 and GSB damages of $25,000 are combined for a 


total of $112,540).  Similarly, the Order combines punitive damages of three (3) times actual 


damages for both Plaintiffs.  The Court hereby grants Plaintiffs’ Motion for an individualized 


award as specified below.  
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Under the common law causes of action of breach of fiduciary duty, fraud, negligence 


and conversion, a separate, individualized award is made as follows: (1) Barnhill damages of 


$87,540 plus punitive damages of $262,620, plus prejudgment interest and post-judgment 


interest as discussed below, and (2) GSB damages of $25,000, plus punitive damages of 


$75,000, plus prejudgment interest and post-judgment interest as discussed below.  Heath 


Causey is not subject to the common law cause of action for breach of fiduciary duty or fraud.  


The Court declines to award damages and statutory treble damages under the Unfair 


Trade Practices Act (“UTPA”) cause of action, S.C. Code Ann. § 39-5-140.  However, the 


Court grants Plaintiffs’ Motion for relief under The Uniform Securities Act cause of action and 


awards damages of $87,540 for Barnhill and damages of $25,000 for GSB, along with  interest 


in the amounts of $91,917 and $26,250 to Barnhill and GSB, respectively.  The award for 


Barnhill as to the five Defendants under the Uniform Securities Act cause of action is: 


$87,540, plus $91,917 (interest), totaling $179,457.  The award for GSB as to the five 


Defendants under the Uniform Securities Act cause of action is $25,000, plus $26,250 


(interest), totaling $51,250. 


C.  Plaintiffs’ Motion is granted as to an award of prejudgment   


  interest.  


 


 The Court hereby grants Plaintiffs’ Motion for an award of  prejudgment interest.  The 


three investment amounts and the singular payment to Gabriel Barnhill by 809 provides a 


mathematical certainty for Plaintiffs’ damages.  See Butler Contracting, Inc. v. Ct. St. LLC, 


369 S.C. 121, 133, 631 S.E.2d 252, 258-259 (2006) and Beckman v. United Fire and Casualty, 


360 S.C. 127, 132, 600 S.E.2Ed 76 (Ct. App. 2004) (liquidated damages are those made 


certain by mathematical calculations from known factors).  Interest is recoverable under the 


South Carolina Uniform Securities Act Cause of Action.  Prejudgment interest in the amount 
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of $91,917 and $26,250 is hereby awarded to Barnhill and GSB, respectively.  In addition, the 


Plaintiffs are entitled to post-judgment interest at the statutory post-judgment interest rate from 


the date of the Order, November 6, 2024.   


 D.  The Order is amended.  


 The Order is hereby amended to include the following award: 


   


            On the common law causes of action, the Court hereby awards to Barnhill 


and against Heath Causey, Laurel K. Swilley, J. Floyd Swilley, WCP 


Limited, LLC and 809 Holdings, LP the following: damages of $87,540, 


plus punitive damages of $262,620, plus prejudgment interest of $91,917 


for a total judgment of $442,077, which is subject to statutory post-


judgment interest from November 6, 2024.  Heath Causey is not subject to 


the breach of fiduciary duty or fraud cause of action award.  The award for 


Barnhill under the Uniform Securities Act cause of action is $179,457 


($87,540 in damages, plus $91,917 in interest).  


 


 On the common law causes of action, the Court hereby awards to GSB and 


against Heath Causey, Laurel K. Swilley, J. Floyd Swilley, WCP Limited, 


LLC and 809 Holdings, LP the following: damages of $25,000, plus 


punitive damages of $75,000, plus prejudgment interest of $26,250, for a 


total judgment of $126,250, which is subject to statutory post-judgment 


interest from November 6, 2024.  Heath Causey is not subject to the 


breach of fiduciary duty or fraud cause of action award.  The total award 


for GSB under the Uniform Securities Act cause of action is $51,250, 


$25,000 in damages   plus $26,250 of interest.  


  


 Because each Plaintiff is entitled to only one recovery, Barnhill is awarded 


judgment on the common law causes of action in the amount of $442,077, 


with post-judgment interest from November 6, 2024, against Heath 


Causey, Laurel K. Swilley, J. Floyd Swilley, WCP Limited, LLC and 809 


Holdings, LP, and GSB is awarded judgment on the common law causes 


of action in the amount of $126,250, with post-judgment interest from 


November 6, 2024, against Heath Causey, Laurel K. Swilley, J. Floyd 


Swilley, WCP Limited, LLC and 809 Holdings, LP. 


 


  


 E. Defendants’ Grounds for Reconsideration are Denied. 


The Court denies the Defendants’ Motion to Alter or Amend the Order. Based on the 


pleadings and the evidence, the Court’s award for damages and punitive damages is clearly 
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supported. The Court’s punitive damage award did not violate any analysis under Gamble v. 


Stevenson, 305 S.C. 104 (1991).  In part, the reprehensibility of Defendants’ conduct over a 


sustained period of time with other victims was more than sufficient to support an award of 


three times the actual damages. 


NOW, THEREFORE, IT IS HEREBY ORDERED THAT Plaintiffs’ Motion to Alter 


or Amend is granted.  Judgment in the amount of $442,077 against Heath Causey, Laurel K. 


Swilley, J. Floyd Swilley, WCP Limited, LLC and 809 Holdings, LP is awarded to Gabriel S. 


Barnhill, with statutory post-judgment interest accruing from November 6, 2024.  It is further 


ordered that judgment in the amount of $126,250 against Heath Causey, Laurel K. Swilley, J. 


Floyd Swilley, WCP Limited, LLC and 809 Holdings, LP is awarded to GSB Enterprises, 


LLC, with statutory post-judgment interest accruing from November 6, 2024.  And it is further 


ordered that Plaintiffs’ Motion for relief under the UTPA is denied and Defendants’ Motion to 


Alter or Amend is denied. 


AND IT IS SO ORDERED. 


       


       _________________________________ 


       The Honorable William H. Seals, Jr. 
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Horry Common Pleas


Case Caption: Gabriel  Barnhill , plaintiff, et al VS J Floyd Swilley , defendant, et al


Case Number: 2014CP2608367


Type: Order/Amend


IT IS SO ORDERED


s/ The Honorable William H. Seals Jr.  #2157


Electronically signed on 2025-04-02 13:37:11     page 6 of 6


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 A


pr 02 3:18 P
M


 - H
O


R
R


Y
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2014C


P
2608367








THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 


___________ 
 


APPEAL FROM HORRY COUNTY 
WILLIAM H. SEALS, JR., CIRCUIT COURT JUDGE 


__________ 
 


Appellate Case No. 2025-000796 
__________ 


 
Gabriel Barnhill and GSB Enterprises, LLC, ...................................... Respondents, 
v. 
 
J. Floyd Swilley, J. Floyd Swilley Investment Advisors,  
Laurel K. Swilley, SMG Partners, LLC, SMS Services, LP, 
WCP Limited, LLC, 809 Holdings, LP, QC Financing, LLC 
Heath Causey and Sage Financial Group, LLC, Defendants,  
 
of which J. Floyd Swilley, Laurel Swilley and  
Heath Causey are the  ............................................................................. Appellants. 


________________________________ 
 


INITIAL REPLY BRIEF  
________________________________ 


 
Desa Ballard (S.C. Bar No. 498) 


      Harvey M. Watson III (S.C. Bar No. 74053) 
      Haley Hubbard (S.C. Bar No. 103195) 
      BALLARD & WATSON 


226 State Street  
      West Columbia, South Carolina 29169 
      Telephone 803.796.9299 
      Facsimile 803.796.1066 
      desab@desaballard.com 
      harvey@desaballard.com 
      haley@desaballard.com     
      ATTORNEYS FOR APPELLANTS 


 
 


     
 







i 
 


TABLE OF CONTENTS 
 
Table of Authorities  ........................................................................................................... ii 


Introduction to Reply Brief   ................................................................................................1 


Argument  ............................................................................................................................1 


I. THE LAW OF THIS CASE DOES NOT BAR APPELLANTS’ 
ARGUMENTS ......................................................................................................1 


II. APPELLANTS’ ARGUMENTS ARE PRESERVED ..........................................3 


III. APPELLANTS’ ARGUMENTS REGARDING APPLICATION OF 
THE 2016 ORDER AND THE UNJUSTIFIED DEFAULT ENTRY ARE 
MERITORIOUS ....................................................................................................4 


IV. APPELLANTS ARGUMENTS AS TO DAMAGES AWARDED 
REMAIN COMPELLING AND DETERMINATIVE .........................................5 


Conclusion  ......................................................................................................................... 8 
 
 
 
  







ii 
 


TABLE OF AUTHORITIES 
 CASES 
Atl. Coast Builders & Contractors, LLC v. Lewis,  
398 S.C. 323, 330, 730 S.E.2d 282, 285 (2012). ............................................................................ 3 


Bailey v. Segars,  
346 S.C. 359, 550 S.E.2d 910 (Ct. App. 2001). .............................................................................. 4 


Chapman v. Upstate RV & Marine,  
364 S.C. 82, 84 n.2, 610 S.E.2d 852, 854 n.2 (Ct. App. 2005). ...................................................... 6 


Elam v. SC Dept. of Transp,  
361 S.C. 9, 602 S.E.2d 772 (2004). ................................................................................................ 7 


Mitchell, Jr. v. Fortis Ins. Co.,  
686 S.E.2d 176, 185, 385 S.C. 570 (2009). .................................................................................... 5 


 
 
 


OTHER AUTHORITIES 
 
Rule 203, SCACR ........................................................................................................................... 8 


Rule 59(e), SCRCP ................................................................................................................... 4,6,7 


Rule 67, SCRCP.............................................................................................................................. 7 


 


 







1 
 


INTRODUCTION TO REPLY BRIEF 


 This Court has been asked by Appellants, and remains able, to consider for the first time 


and upon first opportunity the propriety of the lower court’s implementation and application of the 


2016 Order that was upheld on procedural grounds in a prior appeal between the parties.  When 


the text of that order is fully and fairly considered, it will be clear that default and default judgment 


should not have been entered against Appellants, and the trial court’s determination otherwise rose 


to the level of legal error and an abuse of discretion that needs and warrants correction and remand 


for further proceedings in accordance therewith.   


 Even to the extent default is upheld, subsequent proceedings include sufficient error and 


abuse of discretion to warrant remand and correction of the award to Respondents.  Nothing in 


Respondents’ brief compels or persuades any result to the contrary. 


ARGUMENT 


I. THE LAW OF THIS CASE DOES NOT BAR APPELLANTS’ ARGUMENTS  


 Respondent misapprehends Appellants’ argument, which is distinguished from that raised 


and ruled upon in the prior appeal in this matter.  As a result, Respondent misapplies the “law of 


the case” doctrine to the issues and grounds appropriately raised by Appellants in this appeal. 


 Respondent’s brief states “The 2016 Orders are the law of the case and preclude Appellants 


from arguing at this time that ‘good cause’ exists for them to be relieved from the court ordered 


consequences of their discovery obstruction nine years ago.”  (RIB p. 11).  Appellants are not 


seeking “to be relieved from the court ordered consequences” but rather, for the first time  


appealing an interpretation as to the nature and scope of such consequences, which was not ripe 


for determination at the time of the prior appeal.  The question was asked for the first time at the 







2 
 


trial after remand, ruled upon, and then appropriately raised for the first possible time in this 


appeal. 


 Respondents’ argument that “it is the law of the case” requires a definition of “it,” which 


is clearly defined by the prior appeal, which did not touch or concern the question of how should 


the order be applied and required consequences thereof.  Rather, the prior appeal was based on 


procedural arguments, about whether the order was properly entered.  Only after remand could the 


issue of application and consequences of the (newly confirmed and recognized as controlling) 


2016 Order be addressed.  Appellants contested the issue for the first time at the trial court after 


remand, when the issue became one that was necessarily contested between the parties. 


 Accordingly, Respondents are correct when their brief states that “Any arguments as to the 


appropriateness of the March 2016 Order striking Appellants’ Answers and pleadings for 


discovery obstruction which prejudiced Barnhill and GSB are barred under the law of the case 


doctrine.” (emphasis added) (RIB, p. 12).  Yet Respondents do not argue appropriateness, but rather 


the means of subsequent application of the previously upheld 2016 Order.  Application, how the 


order would be enforced, did not (and could not) arise as a disputed issue until after remand 


following the prior appeal, which solely decided whether the order was procedurally proper and 


could be enforced notwithstanding the order of stay of trial court proceedings that had previously 


been entered in the case. 


 Respondents’ position is premised upon an argument that the appeal of the 2016 order 


concluded, as a matter of law of the case, all issues between the parties except the amount of 


damages to be awarded.  That is inconsistent with Respondents own actions post-remittitur, which 


included the filing of a Motion for Entry of Default and a Motion for Default Judgment.  (ROA 


______).  If default and judgment were unavoidable and accomplished previously via the 2016 
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Order terms, those motions were superfluous and ineffective, as was any order granting the same.  


The necessity and existence of those filings, however, is confirmation that even Respondent knew 


that the 2016 Order’s striking of pleadings (just upheld on appeal) left open and uncertain many 


application issues not addressed by the prior appeal.  Those included the critical issue of judgment 


in Respondent’s favor, which as Appellants have argued throughout its initial brief, should not 


have been granted. 


II. APPELLANTS’ ARGUMENTS ARE PRESERVED 


 Respondents cite caselaw regarding the necessity of preservation of arguments before the 


trial court as a prerequisite for preservation and review on appeal.  However, all issues and 


argument raised by Appellants before this Court in this appeal were adequately presented and 


preserved below, such that Respondents must face them, not dodge them.  Additionally, the 


Supreme Court has noted that “it may be good practice for us to reach the merits of an issue when 


error preservation is doubtful.” Atl. Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 


330, 730 S.E.2d 282, 285 (2012).  Moreover, “where the question of preservation is subject to 


multiple interpretations, any doubt should be resolved in favor of preservation.” Id. at 333, 730 


S.E.2d at 287 (Toal, C.J., concurring in part and dissenting in part). 


 In their initial brief, Respondents reference the June 2024 Form 4 Order that denied 


Appellants’ Motion for Relief from Entry of Default, and quotes the preceding hearing transcript 


whereby a Form 4 was proposed and discussed as an acceptable means by which the motion could 


be formally ruled upon.  (RIB, p. ___).  The Form 4 that followed was sufficient to preserve all 


issues, as suggested by the trial court at the close of the hearing, given the detail presented to the 


trial court as part of Appellants’ Amended Motion to Set Aside Default, and the argument presented 


during the hearing on that motion.  Even so, Appellants did raise limited grounds expressly in an 
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ensuing Rule 59(e) motion, but further addressing one argument does not imply or determine 


insufficient consideration of all others previously raised.  See Bailey v. Segars, 346 S.C. 359, 550 


S.E.2d 910 (Ct. App. 2001)(court issued form order in response to a directed verdict motion, and 


no Rule 59(e) motion made, but arguments in support of the motion were included in the record 


on appeal and thus preserved). 


 Likewise, Respondents argue that “Appellants did not raise any pending summary 


judgment motion argument in their June 2024 Rule 59(e) Motion and have not preserved it.”  (RIB 


p. 18).  Yet this argument was specifically presented as part of Appellants’ Amended Motion for 


Relief from Entry of Default.  (ROA p. __).  That motion was the one heard, resulting in the June 


order, and as such that argument was clearly presented to the Court and rejected, with an adequate 


record available for this Court to review and correct that error. 


III. APPELLANTS’ ARGUMENTS REGARDING APPLICATION OF THE 2016 
ORDER AND THE UNJUSTIFIED DEFAULT ENTRY ARE MERITORIOUS 


 Appellants will not needlessly repeat all arguments made as to the merit of their own 


position with respect to relief from entry of default, but will address a few erroneous arguments of 


Respondents that were contained in their responsive brief. 


 On page 16 of Respondents’ brief (citing p. 10 of Appellants Brief), Respondents evidence 


a misapprehension of Appellant’s argument when they allege that Appellants “argue the March 


2016 Order prevents the entry of a judgment after a damages hearing…”. (RIB, p. 16).  That is 


incorrect.  While Appellants certainly find fault with the conclusions and rulings that came “after 


a damages hearing” in this matter, that is argued separately in this appeal and in its brief. (See AIB 


p. 17-23).   
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 Appellants have made distinct arguments supporting their contention that there never 


should have been a damages hearing had the prior errors of the circuit court properly interpreted 


the 2016 Order.  That is why Appellants stated in their brief that the 2016 Order “does not provide 


a legitimate basis for default or default judgment.”  (AIB, p. 10).  It was clearly the position of 


Appellants that the 2016 Order did not require either by its terms, as the 2016 Order was limited 


in the nature and extent of the sanctions imposed thereby.  This was in response to Respondents 


having made the argument, which they still do, that the 2016 Order by its terms included and 


necessitated default and judgment as a result.  They are simply wrong. 


 Respondents likewise erroneously assert that “Appellants cite no case law” in support of 


its position. However, Appellants clearly articulated an expressio unius est exclusio alterius (“the 


express mention of one thing excludes all others”) argument as to the effect of the 2016 order upon 


the issue of default and default judgment.  In doing so, in Argument Section II.A of Appellant’s 


Brief at pages 10 – 12, Appellants included six citations to authority, including relevant case law 


rather than merely referencing the maxim.  As such, Respondents’ characterization of the argument 


as deemed abandoned and “without supporting authority” is wholly without merit. 


IV. APPELLANTS ARGUMENTS AS TO DAMAGES AWARDED REMAIN 
COMPELLING AND DETERMINATIVE. 


1. “Financial vulnerability” is a factor for consideration when considering an award of 


punitive damages.  Mitchell, Jr. v. Fortis Ins. Co., 686 S.E.2d 176, 185, 385 S.C. 570 


(2009).  As noted by Respondents, the November 4, 2024 Order included a reference to a 


finding that Barnhill “was a young and naïve investor.” Young and naïve is tantamount to 


merely inexperienced.  Even if deemed true because of the order of default, is not the 


equivalent of “financially vulnerable.”  Respondents summarily states as much in the next 
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sentence, however, by stating “Barnhill was financially vulnerable.” (RIB p. 26).  Notably 


and tellingly, Respondents do so without referencing any evidence in the record supporting 


that conclusion, and therefore continue to fail to provide evidence of such status as it relates 


to Barnhill.  Likewise, there is no reference to the record regarding Respondent GSB being 


financially vulnerable to any extent or for any reason, just as the court’s orders failed to 


state any basis with respect to Respondent GSB. 


2. On page 27 of Respondent’s Brief, references are made to prior unrelated legal proceedings 


in which Appellants Floyd Swilley and Laurel Swilley were involved in an attempt to 


justify the punitive award.  The court below never referenced the same in its orders, notably.  


But also, the existence of findings contrary to the Swilleys in prior legal proceedings makes 


clear that whatever conduct now referenced by Respondents as having been addressed in 


those matters… makes clear it was fully addressed in those matters.  In other words, an 


award of punitive damages against the Swilleys would be duplicative after having been 


addressed by another court (one in South Carolina, no less). 


3. Respondents note that the April 2, 2025 Order substantially modified the November 2024 


Order that initially granted judgment against Appellants.  Respondents, however, then state 


that “As a result, [Appellants] were required to file a Rule 59(e) Motion to preserve any 


arguments…”.  (emphasis added).  The citation provided by Respondents immediately 


thereafter, however, refutes that statement of the law.  Respondents cite Chapman v. 


Upstate RV & Marine, 364 S.C. 82, 84 n.2, 610 S.E.2d 852, 854 n.2 (Ct. App. 2005) and 


describe that case via an explanatory parenthetical, asserting there that the case stands for 


the position that a “defendant could properly submit a Rule 59(e) motion challenging award 


of attorney fees.” (emphasis added) (RIB, p. 31).   
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 Appellants certainly could have, but were not required to, file such a motion as such 


a motion could have been deemed successive and/or ineffective, including with respect to 


extending the deadline for appeal.  See Elam v. SC Dept. of Transp., 361 S.C. 9, 602 S.E.2d 


772 (2004).  Issues need only to be raised and ruled upon.  Id. at 23.  Appellants had 


certainly raised the issue in its filed memorandum addressing the pending motions prior to 


the issuance of the ensuing April 2, 2025 order and need not have raised it again.  (ROA p. 


___). 


4. Respondents have noted the inadvertent omission of a copy of the April 2, 2025 Order from 


the Notice of Appeal.  (RIB p. __).  Upon review after receipt of Respondents’ Brief, it is 


clear that Appellants’ counsel mistakenly included a copy of an unappealed order granting 


Appellants’ motion pursuant to Rule 67, SCRCP to deposit funds with the Clerk of Court.  


Nevertheless, the Notice of Appeal itself correctly identified all orders being appealed, 


including the April 2, 2025 Order.  When referencing that particular order as part of this 


appeal, the notice: 


• referenced the correct date of the order, which was the only order issued on 


that date in the matter below; 


• described the effect of the order (“which amended the November 6, 2024 


order of judgment following cross-motions pursuant to Rule 59(e)”); 


• and noted it had been received the same date as the order was issued. 


Respondents did not make a motion to exclude the order from appeal, but instead merely 


referenced the omitted attachment as part of Respondents’ Brief.  Regardless, the 


jurisdictional requirements for appeal of that and the other three orders were satisfactorily 


met by the contents of the notice and timely filing and service thereof, which fully and 
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specifically identified the nature and substance of all orders being appealed, consistent with 


Rule 203, SCACR.  Nevertheless, for administrative clarity, Appellants are filing an 


Amended Notice of Appeal that corrects the scrivener’s error of inclusion of the wrong 


attachment. 


CONCLUSION 


 For the foregoing reasons and those set forth previously in Appellants’ Brief, Appellants 


request that each of the orders on appeal be reversed and this matter remanded for further 


proceedings, including the hearing of Appellant’s Motion for Summary Judgment that has 


remained outstanding since it was filed in 2016. 


Respectfully submitted, 
 


       s/ Harvey M. Watson III   
Desa Ballard (S.C. Bar No. 498) 
Harvey M. Watson III (S.C. Bar No. 74053) 
Haley Hubbard (S.C. Bar No. 103195) 
BALLARD & WATSON 
226 State Street  
West Columbia, SC  29169 
Telephone 803.796.9299 
Facsimile 803.796.1066 
desab@desaballard.com 
harvey@desaballard.com 
haley@desaballard.com 


       ATTORNEYS FOR APPELLANTS 
October 9, 2025      
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