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STATE OF SOUTH CAROLINA ) N THE COURT OF COMMON PLEAS
COUNTY OF OCONEE ) Case No.: 2008-CP-37-1471
)
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Clarence E. Crittendon. Jr.. #266744, ) = m
) < o<
. B M
Applicant, ) = D~3
) ORDER OF DISMISSAL 2 - 2
v, ™ 5 o
- - 3 8z
State of South Carolina. ) — =3
| S A3 I w
) — = ’r_n_ D
Respondent. ) (as) ©
)

This matter comes before the Court pursuant to an application for post-convictioh relief
(PCR) filed December 17. 2008. Respondent rade its Return on March 31, 2009. An evidentiary
hearing into the matter was convened on October 3, 2011. at the Oconee County Courthouse. The
Applicant was present at the hearing and was represented by R Mills Ariail, Jr., Esquire. The
Respondent was represented by Kaelon E. May of the South Carolina Attorney General’s Office.
At the hearing. the Applicant testified on his own behalf and offered the testimony of Tim
Crittendon. The Stare offered the téstimony of Bruce Byrholdt, Esquire (Mr. Byrholdt) Applicant’s
trial counsel. This Court alsd had before 1t the records of the Gconee County Clerk of Court, the
transcript of the proceedings against the Applicant. records of Applicant’s prior éppeal proceedings,
and the Applicant’s records from the South Carolina Department of Corrections.
I. PROCEDURAL HISTORY
Applicantiz presently confined in the South Carolina Department of Corrections pursuant to
orders of commiunent of the Oconee County Clerk of Court. Applicant.was indicted at the March
2004 term of the Oconee County Grand Jury tor lewd act upon a child under sixteen (2004-68-37-

0509) and criminal sexual conduct with minor-first degree (2006-GS-37-0927). Bruce Byrholdt,
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Esquire, represented him. On December 12.2006. Applicant anderwent uial. pursuant to which he
was found guilty as indicted. The Honorable Alexander 5. Macaulay concurrently sentenced him to
confinement for thirty (30) yzars for lewd act upon a ch:id and fitteen (15) vears for criminal sexual
conduct with minor-first degree.

A timely-NOtice of Appeal was filed on Applicant's behalf. On October 6, 2008, the
Court of Appeals issued an Order of Dismissal and Remittitur dismissing the appeal because
Appellant withdrew the appeal.

In his current application, Applicant alleges that he is being held in custody uniawfully for the
following reasons:

1. Ineftective Assistance of Counsel

a. Counsel failed to investigate applicant’s claim the there was a
violation of the Speedy Trial Act.
Counsel failed to investigate whether or not he was set up.
Counsel failed to object to re-indictment prior to trial.
Counsel failed t call a medical expert.
Counsel failed to object to prosecutor’s improper comments made
during closing arguments alluding to Applicant’s right not to
testify.
f. Counsel failed to request a jury charge of the lesser-included

offense of assault and bartery of a high and aggravated nature.

Prosecutorial misconduct.
Lack of subject matter jurisdicrion.

oo o

Load 1O

IT. SUMMARY OF TESTIMONY AND EVIDENCE PRESENTED AT THE PCR
EVIDENTIARY HEARING

Applicant’s Testimony

At the PCR hearing Applicant testified that he was initially appointed Gruber Sires, Esquire
as his attorney. that Mr. Sires represented Apphicant from June 2004 to June 2006. and that Mr.

Byrholdt was appointed to represent App'i:ant in July Z006. Applicant testified that he was out on
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bond from February 2004 to June 2006. lha.t m June 2006 Applicant was stopped by a police officer
because a bench warrant tor A pplicam‘é arrest had been issued. Applicant testitied that he appeared
before a judge for a bond revocation hearing. that Applicant’s artorney dropped the ball, and that
Applicant believed the case against him no longer existed. Applicant testified that in October 2004
he was stopped by a police officer and inrormed that a bench warrant for Applicant had been issued,
but that this wes a mistake. Applicant testified thar the judge reinstated Applicant’s bond, that the
Judge asked the state when the case would be ready for trial, and that the October 29, 2004 transcript
reflects the discussion between the parties and the judge regarding trying to have Applicant’s.case
heard in December of 2004. Applicant testified that he spoke with his trial counsel (Mr. Byrholdt)
about a speedy trial motion, that Applicant’s counsel informed Applicant the judge does not have the
power to set a clate for trial. and that thers was a speedy wr1al issue but that Applicant was not aware
of what the speedy trial act was.

Applicant testiﬁed'that he requested Mr. Sires be relieved as his counsel, that during the two-
year time period one of Applicant’s witnesses (Applicant’s step-mother) passed away and was not
_available to testify at trial. Applicant testified that he had been fighting with his step-daughter and
the mother of the victim prior to the allegations, that it was alleged Applicant was cheating on his
wife, and that Applicant’s wife’s daughter threatened Applicant. Applicant testified that he was
given an ultimatum by his wife’s childrenlto leave his wife within thirty (30) dgjfs or else action
would be taken against Applicant. Apphcuant testified that he discussed the prior dispute between him
and his step-children with bis attorney and that Applicant discussed thiee {3) witnesses testifying on
his behalf with his aitormey.

Applica.nt testitied that his attorney wrote the names of the three witnesses down but that

Applicant’s counsel never followed up with the witnesses or Applicant. Applicant testified that he
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did not testify at trial. that there was no defense presented at trial. and that Applicant and trial
counsel discussed Applicant not testifving due to Apolicant’s prior record. Applicant testified that he
recalled the judge inforraing him of his right to testifv and not tesuty and that Applicant decided not
to testify. Applicant testified that he informed his attorney that hé wished 1o call the following three
people 1o testifv at wial in Applicant’s defense: Tim Crittendon, Sarah C.. and Tiffany Burch.
Applicant testified that he did not discuss his wife’s (Carah C.j potential testimony with his counsel
‘but that Applicant did informed his counsel what Mr. Crittendon and MS. Burch’s testimony would
be. Applicant testified that he did not discuss using a medical expert with his attorney, that there was
no physical evidence. and that the medica: report reflected no evidence of abuse. Applicant testified
that the victim's tesimony changed two times prior to trial.

Applicant testified that subsequent to his trial he discovered that regarding his indictment
issue that this must be addressed pricr to the jury being sworn and that the indictment issue should
have been looked into by his attorney. Apphicant testified that regarding the speedy trial issue, this
must be brought up before the jurv is sviorn in and that March of 2006 was the last appearance
Applicant made until the day ot his trial. Applicant testified that he was prejudiced by the length of
delay in bringing his case to trial, that Applicant wrote the solicitor’s office asking for the reason for
the delay but received no answer, and that Aﬁplicam iost a key wimeés during this delay.

Tim Criftendon’s Tesitmony

At the PCR hearing Tim Cnttendon testuified that he is the Applicant’s brothér, that he
recalled the incident ficun 2003 regardi_:;g the threats made against Applicant. Tim Crittendon
testified that Anvlicant’s step-daughters kept telling Applicant to leave their mother alone, that the
police were calied. and that the mather of the victim was the person making the threats against
Applicant.
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Mr, Byirhoidt's Testiniony

At the FCR hearing counsel testificd that he has been practicing law for thirtv-one (31) vears,
that he tpok aver Applicant’s case in Julv of 2006. and that Applicant was -:'hérged with criminal
sexual conduct 1™ deyree and lewd aci upon a minor. Counsel testified that he was appointed to
represent Applhicant. that h2 mer Widl the Applicant numerous times, and that he and Applicant
discussed all aspects of the case together. Counsel testitied that Tiffany Burch would not cooperate,
that Applicant gave counsel his brother's name ({im Critiendon) but that at the time of trial Tim
Crittendon was incavcerated. Counsel testitied that he tried to contact Tiffany Burch but that she
réfused to get mvolved. Counsel testified that he discussed Applicant; s prior record with Applicant’
and that Apphcant believed the vietim would not testify at trial, however the victim did testify at
trial. Counsel testified that Applicant's case went 1o trial four (4) months after counsel took over
Applicant’s case. Counsel testified that Applicant was re-indicted prior to trial and that counsel did
not find any problems or issues regarding thie indictiments. Counsel testified that he tiled a discovery
motion, received the discovery materiais from the state, and reviewed the discovery materials with
the Applicart. Counsel testitied that the investigating officers-testitied at trial, that the medical report
reflected there was no physical evidence. and that coungel did not need 1o employ a medical expert
for Applicant’s case.

Counsel testified that Applicant 2ave a statement about his “dream” to the police and through
counsel’s investigation he tried to interview Tiffany Buvch but was unable to do so. Counsel testified
that he did not have any grounds on which to base an objection on during the state’s closing
arguments. Counsel testitied that he engagsed in plea negouations on the Applicant’s behalf, that the
Applicant was already on the sex offender regisury, and that the state offered Applicant a seven (7)
year plea deal. Counsel testified that he discussed all plea negotiations with the Apphicant. Counsel
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testiﬁed that he discussed the state’s evidence with the Applicant. that the victim was a good witness,
and that the victim had given a handwritten statement. Counsel testitied that there were not any
grounds to request a lesser-included otfense charge. Counsel testified that there was a slight chance
of a not-guilty verdict based on reasonable doubt and thet counsel discussed this with Applicant.
Counsel testified that there was no speedy trial issue. that App]icant’s right to a speedy trial was
never invoked. and that as a matter of tria} strategy neither counsel nor Applicant wanted a speedy
trmal. Counsel testified that that he has onty seen one (1) speedy trial motion in hjs thirty-one (31)
year experience as an attorney and that the motion was denied. Counsel testified that at trial he
brought out of the fact that Sarah C. was in bed during one of the alleged incidents claimed by the
victim.
I APPLICABLE LAW

Ina post-conviction relief action. the Applicant beais the burden of proving the allegations in
their applicauon. Butler v. Stare, 286 S.C. 441, 324 S.E.2d 813 (1985). Where the application
alleges ineffeciive assistance -of counsel as a ground for relier, the Applicant must prové that
"counsel's conduct so undermined the proper functioning of the adversarial proceés that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064. 80 L.Ed.2d 674. 692 (1984): Butler, 354 S.E.2d 313.

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered
adequate ass:istanée and made all significai‘.t decistons in the exercise of reasonable professional
judgment. &l_\_l@_i 466 U.5. 668. The Applicant must overcome this presumiption in order to

receive relief. Cherry v, Stage. 300 S.C. 115, 386 5. E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
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assistance of plea counsel. First. the Applicant must prove that counsel's performance was deficient.

Under this prong. ‘he court measures an attorney’s performance by its “reasonableness under

counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that. but for counsel's unprofessional errors. the result of the proceeding would have been
different.” Cherry. 300 S.C.ar 117-18.386 S.E.2d at 623.
V. FINDINGS OF FACT AND CONCPUS!ONS OF LAW

This Court has reviewed the testimony presented at the evidenuary hearing, observed the
witnesses presented at the hearing. passed upon their credibiiity. and weighed the testimony
accordingly. Further, this Court reviewed the Clerk of Court records regarding the subject
convictions. the Applicant’s records frem the South Carolina Department of Corrections, the
application for post-conviction relief, the transcripts and documents from the prior proceedings, the
exhibits intreduced into evidence at the hearing, and legal argufnents of counsel. Pursuant to S.C.
Code Ann. §17-27-60 (2003 ). this Court makes the following findings of fact based upon all of the
probative evidence presented.
1. Ineffective Assistance of Counsel

a. Couunsel failed to investigate Applicant’s claim that there was a violation of the
Speedy Trial Act

This Court finds that Applicant’s ailegation that trial counsel was ineffective for failing to
investigate Applicant’s claim that the‘re was a violation of the Speedy Trial Act is without merit.
Counsel testufied and the racord reflects that counsel was appointed to represent Applicant in July
2006 and that Applicani’s case went t trial in December 2006. Counsel westified thvat he did not find

a speedy trial issue in his review of the Applicant’s case and that Applicant’s right to a speedy trial




was never invoked. The Applicant asserts that on October 29, 2004, his right to a speedy trial was
invoked. Speciiteallv. Appiicant points to vhe feliowing siatement made by the juidge. “When do you
think you all wili be able re dispose of the case?” The siate replied that they would attempt to have '
the case heard during ithe December 2004 term of court. (Tr. p.6-7). This Court finds that there was
no violation of the speedy trial act. Applicant’s trial took place feur (4) months after counsel was
appointed.

To establish counsel was inadequately prepared. an Applicant must present evidence of what
counsel could have discoverad or what other defenses could have been pursued had counsel been

more fully prepared. Jackson v. State, 329 §.C. 345,495 S.E.2d 768 (1998). The "brevity of time

1

spent in consultation. without more. does not establish that counsel was ineftective." Easter v.
Estelle. 609 F.2d 756. 759 {5th Cir. 198(). When claims of ineffective assistance of counsel are

based on lack of preparation time, an Applicant chailenging his conviction must show specific

prejudice resulting from counsel's alleged iack aftime to prepare. United States v. Cronic, 466 U.S.

648 (1984); U. 5. v: Larlouche. 896 F.2d 815 (4th Cir. 1990). Here, the Applicant could not point to
any specific maiters regarding the speedy wial act that counsel failed to discover which would have
resulted in a different outcome forr Applicant. This Court finds that Applicant oftered no evidence at
the PCR hearing thai counsel could have found that would have been likely to have any outcome
more favoradle o the Apphcant. The Appiicant did not produce any witnesses or offer any other
evidence from which this Ceurt could conclude that the outcome of the case woqid likely ha;fe- been
difterent. had that evidence been developec.

Furthermore. a reviewing court should consider four tactors when determining whether a
detendant has been denrived of his or her right 1o a speedy trial: 1) length of the delay; 2) reason for
the delay: 3) defendant's assertion of the right: and %) prejudice to the defendant. Burker v. Wingo,

Y
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407 1J.S.S14.330.92 S.C0 2182, 33 LLEG. 2d 101 (1972); see also Staie . Brazeli, 325S.C. 65,75,

480 S.E.2d 4. 70 1:997). These four factors are related and must be covsidered together with any

LI

other relevant civcumstances. Barker 57 11.S. at 3330 92 S.Cu 2182, “Accordingly. the
determination ihat a defendant has been ¢eprived of this r_igght 13 not based on the passage of a
specific peried of time. but instead is analvzed in terrs of the circumstances of each case, balancing
the conduct of the prosecut‘ion and the defense.” Piumen, 373 S.C. at 349. 647 S.E.2d at 155,
Therefore. this Court finds that there has been no negleciiul delay preiudicial to Applicant to any
great degree other ti‘::m’ the fact in and of 1iseif tnere had been a defay. This allégution is denied and
dismissed.
b. Counsel failed to investigate whether or not Applicant was set-up
This Cowrt fincés that Applicant’s allegation that counsel was inetfective for failing to
investigate wheiher Applicant was set-up; 15 without merit. Applicant alleges that counsel failed to
_interview Sarah C.. Tim Crittendon, and Tiftany Burch. Applicant also alleges that counsel failed to
present the testirnony of these three witnesses at u:;'ai. Applicant presented the testimony of Tim
Crittendon at the PCR hearing and Mr. Cnittendon’s testimony concerned an incident that took place
prior to the incidentcs) for which Applicant was found guilty of at trial. Counsel testified that Tim
Crittendon’s testimony would not have bezen helpfui at Apphcant’s wizl. Te establish counsel was
inadequately prepared. an Applicant must nresent evidence ot what ;(mnsel could have discovered or

what other defenses could have been pursued had counsel been more fully prepared. Jackson v. State,

320S.C. 345 495 5.5.2d 768 (1998). The "nrevity or time spent in consulation. without more, does

not establish that counsel was ineffective.” Easter v. Esielle, 609 F.2d 756, 759 (Sth Cir. 1980).

When ciaims of inceflective assistance of counsel are bases on iack of preparatior: time. an Applicant
challenging his conviction must show specific prejudice resulting fron: counsel's nlieged lack of time
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to prepare. United States v. Cronie, 466 L. 648 (19841 1L S, v, LaRouche. 896 F.2d 815 (4th Cir.

1990-)‘ This Court finds the Applicant offered no evidence at the PCR hearing <hat counsel could
have found that wouid have been likely 1o ave any outcome more favaranle 1o the Applicant. The
Applicant did not produce any witnesses or offer any other evidence from which this Court could
conclude that the ouicome of the case wauld likelv have been different. had that evidence been
developea. Tirn Crittendon’s testimony does not provide any suppoit to App.icant’s assertion that hé
was set-up. ’

Furthermare. prejudice from counsel’s faijure to interview or call witnesses cannot be shown

where the witnesses do not testify at post conviction relief hearing. Lnderwoad v. State, 309 S.C.

560,425 S.E.2d 20 (1992); Bassette v. Thompson, 913 F.2d 932 (4" Cir. 1999). cert. denied, 499

U.5. 982 (19911 The Applicant’s mere speculation as to what a witnesses® testuriony would have

been cannot. by itself, satisty his burden of showing prejudice. Clark v, State, 315 S.C. 385. 434

S.E.2d 266 (1993 ). Slover v. Swate, 318 5.C. 496, 458 S.E.2¢ 538 (:1993). Tie Applicant must

produce the testimony of a favorable witness or otherwise offer the testimony in accordance with the

ruies of evidence at rhe PCR hearing in order 1o estabiish prejudice from the witnesses’ failure to

to contact Tifiany Burch. but that she did not want to cooperate or get involved. Sarah C,,
Applicant’s wife at the 'i\i!l'it‘ of the inciden:. passed away prior to Applicant’s trial. however counsel
testiﬁed- that he was able to bring out the issue that Applicant wanted Sarah C. 1o testify to at trial.
While. Applican: presented Tim Crittendon’'s testimony at the PCR hearing, this Court finds that the
testimony would have provided nothing mare for the defense. Tiffany Burch was not presented for
testimony at the PCR hearing by Applicant. This Cowr finds that Applicant has failed to show

counsel’s performance was deficient. and that the Applicant was prejudiced by counsel’s alleged
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deficiency. Theircfore. this Court finds that these allegations are denied and dismissed.

¢. Counsel furled to object te re-indictment prior to triai

This Court finds that Applicant s claim that counsel was ineifective for failing to object to
the re-indictmeni privy w tiial is without mervit. Counsel testified that Applicant was re-indicted prior
to trial and that hased on counsel’s review of the indictments he did not find any problems or issues
with the indictimvents or the fact that Applicant was re-indicted. This Court finds that Applicant has
failed to provide any hasis on which counsel failed to object to the re-indictment. This Court has
reviewed the indictments and finds no errors exist. Counsel testified that he reviewed the indictments
and the elements of the charges with Applicant. This Court finds that Applicant has failed to show
that counsel’s performance was deficient and any resulting prejudice. Therefore. this Court finds that

this allegation s denied and dismissed.
d. Counsel failed to call a medical expert

This Court firds that Applicant has failed to meet 1is burden of proof in showing that counsel
was ineffective tor faifing o call a medical 2xpert at Applicant’s trial. Connsel testified that he filed
a discovery motion, received the discovery materials. and reviewed the discovery materials with
Applicant. Counsel testitied that the investigating officers testified at trial and thar the medical report
reflected there was no physical evidence. Counse! testified that based on his experience with criminal
sexual conduct case: his review of the discoverv, and his discussion with Applicant that counsel

~decided there was no need 10 employ a madical expert ior Appiicant’s case. Prejudice from counsel’s
failure to interview or calf witnesses zannot be shown where the wimesses d¢ not testify at post

conviction relicf hearing. Linderwood v. Siate. 309 S.CL 560, 425 S.E.2d 20 (1992); Bassette v.

Thompson. 915 F.2d 952 (4™ Cir. 1990). cert. denied. 459 U.S. 982 (19¢1). The Applicant’s mere

5
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speculation as to what o wiinesses” testimoeny wonld have been cannos. by itself. saisfy his burden of

[N
—
n
(Ve

-

385,434 2.E.2d 266 (1993): Glovar v. State. 318 S.C.

showing prejucice. iark v. State.

496, 458 S.E.2: 335 11993). The Applicant mast produce the testimony of a favorable witness or
otherwise offer the t=stimony in accordance with the rules of evidence at the PCR hearing in order to

establish prejudice from the wimesses fai‘ure (o testify at trial. Bannister v. State. 333 S.C. 298, 509

S.E.2d RG7 (1993). This Cowt finds that &pplicant did not present any restimony from a medical
expert af the PCR hearing. The Applicant has failed to show counsel’s performance was deficient
and that Applicant was prejudiced by counsei’s alleged deficiency. Therefore, this Court finds that

this alleganon is denied and dismissed.

e. Counsel failed to object to presecutor’s improper comments masde during closing

arguments alluding t¢c Applicant’s right not to testifv

The Applicant alleges that counse] was neftective for failing to object to the prosecutor’s
improper comments made during closing arguments alluding to Applicant’s right to testify.
Specifically. Applicant divects this Cowrt’s aifention to the following statement made by the solicitor
in closirg argument,;"[t]lw defense 1n this case has shown you what T i1ke 1o call a smeke and
murrors act. Thare’s o lot of smoke ard a bunch of mirrors designed to get vou away from what’s

really at issue. ‘iney want 1o gat you away “rom [the victim], away from what really matters here.”

(Trial tr. p. 136, fines =131 {tis impermissible for the prosecution to coimument directly or indirectly

upon the defendant’s decision not to testify atirial. Johneon v. Stave, 325 5. 182,480 S.E.2d 733
(1997;. However, aven unproper comiients on a defendant’s decision not o testify do not
automatically require reversal irthey are not prejudiciel (o the defendant. Iif. The defendant bears the

burden of demenstrating that huproper covimenis on his decision not w estfy deprived him of a fair
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trial. This Court fincs that the solicitor’s clasing arguments must be viewed in the context of the

entire record. McLaualilin v, State. 332 S.0.476. 375 S.E.2d 341 (2003). While the State’s closing

arguments must be confined fo evidence i the record and the veasonable wnferences that may be

~.AJ

drawn from the evidence. State v, Copeland. 321 S 8.468 S.E.2d 620 (1996); 1o be entitled to a
new trial for improper closing arguments Applicant must show “the Solicitor's comments so infected

the trial with vnfaimess as to make the resulting conviction a denial of dus process.” State v.

Hamiiton. 344 §.C. 544,362, 543 S.E.24 586, 396 (206 1).

After reviewing the entire record. this Ceurt does not find that any comments by the solicitor
so infected the irial that a new trial is warranted. This Court is not convinced that the soljcitor’s
comments even reach tae level of being improper. but ce:tainly thers is no evidence that Applicant
was prejudiced. Additionally. this Court does not find that Mr. Byrholdt was ineffective for failingAto
object. He provided rational explanation «s 10 why hé did not olt;jec?.. and this Court accepts Mr.

Byrholdt’s reasoning as to why he did not obiect. Therefore. this allegation is derded and dismissed.

f. Counsel failed to request a jury charge of the lesser-included offense of assault and

batterv of a high and aggravated nature

This Court finds that Applicant’s zile eyl ation that counsel as ineffective tor failing to request a
jury charge of ihe tesser-included offense of assauit and battery of a high and aggravated nature is
without merit. Counsel testified that there were not any grounds on which to base a request for the
lesser-incluced offerse of assault and batiery of a high and aggravated nainre. For a defendant to be
entitled 10 a jury ‘nstruction on a lesser-inchuded offensz. there must be soine evidence in the record
that would tend % show that the deferdari is gusity ofthe lesser rather than the greater offense. State

v. Iields. 356 5.C0 2170 5389 5. E2d 797 ($r App. 2005 State v, Funchess. 267 5.C. 427, 229




S.E2d 331 (19705 e possibility that the ury might believe some of the State's case and not the
: .

restis an insufficient avpument tor a lessey-included offense instruciion. Funchess. 267 S.C. ar 430,

229 S.E.2d 4t 3520 rurtherore. the Appiicant’s defense was that he did not participate in the

incidentat all. iv such circursiances. a lesser-included offense instruction would not be warranted.

See Moultrie v, State. 334 5. 946, 583 & 2d 436 (2003) (where defendant’s defense was that he

never assaultzd the vecnm 2t alll alesser-included offense charge was nor warranied). A pplicant has
failed to show that counsed s performance was deficieni and any reculting prejudice. Therefore, this
Court ﬁ{ids that dhis alicgation is dented aind dismissed.
2. Prosecutorial Misconduct

The Applicant alleges that the state commitied prosecutorial misconduct by not notifying
Applicant of niznt o isieiss the orgina mdictment with the intert tc fie a direct re-indictment
and/or that the angmal indictment was npever dismissed by -he state. Applicant also alleges that
comments made by_thg schicitor is closing argument alluded to Applicant’s right not to testify
constituted prosecutorial misconduct. This Court has already found that the solicitor’s comments
made in closing argument did not amount o commenting on Applicant’s right not to testify and
therefore were ot improper. thus Applican: capnot prove prosecuteriz! misconduct. This Court finds
that this allegation is denied and dismissed. As to Applicaat’s prosecuiorial misconduct claim
regarding the aivect indicument. this Court finds that the Applicant has failed to meet his burden. It is

Applicant’s burden s prove actual prosecutoriai misconduct. Ajabama v. Smith, 490 U.S. 794, 109

S. Ct. 2201 (1989). Applicart asserts the 1ssue of vindictiveness n the torm of prosecutorial
retaliation through the re-indictment for criminal sexaal conduct in the 1 degree. In order for the
presuraption ol prosecutoriai vetaliation {or the “FPecree " presumption) to appiv. [Applicant] must |
show there is a “easonable likelihood' that retabiarion was motive behind the bringing the additional
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charges. Patrick v, S.CL 2030 562 508 2d 609 (2002, This Tourt finds that no additional

charges were ever brought against Applicant. Applicant was mmctcd in 2004 for criminal sexual
conduct 1" degree. bt this charge was larer dismisszd and Applicant was re-indicted in 2006 for the
same charge. This Couit finds the Applicant was properly re-indicted and that Applicant cannot
prove prosecutoral misconduct, therefors this allegation is denied and dismissed.
3. Lgck of Subject Hiatter Jurisdiction

Applicent asserts that the Oconee Countv Court of gen=ral sessions did not havejurisdlcti_on
over the subjeci matier of direct indictment 2004-GE-37-309 because the indictment was not taken
betore the clerk of court for Oconee County and clock stamped and dated so as to be put upon the
court docket 0 be dispesed ot as due process dictates. This Court finds that the indictments against

the Applicant were aii wrue-billed by the Oconse County Grand Jury. Defects in the indictment do not

affect subject mater jurisgiction. See State v, Genirv, 362, S.C. 93, 610 S.E.2d 494 (7003)
However, an Applicant may challerge the subject matter jurisdiction of the wial court, and such a
claim is one that may be raised at any tiine. See Brovin v. State, 343. S.C. 342, 540 S.E.2d 846
(2001, overr z//w inpart by Statz v, Gentry, 363 S.C. 93,610 S.E.2d 494 (2005). However, “"[c]ircuit
courts obviously have subject matter juriscliction to try crinunal matters.” Gentry. supra, 610 S.E.2d
at 496 See aiso S.C. Ceonst. Art. V. § 7. Thus. the Applicant must present evidence that his case is
of some class over which the Circuit Court does not have the authority to preside. The Applicant’s
conviction inveived a crimipal charge i General Sessions Court. Thus. the Circuit Court had

subject manzy risdiction. Therefere. this allegation is dented and dismizsed.
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V. CONCLUSION
Based on all the forgoing. this Cowrt {inds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application for y:ost conviction relief. Therefore. this application for post conviction relief must be
denied and disnussed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within thirty
(30) days from receipt of this Order to secure the appropriate appellate review. See Rule 203,
SCACR. Rule 71.1rg). SCRCP; Bray_v. State. 336 S.C. 137, 620 S.E.Zd 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is also

directed to South Carolina Appellate Cou:t Rule 243 for appropriate procedures after notice has been
timely filed.

IT1S THEREFORE ORDERED:
‘that the Application for Fast-Conviction Relief must be dznied and dismissed with
prejudice; and

Applicant imust be remanded 10 the cusrody of Respondens

,2012.

AND IT IS 80 ORDERED this __5:}?_“ day of _ lanua r‘\%

4”",@%

J. Cordgll Maddox, JIr.
Presiding Judge
Tenth Judicial Circui
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STATE OF SOUTH CAROLINA
COUNTY OF OCONEE
IN THE COURT OF COMMON PLEAS

CLARENCE E. CRITTENDON, #266744 Applicant,

STATE OF SOUTH CAROLINA, Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Final Order of Dismissal has been
served upon the applicant by mailing one (1) copy in the United States mail, postage prepaid,
addressed to:

R. Mills Ariail, Jr., Esquire
11 North Irvine St., Ste. 11
Greenville, SC 29601

This 23" Day of January, 2012.

Dilof - ¢
At Wlidhenk O

Lena Pelishenko
Legal Assistant for Respondent

SWORN to before me this 23™ Day of January, 2012.

Jajisen. NWeara/

Notary Public for South Carolina. .
My Commission Expires: q /2@/[61
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