
STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

IN THE COURT OF COMMON PLEAS

025 SEP 15 PR 2:56FOR THE ELEVENTH JUDICIAL CIRCUIT

11341 CODIER

David Richard Walker, Jr., SCDC #2942670OURT Case No. 2021-СР-32-1726

V.

LEXIROTO sC

Applicant, )

State of South Carolina,

)
Respondent. )

ORDER OF DISMISSAL

WITH PREJUDICE

This matter comes before the Court by way of Applicant David Richard Walker, Jr.'s

application for post-conviction relief (PCR) filed May 21, 2021. On September 10, 2021,

Respondent, the State of South Carolina, filed its Return and Partial Motion to Dismiss, requesting

an evidentiary hearing to resolve the claims set forth in the Application.

On October 12, 2022, an evidentiary hearing was held at the Lexington County Courthouse

before the Honorable George McFaddin. Applicant was present and proceeded pro se. Assistant

Attorney General Lillian Meadows represented Respondent. At the hearing, Applicant proceeded

forward on the claim of ineffective assistance of appellate counsel. In support of his claim,

Applicant presented testimony of David Alexander (Appellate Counsel) and Sarah Mauldin¹

(Standby Counsel).

1 Applicant called Mrs. Mauldin to testify as to "how I (Applicant) ended up with an appeals
attorney that was ineffective []." (PCR Tr. p. 49, 1. 1-2). Mrs. Mauldin's testimony had no bearing

upon the conclusions reached by this Court.
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Following a thorough review of the record in its entirety, along with evidence presented at

the evidentiary hearing and the PCR hearing transcript, this Court finds Applicant has failed to

establish any constitutional violations or deprivations entitling him to relief and, accordingly,

denies and dismisses this action with prejudice.

PROCEDURAL HISTORY

Applicant is presently confined to the South Carolina Department of Corrections.

Applicant was arrested on March 4, 2013, following an investigation into the murder of his

girlfriend, Catherine Banty, by manual strangulation and blunt force trauma to her head. During

its October 2025 term, the Lexington County Grand Jury indicted Applicant for Murder (2015-

GS-32-2341).

On February 21, 2017, Applicant proceeded to a jury trial before the Honorable R. Knox

McMahon. Applicant proceeded pro se with Eleventh Circuit Deputy Public Defender Sara H.

Mauldin appearing as standby counsel. Deputy Solicitor Shawn Graham and Assistant Solicitor

Shannon Davis prosecuted the case on behalf of the Eleventh Circuit Solicitor's Office. On

February 28, 2017, a jury found Applicant guilty as indicted. Judge McMahon sentenced Applicant

to 50 years in prison. At the conclusion of the multi-day trial, the jury convicted Applicant as

indicted. Judge McMahon sentenced Applicant to fifty years' imprisonment.

Direct Appeal

2021-CP-32-1726



Applicant filed a timely notice of appeal. Appellate Defender David Alexander (Appellate

Counsel).2 Appellate Defender David Alexander perfected Applicant's appeal by raising the

following issue:

Whether appellant's statements to police that he had an outstanding warrant
for murder were admitted in violation of appellant's Fifth Amendment rights

because police failed to give appellant his Miranda warnings and their seizure of

appellant and questioning amounted to custodial interrogation?

Final Brief of Appellant, p. 1. The State was represented in the matter by Assistant Attorney

General Caroline Scrantom. Following briefing, the Court of Appeals affirmed Applicant's

conviction and sentence in a published opinion filed May 20, 2020. State v. Walker, 430 S.C. 411,

844 S.E.2d 405 (Ct. App. 2020). The Remittitur was returned on June 30, 2020.

Facts Giving Rise to Conviction

Pre-trial

The circuit court conducted a hearing on March 25, 2015, pursuant to Faretta v. California,

422 U.S. 806 (1975). (R. pp. 1198-99). The circuit court found Applicant competent to stand trial

and competent to represent himself pursuant to State v. Barnes, 407 S.C. 27, 753 S.E.2d 545

(2014). The circuit court relieved Ms. Mauldin as trial counsel and ordered her to serve as standby

counsel for Applicant. On February 21, 2017, the first day of trial, the court convened a pretrial

Blair³ hearing, and Applicant was found competent.

Summary of Evidence Adduced at Trial

According to forensic pathologist Dr. Janice Ross, Carrie Banty died as a result of

asphyxiation due to manual strangulation. (R. p. 1030, lines 1-7). Petechial hemorrhages in the

2 Before initial briefs were filed, on January 25, 2018, Applicant filed a motion to relieve

Appellate Counsel and proceed pro se. The Court denied Applicant's motion by order on

February 15, 2018.
3 State v. Blair, 275 S.C. 529, 273 S.E.2d 536 (1981).

2021-CP-32-1726



victim's eyes substantiated her finding. (R. p. 1026, line 17 - p. 1027, line 9). Dr. Ross also opined

that a victim of strangulation would have sustained a significant consistent application of force for

four to five minutes, and that it was not necessary to crush one's windpipe to cause death. (R. p.

1027, lines 7-9; R. p. 1028, lines 10-18; R. p. 1029, lines 18-25). In addition to biological evidence

of strangulation, the victim had sustained a series of abrasions, marks, bruises and contusions to

the bridge of her nose, her neck, chest, left shoulder, upper arm, forearm, knees, left ankle, and the

tops of her feet. (R. p. 1019, lines 11-20). The victim also had internal bruising over her

collarbones, anterior sternum, chest, and underneath the scalp over the top of her head "just to the

right ofthe midline." (R. p. 1024, lines 16-20). These injuries "were approximately one and a half

inches each in the greatest." (R. p. 1026, lines 1 1-12).

When scheduling the autopsy, Dr. Ross received information that a looped belt was found

near the victim's body in a manner suggesting it may have been used as a tourniquet. (R. p. 1006,

lines 1-8). Dr. Ross also noted the victim had two parallel, linear bruises on her upper arm which

could be consistent with the belt or with the impression of two fingers, as well as what could be a

needle puncture in the crux of her elbow. (R. p. 1015, line 24- p. 1016, line 21). Law enforcement

indeed recovered a looped belt by the body and an empty syringe from inside the herby curby trash

can outside of the home. (R. p. 694, lines 13-17; R. p. 695, line 21 - p. 696, line 8). The residue

inside the syringe tested positive for cocaine and a cutting agent. (R. p. 782, lines 16-23).

However, the postmortem toxicology screen performed on the victim came back negative.

(R. p. 778, lines 12-24). She had not used any illicit or prescription drugs prior to her death. (R. p.

776, lines 4-22). In fact, the only positive screen on the victim's toxicology report was for ethanol,

or alcohol, at a very low level of 0.016% grams per deciliter. (R. p. 779, lines 3-9). This amount,

only slightly above the threshold of 0.010%, was "equivalent to about one beer or slightly less than
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one alcoholic beverage." (R. p. 779, lines 9-13). But the victim's ocular fluid tested negative for

ethanol. (R. p. 780, line 25 - p. 781, line 1). In most cases, where there is a very low level of ethanol

in the blood and no ethanol in the ocular fluid, the ethanol in the blood results from postmortem

production due to decomposition. (R. p. 781, lines 1-9). Otherwise, the results of these screens

indicate that the victim could have ingested one alcoholic beverage "almost immediately prior to

death." (R. p. 781, lines 3-6).

The victim was discovered midday on December 11, 2012, when she and Applicant's three

year-old daughter left their home and was found by a neighbor walking near the road, crying and

wringing her hands. (R. p. 587, line 14 - p. 588, line 8). The neighbor, Eugene Ray, recognized the

girl from one of the trailers at the top of the hill and stopped his truck to speak with her out of

concern. The girl led him to her mother. (R. p. 588, line 1 - p. 589, line 25). The little girl thought

her mother was dead, so Mr. Ray put the girl in his truck, gingerly entered the trailer, and found

the victim lying near the end of the bed in a room down the hall. (R. p. 590, line 8 - p. 591, line

22). Mr. Ray, a CNA, could identify that the victim, without a pulse and cold to the touch, exhibited

signs of lividity and rigor mortis. (R. p. 592, lines 1-8; R. p. 603, lines 19-25). He saw bruises on

her arms and face, but not a scratch or bruise on the child.4

Law enforcement arrived and began working the scene. (R. p. 617, lines 2-21). It was a

two-bedroom single-wide trailer with no signs of forced entry. (R. p. 619, lines 3-20). The victim

lay face-down on the floor near the foot of a bed. Partially covered by a blanket, someone had

colored on her skin with magic markers found in the bedroom. (R. p. 620, lines 5-11). Missing

4 A victim's advocate who tended to the child after she was found by Mr. Ray similarly testified

that the child had no bruises, cuts, or scrapes. (R. p. 714, lines 12-24). Relevant to Applicant's
version of events, the victim's stepmother testified at trial that she never witnessed the victim abuse

or even so much as discipline her daughter. She described her stepdaughter as a wuss when it came

to the child. (R. p. 793, line 15-p. 794, line 25).

A
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from the home was Applicant, whose ID was located in the pocket of a male's pair of pants and

collected from the same room where the victim was located. (R. p. 687, lines 3-9). Other male

clothing was located in the dresser in that bedroom, and a pair of men's shoes in the laundry room.

(R. p. 687, line 14 - p. 688, line 17). A man's wallet and a wallet belonging to the victim were

located inside the vehicle parked on the premises. (R. p. 698, lines 6-14).

Determining that Applicant lived at the victim's residence, being unable to locate him, and

learning from his family that he may have discontinued use of some mental health medication, law

enforcement entered him into the nationwide NCIC database as a missing and/or endangered

person. (R. p. 718, line 1 - p. 719, line 22).

The State presented testimony at trial tending to establish Applicant's whereabouts before

and after the victim was discovered by Mr. Ray. Records of Applicant's cell phone data usage were

consistent with use of the phone at Applicant's residence and at Lexington Medical Center from

December 7, 2012, until 11:10 PM on December 10, when the phone was apparently turned off.

(R. p. 726, lines 22-23; R. p. 735, line 19 - p. 743, line 25).

Also during this time frame, one of the victim's co-workers testified that for two

consecutive days, she noticed the victim crying upon her arrival at work. This occurred on

December 8 and 9. (R. p. 751, lines 8-20; R. p. 754, lines 6-12). On the eighth, the co-worker

conversed with the victim, advising her that she didn't need to be with Applicant. (R. p. 751, line

24 - p. 752, line 3). In the early morning hours of December 9, Applicant was admitted to

Lexington Medical Center at 12:06 AM. He was discharged just a couple of hours later at 2:47

AM. (R. p. 726, line 7 - p. 727, line 8).

Applicant resurfaced days later in Aiken County. Around 11:00 PM on December 17,

2012, a Sheriff's Deputy on road patrol noticed Applicant sitting underneath a metal awning at a

small business across the street from a convenience store that was frequently targeted for
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robberies during the holiday season. (R. p. 935, line 23 - p. 937, line 12). Having reason to believe

Applicant may be casing the convenience store, the Deputy, James Kostyk, pulled into the

parking lot of the business and approached Applicant. (R. p. 937, lines 10-23). Kostyk's body

mic and in-car video captured the exchange which was played for the jury. (R. p. 938, line 3 - p.

930, line 18; State's Exhibit 45). Kostyk asked Applicant who he was. Instead of giving a verbal

response, Applicant walked towards Kostyk and put his hands behind his back. (R. p. 941, line

24 - p. 942, line 7). Considering the response unusual, Kostyk patted down Applicant for safety.

(R. p. 942, lines 7-12). He asked Applicant for identifying information and then asked if he had

any warrants. (R. p. 942, line 17 -p. 943, line 4). Applicant answered he did have a warrant and

that it was for murder. (R. p. 943, lines 6-10).

As Kostyk testified to and as is exhibited in the video and audio recording of the exchange,

Kostyk had Applicant lean against the hood of his patrol car in order to retain a position of bodily

advantage if it became necessary to defend himself against Applicant. Kostyk did this after

Applicant said he probably had a warrant. (State's Exhibit 45 at 1 :30- 2:08; R. p. 945, lines 5-

11).

He then asked Applicant, "Whaddya think you got a warrant for, Bud?" Applicant

answered, "Murder." (State's Exhibit 45 at 2:43 - 2:51). At that point, Kostyk handcuffed

Applicant and had him sit inside the patrol car. (R. p. 945, lines 12-17; State's Exhibit 2 at 2:50 -

4:055).

5 In an exercise of trial strategy and after an in limine discussion with the court, Applicant insisted
on publishing the entirety of Kostyk's in-car video to the jury during his cross-examination of the

witness. (R. p. 951, line 1 - p. 960, line 13; State's Exhibit 2). Originally, State's Exhibit 2 was
offered during the Denno hearing as a pre-trial exhibit and the State did not intend to publish the

entire video to the jury in its case-in-chief. (R. p. 951, lines 7-9; R. p. 364, lines 4-24; R. p. 513,
line 9 - p. 5 1 5, line 1 5).
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Kostyk contacted dispatch to corroborate the biographical information Applicant

provided and learned that Applicant was listed as a missing and endangered person. (R. p. 943,

line 11- p. 944, line 2). Kostyk transported Applicant to Aiken Regional Medical Center for a

mental evaluation. (R. p. 945, lines 18-25). The hospital did not admit him for psychiatric or

medical treatment, and Kostyk offered Applicant a ride to Lexington County. (R. p. 946, lines

15-24). Kostyk took Applicant as far as he could into Lexington County, which was a 1-20 truck

stop at Exit 44. They met an officer from Lexington County Sheriff's Office and Kostyk left. (R.

p. 947, lines 1-24).

During this exchange and transport which began on December 17,2012, and extended

into the early morning hours of December 18, there were no warrants issued for Applicant's

arrest. Applicant was not in custody. (R. p. 946, lines 11-17). He was not handcuffed when

Kostyk left Applicant with a Lexington Deputy. (R. p. 947, line 23 - p. 948, line 1).

Law enforcement arrested Applicant for the murder of Carrie Banty on March 4, 2013.

(R. p. 723, lines 20-21). At trial, a former cellmate of Applicant testified that Applicant told him

he had killed the mother of his child. (R. p. 930, lines 9-21).

Applicant's Trial Presentation

Applicant pro se delivered an opening statement informing the jury he planned to

produce a defense of accident. (R. p. 574, line 3 - p. 576, line 7). Also in his opening statement,

Applicant narrated the events leading up to the victim's death, stating he periodically choked the

victim five times on the night of her death as a result of a physical fight wherein Applicant felt

the need to assert self-defense. (R. p. 576, line 8 - p. 582, line 5).

6 Inaccurately transcribed as "incident." (R. p. 575, line 19-p. 576, line 4); State v. Goodson,

312 S.C. 278, 280, 440 S.E.2d 370, 372 (1994) (elements of accident defense).
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Applicant did not testify and did not present any witnesses at trial. (R. p. 1084, line 4 - p.

1094, line 25; R. p. 1099, lines 11-25). At the trial's conclusion, Applicant did not seek a jury

instruction on self-defense.7 He sought an instruction on involuntary manslaughter. (R. p. 1095,

lines 5-22). The trial court denied the request to charge upon the basis that no evidence

supported that instruction. (R. p. 1097, line 20 - p. 1099, line 9). In his closing argument,

Applicant argued that the facts presented by the State at trial did not meet the elements of

murder. (R. p. 1119, line 8 -p. 1142, line 12).

CURRENT ACTION BEFORE THIS COURT

In his original application for post-conviction relief, Applicant alleged he is being held in

custody unlawfully based on the following:

1. "Applicant was entitled to 'Immunity from Prosecution' under the 'Protection

of Persons and Property Act', - (S.C. Code Ann. 16-11-440(A) and S.C. Code

Ann. 16-11-440(C)."

2. "Applicant was entitled to 'Directed - Verdict' under 'Rule 50, Motion for a
Directed Verdict and for Judgement[sic] notwithstanding the verdict.'"

3. "Applicant was entitled to 'Effective Assistance of Counsel' by ('stand-by
counsel' Sarah Hahn (Mauldin) - Public-Defender to gain proper collection

and/enseekment[sic] of evidence (prior to evidence being lost/terminated by-
) (holder), And - Investigation/SI - when/while Counsel for Applicant."

4. "Applicant was convicted and sentenced under - S.C. Code Ann. 16-3-

10/murder- And, Insignificant of Evidence to convict (and sentence),
occured[sic]/shown."

5. Applicant was entitled to be 'Competent to Stand-trial' Standard/s/during trial."

7 Pre-trial, Applicant sought immunity under the Protections of Persons and Property Act, S.C.
Code Ann. § 16-11-440. Applicant testified on his own behalf at his immunity hearing, delivering
a detailed, line-by-line account of the events before, during, and after the murder. (R. pp. 18-

168). In denying Applicant's request for immunity, the court stated "[ as far as the Stand Your

Ground hearing, the defendant has the burden of proving that he's entitled to immunity by a

preponderance of the evidence. I find that he has failed to meet that burden based on the totality

of the evidence and the witnesses that have testified during that particular hearing, and that his

motion for immunity under the Stand Your Ground statute is denied." (R. p. 545, lines 7-14).Jama

2021-CP-32-1726



6. "Applicant was entitled to 'Effective-Assistance of Counsel' by (Appellate
Counsel) David Alexander, SCCID - Appellate Division, to raise all

significant and - obvious claim/s/ on 'Direct-Appeal' under Appellate-
Duties/Duty to raise all significant/obvious claim/s/."8

7. "Applicant was convicted/sentenced under -S.C. Code Ann. 16-3-10/murder

- And, no evidence of shown/brought evidence of malice (by applicant),
and/or aforethought of malice (by applicant) E.g- Failure of showing attent[sic]
to commit a crime, Especially murder and the aforethought of malice and/or

malice in general."

8. "Applicant was entitled to 'fair-trial' under the Safeguard-Standard/s/. Etc."

On June 23, 2021, Applicant filed an amended application, raising the following additional

grounds for relief (excerpted verbatim):9

9. "The jury and the court did not have sufficient - evidence to convict or/and -

sentence. (Note: non collateral-attack on insufficient)(evidence to

convict/sentence). 10

10. "Applicant was entitled to only the usage of evidence or/and testimony used
within (at) the Ducan[sic]/Pretrial Hearing pursuant to case-law/s/ and/or
pursuant to S.C. Code Ann. §§ 16-11-440(A); 16-11-440(C)."11

11. "Applicant was entitled to only relevant fact/s/ or/and Ground/s/- relevant to

immunity/from prosecution at the Ducan[sic]/Pretrial Hearing (-whereof, Eg
- Heard irrelevant testimony, facts or grounds) at the Ducan[sic]/Pre-trial
Hearing/pursuant to Supra).12

12. "Applicant was entitled to Sufficient - evidence/s/ - to convict, i.e. -
Insufficient-Evidence to convict. The State failed to produce adequate-

evidence, to convict, and failed to produce evidence of shown intent, motive,
etc."

8 Allegations 2(b), (m), and (n) on the June 23, 2021, amended application have been consolidated
into No. 6.
6

Because the amended PCR application is stamped as received by the Perry Correctional
Institution on June 16, 2021, the State included these allegations in its return because PCR counsel

had not yet been appointed.

10 Allegations 2(c), (a), (k), (1), and (f) on the June 23, 2021, amended application have been
consolidated into No. 9.

I1 Allegations 2(d) and (e) on the June 23, 2021, amended application have been consolidated into
No. 10.
12
Allegation 2(e) on the June 23, 2021, amended application has been consolidated into No. 11.
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13. "Applicant was entitled to effective - assistance of appellate-counsel,
David Alexander - to file an[sic] 'motion/petition for rehearing, at denial

of direct appeal, and must of[sic] argued the Court overlooked and
misapprehended his - argument.'"

14. "Applicant's indictment (document) was- un-constitutional, due to trial court

lack[sic] subject-matter jurisdiction when the indictment alleged two different

means of death outside legislative."13

MOTIONS HEARING BEFORE JUDGE McINTOSH

On December 14, 2021, at the Lexington County Judicial Center, a motions hearing was

held before the Honorable R. Lawton McIntosh. Assistant Attorney General Lillian L. Meadows

appeared on behalf of the State. Applicant was present and initially represented by Ashley A.

McMahan, Esquire.14 The Applicants motions before the Court were as follows:

1. Motion to relieve Counsel, proceed pro se, and appoint standby counsel.
2. Motion to amend PCR Application
3. Motion to obtain trial exhibits

4. Motions for discovery and to obtain a private investigator

In an Order filed by the Court on February 7, 2022, Judge McIntosh granted Applicant's

motion to relieve counsel Ashley McMahan and proceed pro se, but denied Applicant's request to

appoint standby counsel. Applicant's request to obtain all exhibits from trial was denied.

Additionally, Applicant's motions for discovery and to obtain a private investigator were denied.

Respondent's motions before the Court were as follows:

1. Motion to dismiss direct appeal issues 15

2. Motion to dismiss claims of ineffective assistance of standby counse116
3. Motion to dismiss claim of incompetency and claim regarding safeguard

standards17

13 Allegation 2(o) on the June 23, 2021, amended application has been consolidated into No. 14.
14 Counsel McMahan was relieved at the start of the hearing. Applicant appeared pro se for the

remainder of the motions hearing.
15 Allegations #1, 2, 4, 7, 9, 10, and 11 in Original PCR Application. Allegations 2(h), (i), (j), and
(g) on the June 23, 2021, amended application were consolidated and dismissed pursuant to this
motion.

16 Allegation #3 in Original PCR Application

17 Allegations #5 and 8 in Original PCR Application
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4. Motion to dismiss claim of lack of subject matter jurisdiction18

5. Motion for Applicant to undergo a competency evaluation.

Judge McIntosh granted Respondent's motion to dismiss Applicant's claims 1, 2, 3, 4, 5,

7, 8, 9, 10, 11, 12, 1319, and 14. Respondent's motion for a competency evaluation was denied.

Additionally, Judge McIntosh ordered that an evidentiary hearing be convened solely on the matter

of ineffective assistance of appellate counsel.

In the pro se first Amended Application filed June 23, 2021, the Applicant made the

following allegations (verbatim):

2(a). "Applicant was sentence and convicted pursuant to S.C. Code Ann § 16-3-
10/murder. No evidence or elements of that statute was not litigated/shown at

the trial (and especially not at the Duncan Hearing/pretrial hearing, pursuant

to §§ 16-11-440(A); 16-11-440 (C)

2(b). Applicant was entitled to effective assistance of counsel by David
Alexader, ACCID Appellate Counsel, to bring/argue/raise all

significant/obvious issue claims, that were meritorious; and if argued and
raised on direct appeal, the arguments and raised issues would have

caused the appellate counsel to grant the direct appeal (of applicant).
And, the failures caused prejudice-And, prejudiced the defenses.
Further, David Alexander was notified by Applicant that the transcripts

ofthe Applicant's trial and pretrial hearings showed massive errors [].

2(c). The jury and the court did not have sufficient evidence to convince and/or
sentence.

2(d). Applicant was entitled to only the usage of evidence or/and testimony used
within the Duncan/pretrial hearing pursuant to case law and/or pursuant to

S.C. Code Ann §§ 16-11-440(A); 16-11-440(C)

2(e). Applicant was entitled to only relevant facts or/and grounds-relevant to
immunity from prosecution at the Duncan/pretrial hearing.

2(f). The judge didn't find that Applicant did established the relevant three elements

of self-defense needed to establish the immunity from prosecution pursuant

18 Allegation #14 in Original PCR Application

19 The Court ordered an evidentiary hearing to resolve Applicant's allegations regarding ineffective

assistance of appellate counsel (Allegations %6 and 13)(highlighted in bold above). Judge
McIntosh's dismissal of Allegation #13 was a typographical error.
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