STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
) .
Bank of New York Mellon Trust ) Civil Action No.: 2011-CP-40-6103
Company, National Association f/k/a The )
Bank of New York Trust Company, N.A. )
As successor to JPMorgan Chase Bank )
N.A s/b/m Bank One National Association )
as Trustee for RAMP 2002RSS5, )
)
Plaintiff, ) w2 Z
) ORDER Z % Z
v. ) oM D .

- ) om + TO
Chartrease Grier, Palmetto Health ) = o B2
Alliance; and Palmetto Richland ) oz = <
Memorial, ) (L 2 %

) 2 5 =

Defendants. ; =4

| )
Chartrease Grier, )
)
. Third Party Plaintiff, )
)
v. )
; )
Nationwide Property & Casualty Insurance )
Company; and Tonya D. Parks, )
| )
- Third-Party Defendants. )
)

This rﬁatter came before the Court at a hearing on November 28, 2012, on Third-Party
Plaintiff Chartrease Grier’s Motion to Amend the Answer/T hird-Party Complaint and Motion for
Summary Judgment, and the Motion for Summary Judgment of Third-Party Defendants
Nationwide lé"roperty & Casualty Insurance Company (“Nationwide”) and Tonya D. Parks
(“Parks”). P}esent at the hearing were Alana Odom Williams, Esquire, and Jay Thompson,
Esquire, counsel for Third-Party Defendants Nationwide and Parks, and M. Allison Moon, ﬂ/&
Esquire, and Sarah Brown, Esquire, counsel for Third-Party Plaintiff Chartrease Grier (“Grier”).. X\
After considéring the law, the briefs filed by the parties, the arguments of counsel, and all

matters submitted, Grier’s Motion to Amend the Answer/Third-Party Complaint and Motion for

SCAMNNED



Summary Judgment are DENIED. Nationwide and Parks’ Motion for Summary Judgment is
GRANTED. é
FACTS

In 2006, Gﬁer purchased a homeowner’s insurance policy from Nationwide through her
insurance ageﬁt, Parks. Nationwide provided homeowner’s insurance on Grier’s property from
March 24, 2006 to March 24, 2011. The Bank of New York Mellon Trust Company (“Bank”)
was the mortglage holder on the property. GMAC serviced the mortgage on the Bank’s behalf.
During the tix;ne that the Nationwide policy was in effect, Grier made escrow payments to
GMAC to cover her insurance premiums. In March or April of each year, GMAC issued a check
to Nationwide‘E for the amount of the renewal insurance premium, and Nationwide renewed the
policy. Natioﬁwide did not renew the policy after March 24, 2011. When the policy expired,
GMAC sent a.check to Nationwide for the same amount that GMAC submitted the prior year for
renewal of the policy. Nationwide received the check, but because there was no active policy to
which the payment could be applied, Nationwide returned the money, issuing a check to Grier on
April 1,2011. |

Grier’s home was destroyed by a fire on April 6, 2011, making the house inhabitable.
Nationwide denied coverage on the property, claiming that there was no policy in place because
the policy had not been renewed. Grier subsequently defaulted on her mortgage. The Bank filed
this foreclosure action against Grier on September 14, 2011. Grier filed an Answer and a Third-
Party Compléint against Nationwide and Parks for breach of contract, bad faith refusal to pay
insurance claim, and indemnity and contribution. Nationwide and Parks answered on February
6, 2012. Oh June 11, 2012, Grier moved to include additional causes of action against
Nationwide and Parks. The proposed Amended Answer/Third-Party‘ Complaint includes an
additional claim against Nationwide for negligent misrepresentétion and an additional claim
against Parks; for negligence.

| DISCUSSION
1. Grier’s Motion to Amend Answer/Third-Party Complaint

Pursuant to Rule 15, SCRCP, Grier moves to amend her Answer/Third-Party Complaint
to include causes of action for megligence and negligent misrepresentation. Nationwide and
Parks opposé this Motion on the grounds' that the proposed causes of action would fail as a

matter of law and therefore be dismissed pursuant to Rule 12(b)(6), SCRCP. Thus, it would be



futile to allovx;r the amendments. Furthermore, Nationwide and Parks claim they would be
prejudiced if Qﬁer were permitted to amend her Answer/Third-Party Complaint.

Rule 15, SCRCP, provides that “if more than thirty days have elapsed from the time a
responsive pleading is served, a party may amend his pleading only by leave of court or by
written consent of the adverse party.” “It is well established that a motion to amend is addressed
to the discretion of the trial judge.” Stanley v. Kirkpatrick, 357 S.C. 169, 174, 592 S.E.2d 296,
298 (2004). R;ule 15, SCRCP strongly favors amendments and the court is encouraged to freely
" grant leave to amend. See Jarrell v. Seaboard Sys. R.R., 294 S.C. 183, 186, 363 S.E.2d 398, 399
(Ct. App. 1987). “[L]eave shall be freely given when justice so requires and does not prejudice
any other party.” Rule 15(a), SCRCP. “The prejudice that Rule 15 envisions is a lack of notiée
that the new issue is going to be tried, and a lack of opportunity to refute it.” Tanner v. Florence
County Treaszirer, 336 S.C. 552, 559, 521 S.E.2d 153, 156 (1999)(quoting Pool v. Pool, 329
S.C. 324, 494 S.E.2d 820 (1998)). A court has the authority to deny leave to file an amended
complaint, or portions of an amended complaint, if it would be futile because the causes of action
in the afnende;d complaint would fail as a matter of law. See Coral Gables, Inc. v. Palmetto
Brick Co., 183 S.C. 478, 482, 191 S.E. 337, 338 (1937).

a) Cause of Action for Negligence as to Parks

Grier’s Amended Answer/Third-Party Complaint asserts a new cause of action for
negligence against Parks, the insurance .agent who sold her the Nationwide insurance policy.
Grier claims that Parks owed a duty to Grier to advise her on insurance coverage for her home,
and Parks breached this duty by failing to advise Grier to obtain alternative insurance. This
proposed cause of action would be futile because it is based on an alleged legal duty where, as a
matter of law, there is no legal duty. |

It is w;:ll established that “an insurance agent has no duty to advise an insured at the point
of applicationt absent an express or implied undertaking to do so.” Houck v. State Farm Fire
and Cas. Ins. Co., 366 S.C. 7, 12, 620 S.E.2d 326, 329 (2005). “A duty may be imposed,
however, ‘if the agent, nevertheless, undertakes to advise the insured.”” Id. (citing Carolina
Production Maintenance Inc. v. Unit‘ed States Fidelity & Guar. Co., 310 S.C. 32, 38, 425 S.E.2d
39, 43 (1992)). In determining whether an implied duty has been created, courts consider several
factors, including whether: (1) the agent received consideration beyond a mere payment of the

premium, (2) the insured made a clear request for advice, or (3) there is a course of dealing over



an extended period of time which would put an objectively reasonable insurance agent on notice
that his advice is being sought and relied on. See Trotter v. State Farm Mut. Auto. Ins. Co., 297
S.C. 465, 471, 377 S.E.2d 343, 347 (Ct. App. 1988).

The proposed negligence claim does not assert that Parks undertook to advise Grier or
allege any factcirs that would create an implied duty. Therefore, the proposed allegations, even if
taken as true, are legally untenable and would fail to assert a cause of action, thus requiring
dismissal under Rule 12(b)(6), SCRCP. Grier argues that the Court should allow the amendment
because “[a]rguments going to.the‘ legal merits of the proposed pleadings are better taken up in
the context of a Rule 12(b) motion to dismiss or a Rule 56, SCRCP motion for summary
judgment.” Pruitt v. Bowers, 330 S.C. 483, 488, 499 S.E.2d 250, 253 (Ct. App. 1998). Motions
for Summary Judgment have been filed by both parties. Rather than requiring additional,
unnecessary motions on the amended causes of action, this Court has chosen to address the legal
merits of the pioposed pleadings in this Order.

Additibnally, Nationwide and Parks argue that they would be prejudiced by the Amended
Answer/Third-Party Complaint because the negligence cause of action is fundamentally different
from the existing causes of action. Grier argues that the amendments would not be prejudicial,
as Nationwide and Parks have been on notice of the Motion to Amend and the proposed
negligence claim would not require any additional evidence. Nationwide has already taken
- Grier’s depoéition and conducted extensive written discovery. This case has been on the jury
trial roster. ’i‘herefore, Nationwide and Parks would be prejudiced by the negligence cause of
action because they lack the opportunity to defend against it by conducting additional discovery.

For these reasons, Grier’s Motion to Amend as to the negligence claim against Parks is

DENIED.

' b) Cause of Action for Negligent Misrepresentation as to Nationwide

Grier's Amended Answer/Third-Party Complaint also asserts a new cause of action for
negligent misrepresentation against Nationwide. Grier claims that Nationwide had a duty to
exercise reasi)nable care in providing information to Grier and her agents because Nationwide
had a pecuniary interest in Grier’s insurance policy. Grier alleges that Nationwide breached its

duty by representing to GMAC that Grier’s insurance policy would be renewed upon payment of

the policy premium.



To recover in a negligent misrepresentation action, a plaintiff must first allege that the
defendant made a false representation of fact to the plaintiff. See Hurst v. Sandy, 329 S.C. 471,
481, 494 S.E.2d 847, 852 (Ct. App. 1997). This proposed cause of action would be futile
because it would fail as a matter of law. Grier has not alleged that Nationwide made a
misrepresentation to her; rather, she alleges that Nationwide made a misrepresentation to
GMAC, a third party. GMAC was not acting on Grier’s behalf,

In addition, as previously discussed, Nationwide and Parks have shown that they would
suffer prejudice if the amendment were allowed at this stage in the litigation. The negligent
misrepresentation cause of action is fundamentally different from the existing causes of action.
For the reasons discussed, Grier’s Motion to Amend her Answer/Third-Party Complaint to add a
cause of action for negligent misrepresentation against Nationwide is DENIED.

2, Third-i’am Plaintiff Grier’s Motion for Summary Judgment:
Third-Party Plaintiff Grier’s Motion for Summary Judgment is based on her claim that

there is no evidence showing that Third-Party Defendant Nationwide delivered written notice to .

- Parks that the insurance policy at issue was canceled. Grier argues that pursuant to S.C. Code
Ann. § 38-75-730 (Supp. 2012), Nationwide’s attempt to cancel the homeowner’s insurance
policy was invalid and therefore, Nationwide could not deny coverage.

Summary judgment is proper when there is no genuine issue as to any material fact and
the méving pa}ty is entitled to judgment as a matter of law. See Rule 56(c), SCRCP; Pittman v.
Grand Strand Entertainment, Inc., 363 S.C. 531, 536, 611 S.E.2d 922, 925 (2005). In
determining whether any triable issue of fact exists, the evidence and inferences which can
reasonably be drawn therefrom must be viewed in the light most favorable to the nonmoving
party. McNair v. Rainsford, 330 S.C. 332, 341, 499 S.E.2d 488, 493 (Ct. App. 1998). “{Iln
cases applying the preponderance of evidence burden of proof, the non-moving party is only
required to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.” Hancock v. Mid-South Carolina Management Co., Inc., 381 S.C. 326, 330, 673
S.E.2d 801, 803 (2009).

Section 38-75-730 addresses cancellation of a policy before the expiration of the policy
term. Natioﬁwide did not cancel Grier’s policy; rather, the policy was non-renewed and expired
on March 24; 2011. In March and April 2010, Nationwide conducted inspections of Grier’s
property and allegedly discovered numerous hazards and risks on the property. According to the



affidavit of Franklin L. Jefferies, Nationwide Personal Lines Underwriter, the April 2010
inspection rep(?rt identified numerous hazards on Grier’s property including rotting and severely
weathered sofﬁts and eaves, roof damage, cracking greater than Y% inch in the bricks, gutters full
of debris, and :iniscellaneous debris on the property. In his affidavit, Mr. Jefferies stated that in
April 2010, Grier’s Nationwide policy was to be non-renewed at the next renewal date, March
24, 2011, unleSs these hazards were corrected. On January 14, 2011, Nationwide sent notice of
non-renewal to Grier, explaining that the policy would expire on March 24, 2011. The notice
outlined the spemﬁc hazards and risks leading to the non-renewal and stated that Grier may
become eligible for renewal if she corrected each of the conditions creating a hazard or risk.
Parks was Copied on the letter sent to Grier and was listed by her agent number, not her name.
At the same time, Nationwide sent a separate notice informing GMAC that the policy would not
be renewed when it expired on March 24, 2011. Nationwide produced proof of mailing the
notice of non-renewal to Grier. At the November 28, 2012 heanng, Grier did not dlspute that she
received notlce of non-renewal. .

In ord¢r to prevail on her claims against Nationwide and Parks, Grier must produce
evidence that she had an insurance policy with Nationwide on April 6, 2011, the date her claim
arose. It is undisputed that the term of Grier’s insurance policy ended on March 24, 2011.
Therefore, to prove that there was an insurance contract on April 6, 2011, Grier would have to
prove that the ‘policy was renewed after March 24, 2011 or that Nationwide’-s non-renewal of the
policy did not meet the stafutory requiremenis. According to the Affidavit of Franklin L.
Jefferies, Natibnwide elected not to renew Grier’s policy.

Grier'zjllso alleges that Nationwide failed to comply with the requirements of S.C. Code
Ann. Section 38-75-740 for non-renewal of insurance policies. However, the applicable statute
in this case is S.C. Code Ann. Section 38-75-1160. Section 38-75-740 is a general provision
setting forth peqhirements for non-renewal of property and casualty insurance policies. Section
38-75-740 “applies to all property insurance and casualty insurance, as defined in Section 38-1-
20, except fo‘r . . . property or casualty insurance as to which there are specific statutory
provisions of law governing cancellation, nonrenewal, or renewal of policies.” S.C. Code Ann.
§ 38-75-710 (emphasis added). Further, Section 38-75-740 by its terms only refers to policies
“(b) . . . written for a term of one year or less . . . [or] (c) a policy written for a term of more than

one year or for an indefinite term.” S.C. Code Ann. § 38-75-740(b),(c).



Section 38-75-1160 specifically addresses cancellatidn or refusal to renew policies for
property insurance, not motor vehicles. Section 38-75-1160 governs homeowner’s insurance,
mobile homeowner’s insurance, and dwelling fire insurance. Therefore, Section 38-75-1160
applies to non-renewal of the homeowner’s policy at issue in this case. Section 38-75-1160 sets

forth specific requlrements for non-renewal, stating in part:

'Except for a cancellation pursuant to Section 38-75-730, a
cancellation or refusal to renew by an insurer of a policy of
_insurance covered in this article is not effective unless the insurer
delivers or mails to the named insured at the address shown in the
policy a written notice of the cancellation or refusal to renew.

Section 38-75-1160(A)(1). Section 38-75-1160 does not require that notice be sent to an
insurance agént in order for a policy non-renewal to be effective. Under Section 38-75-
1160(A)(1), a non-renewal of a homeowner’s policy is effective as long as the notice to the

policy holder satisﬁes the following requirements. Notice must:

a) be approved as to form by the director or his designee before use;

b) state the date not less than sixty days for any cancellation or refusal to
" renew that is effective between November first and May thirty-first and
not less than ninety days for any cancellation or refusal to renew that is
effective between June first and October thirty-first after the date of the
mailing or delivering on which the cancellation or refusal to renew
becomes effective;

c) state the specific reason of the insurer for cancellation or refusal to renew

- and provide for the notification required by Section 38-75-1180(B);
d) inform the insured of his right to request in writing within thirty days of
- the receipt of notice that the director review the action of the insurer. The
. notice of cancellation or refusal to renew must contain the following
statement in bold print to inform the insured of this right:

“IMPORTANT NOTICE: within thirty days of receiving this
notice, you or your attorney may request in writing that the
director review this action to determine whether the insurer
has complied with South Carolina laws in canceling or
nonrenewing your policy. . ..”

e) inform the insured of the possible availability of other insurance which
may be obtained through his agent, or through another insurer; and

f) state that the Department of Insurance has available a buyer’s guide
regarding property insurance shopping and availability, and provide
applicable mailing addresses and telephone numbers, including a toll-free
number, if available, for contacting the Department of Insurance.



Section 38-75-1160 specifically addresses cancellatio‘n or refusal to renew policies for
property insurance, not motor vehicles. Section 38-75-1160 governs homeowner’s insurance,
mobile homeowner’s insurance, and dwelling fire insurance. Therefore, Section 38-75-1160
applies to non-renewal of the homeowner’s policy at issue in this case. Section 38-75-1160 sets

forth specific requirements for non-renewal, stating in part:

Except for a cancellation pursuant to Section 38-75-730, a
cancellation or refusal to renew by an insurer of a policy of
‘insurance covered in this article is not effective unless the insurer
delivers or mails to the named insured at the address shown in the
policy a written notice of the cancellation or refusal to renew.

Section 38-75-1160(A)(1). Section 38-75-1160 does not require that notice be sent to an
insurance agent in order for a policy non-renewal to be effective. Under Section 38-75-
1160(A)(1), a non-renewal of a homeowner’s policy is effective as long as the notice to the
policy holder satisfies the following requirements. Notice must:

a) be approved as to form by the director or his designee before use;

b) state the date not less than sixty days for any cancellation or refusal to
renew that is effective between November first and May thirty-first and
not less than ninety days for any cancellation or refusal to renew that is
effective between June first and October thirty-first after the date of the
mailing or delivering on which the cancellation or refusal to renew
becomes effective; :

c) state the specific reason of the insurer for cancellation or refusal to renew
and provide for the notification required by Section 38-75-1180(B);

d) inform the insured of his right to request in writing within thirty days of
the receipt of notice that the director review the action of the insurer. The
notice of cancellation or refusal to renew must contain the following
statement in bold print to inform the insured of this right:

“IMPORTANT NOTICE: within thirty days of receiving this
notice, you or your attorney may request in writing that the
director review this action to determine whether the insurer
has complied with South Carolina laws in canceling or
nonrenewing your policy. . ..”

e) inform the insured of the possible availability of other insurance which
may be obtained through his agent, or through another insurer; and
f) state that the Department of Insurance has available a buyer’s guide
. regarding property insurance shopping and availability, and provide
applicable mailing addresses and telephone numbers, including a toll-free
number, if available, for contacting the Department of Insurance.



voluntarily dismissed the foreclosure action against Grier. Therefore, since there is no

foreclosure, there is no right to indemnity for the foreclosure against Nationwide or Parks and the
indemnity and contribution cause of action is moot.
a) Breach of Contract against Parks

The breach of contract claim against Parks fails, as a matter of law, because Grier did not
have a contract with Parks. In her deposition, Grier testified that she did not have a contract with
Tonya Parks. Tonya Parks also testified in her deposition that she did not have a contract with
Grier. The only relevant contract in ‘this case is Grier’s insurance policy, which was a contract
with Nationwi@e, not Parks. Parks is not an insurer and does not provide insurance coverage. It
is well established that the mere fact that Parks was an agent for Natiohwide does not create a
contractual relationship between Grier and Parks. See Green v. Industrial Life & Health Ins. Co.,
199 S.C. 262, 272, 18 S.E.2d 873, 876-77 (1942). Therefore, it is undisputed that Grier did not
have a contract with Parks and, as a matter of law, summary judgment is granted in favor of
Parks on the breach of contract claim. | .

b) Breach of Contract against Nationwide

Similarly, Grier’s claim for breach of contract as to Nationwide fails as a matter of law.
In order to proceed on the breach of contract claim, Grier must produce evidence that she had an
insurance policy with Nationwide on April 6, 2011, the date her claim arose. Grier’s
homeowner’s polidy expired on March 24, 2011. Therefore, the policy was not in effect at the
time the claini arose.

Grier asserts that an insurance contract was in effect on April 6, 2011 because
Nationwide’s non-renewal was ineffective. Nationwide produced evidence that it complied with
the requirements of- Section 38-75-1160 with respect to non-renewal of Grier’s policy.
Nationwide pro'duced proof of mailing the notice of non-renewal to Grier. The notice was
mailed not less than sixty days prior to expiration of the policy and contained the content
required by Section 38-75-1160(A)(1).

Grier further argues that an insurance policy was in place on April 6, 2011 because
Nationwide reached an agreement with her loan servicer, GMAC, that the policy would be
renewed if Nationwide received the required premium. However, Grier has not provided
evidence of any communication or agreement between GMAC and Nationwide where

Nationwide agreed to renew the policy if GMAC paid the premium.



Because there is no genuine issue of material fact as to whether there was a contract for
insurance between Grier and Nationwide at the time of Grier’s claim, Nationwide is entitled to
summary judgment on the breach of contract claim.

c) ‘Bad Faith Failiure to Pay Insurance Benefits

Grier’s claim against Nationwide for bad faith failure to pay insurance benefits fails, as a
matter of law, because there was no contract for insurance at the time of the claim and therefore,
Nationwide’s failure to pay insurance benefits was not in bad faith.

To estéxblish a claim for bad faith failure to pay insurance benefits, a party must present
evidence of: (1) a mutually binding contract of insurance, (2) refusal by the insurer to pay
benefits due under the contract, (3) the refusal resulted from the insurer’s bad faith or
unreasonable action in breach of an implied covenant of good faith and fair dealing, and (4)
damages proximately caused by the alleged bad faith refusal to pay benefits. See Cock-N-Bull
Steak House, fnc. v. Generali Ins. Co., 321 S.C. 1, 6, 466 S.E.2d 727, 730 (1996). The record in
this case lacks evidence to support the elements necessary to maintain this claim. There was no
mutually bmding contract of insurance at the time of Grier’s claim. On its face, the policy
expired on March 24, 2011 and was not renewed.

Additionally, there is no evidence of bad faith. There can be no bad faith if the insurer
has “a reasonable ground for contesting the claim.” Crossley v. State Farm Mut. Auto. Ins. Co.,
307 S.C. 354, 360, 415 S.E.2d 393, 397-(1992). Nationwide denied coveragc based on an
objective determination that the policy was no longer in effect because it expired without being
renewed. Nationwide sent a non-renewal notice on January 14, 2011, more than sixty days
before the policy’s expiration date, as required by statute. When Nationwide rcceivgd a payment
related to this policy from GMAC, Nationwide returned the payment to Grier because there was
no policy in.place.

Accordingly, Nationwide had a reasonable basis to deny Grier’s claim. Therefore, as a

matter of law, the refusal to pay insurance benefits was not in bad faith. Nationwide’s Motion

o

4[0

for Summary Judgment as to the insurance bad faith claim is GRANTED.
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ORDER
For the reasons set forth above, it is ORDERED: (1) Chartrease Grier's Motion to
Amend the Answer/Third-Party Complaint and Motion for Summary Judgment are DENIED;
(2) Third-Party Defendants Nationwide Property & Casualty Insurance Company and Tdnya D.
Parks’ Motion for Summary Judgment is GRANTED. .
AND IT IS SO ORDERED.

ALISON RENEE LEE

. Presiding Judge
Columbia, South Carolina '

April |2 ,2013
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