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Monday, April 22, 2024

(WHEREUGPON, proceedings commenced at 2:16 PM.)

THE COURT: All right. Let's go on the record in

v

State vs. Kereen D. Iee. Let the record reflect the

defendant is present along with counsel. Sclicitor's
office is also present with counsel.

What we had discussed earlier was picking a jury and
starting this in the morning. Is that pretty much where
we are? And then maybe use the excess time to go over
some pretrial matters this afternoon?

MR, JOHNSON: Yes, Your Honor.

MR. GAMBRELL: That's correct.

THE COURT: Right. I think that's what it was.

Okay. All right. I've got the defendant's list and
I've got the -- does the State have a witness list?

MR. JOHNSON: Yes, Your Honor. It's in the yellow
folder.

THE COURT: Oh, fancy.

Okay. All right. 2and y'all premarked any exhibits
or are you just going to do it when you ---

MR. JOHNSON: Yes, Your Honor. We're intending to do
that tomorrow morning. Or we can do it this afternoon.
Whatever is best for Cheryl.

THE COURT: 2ll right. And let's see. The voir dire
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here at 9:30.
Enjoy the evening. And I'm going to let you go right
now and we'll swear you in the morning. All right.
(WHEREUPON, the jury exits the courtroom at 3:59 PM.)
THE COURT: Okay. We're still on the record. 1I
don't think -- I think we know we've got a Jackson v.

Denno that we've got to deal with. I think y'all

mentioned that. You don't need Dr. Hall for the Jackson

v. Denno motion, or do you?

MR. GAMBRELL: Yes, Your Honor. She would testify,.

THE COURT: On that motion?

MR. GAMBRELL: Yes, sir,

THE COURT: And what time is she going to be
available? )

MR. GAMBRELL: She says 11 o'clock.

THE COURT: Okay. She can't do any earlier than
that?

MR. GAMBRELL: She said she had an evaluation she was
starting at 9 o'clock.

MR. JOHNSON: Your Honor, the State intends to call
the victim and the victim's mother first. I'm sorry.
Third and fourth witnesses would be who we introduce the
defendant's statement in through. So we can take it up

halfway through the witnesses, Your Honor, if that's to be

more amenable.
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THE COURT: So in other words, somewhere between your
witnesses you call, we can squeeze that in?

MR. JOHNSON: Yes, Your Honor. We'd be fine with
that.

THE COURT: 2All right. And then the Court could make
a ruling regarding the voluntariness of the statement at
that time?

MR. GAMBRELL: Yes, sir.

THE COURT: Is that okay with -- I mean, we just -- I
guess we've got to figure it out and do it that way if
we're trying to accommodate some schedules.

MR. GAMBRELL: Right. Depending on if the Court --
how the Court rules on that issue, if the Court is
inclined to allow Fhe statements in, there's some issues
with the statements themselves that I have.

THE COURT: I guess we'll cross that bridge when we
get to it.

MR. GAMBRELL: Yes, sir.

THE COURT: Because I don't know what they are.

We'll just have to —- but as far as in the morning, we've
got —— we're going to do opening statements and then you
can go directly into witnesses for the State, do you
think?

MR. JOENSON: Yes, Your Honor.

THE COURT: Okay. And by that time, between the
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breaks and the testimony, we should be close to
11 o'clock. We just need to set it up in the virtual
courtroom, right?

MR. GAMBRELL: Yes, sir. I informed her that she
would get a link. I have her email address, and I can
provide that tec whomever,

THE COURT: Teo the virtual courtroom?

MR. GAMBRELL: Yes. I can Jjust give her instructions
to leg into that.

THE COURT: All right. Will she be logging into
WebEx from her ---

MS. MARCELLO: Yes, sir.

THE COURT: Just like she would -—-

MS. MARCELLO: Into your virtual courtrocm.

THE COURT: Do you have it?

MR. GAMBRELL: I usually access it through the
judicial web site.

THE COURT: ALl right. You're going to give it to
her?

MR. GAMBRELL: Yes, sir.

THE COURT: Qkay. That's fine.

MR. JOHNSON: And, Your Honor, just to clarify if I
may. I believe the doctor from DDSN is coming just to
speak on behalf of the Jackson v. Denno,

In regards to competency, when this was on the trial
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docket last year, Your Honor, it was continued for him to
be able to be evaluated for competency. He was evaluated.
He came back competent. He was deemed competent. We'wve

taken care of all that. But I just want to be clear that

the doctor is only for the Jackson wv. Denno.

MR. GAMBRELL: Correct.

MR. JOHNSON: Okay.

THE COURT: Has the written report been made a part
of the record?

MR. JOHNSON: It has -- or it's been filed, Your
Honor. I have a copy if you'd like to make it a court's
exhibit.

THE COURT: Yeah. Let's make it a court's exhibit.

MR. JOHNSON: Yes,_sir.

THE COURT: Do you have any objection to that?

MR. GAMBRELL: No objection.

THE COURT: Make it a court's exhibit.

MR. JOHNSON: Your Honor, the State is presenting
a ———

THE COURT: That's a copy of the evaluation?

MR. JOHNSON: Yes, ma'am -- yes, sir. Excuse me.
Court's 1.

THE COURT: All right.

{WHEREUPON, Court’'s Exhibit Number 1 was marked for

identification.)
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11

MR. JCHNSON: Your Honor, the State also has a motion
to admit an out-of-court statement for the child, for her
interview since she was under 12 years old. We had that
motion, just our standard boilerplate moticon.

THE COURT: Isn't that that standard boilerplate
motion?

MR. JOHNSON: Yes, sir.

THE COURT: You're familiar with that motion, aren't
you, Mr. Gambrell?

MR. GAMBRELL: I'm famiiiar with that statute, vyes,
sir.

THE COURT: &nd there's no objection to that.

MR. GAMBRELL: I do have an okjection.

THE COURT: What's your objection?

MR. GAMBRELL: I have several.

THE COURT: To that motion?

MR. GAMBRELL: Yes, sir.

THE COURT: Okay.

MR. GAMBRELL: Do you want to hear that now?

THE COURT: Do you want to do that now or tomorrow?

MR. JOHNSON: Yes, Your Honor. Just so we can go
ahead and get it taken care of.

THE COURT: Let's go ahead and deal with it now since
we've got to deal with it. Go ahead. Well, I'll tell you

what. Formally put the motion on the record. I know what
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it is and you know what it is, but let's just put it on
the record and then we'll respond.

MR. JOHNSON: Your Honeor, I'll call the officer to
get the facts of the case.

THE COURT: Yeah. Let's-.do it in a way where we can
sequentially do that.

MR. JOHNSON: The State calls Detective James Paris,
Fountain Inn Pclice Department.

THE COQURT: Madam Clerk, do you want to swear him in?
WHEREUPOCN,

JAMES PARIS

After having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated. BAnd
please state your full name fqr the record.

THE WITNESS: James Myron Paris, II.

DIRECT EXAMINATICN

BY MR, JOHNSON:
Q Detective Paris, where do you work and how long have
you worked there?
L I work at Fountain Inn Police Department. I've been

there since 2018. I think I just celebrated five years

there.
Q Were you in law enforcement before that?
A Yes, sir.

Q Can you tell us where?




1G

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

James Paris In Camera Direct by Mr. Johnson 72
A Travelers Rest Police Department. Started there in
2012.

Q What's your role at Fountain Inn?

A I am a police investigator, detective.

Q As part of that jobk, do you interview children as

witnesses and defendants of crimes?

A I do.

Q Can you tell the Court your training and your
experience as far as interviewing children?

A Yes, sir. I have specific training in child homicide
investigations and child abuse investigations. 1I've
worked numerous, probably over a hundred criminal sexual
conduct cases in my career. I've also probably worked
another hundred child abuse cases or so in my career. Part
of those investigations entail me conducting preliminary
and field interviews of minor children.

Q Ballpark, how many child interviews do you think

you've conducted?

A Hundreds.

O Did you take a statement from the victim in this
case?

: I did.

Q How old was she at that time?

A She was ten years old.

Q When you were interviewing her, did you ask leading
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or nonleading questions?

A Nonleading.

Did she give you a detailed statement of the account?
She did.

Did it have internal coherence? Did it make sense?
It did.

Did it match up with the evidence?

A o B I~ - -

It did.
MR. JOHNSON: All right. Ygur Honor, the State has
no further questions at this time.

THE COURT: Cross-examination, Mr. Gambrell?

MR. GAMBRELL: Thank you, Your Honor. May it please
the Court.

CROSS EXAMINATION

BY MR. GAMBRELL:
Q Investigator Paris, on this video I noted that you

can hear - speak. Can you see her speak?

A I believe so, yes.

g Because the copy that I had, you cannot see her at
all.

A Sir, without like pulling it up on the screen, I

mean, she was kind of sitting to my left, I believe. If I
recall correct, the room wasn't very well lit, but I'm
pretty sure you can see her.

Q You can see her entire person?
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15

A I can't answer that intelligently, sir. I would have

to watch the video right now.

Q When is the last time you watched the video?

A Last week.

Q Okay. Do you recall if you could see her face on the
video?

A I believe so at some point. I den't know that you

can see it throughout the duration.

Q Can you see her -- at one point she gestures as to
how Mr. Lee was standing. Can you see her do that gesture
in the video?

A I den't believe you can see the gesture, no.

Q Okay. Did she give you any other statements during

the video that did not relate to this incident?

A Yes.
Q Okay. Are those statements contained in this wvideo?
A I would have to refresh my memory on the video. I

believe that they are, yes.

Q Okay. And that was something that happened
previously.

A Correct.

Q QOkay.

4 Of the same nature.

MR, GAMBRELL: No further questions, Judge.

MR. JOHNSON: Briefly, Judge.
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REDIRECT EXAMINATION

BY MR, JCHNSON:

Q Was this recorded on your body-worn camera?

A Yes, sir.

Q Did you send her to the Julie Valentine Center?
y:z I did not.

Q Why not?

A Well, in my eight years of experience in law
enforcement dealing with these cases, we try to limit the
exposure to a minor child of how many times that they
relive a trauma. Of course, having to recall that
information and spell it out again for another interview
ig very traumatic. We did discuss doing the Julie
Valentine.

Another point of issue was the year that this
occurred. That was surrounding COVID-19 pandemic. Julie
Valentine was booked out months. Based off of the facts
in this case, we didn't feel -- we felt we already knew
the facts from the interview. Again, I had training. My
captain at the time had training specific to dealing with
minor children in interviews. BAnd we feel like we had the
pertinent, relative information, and we thought it would
just be absurd to send this minor to tell that story once
again.

Q So is this a delayed disclosure or did you respond to
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17

the scene shortly after the ---

A It was immediate. It was within an hour.
O So the details were fresh?
A Yes.

MR. JOHNSON: BAll right. No further questions.
Thank you.

THE COURT: All right. Sir, you can step down.

What's the State's position?

MR. JOHNSON: Your Honor, I believe that this is an
admissible out-of-court statement of the juvenile child.
The statement meets all the criteria. It was not elicited
by leading questions. Detective Paris has been trained to
speak with juveniles. He's interviewed hundreds of them.
It contained a detailed account. The statement had
internal coherence. Furthermore, the child will be
testifying at trial, so she will be subject to
cross—examination and she was 10 years old. She was well
below the 10-year-old limit, Your Honor. I think, based
on the circumstances, this clearly falls within the
hearsay exception.

THE COURT: All right. Any argument in that regard?

MR. GAMBRELL: Yes, sir, Judge. If it's a video that
I viewed, I can't see the child in the video. Under the
statute under 17-23-175(2), it states that an audio and

visual recording of the statement has been preserved by
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electronic means. I can't observe the child in the video.
And I think the statute says it's got to be audio and
video. And the purpose of that is, 1s so that you can
hear and see the child. The copy that I've got, you can't
see the child at all. So I would say with regard to that,
it doesn’'t meet what's required under the statute because
there's no visual representation of this child.

At one point she demonstrates, gives a demonstration.
You can't see that at all. &and so ultimately, it's just
an audic recording of her statement, which I believe would
fall outside the requirements of the statute.

I have additional objections if you'd like to hear
them now.

THE COURT: Go ahead. )

MR. GAMBRELL: All right. I would object on the
grounds that 17-23-175 violates the confrontation clause
of the Sixth Amendment as interpreted by Crawford v.
Washington under 541 U.S. 36, 2004,

With regard to that, you know, the requirements for
the admission of the statute for admissions of videotaped
forensic interviews are in direct conflict with provisions
of Crawford. Crawford interprets the confrontation clause
to be violated when out-of-court testimonial hearsay
statements of available witnesses are omitted. 1In this

case, the State admits in its motion that it expects the
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19

child to testify at trial and be subject to
cross—examination. If the child is available to testify,
Crawford does not allow admission of her out-of-court
testimonial statements on videotape notwithstanding the
provisions of the statute.

I would also object on the ground that it violates
Marvliand v, Craig. That's 497 U.S. 836, 1990. And under
that case, to be constitutional, testimony of a child
witness occurring outside the presence of the defendant
must be under ocath with an opportunity for contemporanecus
cross—-examination. Aand even if it is constitutional, the
application of 17-23-175 te admit out-of-court videotaped
statements should be limited to situations where the Court
makes a specific finding regarding the necessity of the
admitted evidence. And I would say that it's not
coenstituticonal because it doesn't provide for an under
oath, contemporaneous cross—examination as required by
Craig.

MR. JOHNSOCN: Your Honor, in regards to the
constitutionality, I'll be pretty brief because the
Supreme Court has held it constitutional. It's not a
confrontation clause issue because, A, she is going to
testify. If she doesn't testify, there may be an issue.
However, she is going to testify, so therefore, the

confrontation clause is not involved in this because she
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will be subject to cross-examination.

Furthermore, in regards to the video, when she's
speaking, part of the video you can't see her face. She's
sitting right here. The body cam is just to her right so
her face isn't in it. However, her face is in the body
cam earlier. 1It's very clear he's talking tc her. She
identifies herself. He gets her information.

But further, Your Honor, that's not necessary for a
forensic interview. It's audio recorded. It's video
recorded. But the fact that she is not in it the entire
time is irrelevant. It's kind of holding this forensic
interview statute as if it's a DUI video from years gone
by. It's not because her head's clipped out of it during
some portions so it's not admissibkle at all. That goes to
the weight the jury wants to give it, Your Honor. But it
docesn't go to the admissibility of this. And that goes in
regards to her gestures and things like that. That's
argument for the jury. That's cross-examination. But
it's not for admissibility.

Your Honor, and based on the facts we elicited and
her age, I think this clearly falls in, Your Honer.

and the State also has a copy of the interview if you
wish to review it.

THE COURT: All right. Anything further,

Mr. Gambrell?
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MR. GAMBRELL: Yes, Your Honor. Other than the
constitutional challenge, if there is additional
statements given that aren't about this incident, I would
object to them under Rule 404 (b).

THE COURT: Are there?

MR. JOHNSON: Your Honor, there are in the unredacted
video. However, the State does not intend to get into any
404 (b) evidence about his prior acts with family members.
Like I said, it's certainly there, but we do not intend to
present that to the jury at all.

MR. GAMBRELL: And, again, like I said, I think the
statute has -- it's not an audio or video. 1It's audio and
video. And I think the purpose of that is, is so that you
can see and hear the child testify. Otherwise, it could
be and/or. You can hear her, but you can't see her. Aand
I think the statute is clear. It's unambiguous. It has
to be both. I think Your Honor should review it to see if
it falls within the requirements of the statute.

THE COURT: Review the video?

MR. GAMBRELL: Yes, sir.

THE COURT: I don't have any problems doing that. Is
it something I can review later on?

MR. JOHNSON: Yes, Your Honor. It's a flash drive
that I was going to introduce as a court's exhibit that

has the unredacted interviews of both the defendant and
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the victim.

THE COURT: Give it to me and I'll rule on it in the
morning.

MR. JOHNSON: Do you have any objection of making
this a court exhibit?

MR. GAMBRELL: No.

MR. JOHNSON: Can I go ahead and make it a court's
exhibit, Your Honor, so we don't have to do it tomorrow?

THE COURT: Right.

MR. JQOHNSON: Your Honor, the State seeks to
introduce unredacted interviews of the defendant and
victim in this case. This will be Court's Exhibit 2.

THE COURT: All right. And you would have no
objection.

MR. GAMBRELL: Well, I would prefer you ---

THE COURT: Look at it first?

MR. GAMBRELL: --- view the redacted versions, the
ones that are going to be presented in court.

THE COURT: That's what's on there, right?

MR. JOHNSON: This is the full video, Your Honor.
But we have a state's exhibit that we plan to introduce at
trial is the redacted copy. We can ---

THE COURT: I'll look at whichever one you want me to
look at.

MR. GAMBRELL: Well, if you're going to rule on the
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video that's going to be presented at trial, I would
prefer you view that video.

MR. JCHNSON: Your Honor, would it be an issue if we
use the same flash drive for court's exhibit and state's
exhibit? Will that cause an issue?

THE COURT: I don't have a problem with it.

MR. JOHNSON: The State seeks to introduce Court's
Exhibit 3, which is an interview of the victim of
Detective Paris's body cam.

THE COURT: And that's redacted?

MR. JOHNSON: This 1s the redacted version, Your
Honor. So you will have the unredacted video and the
redacted video.

THE CCURT: All right. 1I'll look at them later on
this evening and I'll make a ruling tomorrow morning on.
that issue.

MR. GAMBRELL: Yes, sir.

And, Judge, just one thing that came to mind after we
had discussed the housekeeping matter of the procedure
tomorrow. I think it does make a difference with regard
to opening statements whether or not his statements are
coming in. Because that's part of the evidence that
potentially we would or wouldn't talk about in our opening
statements.

THE COURT: You're talking about doing the Jackson v,
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Denno ahead of time?

MR, GAMBRELL: Right. I mean, I think that makes a
difference on how the presentment of the case is even in
opening statements would be to the jury.

THE COURT: I mean, we can have a Jackson v. Denno

hearing before we move forward with the opening statements
if that's what you're asking.

MR. GAMBRELL: I would prefer that because then I
would know what's exactly going to be admissible.

THE COURT: And I would assume that a Jackson v.

Denngo hearing would take less than 30 minutes? Or you

don't know.

MR. JCHNSON: The issue, Your Honor, is the witness
that he's going to call gets here at 1l1. Our witnesses
are ready, however, if it caused delay.

MR. GAMBRELL: We could start the Jackson v. Denno
hearing and then get to her at 11.

THE COURT: You want to do that? The record is going
to be choppy.

MR. GAMBRELL: I mean, we can start tomorrow morning
with the Denncg hearing. And I may even call Mr. Lee as
part of that hearing as well.

THE COURT: But you're goling to still need her?

MR. GAMBRELL: I would need her to establish his

intellectual disability.
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THE COURT: So you're saying start the Jackson v.

Denno, stop it, wait till she gets here, then that? Why

would you want a choppy record like that?

MR. GAMBRELL: Well, we were going to start this
afternoon.

THE COURT: And I'm trying to accommodate your
witness. But, you know, ideally, I'd like that witness to
be here at 9 o'clock in the morning and we can do the
Jacksen v. Denno. But, you know, you're saying she can't
do anything until 11 o'clock.

MR. JOHNSON: Your Honor, excuse me. I've spoken
with Mr. McCollum who's going to do the opening statement.
2nd we are fine not referencing any of his statements in
our opening. Just for the sake of court time, we'll just
do a brief opening just to leave open the possibility.

THE COURT: All right. So they're not going to make
any reference to the statements in their opening. Does
that make it a little better for you?

MR. GAMBRELL: I can work around that. Yes, sir.

THE COURT: You're going to have to work with that.
But we're trying to accommodate you, Mr. Gambrell, but,
you know, it's going to be tough.

MR. GAMBRELL: I understand.

THE COURT: 1I'd say we're doing the best we can.

MR. GAMBRELL: Yes, sir.




26

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

THE COURT: So you can work with that. So that
works?
MR. JOHNSON: Yes, Your Honor.

THE COURT: All right. And then we won't do the

- Jackson v. Denno until she's able to be present. And

she's going to be present by way of WebEx at 11 o'clock.
MR. GAMBRELL: Yes, sir.
THE COURT: Okay. We'll de it that way. I den't
think it works logistically a good -- doesn't present a

transcript I would want to read where we start the Jackson

¥. Dennc, stopping it, and then coming back to it, you

know. I think from an appellate standpoint, I wouldn't
want to read a transcript like that. I think I'd like the
flow -- I'm just a concrete, sequential kind of guy. It
has to be concrete and sequential.

So we'll start, no reference to the statements, and
then when your witness gets here at 11 o'clock, we'll
bring her in via WebEx. 2And we'll have cross-examination,
the whele nine yards.

Have we got anything other than Jackson v. Denng and
my ruling on that particular motion? And I will look at
that. Anything else cther than those?

MR. GAMBRELL: Depending on the ruling on the Jackson
v. Dennoc, yes.

THE COURT: You may have some others. You said that
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earlier.

any motions from the State?

MR. JOHNSCN: ©No, Your Honor. None that I can think
of.

TEE COURT: Okay. All right. I will be -- I'm
making a promise to this. It will take me a lot to keep.
It's going to take every ounce of my bone to keep this
promise. You know what I'm getting ready to say, tco.
We're starting at 9:30. I'm going to be here at -- I'll
be here -- I'm going to be here at 9:15. How about that?
It works? I'm walking in at 9:15. I'1ll do my best.

(WHEREUPON, proceedings recessed at 4:23 PM; Court's

Exhibits 2 and 3 were marked for identification.)
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Tuesday, April 23, 2024

(WHEREUPON, proceedings reconvened at 9:48 AM.)

THE COURT: OQkay. All right. Let's go back on the
record. This is in State wvs. Kereen, and Kereen,
K-E-R-E-E-N, Donyell Lee.

And I think when we left off on yesterday, we just
had some jury selection and we'll swear the jury in in
just a little bit. And I think there was some discussion
regarding —- between the lawyers regarding the hearsay
statement. And I had the opportunity to look at and
review both things, the redacted version as well as the
full version. And based upon that review, I'm inclined to
grant the motion the State made as it relates to that.

We also had some discussion regarding the Jackson v.

Denno hearing., And T think, let the record reflect, that

counsel and the Court talked this morning in chambers,

and, of course, I'll let you, Mr. Gambrell, put on the

record the path in which everyone has agreed to follow.
So I'1l let you do that.

MR. GAMBRELL: Thank you, Your Honor. May it please
the Court. We had intended to call Dr. Alicia Hall for
the purposes of this hearing in order to elicit testimony
from her regarding a portion of her report that she did
for Mr. Lee's competency evaluation we did back in July, I

believe, of last year. &And we asked -- I was concerned
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because the procedures that the Court was going to take
was to start the trial with openings and potentially

testimony and then go into the Denno hearing, which would

determine what evidence specifically regarding Mr. Lee's
statements would be admissible. And my concern was,
without knowing if those statements were going to be
admissible, I did not feel comfortable, you know, opening
and discussing the evidence without knowing what all the
evidence was going to be before the jury.

S0 we spoke with Your Honor and I spoke with the
solicitor's office. And Your Honor's agreed to take
judicial notice of the portion of her report that deals
with his intellectual disability and his IQ. Because
that's essentially what she was going to testify to. I
was not going to get into any other findings or
conclusions that she made under the competency evaluation
because I believe that's a different standard. I was
simply going to ask her questions with regard to his
disability. And Your Honor has agreed to take judicial
notice of that. So we were going to withdraw her as a
witness for that hearing, and therefore, we can do the
Jackgon v. Denno hearing first and then proceed with the
opening of the case.

THE COURT: All right. Very well. And I think

that's the State's understanding as well, I think, based
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on our discussicon in chambers; is that correct?

MR. JOHNSON: Yes, Your Honor.

THE COURT: All right. &and I'll take judicial
notice.

And I think that report from Dr. Hall was previously
marked as a court's exhibit.

MR. JOBNSON: It's Court's 1, Your Honor.

THE COURT: Court's 1.

MR. JOHNSON: Yes, sir.

THE COURT: 2ll right. So let's go ahead. &And are
you ready to proceed?

MR. GAMBRELL: Yes.

THE COURT: Go ahead.

MR. JOHNSON: Your Honeor, the State would call
officer Jake Chupp.

THE COURT: All right.
WHEREUPON,

JAKE CHUPP

After having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated. And
please state your full name for the record.

THE WITNESS: Jake O'Neill Chupp.

DIRECT EXAMTINATION

BY MR. JOHNSON:

Q Officer Chupp, can you briefly give the judge a brief
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background of your law enforcement experience?

A Yes. I'm currently employed with the South

Charleston Police Department in West Virginia. Prior to

that, I worked with the Fountain Inn Police Department

from April 21, 2014, through December 12th of 2023.
During my time with the Fountain Inn Police

Department, I worked in the Uniform Patrol Division for

5ix years. Three of those years I was a supervisor on the

road. And in 2017 I was moved over to the Investigations

Division.

0 All right. ﬂIn regards to this case, did you have an

opportunity to speak with Mr. Lee?

A Yes.

Q Can you briefly explain what led up to that and the

interaction?
a Yes. So we were dispatched to.— I'm sorry --

B hich is in the city limits of Fountain

Inn, County of Greenville, for a possibkble criminal sexual
conduct case.

Q Did you see Mr. Lee when you arrived on scene?

A Yes.

Q What did you do then?

A Mr. Lee was towards the front of the yard towards the
road. He was smoking what I believed to be a cigarillo.

I asked him if he was Mr. Lee. He said yes. BAnd at that
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point I detained him.

Q Okay. And you put him in cuffs, put him in your
patrol car?

A Correct.

Q Was he under arrest?

A No.

Q Just detained?
A Correct.

Q A1l right. Did he appear to be under the influence
of alcohol or any drugs?

A No, sir.

Q Did he appear that he was understanding when you were

speaking with him?

A Yes.

Q Did you read him Miranda?

A I did.

Q Did you read that from memory or from a card?

A I read from a card.

Q I'm going to show you what's been introduced as
Court's Exhibit -- Court's Exhibit 2. It includes your

body cam, correct?
A Correct.

MR. JOHNSCN: Your Honor, if I may publish the brief
clip ¢f the Miranda.

THE COURT: Any objection?
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MR. GAMBRELL: No cbjectiocn.
THE COURT: All right.
(WHEREUPON, a portion of Court's Exhibit 2, a video, was
played in open court.)
BY MR. JOHNSON:
Q And this is your body cam right here?
A That's correct.
(WHEREUPON, a portion of State's Exhibit Number 2, a
video, continued to play in open court.)

BY MR, JOHNSON:

Q So that was the Miranda we were just speaking about?
A Correct.
Q So the first time you mirandized him he said he

didn't understood [sic]; is that correct?

A That's correct.

Q And then you went line through line?

A Correct.

Q And at the end of each line, did he indicate that he

understeood or didn't understand?

A He did.

Q And when you asked him if he wanted to speak, what
did he say?
A I asked him if he wanted to speak with myself or an

investigator, and he said, "I want to speak with you.”

Q Okay. Did he seem that he understood?
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A Yes.
Q After that, did he explain what happened?
A Correct. He did.

MR. JOHNSON: Thank you. I don't have any further
questions for you at this time.

THE CCQCURT: Cross-examination, Mr. Gambrell?

MR. GAMBRELL: Thank you, Your Honor. May it please
the Court.

CROSS EXAMINATION

BY MR. GAMBRELL:
Q Officer Chupp, when you detained Mr. Lee, there's no
doubt that he was in custody at that time,
A He was not under arrest, but he was detained, yes.
Q Okay. And he was in your custody.
A Correct.
Q And he was not free to leave at that point.
A That's correct.
Q Okay. So you read him his rights. The first time
you read them straight through, asked him if he
understood, he said "no."
A Correct.
Q Okay. And so the second time, did you explain to him
what it meant to have the right to remain silent?
. I did not because he indicated that he understood

what it meant.
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Q But just previocusly he told you that he didn't

understand.
A That's correct.
Q And so you read the exact same words to him again and

he said that he did ---
A Correct.
Q ——-— understand.
But you didn't explain anything about what that means

to have the right to remain silent.

y: No. Because he indicated that he understood what
that meant.
Q You thought that rereading the words was enough of an

explanation that he would now understand.

A Correct.

Q Okay. And you didn't read or explain to him what it
meant that anything that he said could be used against
him. You didn't explain what that meant to him.

A No. It seems pretty understandable. 2nd, again, he
indicated that he understood what it meant.

Q And when you reread the first line "you have the
right to remain silent," the first time he says "vyes."
But then the second time when you read the "anything that
you say can be used against you," he says "okay."

Y\ That's correct.

Q Did you hear that on the tape?
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A Correct.

Q QOkay. So he didn't say yes, but he said "okay."

A That's correct.

Q All right. And you didn't explain any further about

what that means, that anything can be used against you.

A I did not. Again, he never indicated that he didn't

understand. He just indicated that he acknowledged it and
seemed to be understanding of it.

Q But he did the first time, though. I mean, when you

read it the first time, he said that he did not

understand.
A That's correct.
Q But you didn't provide any further explanation. You

just reread that line,

: That's correct. And he also -- I'm sorry. Go ahead.
Q Go ahead. I was going to say he just said "okay."
A That's correct.

Q And then when you explained to him that he had the
right to an attorney, when you read it the first time, he
says "no." And did you offer a further explanation of
what that means?

A I did not.

Q Okay. And when you read it to him the second time,
he said "okay."

A Thatfs correct.
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Q Okay. And then when you also read it the first time
if an attorney -- "if you cannot afford an attorney, one
will be provided for you," he said he didn't understand
that the first time. And then did you explain further
what that meant?

2 I did not. Again, he indicated that he understood so
I moved onto the next one.

Q But after the first time he said "no,™ you didn't
offer a further explanation other than rereading that
line.

A That's correct.

Q Okay. And he says "okay” to that.

A Correct.

Q All right. Were you the one that booked Mr. Lee?

A Yes. I transported him to the police department and
put him in a holding cell,

Q And when you asked him if he had any -- you asked him
if he had any medical conditions?

2 I doen't know if I was the officer that did that. I
think there was another officer.

Q If it was on your body-cam footage, would you
remember then?

A Yes.

Q Okay. Do you need to see that footage to determine

if that was you?
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A Yes. Because I don't honestly remember if it was me
cr not.

Q Okay. We can pull that up if necessary.

MR. JOHNSON: Your Honor, the State doesn't object to

« just taking this notice of this and discussing it later so

we don't have to show the entire clip.
BY MR. GAMBRELL:
0 But you asked him if he had any medical conditions.

Do you recall that?

o I don't recall it, but if we're moving forward with
it, then ---

0 He told yeou he was disabled. Do you recall that?

A I do not, no.

0 Do you recall asking him what the nature of his

disability was?

A I do not.
Q Do you recall him saying that he was slow?
A I do not.

Q Okay. If you knew that he had a disability with
regard to his intelliigence, would that have changed the
way that you explained to him Miranda warnings at the
beginning?

A Probably not because, again, he indicated that he
understood after each time I read it the seccond time.

Q Even though he sald no, that he didn't understand and
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that you didn't offer any further explanation.

A The first he said "no." The second time he indicated
to me that he understood. I'm not a psycholeogist,
psychiatrist.u I don't understand what his level of mental
disability would be 1f he would have explained it to me.

Q But you understand that he has to make an intelligent
and a knowing waiver of his rights.

A Correct.

Q And knowing that he has an intellectual disability,
would that cause you any concern that he actually knew
what his rights were?

A At that point in time, no.

Q Would it cause you any concern that he intelligently
waived his riéhts?

A I don't understand that question.

0 Knowing that he had an intellectual disability, would
that cause you any concern knowing that he made an
intelligent waiver of his rights?

A I don't -- I don't believe so. Because, again, this
was found out after if what you're saying is true and that
I spoke to him and he claimed to -- or he told me that he
had a mental disability, that was after the fact that I
mirandized him.

0 Even though the first time you read him his rights

and you asked him if he understood and he said "no."
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MR. JOHNSON: Your Honor, I'm going to object. I
think this is asked and answered numerous times.

THE COURT: Let's move 1t along, Mr. Gambrell. I
think yvou've already asked that two or three times.

MR. GAMBRELL: That's all the questions I have.

THE COURT: You got anything on redirect?

MR. JOHNSCON: Briefly, Your Honor.

REDIRECT EXAMINATION

BY MR. JOHNSON:
Q That card, Miranda card that you read, is that in
layman's terms?
A Correct.
Q The first time he said he didn't understand, do you
thin@ he truly didn't understand or was just being
obstinate?
yiy From what I appeared, he just seemed like he didn't
want to be there.

MR. GAMBRELL: Obijection.

THE CQURT: ©h, you're objecting from the seat. I
don't listen to objections from the seat.

MR. GAMBRELL: Objection, Your Honor.

THE COURT: All right. What's your objection?

MR. GAMBRELL: My objection is it calls for
speculation on behalf of ---

THE CQURT: Overruled. Go ahead.
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BY MR. JOHNSON:

Q So 1t seemed that he understood. He was just being
obstinate?

4 Correct.

Q At any time, did he make any invocation of his

Miranda rights?

F2\ No.
Q But he spoke to you.
A Correct.

MR. JOHNSON: No further gquestions.

THE COURT: Anything on recross?

MR. GAMBRELL: Nothing on recross.

THE COURT: 2All right. Sir, you can step down.

THE WITNESS: Thank you, Your Honor.

THE CCURT: All right. State calls its next --
another witness.

MR. JOHNSCN: Thank you, Your Honor. The State calls
Detective Paris.
WHEREUPON,

JAMES PARIS

After having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated.

TEE COURT: Detective Paris, I know that chewing gum
is good for you, but I don't do chewing gum in my

courtroom.
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THE CLERK: And please state your name for the
record.
THE WITNESS: James Myron Paris, II.
DIRECT EXAMINATION

BY MR. JOHNSON:

Q Detective Paris, you work for Fountain Inn Police
Department?

A Correct.

Q Did you have an opportunity to interview Kereen Lee

in regard to this case?

A Yes, sir.

Q Did you read him his Miranda rights?

A I did.

Q I'm gqing to show you what's been premarked as
State's 2 -- Court's 2. This is your body cam -- or,

excuse me, this is a flash drive with your interview on
it?
A It's the interview, vyes, sir.
MR. JOHNSON: Your Honor, if I may publish.
THE COURT: All right. Any objection to publishing?
MR. GAMBRELL: No objection.
THE COURT: All right.
BY MR, JOHNSON:
Q While I'm pulling this up, did you read Mr. Lee his

Miranda rights?
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yiy Yes, sir, I did.
(WHEREUPON, a portion of Court's Exhibit Number 2, a
video, was played in open court.)
BY MR. JOHNSOCN:
Q So he said he couldn't write well but he could read?
A That's correct.
(WHEREUPON, A portion of Court's Exhibit Number 2, a
video, continues to play in open court; Court's Exhibit
Number 4 was marked for identification.)
BY MR. JOHNSCHN:
Q All right. Detective Paris, I'm going to show you

what has been premarked as Court's Exhibit 4. Do you

recognize that?

i Yes, sir.
Q What is that?
A That is our department~issued and designed Miranda

waiver form and Miranda warning.
Q Is that what you read to Mr. Lee in this video?
A It is.

MR, JOHNSCON: Your Honor, the State seeks to
introduce Court's 4.

THE COURT: Any okjection?

MR. GAMBRELL: No objection, Your Honor.

THE COURT: All right. Introduced without

objection.
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(WHEREUPON, Court's Exhibit Number 4 was admitted into
evidence.)

THE COURT: It will be State's Number 47

MR. JOHNSCON: This 1s Court's Exhibit 4.

THE COURT: -<Court's Exhibit 4. I'm sorry.
BY MR. JOHNSON:
Q All right. Detective Paris, so you read him his
Miranda rights?
iy I did.
Q And why did you have him initial by each one?
A The initial means it's broken down, I think, inteo six
different lines. And it means after each line, if they
initial, they understand what they just heard or read.
¢ And then whqt did you have him read out? Did he
reread his Miranda rights back to you?
P2y The form is designed in three parts. It's
biographical Miranda warning, and the last portion is the
Miranda Waiver. He read that aloud, and the purpose of
reading it aloud is to show that the person can understand
and comprehend what they read and make a decision of
whether or not they want to waive their rights.
Q And I notice you guys discussing the word "coercion.™
Why did vyou discuss that?
A Most people, even college-educated people, get hung

up reading the word "coerclon." On the form itself, the
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definition is spelled out next to the word. And we define
that based off the fact that it's not a normal layman term
that people use on a daily basis. So¢o we make sure that
the person understands "coercion" and that we are not

using it in any way.

Q So you explained it to him just in case he didn't
understand?

y2y Correct.

Q And he initials by all of those and signed at the
bottom?

A That's correct.

All right. Did you speak with him after this?
I did.

Pid he ever go back in his cell at any time?

=0 FE 0

He did.

Q Why was that?

A He offered statements that were false. I placed him
in the cell advising him -- advising him that if he wished
to tell the truth, that he could request me to come back
and speak to him. And he ended up reguesting me, so we

got him back out.

Q Pid he re—-initiate that conversation?
A He did.
Q At any time, did he appear under the influence of

alcohol or drugs?
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F1\ Not at all.

Q Did he appear to understand what you were explaining
to him?

A Very well.

Q So it looks like you read it to him, he read it to

you, and then he signed it.

A Correct.

Q But he had already been mirandized twice before he
got to you in the first place, correct?

A At least one other time, yes.

Q All right. When you brought him back out, did you
say so everything we talked about earlier on that paper

still applies?

A I did.
Q Did he ever invoke his Miranda rights?
A He never requested a lawyer, no.

MR. JOHNSCN: Thank vou.

No further questions for this witness, Your Honor.

THE COURT: Cross-examination?

MR. GAMBRELL: Thank you, Your Honor. May it please
the Court.

CROSS EXAMINATION

BY MR. GAMBRELL:
0 Detective Paris, when you filled out the waiver of

rights form, you filled that out for him, correct?
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A If you're referring to the biographical portion at
the top, T did.

MR. GAMBRELL: Okay. 2And then you notated -- may I
approach, Your Honor?

THE COURT: Yes, sir.

MR. GAMBRELL: Handing him Court's Exhibit 4.

THE WITNESS: Thank you.
BY MR. GAMBRELL:
Q You notated where it says "I can read or write" next

to it "not well"?

A Yes, sir.
Q Because that's what he had informed you of.
A No. He informed me he could not write well, but he

said he could read.

0 Right.

A So I wrote "not well" there referring to he said he
could not write well. The purpose of that later was to
later on, if he were to offer a written statement, I would
have drafted it for him as he spoke because he said he
couldn't write well. That didn't come into play, however.
That's why I notated on this form.

Q And the fact that he could not write well and, you
know, obviously had some deficiency in reading, did that
cause you any concern that he understood his rights?

: No. ©Not at all. I felt like I did a good job
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explaining the rights. He indicated he understood what I

said.

Q Did you have his booking report prior to ---

A I did not. HNo, sir.

Q Ckay. ©Now, you said that he initialed after each of

these six lines with regard to his rights. You had him do
that all at one time, correct?

A I did, ves, sir.

Q Okay. You did not read the first line to him and

have him initial and then go onto the next line.

A No, sir, I didn't.

Q Did you explain to him exactly what each line meant?
A I did.

Q You explained to him in further detail about his

right to remain silent.

A Well, it's hard to go in further details. Already
put pretty much at the bottom tier of understanding, sir.
He never questioned any of them. He indicated he
understood each of them. And then I did reiterate on some

points that he was free to stop talking to me at any time.

Q And then you had him sign on two places on the form,
correct?

A Yes, sir,

Q In the middle portion, he doesn't sign, but he prints
his name.
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A Yes, sir. It's printed.

Q and then on the bottom portion, he also prints his
name. He doesn't sign it.

Fiy That's right.

Q And then he misspells his last name by leaving off an

A Uh~huh.

Q Would that give you any indication that he did not
fully understand what his rights were and the conseguences
of him waiving his rights?

A No. That wouldn't give me any indication of that at
all. First of all, he did spell his name correctly at the
top. And if you listen to what's being said, he's able to
recall from memory his phone number, his Social Security
number, his date of birth. He spelled his name out
completely in the biographical portion as I wrote it. So
he seemed very intelligent to be able to recall those
things and understand what this form means.

Q And you've had a lot of opportunity in your

experience to speak with children, correct?

A Yeg, sir, I have.

Q And a lot of children are able to remember those same
details.

A No.

Q Some children are.
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A Most children cannot remember any of those details.
They can remember their birthday and how to spell their
name, but their phone number or their Social Security
number or things like that, no, they can't remember those
things.

Their address?

A lot of times they can remember their address.

Q
A
Q You had him read the waiver-of-rights paragraph?
Fy Yes, sir, I did.

Q And he obviously had some difficulty reading it?

A I don't think he had difficulty up the until the word
"coercion.” He had some difficulty with that word.
Starting out the reading, I think he got kind of hung up
on the words of "I have read" or "have been read." But
those are the only two points where I felt there was any
kind of issue,.

Q And then you did assist him with regard to
pronunciation of the word "coercion."

A Yes, sir. Which is common in interviews,

Q And so him having difficulty and even starting out
reading it, that didn't give you any concern about his
ability to comprehend that.

A No, sir. I had no concern about his comprehension of

this form. It was very clear to me that he understood it.

Q Ckay. When you bring him back the second time, did
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you go over his rights with him again?
A No, sir. T Jjust reiterated that this form does still

apply, you know. We didn't have to have a conversation.

Q Did you show him the form?

A No, sir.

Q You simply referred to a previous form that he had
signed.

A Yes, sir. Minutes before. Uh-huh.

O And it was at least 20 minutes before.

A I can't intelligently answer that. I mean, there was

some time had passed, vyes.

Q But you did not remind him of any of his rights that
he had when he came back into that room the second time.
A No, sir. 1It's not regquired.

Q And you did not go over the fact that he would still
be subjected to waiving those rights.

A Ne, sir. Again, it's neot required.

Q And, again, you didn't specifically say -- you just

referred to it as this form, the form that we did later

that's still -- earlier that still applies.
A That's correct.
Q Okay. Also, during the first taped interview, you

had mentioned to him that you were trying to help him.
A Yes. Absolutely.

Q Did you specify as to what that help was?
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A No, sir.
Q Okay. And in the second interview, you, again,

offered to help him.
A Sure. Yeah. I would.
Q And did you specify what that offer of help was?
A Not to my recollection. I mean, I believe it would
be along the lines of entering him into some kind of
counseling or something along those —- based off the
nature of the case.
Q But there were many points during that time that you
didn't explain what that help was.
piy No, sir. Just the word "help." I think people like
to know that someone’'s willing to try to help them.
Q At one point you said to him he had two choices, that
he could either go to trial and go to prison or confess
and get help.
P That's something I would have said, vyes.

MR. GAMBRELL: Thank you wvery much.

THE COURT: Mr. Johnson?

REDIRECT EXAMINATION

BY MR. JOHNSON:
Q While you gquestioned Mr. Lee, how many stories did he
give you?
y:\ Probably seven or eight.

Q So it was clear that he was trying to evade with the
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line of questioning-?

A Yes. Because one of the things he would do is try to
bring in a fact from a previous falsehood into the new
story. So that shows that you're trying to hang onto ?he
first lie and get to a reasonable story that I would
believe, But it's kind of hard to put logic on a lie, so
it wouldn't....

Q So it was clear that he understood what was going on
based on the fact that he was trying to evade you?

A Absolutely. Yes.

Q All right. And while he was in his cell, did he ever
invoke Miranda?

A No.

Q When you brought him back into the room for the

second time, you re-informed him that the same rights

apply.

A I did.

Q Do you have to do that?

y:y No, you don't.

Q That is your personal practice?

A Yes. I just wanted him to -- I wanted it to be clear

that, you know, if we did have a conversation, he could
stop speaking to me at any time. That's kind of why I
mentioned it.

MR. JOHNSON: Thank you, Detective. I don't have any
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Further questions.
THE COURT: All right. Any recross, Mr. Gambrell?
MR. GAMBRELL: Nothing on recross, Judge.
THE COURT: Sir, you can step down.
THE WITNESS: Thank you, sir. :
THE COURT: All right. Any other state's witnesses

on the Denno hearing?

MR, JOHNSON: No, Your Honor.

THE COURT: All right. Anything else?

MR. GAMBRELL: I'm going to call Mr. Lee to the
stand.

THE COURT: Yes, sir. Come on up, Mr. Lee.

THE CLERK: Put your left hand on the Bible and raise
your right hand. The other hand.
WHEREUPON,

KEREEN DONYELL LEE
After having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated. And
please state your full name for the record in the
microphone.

THE WITNESS: Kereen Lee. Kereen Donyell Lee.

DIRECT EXAMINATION
BY MR. GAMBRELL:
Q Mr. Lee, how old are you?

A I'm 40 —-— 42.
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Q When's your birthday?

» N N

0 So you're actually 41.

A Yeah. 41.

Q You'll be 42 this year.

A Yes.

Q Okay. Heow far did you go in school?

A 12 -- 12.

Q And when you were in school, were you in regular
classes?

A No.

Q What kind of classes were you in?

A I was in special ed.

Q Are you currently on disability?

A Yes.

Q What's the nature of your disability?

A Really, I don't know, really.

Q Do ycu know why you receive a check?

A I know I'm disabled.

Q Do you know how you're disabled?

A I can't -- no. Not really.

Q Do you remember when you were booked into jail and
they asked you if you had any medical conditions and you
told them that you were disabled?

A No.
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Q Okay. Do you recall telling them that you were slow?
A No.

Q All right. Do you remember getting arrested on this
day back in 20207

a\ A little bit.

Q Let me ask you this. How long have you been getting
a disability check?

All my life.

Even when you were a kid?

Yes.

Okay. Who was your representative payee?

My brother.

(O o = R

All right. Do you remember sitting in the back of

Qfficer Chupp's patrol vehicle?

A Not really, but yeah.

Q You were handcuffed?

A Yeah.

Q Did you feel like as though if you wanted to leave

you could leave?

A No.

Q Okay. Do you remember him reading off of a card to
you?

A Yeah.

Q And he was reading your rights to you; do you recall
that?
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: I think so.
0 And after he read the statement on the card, he asked

you 1f you understood that. And do you remember what you

said?
A I said "no."
Q And then he re-read it line by line. And when he

says, "You know you have the right to remain silent,” you

said "yes."

A I said "okay." I didn't say yes.

Q Did you understand that you had the right to remain
silent?

A No. Not really.

0 Do you know what that means to have the right to

remain silent?

A No.

Q When he says to you, "Anything you say can be used
against you," you said "okay"?

A Yeah.

Q Do you know what that means, that anything can be

used against you ---

A No.

Q —-—- anything vyou say?

A No.

Q Do you not understand that when -- if you gilve

statements to the police, that they could potentially use
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those statements against you to prosecute you?

A No.,

Q When he told you that you have a right to an
attorney, what did you think that meant?

A I don't really know.

Q But you answered him, and you said "okay."

A Yes. Okay.

Q And then he said that if you couldn't afford an
attorney, that one will be provided for you. Did you
understand that?

A No. Not really.

Q And did he ask you if you wanted to make a statement
or 1f you wanted to talk to someone?

A Yeah. I think.

Q And then you said you wanted teo talk to him.

A Yeah.

Q Did you understand that you didn't have to talk to
him?

A No.

Q Did you understand that anything you said to him

could potentially be used against you to prosecute you for
this case?

A No. Not -- no.

Q Do you recall meeting with Detective Paris at the

police station?
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A Yes.
MR. GAMBRELL: May I approach the witness, Your
Honor?
THE COURT: Yes.
BY MR. GAMBRELL:
Q I'm going to show you what's marked as Court's’
Exhikbit 4. Do you recall that paper?
A (Reviews exhibit)} Yes.
MR. GAMBRELL: May I approach the witness, Judge?
THE COURT: Yes, sir.

BY MR. GAMBRELL:

Q Mr. Lee, you didn't write this information at the
top.

A No.

Q But you gave him that information to write down. You

give him your name?

A Yeah.

Q And your date of bkirth?

A Yes.

Q And your address?

A Yeah.

Q How long have you lived at_
y2 All my life.

Q You gave them your phone number?

y2 I don't remember that.
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Q Okay. Do you remember when he went over these rights
with you line by line?

A He told me about it, but he ain't go over it.

Q You're saying he didn't explain what those rights
were to you?

A No. He just told me read the bottom.

Q Now, did he ask you to initial by each linev?

A After he told me to read the bottom.

Q Is that your initials by each line? Did you write
those?
A Yes.

Q Ckay. And you did that all at the same time. You
initialed each one of those at the same time.

A I had -- yeah.

Q Okay. My question is, he didn't read you the first
line and then have you initial it.

A No. He ain't read the first line.

Q Okay. He read them and then had you initial them all

at the same time.

A Yes,

Q Okay. Did he go over any of those lines with you?

A (Reviews exhibit) He read them, but he ain't go over
them.

Q OCkay. He didn't explain them to you.

A No.
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Q Okay. And as you testified previously, vyou didn't
understand what those meant.
A Yeah.

Q Okay. And then he had you read the paragraph at the

bottom.

A Yeah.

Q Okay. And did he explain to you what you were
reading?

A He just explained that word. But he didn't explain
the whole -- the whole waiver.

Q He didn't explain to you that if you sign that, that

you were walving the rights that he had just said to you
that you had.

A Yeah. I think so.

Q Okay. 5o after he read it and he explained the word
"coercion" to you, he asked you to sign it.

A Yeah.

Q And the middle portion of it, you print your name,
Kereen Lee.

A Yes.

Q And on the bottom portion, you printed it but you
misspelled your last name.

A Yeah.

Q Did you realize that you had done that?

A No.
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Q Okay. I guess my question to you is, Mr. Lee, did

you understand the rights that you have after you've been

arrested?
A No.
Q Do you understand that what law enforcement was

asking you to do was to waive those rights?

A No.

Q Do you know what that means, to waive your rights?

A No.

Q It means teo give up your rights? Do you know what to

give something up?

A Yeah.

Q Okay. And so they were asking you to give up your
rights. Did you understand that?

A No.

Q Had you known your rights, had somebody explained
them to you, would you have given up those rights?

A Ne.

0 During the course of Detective Paris's guestioning of
you, he said that he could help you. Do you remember
that?

: Not a thing.

o You don't recall that?

A No.

Q Okay. Did you feel as thecugh you had to talk to
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Investigator Paris?
A I don't know.

MR. GAMBRELL: Okay. Thank you, Mr. Lee. That's all
the questions I have.

THE COURT: Cross-examination?

MR. JOHNSON: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. JOHNSON:

Q Mr. Lee, where did you go to school? Just a few

questions. Where did you go fo school, Mr., Lee?

y:\ Hillcrest High School.
THE COURT: Pull your chailr up to the microphone.
THE WITNESS: Hillcrest High School.

BY MR. JOHNSON:

Q And you went in the 12th grade, right?

A Yeah.

Q You've had jobs in your life; isn't that right?

A Yeah. Cutting grass, if you call that work, and
stuff.
Q You've also been in some trouble in your life,

haven't you?

A Yeah.

Q I'll just briefly read these. Had a malicious damage
to personal property, burglary second degree violent,

assault and battery, false information to police, burglary
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second violent again, receiving stolen goods, auto
breaking, petit larceny, shoplifting, burglary third, more
burglaries, unlawful carry of a pistol, indecent exposure,
burglary second violent. You got a 15-year sentence
during that time, right ---
A Yeah.
Q —-—- at the Department of Corrections?

And in 2018, you picked up another receiving stolen

goods a couple years back?

A I don't remember that.

Q But those other ones, you remember getting those?

A (No verbal answer.)

Q These charges have been secured by conviction,
correct?

A Yeah. I did my time for them.

Q And in all those, you were read your Miranda rights?

Is that a yes?
A Yeah.
Q So you understood then, but you're saying you don't

understand them today.

A I didn't understand them then.
Q Okay. But you plead guilty ten times, but you're
saying you never understood that the trials -- you're

saying you never understood your rights. Isn't that

right?
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A (Nods head affirmatively.)
Q Do you remember meeting with a doctor down at the

Department of Special Needs, DDSN, a few months back?

A I don't recall.

Q You don't remember that?

A But I have talked to a doctor before.

Q Ckay. Your defense attorney asked you a lot of

questions today, hasn't he?
A (No verbal answer.)
Q It's not a trick question, Mr. Lee. Your defense

attorney has asked you a lot of questions; isn't that

right?

A Yeah.

Q And you've answered them, correct?

A Yeah.

Q And I've asked you questions and you've answered

those, correct?

A Yeah.

0 And you understood cur gquestions?

A I have, but some of them.

Q But the ones you've answered, you understood?

A Yeah.

¢ And you read this form, right, the one you just saw

on video of you reading out loud?

A Yeah.
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Q Your waiver of rights, you read that? On the video

we just watched, you remember reading that?

A Yeah.

Q And you said you understood and you signed your name,
right?

A Yeah.

MR. JOHNSON: No further questions.

THE COURT: Anything else, Mr. Gambrell?

MR. GAMBRELL: WNothing further, Judge.

THE COURT: All right. 8ir, you can step down.

All right. Any other witnesses, Mr. Gambrell?

MR. GAMBRELL: No, sir, Your Hcnor.

THE COURT: All right. Brief argument before the
Court rules on that issue. The word is "brief."

MR. GAMBRELL: I understand, Judge.

You know, the Court is tasked with determining
whether or not Mr. Lee has made a knowing and intelligent
waiver of his rights. You know, in the first interview
with Officer Chupp, yocu know, after he first read his
card, he says that he doesn't understand. That was his
first response. When Officer Chupp goes through each
line, he doesn't explain what they mean to him. He just
rereads the line. And then the first time he says "yes,"
and after the second and third he says "okay." I don't

think that that's a clear indication that he knows what
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his rights are, especially based on his intellectual
disability.

And the Court has to look at the totality of the
circumstances, and you have to take into account the fact
that he has an IQ of 61 in determining whether or not he
knew what his rights were and then if he made an
intelligent waiver cof those rights. 2And the key component
of that is his understanding of what his rights are and
his understanding of what a waiver means.

It would be fundamentally unfair to not explain to
someone with intellectual disabilities what their rights
actually are, what they mean te him so that he understands
instead of assuming when he says "okay" that he
understands. And then also, it would be fundamentally
unfair and a viclation of his due process to find that he
intelligently waived those rights without knowing what
that waiver is, what that means, that he's giving up those
rights and that there's consequences to that.

And in this case, you know, based on the tcotality of
the circumstances, it would be a violation of his rights
because he obviously does not know what his rights are, he
doesn't fully understand what those rights are, and he
doesn't fully understand the consequences of a waiver of
those rights.

THE COURT: All right. Thank you, Mr. Gambrell.
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Mr. Johnson?

MR. JOHNSON: Your Honor, I had a lot prepared, but
I'll be brief. There's case law on point, State v. Moses.
I have a copy if you'd like it, Your Honor. That's
380 S.C. 502. 1It's a very similar set of facts with a
defendant with a low IQ. In this case, he's younger than
Mr. Lee, he's got less life experience than Mr. Lee, and I
believe he's more limited than Mr. Lee. They read Miranda
to him, he signed the waiver, and the Court of Appeals
said it was enough.

Your Honor, I think in this case we have ample
evidence that his rights were presented to him. I'll be
the first to admit that a lot of times officers get it
wrong, however, in this case, Investigator Paris and Chupp
did this perfectly, in my opinion, Your Honor. They read
him his Miranda rights four times. They both reread them,
Mr. Paris -- or Detective Paris, excuse me, went through
them again even though he didn't have to line by line
explaining words when he's confused, Your Honor. I think
this is a perfect example of how socmeone needs to be read
their Miranda rights.

And, Your Honor, like I said, I have more I can go
into 1f you'd like to hear it as well as the case law,
however, I think this one is not a close call.

THE COURT: All right.
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MR. GAMBRELL: If I could respond to that, Judge.

The Moses case was different. It was the child had a

learning disability, was not intellectually disabled. He
had a learning disability, and based on that, he was in
different classes in school. There's a distinction there.
And you can't equate the level of that individual's
understanding with the level of Mr. Lee's understanding.
We don't know if he has a learning disability. He
probably does. He's never been diagnosed with a learning
disability as far as I know. I don't know if they've ever
tested him for one. But, you know, his situation is, is
that he's been deemed intellectually disabled since he was
a child, and that has continued throughout his adulthood
with an IQ of 61. So I don't think that the Moses case is
quite on point with regard to this decision that you have
to make.

THE COURT: You know, Counsel, one of the things that
I think stood out in everything that I've heard was a
question that Mr. Johnson asked the defendant about his
prior criminal history. And let me tell you why that
guestion was important. The guestion Mr. Johnson asked
was you've been to court, and I think the number you used
was 11 times or something to that effect. What I'm
hearing and what I'm looking at, Mr. Gambrell and

Mr. Johnson, is this, this young man was in a criminal
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court for at least ten or 11 times. He pled guilty before
a judge if you might say -- if not 11 times, at least a
majority of those times.

Both sides know very well that, obviocusly, the plea
that he gave or whether he went to trial on the burglary
where he got the 15 years at the Department of
Corrections, I am convinced that his appearance before a
judge, that many times that he was asked during the
colloquy are you pleading guilty freely and voluntarily,
the typical gquestions the Court would ask. 2and I think if
you pull the transcript, based upon what I'm hearing,
every time he answered the questions, he's very familiar
with the criminal system. He's been in it for the last
umpteen years. He's been before a judge for umpteen
years. I am absolutely positive -- I wasn't there, but
I'm sure that some judge asked him guestions and said are
you doing this freely and voluntarily, is your plea -- is
this because you are guilty? These are the kinds of
questions that go to the issue of whether or not is he
giving competent answers? Does he understand what's being
asked of him? This is not like someone is coming to court
the first time, has no familiarity with the system. He
does. He knows what questions the Court may ask even in
those prior involvements.

But if you look at the video, and I saw it, when the
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officer asked him to read what was on the paper, he read
it pretty fluidly. He was more fluid that day than he was
up here. He looked at it and said he didn't know anything
about that or he wasn't sure about it, those answers that
he gave today. But when asked to read that, he read it
pretty —— as a matter of act, he read it pretty fluidly.
He even used the word or tried to pronounce the word
"coercion." The only reason that came up was, and I think
the officer did a good job, he said he didn't know what
that meant. And the officer explained it to him. And he
said he understood the explanation, because I think the
officer said -- you know, I don't know exactly what he

sald, but after explaining it to him, he said he

" understood that.

So -- and the Court looking at the totality of the
cilrcumstances based upon what -- how he answered the
gquestions that day even when he read the statement, even
when he was asked individual questions by both of the
officers, he answered immediately. He answers the
questions.

So I think he was advised of his rights. I'm
convinced that he understood them. And I'm convinced that
he understood -- when he initlaled the waiver, I'm
satisfied that it was freely and voluntarily done.

MR. JOENSON: Thank you, Your Honor.
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THE COURT: Okay. Anything else?

MR. GAMBRELL: Judge, with regard to the statements
that I think they're going to intend to introduce, I do
have some issues with those.

THE COURT: You know what statement he's referencing,
Mr. Johnson?

MR. JOHNSON: I do not, Your Honor.

THE COURT: All right. What statements are you
talking about, Mr. Gambrell?

MR. GAMBRELL: The videotaped statements of his
interviews. I can go -- I believe there's six separate
videos.

THE COURT: Six separate videos?

MR. GAMBRELL: Correct.

THE COURT: You need to see them all?

MR. GAMBRELL: Well, I mean ---

MR. JOHNSON: Your Honor, I can give some context to
this, i1f I may.

THE CQURT: What I don't want to do, Mr. Gambrell,
I've got a jury that's been sitting back there since 3:30.
And, you know, and I did that kased upon what you guys
told me yesterday. We tried to structure a time frame
based upon what you told me yesterday. You're telling me
that you want to see six videos and all that. I just

don't ——- I'm not comfortable letting this jury sit back
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there for ancther twe or three hours while we do that., I
mean, because I'm trying tc navigate the case based upon
what you guys tell me. And that's what I did. If I knew
thatﬂ then I would have told the Jjury to come back later.
But she had that with me on yesterday.

So what six videos are ycu talking about?

MR, GAMBRELL: Well, I said if Your Hecnor was
inclined teo admit that evidence -—---

THE COURT: I understand what you told me. But you
didn't tell me that you wanted to see six videos that
would preobkabkly change how I navigated the course of the
trial.

MR. GAMBRELL: Well, I don't think that the
objeétions I have are on about four of those. But they're
very specific.

THE COURT: But we need to see the wvidecs, right?

MR. GAMBRELL: Well, they're very specific. ©Not the
whole video but the portions -—-

THE COURT: How leong 1s this going to take? Because
I need to figure out what to do with this jury back here.
How long is this going to take?

MR. GAMBRELL: I have about four -- there's about
four incidences that I object to.

THE COURT: That ain't my questicn. My guestion is,

how long do you think this is going tco take? Because, you
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know, and to be honest with you, it doesn't benefit either
side to have a jury sitting back there from 9:30 till
whatever. It doesn't benefit the State. It doesn't
benefit you. 8o all I'm asking is, give me a time frame.
It's almost 11 o'clock. 1I've got to figure out what to do
with this jury. We haven't even started the trial yet.

MR. GAMBRELL: Well, I mean, I don't know how long
it's going to take to set up for each video, but I could
find them pretty quickly because I have the time marked.

MR. JOHNSON: Your Honor, if I may, we reached out to
Mr. Gambrell months ago to try to work out redactions so
we could agree so we wouldn't be doing this. Most of the
redactions in this wvideo are because of the cases State wv.
Washington and State v. Brewer.

THE COURT: Right.

MR. JOHNSON: That's about the hearsay from the
officers because there is quite a bit in this under those
cases. S0 it certainly is not in our favor to cut this
cout. However, with the lack of communication, we went
ahead and spent hours and days, truly, cutting out all of
these statements to make this so that Mr., Lee's rights
aren't being viclated.

THE COURT: &And that was shared with Mr. Gambrell?

MR. JOHNSON: Yes, sir.

MR. GAMBRELL: Last month, Judge.
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MR. JOHNSON: Your Honor, we made it available on the
second he got on the case. He says he wasn't going to
watch them. So we gave him a physical disk with it on
there.

THE CQURT: You've had it for at least a month.

MR. GAMBRELL: I provided the hard drive to them for
that.

THE CQURT: But you've been provided what Mr. Johnson
is making reference to for at least a month.

MR. GAMBRELL: Correct.

THE COURT: So you're still not satisfied -- I think
that's the redacted versions you've sent.

MR. JOHNSCN: Yes, sir. He has the original, he has
the redacted.

THE COURT: So you've still got issues with that?

MR. GAMBRELL: Well, the problem of it is, Judge, 1is
because that they're edited such that it's not one
continuous interview,

THE CQURT: Well, did you discuss that with him
before we got here today? I mean, did y'all have —-- when
you got what the State sent you and you had some issues
about it in terms of what -- did you contact Mr. McCollum
or Mr. Johnson and say, look, this is what I've got?
Let's go ahead and look at this part. Was that any

dialogue? I mean, are you waiting until today to do that?
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MR. GAMBRELL: Well, the first time that we had that
discussion about it is when they gave me the hard drive.

THE COURT: A month ago.

MR. GAMBRELL: Right. And then I looked through that
to see if there were any Brewer or Washington or Carter
issues. And those are not what I have issues with.

THE COURT: Well, did you share with them what you
had issues with?

MR. GAMBRELL: Well, those issues only came up
recently when I was abkle to do research and find that
there were other issues in that tape.

THE COURT: Yeah. But you had it for a month. When
did you do the research?

MR. GAMBRELL: TI've done it the last few weeks.

THE COURT: Did you share that with him what the
concerns were? That's what I'm asking.

MR. GAMBRELL: This week I did. Last week they were
both out of the office.

MR. JOHNSON: Your Honor, again, these were given, T
mean, six-plus months ago.

Further, Your Honor, we have multiple emails
documented where we tried to set up these meeting to have
this so we don't have to do this the day of, Your Honor.
And, again, T believe he's making a Rule 106 motion for

rule of completeness. However, the case law is pretty
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sound that Rule 106 does not trump the constitutional
rights he has under Brewer and Washington;

MR. GAMBRELL: It's not just Rule 106, Judge.

There's 404 (b) eyidence in there that's improper.

THE COURT: You know, Mr. Gambrell, I'm all for a
level playing field in giving both sides an opportunity to
present their case. But as the trial judge, my obligation
also is to navigate the course of the trial in terms of
the jury and everything else. I'm a little concerned.

The word "concern" is really perturbed. I'm perturbed
that we're waiting until today when you had -- this is how
we practiced law in the old days.

In the old days, if you got the stuff the State sent
you, the redacted information, you should have immediately
sat down with both these lawyers. Don't come up here and
say they weren't in the office. You go over there and set
up a meeting and say, look, this is what we've got to do.
We've got to make sure we address these issues before we
get to court. Because I do not like on the 11th hour
coming up here looking at videos to sort of dissect some
stuff that the two of you could have probably already
done. He doesn't even know what you're talking about.

MR. GAMBRELL: Well, when they sent me the redacted
videos, Judge, I assumed that they think that

everything ---
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THE COURT: You can't assume anything. Lawyers don't
-- good lawyers don't assume anything. Good lawyers sit
down and talk to each other before they come to court. I
like that. I don't like it at all when you wait until the
last minute to come up here and say, well, Judge, we've
got some -- because Mr. McCollum and Mr, Johnson, they
don't have a clue what you're talking about.

So I'm going to ---

MR. JOHNSON: Your Honor, I would request, if I may,
that we just make these timely objections at the point the
State presents them. If there's something in the video
that he wishes the State would present, he will have an
opportunity when he puts his case to show that. However,
I believe the State's entitled to present its case with
those redactions before the defendant's ---

THE COURT: I'm inclined to move forward with the
case, Mr. Gambrell. And at the appropriate time, when it
comes up, you can make the whatever objection. 2And if we
have to send the jury out and deal with it, we'll deal
with it in that manner. I'm not inclined right now to let
the jury sit back there two hours while we look at some
videcs.

MR. GAMBRELL: My only concern would be that if the
jury does hear portions of it, it would prejudice Mr. Lee

because then the bell's already been rung. I don't know
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how I cam stop the tape prior to each ---

MR. JOHNSON: Your Honor, he's had these videos.

Mr. Gambrell has watched them. I think he knows what's in
them. If he needs to iject, he may. But I believe
sitting here and going through these six videos, that will
take -- I mean, just based on how long everything else has
taken, we'll be talking to the jury after lunch.

MR. GAMBRELL: I know exactly on the timestamp. And
they're not long statements. They're ---

THE COURT: Well, you're wasting time beczuse zll
you're doing 1s talking to me, and I'm not listening to
what you're telling me. I'm listening to —-- trying to
figure out what to do with this jury.

Let me Jjust say this. Going forward, I think we had
an incident I think several months ago where lawyers had a
stand-your-ground hearing. And they wanted to do the
stand-your—-ground hearing the same day that we were going
to do the trial. And I just sald, listen, and I made it
very clear, if you have a hearing, doesn't have to be
stand your ground, if you've got a hearing that you know
is going to take up a little bit of the Court's time, then
I was willing -- if you know -- and I was going to be on
the roster for that week, why don't you just set up a time
with me? I had a court reporter. I was sitting there two

weeks, three weeks sitting. I could have heard it last
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week, week before. We would have made it happen. That's
what I tell lawyers all the time 1f you've got a hearing.
Because we can't move things along when you're coming up
on the day of and then you've got a hearing that's going
to take a significant period of time.

So if this is going to take longer than an hour, I've
got a jury sitting back there two and a half, three hours.
I ain't doing that. I'm not doing that.

MR. GAMBRELL: I don't think it would take longer
than an hour.

THE CCOURT: Well, I asked you how long and you
wouldn't tell me.

MR. GAMBRELL: I mean, I can't tell you exactly my
time, but I can pinpoint exactly on these tapes where
they're at. And I don't think -- and they're very short
clips. And I do not think that it would take longer than
an hour.

THE COURT: Longer than an hour.

MR. GAMBRELL: Yes, sir.

THE COURT: And that will be the jury sitting back
there for two and a half hours. Not going to do that.

What we're going to do —- gentlemen, this is what
we're going to do. I'm going to bring this jury in, I'm
going to swear them in. And, cobviously, this is going to

impact your second trial. I'm going to swear them in,
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come back at 2 o'clock. And then y'all are going to sit
here and go through these videos and do that. That's how
we're goling to do it.

We talked about how to navigate this trial, and vyou
didn't mention anything about how long all of this was
going to take, that you need -- I thought -- I thought vou
had some motions and some videos that you've already seen.
You had an opportunity, Mr. Gambrell, to look at all this,
to have dialogue agein with the State. You didn't do
that.

So any opposition to what I'm getting ready to do?

MR, JOHNSON: No, Your Honor.

MR. GAMBRELL:_ No, Your Honor,

THE COURT: All right."Have a seat.

Bring this jury back out.

(WHEREUPON, the jury entered the courtroom at 11:00 aM.)

THE COURT: All right. The first thing I'm going to
do, ladies and gentlemen of the jury, I'm going to
apologize to you. Because I told you yesterday to get
here at 9:30, and I thought that we were going to get
started at 9:30. So I want to apologize to you for that.
We're going to have to do something logistically
different.

But the first thing I want to do is I'm going to get

Madam Clerk to swear you in and then I'll tell you what
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we're going to do.

THE CLERK: If you'll please stand and raise your

right hand. And the correct response is "I will."
(WHEREUPON, the jury is duly sworn.)

THE CLERK: Thank you.

THE COURT: All right. We have issues or a couple
issues the Court needs to address. And, of course, I've
got to address those issues with the lawyers and it's
going to take a minute to do that. So what I wanted to
do, I didn't want you to sit back in that jury room longer
because you're going to look at each other and probably
not like each other anymore. I don't want that to happen.

So what I'm going to ask you to do, I'm going to send
you on an early lunch break. And when I say "early," you
have an opportunity to go home, feed the dog or whatever
and go to lunch. But I'm not asking you to come back
until 2 o'clock, believe it or not. So you've got a long
period of time to run an errand, do whatever you need to
do. And then just come back at 2 o'clock. And I assure
you that when you come back at 2 o'clock, we'll get
started.

So please, ma'am, please, sir, do not talk about the
case to anybody during that period of time. And I will
see you at 2 o'clock. Okay. Take care.

(WHEREUPON, the jury exits the courtroom at 11:02 AM.)
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THE COURT: All right. Mr. Gambrell, your motion.

MR. GAMBRELL: Judge, the first issue I have is I
believe it's in Tape 3. I don't -- I mean, I have it, but

my computer's not hooked up to the qystem.

THE COURT: She can run it on Mr. Johnson's.

MR. GAMBRELL: And I go by the timestamps. It's on
the —-- not on the video. It starts at 12:19:35. That
would be the time of day.

THE COURT: 12:197?

MR. GAMBRELL: Yes, sir.

THE COURT: 35.

(WHEREUPON, a portion of Court's Exhibit Number 2, a
video, was played in open court.)

MR. GAMBRELL: He says he has his boxers and his
shorts on.

THE COURT: Go back to 35. Who's controlling that?
You are?

MR, JOHNSON: I am, Your Honor.

THE CQOURT: All right. Go back to 35. That's where
you want to go back, 12:19:357

MR. GAMBRELL: Yes, sir.

THE COURT: Okay. Let's go back to that.

(WHEREUPCON, a portion of Court's Exhibit Number 2, a
video, continued to play in open court.)

MR. GAMBRELL: It begins -- what I'm objecting to
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begins at 12:20:51.
(WHEREUPON, a peortion of Court's Exhibit Number 2, a
video, continued to play in open court.)

MR. GAMBRELL: He's wearing pants in the video, but
he testifies that that morning he was just wearing shorts
and boxers. He's not wearing the same clothes. But he
has him demonstrate while he's wearing pants. I think
that's extremely misleading to the jury because it's not
what he said he was wearing.

MR. JOHNSON: Your Honor, I believe that's very
clearly explained in the video. Further, I don't think
that's prejudice at all. It's very easily explained
through us. And, again, he says in the video he explains
I was wearing different pants.

MR. GAMBRELL: But he says, well, your penis isn't
falling out right now as if what he was saying earlier,
you know, was a lie, didn't make sense. He's looking at
him wearing his pants and he's commenting on him jumping
up and down wearing his pants when before he was wearing
just box and shorts -- boxer shorts and shorts.

THE COURT: I'm still trying to follow you. I'm
trying to see the prejudicial ---

MR. GAMBRELL: He tells Investigator Paris that
earlier that morning during this incident that he's

wearing boxer shorts and shorts. 2and then he asks him to
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demonstrate, to jump up and down. But he's got a pair of
pants on, not just boxers and shorts. He's wearing
different clothes than what he said he was wearing
earlier. And as he jumps up and down, InYestigator Paris
says, well, your penis isn't falling out, which implies
that he was wearing the same clothes earlier than he did
before.

MR. JOHNSON: Your Honor, again, I don't think
there's anything prejudicial about it because that's
explained in the video. Further, we can explaln it via
testimony. I don't think this adds anything. He's saying
that, sorry to be frank, but his pants were baggy, which

they are here, and that his erect penis fell out. And

he's -- they're discussing that. He asks him to show —-
excuse me -- show him what he's talking about, and that's
what he does. I don't think -- I think chopping this up

would make it more confusing to the Jjury. And, again, I
don't believe it's prejudicial at all.

THE COURT: I think it's a question to let the jury
-— it's a factual determination for the jury toc make a
decision as to what they saw. That's a factual
determination. I think that's squarely in the hands of
the jury to make that factual determination.

MR. GAMBRELL: It's extremely misleading, Judge,

because he's saying that he -- you know, he's making
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comments on why he's saying that it's not falling out.
But clearly, he's wearing different clothes. I think that
that's misleading to the jury.

THE COURT: I understand that. But I rule I think
it's a jury question. I think let the jury decide.

What else have you got?

MR. GAMBRELL: OQkay. It's alsoc on Tape 3. And I
think it's 12:16:17.

THE COURT: All right. There's no sound.

MR. JOHNSON: Yes, Your Honor. These are part of the
redactions where we muted what the officer is saying when
he's presenting factual opinions.

(WHEREUPON, a portion of Court's Exhibit Number 2, a
video, continued to play in open court.)

THE COURT: You're objecting to that even though it's
muted, Mr. Gambrell?

MR. GAMBRELL: Well, when he cuts back in, he says
"you're ashamed of yourself." But pricr to that he
says --—-

THE COURT: The muted stuff, the muted part.

MR. GAMBRELL: The muted stuff, correct.

Officer Paris is saying —-- Detective Paris is saying
that he can tell by locking at him that clearly, he's not
proud, that there was body language that he states that

you're ashamed of yourself. And then he says "you're




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

146

87

ashamed of yourself." So I think that just starting with
that guestion does not give the jury the benefit that it
was Detective Paris who was the one telling him that, that
he could tell that he was ashamed of himself.

THE COURT: That was redacted, the muted part, right?

MR. JOHNSCN: Yes, Your Honor. The reason it was
redacted, in my opinion, was the -- what he's saying is I
can tell you're ashamed of yourself, that was just leading
into his question. Everything before that I think was
expert testimony of him saying I understand body language.
I can tell by your body language that you're hiding
scmething, or whatever he said. 2And, Your Honor, we cut
that out. Again, it helps our case, but we cut that out
because we assumed that would be objectionable.” And I
believe it would be.

But I don't think that last statement of you're
ashamed of yourself, inviting a response, I think that's
when it starts being proper before a jury.

THE COURT: All right. So you're objecting to the
rart where you cut off the previous question or statements
and the officer and just play "you're ashamed of
yourself." You think that's -- that's your 404, 403
objection?

MR. GAMBRELL: Correct.

THE COURT: So how do you want to remedy that? You
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want the whole thing played?

MR. GAMBRELL: Well, because it's a leading question,
first of all. BAnd he's the one that says that he's
observing him, and he can tell that he's ashamed of
himself. And it makes this look like not a legal
question.

THE COURT: My question is, you want the whole
statement read?

MR. GAMBRELL: I just want the statement said that
when he says that I'm looking at you and you're clearly
not proud of yourself.

THE COURT: So you want the whole thing played. You
want to go back to that timestamp, I think you said 17,
play it all the way to 33. 1Is that what you want?

MR. GAMBRELL: Well, 17 I think is where -- I don't
know if that's where it starts. But yes. It's right
before he says "you're ashamed of yourself."

MR. JOHNSON: Your Honor, might we watch it again so
I can refresh my —---

THE COURT: Yeah. Is there any way you can play it
without the mute on that part?

MR. JOHNSON: No, Your Honor. Just the way the
videos are edited, these are already clipped out. So if
we make any redactions, I've got to go pull the original

video.
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THE COURT: All right. Let me hear what's -- let me
see what you've got.

{WHEREUPON, a portion of Court's Exhibit Number 2, a
video, continued to play in open court.)

MR. JOHNSON: And, Your Honor, again, I believe
that's a proper question. And, again, before that,
talking about how he understands body language, I think
that's improper on their behalf. I don't believe it
warrants going back and re-editing.

THE COURT: Did I hear correctly, he said "are you
ashamed of yourself" and he said "yes"?

MR. JOHNSON: Yes, Your Honor.

THE COURT: When that -- his response, yes, I'm the

only one that heard that?

MR. GAMBRELL: No. That was his response.

THE COURT: Okay. So what's your point?

MR. GAMBRELL: My polnt is that that appears tc be a
response to a nonleading question when he says right
beforé that that I think that you're ashamed of yourself.

THE COURT: He said, "I think you're ashamed of
yourself."

MR. GAMBRELL: And he says "you're ashamed of
yourself," and then Kereen responds "yes."

THE COURT: So you're saying the officer said, "I

think you're ashamed of yourself," and then "you're
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ashamed of yourse
MR. GAMBRELL
THE COURT:

answered the ques

1f," and his response was "yes."
: Correct.
I don't see how that's prejudicial. He

tion.

MR. GAMBRELL: I'm just saying that makes it appear

as though it's no
Instead of savying
yourself, you're
question.

MR. JOHNSON:
guestion does any

It just shares th

t like he just asked that question.
that I think that you're ashamed of

ashamed of yourself. 1It's a leading

I don't believe the first part of that
thing to prejudice the defendant at all.

e officer's belief that he's ashamed of

himself.

THE COURT: Well, the defendant could have said no or
he could not have answered.

I think if you're using a -- and I'm assuming you're

talking about a 4
value. I don't s
don't see any pre
so I'm not inclin
MR. GAMBRELL
on the same tape
THE COURT:
(WHEREUPON, a

video, c

04 analysis, prejudice versus probative
ee any prejudicial value in that. I
judice to this defendant, Mr. Gambrell,
ed to do anything in that regard.

: My next objection is -- I believe it's
at marker 12:24:37,

Okay.,

portion of Court's Exhibit Number 2, a

ontinued to play in open court.)
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MR, GAMBRELL: Back it up a little bit.
(WHEREUPON, a portion of Court's Exhibit Number 2, a

video, continued to play in open court.)

MR. GAMBRELL: I object to him asking him about being

a sex addict. That would go into prior behavior. That's

covered under -- 1f you look at State wv. Nelson, that's

propensity evidence, you know. Trying to use whether or
not he's a sex addict to say whether or not he would be
more likely to commit this crime, that's clearly
inadmissible.

THE CQOURT: What's the case?

MR. GAMBRELL: State v. Nelson.

THE COURT: Give me the cite.

MR. GAMERELL: 331 s.C. 1, 501 s5.E.2d 716.

THE COURT: That's a Court of Appeals case?

MR. GAMBRELL: 1It's a Supreme Court case.

THE COURT: I'm going to pull it up. Just a second.
Go ahead.

MR. GAMBRELL: Right. 2And it's clearly admissible as
propensity evidence. I mean, just because you're a sex
addict, yet they're irying to make it seem as though he
would be more likely to commit this crime. That's not
permitted. And also, his response to it was that he was a
Scorpio.

MR. JOHNSON: And, your Honor, I don't think this is
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propensity evidence at all. The context of this is he's
trying to explain why he had an erect penis over this
young child. BAnd that was his response was because he's a
sex addict because he's a Scorpic. We're not bringing
this in just to show that he's a sex addict and try to
persuade the jury and prejudice them. That's not at all
what's going on. These are just his answers —-- or the
questions leading from his answers.

MR. GAMBRELL: My client does not say that he's a sex
addict. He's asked that. That's the first time that
phrase is used is when Investigator Paris asked him if
he's a sex addict.

THE COURT: All right. I'm trying -- I've got the
Nelson case in front of me. Tell me where in the Nelson
case you find something similar to what you're arguing.

MR. GAMBRELL: (As read) In a criminal case, the
State cannot attack the character of the defendant unliess
the defendant places his character in issue. Crimes of
bad acts is generally inadmissible to prove the crime
unless the evidence tends to establish motive, intent,
scheme. 1It's not admissible for purposes of proving that
the accused possesses a criminzl character or has a
propensity to commit the crime with which he's charged.
Such evidence could only invite the jury to infer that the

petitioner in this case was acting in conformity with the
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caricature.

THE COURT: Yeah. It says: In a criminal case, the
State cannot attack the character of the defendant unless
the defendant first places his character in issue. How
did this defendant put -- using this case, how did this
defendant put his character in issue?

MR. GAMBRELL: He did not.

THE COURT: What do you say, Mr. Johnson?

MR. JOHNSON: Your Honor, may we play a little
beforehand just to give the full context?

THE COURT: Yeah. Go ahead.

(WHEREUPON, a portion of Court's Exhibit Number 2, a
video, continued to play in open court.)

MR. JOHNSON: The conversation was, again, he was in
the living room with the child with an erect penis, and
he's explaining it just happens. And then the officer --
the detective, excuse me, asked, you know, you're 38 years
old. It just doesn't happen when the wind blows. He kind
of asked him that. &nd that's when he goes into
explaining this. He's explaining why his penis is erect
with this child.

This isn't propensity evidence at all, Your Honor.
This is -- being a Scorpic and liking te have sex does not
mean you have the propensity to be a child predator. I

think that's a little too attenuating here.
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And, again, Your Honor, I don't think this is -- him
saying that he's a Scorpio, and I believe he says he's
more sex addictive than other pecple, is ——-

THE COURT: What did the video say when he asked him
something about the wind blowing? What was his response®?

MR. JCHNSCON: I think he said it does.

THE COURT: He dces.

MR. JOHNSON: Yes, Your Honor.

And what was muted out before that was Detective
Paris, I believe, saying that dcesn't happen, you know.
You're not like a little kid. This dcesn't happen all the
time where, you know, this happens to you. And that's
what initiates this conversation.

THE COURT: All right. His response, Mr. Gambrell,
to the officer's question puts that at issue. And he put
it at issue.

MR. GAMBRELL: He has to put it in issue first before
they're allowed to introduce character evidence.

MR. JOHNSON: And, Your Honor, that's —-- he does
because he's explaining why he was in this state.

MR. GAMBRELL: Mr. Lee would have to first place his
character at issue. Asking him if he's a sex addict ---

THE COURT: I'm talking about -- I'm talking about
the question about the wind blowing and all that, and his

response, yeah, that's how it is. That was his response.
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So he put in -- he put the issue ---

MR. GAMBRELL: That's not about his character.
That's about ---

THE COURT: What's that about?

MR. GAMBRELL: That's about what happened on that
day.

THE COURT: I thought the question was so this
happens every time the wind blows, and he says "yeah."
Every time the wind blows, his answer was "yes."

MR. GAMBRELL: Not every time. He says "when the
wind blows."

THE CQOURT: Well, I don't know when the wind's going
to blow. But he asked him when the wind blows, did this
happen, and he said "yes." I don't know if the wind is
going to blow Tuesday, Wednesday or Thursday. That's what
he said.

MR. GAMBRELL: But that doesn't make him a sex
addict, Judge.

THE COURT: You called -- you used the word "sex
addict.” The issue is, this case 1s about sex.

MR. GAMBRELL: Correct.

THE COURT: And did he put sex on the table when he
answered the question.

MR. GAMBRELL: I disagree. Because he could answer

the question about whether or not he has an erect penis.
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But when he says -- that's a totally different gquestion
than when he asked him if he's a sex addict, because that
goes to the man's character to be addicted to sex. 2nd
his response is "I'm a Scorpio." I guarantee you he
doesn't even know what a sex addict is.

THE COURT: But he knows what a Scorpio is.

MR. GAMBRELL: He does know what a Scorpio is. But
that gquestion, are you a sex addict, goes directly to his
character. &nd the State's not allowed to do that unless
Mr. Lee puts his character in place first, which he
doesn't,

THE COURT: I'll note your obkjecticon for the record,
Mr. Gambrell. The Court disagrees.

Go to the next one.

MR. GAMBRELL: The next one, Judge, is at the
beginning of Tape 5, it starts with -- and this is going
to include two tapes because there's the end of Tape 4
leads into the beginning of Tape 5.

MR. JOHNSON: Where would you like me to start?

MR. GAMBRELL: You can start it at Tape 5 because
that plays more context.

(WHEREUPQON, a portion of Court's Exhibit Number 2, a
video, continued to play in open court.)

MR. GAMBRELL: You canh stop it.

He says "I was thinking about my girl." But if you




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

156

97

go to the end of Tape 4, and I don't think this is on the
redacted version, this would be on the full tape,
Inspector Paris is asking him about his thoughts, what was
on your mind when it happened. B2nd he says -- Mr. Lee
says, "I did know my penis touched her."

And then Inspector Paris saild, "Let's say it didn't,
and let's say it was hard and you were standing awfully
close to her, why was your penis hard and why were you
standing so close to her and not at all? What thoughts
made your penis hard standing next to her?"

And that's when he says, "I was thinking about my
girl."”

So everything prior to his response was redacted out.

MR. JOHNSON: Your Honor, I'm curious. That seems
like that helps the State with the officer testifying
about him standing over the child with an erect penis, the
officer making the statement. Again, it's in the State's
favor for the jury to hear that. However, as an officer
of the Court, I think that is in violation of Brewer and
Washington.

THE CQURT: What do you say, Mr. Gambrell?

MR. GAMBRELL: Well, I mean, it goes to the question
of this case which is what is in his mind.

THE CCURT: Well, what's your response to not being

in violation of what's set forth in the Brewer case and
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Washington? Why do you say it's not a violation? What's
your response to that?

MR. GAMBRELL: Well, I would say that at least play
the part that says what thoughts -- what thoughts were on
your mind.

THE COURT: Well, his response to that question, the
latter part of that question was he was thinking about his
girl. Did he say that?

MR. GAMBRELL: Yes, sir.

THE COURT: So doesn't that accomplish the same
thing?

MR. GAMBRELL: It decesn't have the guestion. I guess
it implies -- I mean, there's no question that leads up to
that.

THE COURT: Well, he can take the witness stand and
you can ask him that question yourself. I mean, you can
ask a lot of these questions yourself. You put the
defendant on the witness stand and he's your witness, you
ask him anything you want to.

MR. GAMBRELL: I understand. But the jury is going
to have the video with them. So if that's the Court's
ruling...

THE COURT: Yes, sir.

MR. GAMBRELL: The last one would be at the end of

Tape 6.
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MR. JOHNSON: You said Tape 67

MR. GAMBRELL: Yeah.

and this is not on the redacted portion of it.

But he asked him what his intentions were bkeing in
that room, and Mr. Lee says, "To talk to her, wake her up,
to get to know her more."™ That portion was muted.

THE COURT: So what's your position? What's your
point?

MR. GAMBRELL: My position is it goes to what his
intentions were.

THE COURT: The muted portion says to wake her up and
see what she was doing?

MR. GAMBRELL: To wake her up to talk to her to get
to know her more.

THE COURT: The child.

MR. GAMBRELL: Yes.

THE COURT: Why would he want to do that?

MR. GAMBRELL: TI mean, they had just been living
there for a few days. I don't know. But, I mean, it goes
to his state of mind, like they're trying to show that he
had the intent to commit a sexual battery on this girl, so
that is an element of this crime. B&and if his intent to be
in that room was to talk to her to get to know her, it
goes to his state of mind.

MR. JOHNSON: Your Honor, assuming the objection is a
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403 objection, I'm not sure that's prejudicial at all.
However, if he would like to introduce that in his case,
the State would certainly not object to this defendant
putting himself in the room. I don't think it

warrants —---—

THE COURT: Is that the defendant's intention?

MR. GAMBRELL: Well, we're allowed to -- I mean, if
they're going to play the tape, then the aspects that are
in favor of Mr. Lee are also allowed to be played in that
tape.

MR. JOHNSCON: Your Honor, the Rule 106 completeness,
that's if it's unfair, the State is putting in something
that's unfair. However, this is -- I don't think this
even gets close to unfair. TIt's a context that's going to
be repeated throughout the entire video that the jury is
going to see. However, the fact that this one thing is in
there, I don't think that becomes a 106 violation. I
think that’'s most proper through the defendant's case.

MR. GAMBRELL: The defendant doesn't have to put up a
case.

THE COQURT: Well, at this point, we don't know what
the defendant's going to do. Because I guess at some
point, you'll tell me. But if you put up a case, then
that's a question you can ask him. You have to make that

call.
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MR. GAMBRELL: Well, again, if they're offering this
inte evidence, and we're allowed to ~=- if they cffer that
into evidence to show that the statements that were made
in favor of the defense.

THE CQURT: 1I'll note your objection for the record.

211 right. What else have we got? 1Is that it?

MR. GAMBRELL: That's the last one.

MR. JOHNSCN: Your Honor, while we have everybody
here, I would like to make the two objections we spoke
about in chambers.

THE COURT: Yes,

MR. JOHNSON: First would be the -- any objection to
go ahead and preclude any discussion through opening
statements, through witness testimony, any elicitation of
the potential penalty in this case, the 25 to life and the
mandatory life without parole. I think that is a veil
that we can never unring with the jury. So I'd just like
to go ahead and put that before Your Honor now for any of
the potential witnesses. I imagine they might want to get
into that, so I'd make that motion.

THE COQURT: All right. You'wve advised your potential
witnesses?

MR. GAMBRELL: 1I'll talk to them about that, Judge.

THE COURT: Make sure you do that.

MR. GAMBRELL: I will.
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MR. JOHNSON: &and I'll speak with mine as well, Your
Honor.
THE COQURT: OQkay.
MR. JOHNSCN: And then after that, the State would
move to sequester witnesses.
THE COURT: All right. Any objection?
MR. GAMBRELL: No objection.
THE COURT: All right. 8o I'll grant that meotion to
seguester witnesses.
MR. JOHNSCN: Thank you, Your Honor.
THE COURT: All right. Okay. So we've got a little
-- anything else? We've got a little time. Anything else
that's going toc come up? Because when we get back at
2 o'clock, I intend te¢ rell into opening statements.
MR. GAMBRELL: Nothing from the defense.
MR. JOHNSON: No, Your Honor. State's ready.
THE COURT: Be ready to go at 2 o'cleck. 2:02, the
jury's coming out. Okay.
MR. JOHNSON: Yes, sir,.
(WHEREUPON, a recess is taken at 11:29 AM; the jury
entered the courtroom at 2:26 PM.)
JURY TNSTRUCTIONS
THE COURT: All right. Ladies and gentlemen of the
jury, the first remark that I'm going to make is going to

remind you what your second grade teacher told you. And
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it's this: I need you to pay attention. I need you to
pay attention. Because I'll be watching to see if you pay
attention, and I'm sure these bailiffs will be watching
that you pay attention. But on a serious note, both sides
want you to pay attention. This case is important to both
sides, and it's their day in court. So we ask that you
pay attention.

I'm going to go over a few opening remarks with you
before we get started with opening statements.

In a criminal trial or any trial, for that matter,
there are two judges. There is the judge of the law and
the judge of the facts. Now, let me explain to you what I
mean when I say that. The judge of the law, State of
South Carolina gave me that role. They said that you're
the judge of the law. What does that mean? That means
that any issue that comes up in this trial as it relates
to what the law is I'm in charge of. So at the end of the
case when I charge you what the law is, you must go with
what I say the law is, not what you think it should be.

So you must follow me.

My job as the judge of the law, I rule on the
admissibility or inadmissibility of evidence. There may
be, from time to time, some objections made from either
side as it relates to an issue o¢of law that I may have to

rule on. Sometimes I can rule on that issue immediately,
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and then sometimes I need to send the jury out so I can
hear the lawyers' arguments and then rule on that
particular issue of law. So there could be times today
and tomorrow that I will tell you to leave the courtroom.
Please, ma'am, please, sir, don't talk to each other about
the case to deal with those issues.

Now, and I always liken my role as a simplistic way
of looking at it as the umpire at a baseball game. I'm
behind the plate, and I just call balls and strikes.
That's pretty much what I do.

Now, who's the judge of the facts? All of you. All
of you are the judge of the facts. I know nothing about
this case. I cannot -- I do not have an opinion about
this case. And so from time to time, 1f vou look up to
look at my facial expression or the wrinkles in my
forehead or the wrinkles in my head to think that I have
an opinicon as to what the case is about, disregard that
because I do not. Because you're the judge of the facts.

You may ask the gquestion, how do we perform our role
as the judge of the facts? Very simple. When you got out
of your car this morning and came into this courthouse,
there are several things you brought with you. I know you
brought your car keys with you. But the other thing you
brought with you was your common sense, your years of

experience using YOour common sense.
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And why do I say that? Because as the judge of the
facts, only you ~- only you, all of you, determine the
credibility and believability of the witnesses. That's
your job. ©Only you can do that.

Now, how do you do that? Well, you use your common
sense, but also, you can listen to a witness and you can
believe some of what a witness says, none of what a
witness says. It's all up to you. That litmus test is
all up to you.

Now, evidence in this case is going to come before
the Court in several forms. Let me tell you what I'm
talking about. You're going to hear the testimony of
witnesses from that witness stand to my left. Okay. You
get to decide whether they're telling the truth, whether
or not they're telling the truth, or you could also
determine whether or not this particular witness has a
bias or some reason that that witness is testifying either
one way or the other. That's all up to you.

Now, you're also golng to preobably hear videos, you
may see a video, you may see a sketch, you may see
photographs. You may see any of those things. But what
do all those things have in common? They're all
considered evidence. 2And the witnesses' testimony, that's
all evidence.

So when you're looking at a video and you're looking
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at a diagram or picture or anything like that, how do vou
determine the believabkility of that document that's before
you? Same litmus test. You can look at a picture and you
can determine everything I'm seeing is correct. Or you
can look at and listen to a video. Everything I'm hearing
is correct. Or you can delete some of it, accept some of
it. It's tetally up to you in terms of how you handle
that portion of it.

Now, in a few minutes, these lawyers are going to
give what is called opening statements. Opening
statements, just like that indictment that I showed you at
the beginning or showed the panel, that's not evidence of
guilt. Opening statements is sort of a roadmap, so teo
speak, that the lawyers are going to direct. They're
going to tell you what they think what path the evidence
will travel on béth sides. And then, at the conclusion of
the case when all the evidence has been submitted and
you've heard all of the witnesses, then they'll give what
is called closing statements. And closing statements is
sort of like now that you've heard everything, this is
what we think it showed. And they will have an
opportunity to do that.

In a criminal case, the burden falls squarely on the
shoulders of the State. The State must prove every single

element of the offense upon which the defendant is charged
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beyond a reasonable doubt. Now, you're going to hear that
term again not only from me at the end of the case, you're
going to probably hear that term used by the State's
attorneys and you may also hear that term used by defense
counsel. Because that's the burden that the State has.

Now, and I said this earlier to the panel. I said
the burden in a civil case is the case must be proven by
the greater preponderance of the evidence. I don't know
if you've heard that term before or whether you served on
a jury where that term was used, but if you did, scratch
it because that's not what's going to be the standard.

The standard is you must determine that the State met its
burden by proving the defendant guilty beyond a reasonable
doubt. And then that's what you would consider in your
deliberations. All of you must unanimously agree upon any
verdict that you reach.

Of course, Mr. Foreman, you're in charge of
deliberations when I instruct you to do so. You're not to
have any discussions about the case as it progresses with
each other at all. You're not to begin any deliberations
at all until I instruct you to do so.

Now, I'm also probably going to define there's two
kinds of evidence: direct evidence and circumstantial
evidence. That would be something that I would define

during my charge that I'll give at the end of the case on




108

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Qpening Statement by Mr., McCollum 167

what the law, the applicable law 1s in the case.

3o having said that, is the State ready to proceed?

ME. MCCOLLUM: Yes, Your Honor.

THE COURT: Defense ready to proceed?

MR. GAMBRELL: Yes, sir, Your Honor.

THE CCURT: All right. The State can -- let's go,
opening statements.

MR, MCCOLLUM: Thank you, Your Honor. May it please
the Court.

THE COURT: Yes, sir.

OPENING STATEMENTS

MR. MCCOLLUM: Good afternoon. ©On March 31, 2020,
the wvictim in this case, 1lQ-year-old _ was
staying in a home that her mother, Monquies Bryant, shared
with her boyfriend, James Lee, along with members of
Mr, Lee's family. That home should have been a safe place
for - But that was not the case.

On the morning of March 31, 2020, while - was
asleep in the living room on the couch, the defendant
entered that living room, stood over her with an erect
penis, and attempted to put it in her mouth. -
awoke, realized what the defendant was doing to her,
jumped up erratic and ran to her mother. Her mother
confronted the defendant, and afterwards called 9-1-1.

Shortly thereafter law enforcement arrived on the
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scene. When they arrived on scene, they conducted an
investigation, and ultimately, they arrested the
defendant. And he sits here today indicted for attempted
criminal sexual conduct with a minor in the first degree.

As you've already heard and as I forewarn you now,
this is an ugly case with ugly facts. There will be
unpleasant things to hear and uncomfortable words. But it
is imperative and important that you pay attention through
the duration of this trial. I, along with my co-counsel
Mr. Johnson, will be presenting the State's case to you
for the duration of this trial.

As you heard from the judge, as you'll hear from me
and as you'll hear throughout the rest of this trial, the
State bears the burden of proving this case prooflbeyond a
reasonable doubt. It's a burden that we gladly accept.

As the judge instructed you, he will instruct you on
the law. But I want to tell you this. Proof beyond a
reasonable doubt is proof that leaves you firmly convinced
of the defendant's guilt. It is not proof beyond all
doubt.

Mr. Johnson and I will present the State's case to
you today with evidence. Again, as you heard from the
judge, evidence comes in many forms. I want to talk to
you today about two. There's direct evidence, evidence

that yvou will hear from witnesses on the witness stand
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through testimony, and there's circumstantial evidence,
evidence where you can infer from facts presented to you
throughout the duration of this trial. And you're going
to take that evidence, and you're going to utilize it to
answer the essential question in this case. And that

questicn is: Did the defendant enter the living room by

_ in Fountain Inn, South Carolina, stand

over the victim, _ who was 10 years old at

the time, with an erect penis and attempt to put it in her
mouth?

Now, this is generally what this case is about. Let
me tell you what you can expect to hear. You can expect
to hear from the mother of the wictim, Monguies Bryant.
You can also expect to hear from the victim herself,

I  ou +ill then hear from the members of
the Fountain Inn Police Department who arrived on scene
and investigated the case, (Officer Jake Chupp and
Detective James Paris.

And, ladies and gentlemen, as the judge said, we all
have roles. His role is the judge of the law. The
attorneys' roles are to advocate for thelr respective
positions. But it is you, each cne of you that are the
judge of the facts. You have to utilize the most
important toocl, your common sense, again, to review the

evidence and to answer the essential question did the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Opening Statement by Mr. Gambrell 170

111

defendant, Kereen Lee, enter the living at [ GTEEGEGIN
Street, Fountain Inn, South Carolina, stand over the
victim with an erect penis in an attempt to put it in her
mouth?

At the conclusion of this case, my colleague
Mr. Johnson will come before you and present the State's
closing argument. At the conclusion of his closing
argument, he will ask that you render a verdict of quilty,
and he will do so because the evidence supports that
verdict, because justice so demands it.

Thank you.

THE COURT: All right. Thank you, Counsel.

Mr. Gambrell?

MR. GAMBRELL: Thank you, Your Honor. May it please
the Court.

THE COURT: Yes, sir.

MR. GAMBRELL: Conscious intent. What did he
consciously intend? That's the question that I want -- I
would ask that each of you hold in your minds as you sit
through the presentation of this case. What did Kereen
consciously intend?

Now, you've already met Kereen during jury selection.
He's a 4l-year-old intellectually disabled man. He lives

with his brother James, || GG rovrt2in Inn.

Back in March of 2020, James was in a relationship
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with Monquies Bryant, and her three children, -
Nile and Major, along with his two children, Jessiah and
James, Jr., they're a blended family, all live together as
well. His uncle Ed Lee lived there and Kereen's
girlfriend Barbara Simmons lived there. There was ten
people total in the house that lived at _
Street,

On March 31st, the date of the incident, there were
nine people at home. And from that incident, Kereen is
charged with attempt to commit sexual conduct in the first
degree.

Now, obviously, that morning the evidence is going to
show that - and Jessiah were asleep on a sectional
§ofa in the living room. And - is going to testify
that something hit her lip. Now, that's not going to be
any direct evidence of what that is. The State's not
going to present any DNA evidence to show that whatever
hit her lip was Kereen's person, skin-to-skin contact.

She wakes up. She gees Kereen with his hands behind
his head and his penis exposed. She screams. She runs
out of the living room, down the hallway to her mother's
room.

Now, that entire incident happened so quickly that
when Jessiah is awakened by - scream, the only

person she sees in the room is -
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Now, from those facts, the 3tate has the burden of
firmly convinecing you that Kereen censciously intended to
complete the act of fellatio on B 21009 with some
other cvert act in furtherance of that attempt that wasn't
preparation. And that burden is the State's and the
State's alone. Kereen doesn't have to prove anything. He
doesn't have to prove what his intent was or wasn't. The
State hag that entire procf.

Kereen is presumed innocent. He's as innocent of
this charge as anyone else in this courtroom, and that
presumption lasts all the way through this trial, all the
way until you get into your deliberation rcom and until
the State meets their burden to show that he is guilty
bevond a reasonable doubt.

You're also going to see a videotape of his
statements to the police. And I ask you to pay very close
attenticn to those statements that he makes; and in your
mind determine if any of those statements show that he
consciously intended to complete the act of fellatio on

N

The law in this land states that it is entirely the
State's burden. &and when you go through and you review
all the evidence in this case, the testimony as well as
the videotaped statements of Kereen, if you think that

there is a possibility that he is not guilty, Judge Kinlaw
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1 is going to instruct you that under those circumstances,
2 you have to find him not guilty.

3 Thank you.

4 THE COQURT: All right. Thank you, Counsel.

5 State can call its first witness,

6 MR. MCCOLLUM: Yes, Your Honor. Can we approach?

7 THE COURT: Yeah.

8 (WHEREUPON, a bench conference was held off the record.)
9 THE COURT: All right. I'm going to instruct

10 everyone who is a potential witness to step out at this
11 time. The only persons that I'11 let remain would be the
12 investigating officers. I'll let the two of them remain.
13 Is that okay?
14 MB. GAMBRELL: Yes, sir.

15 THE COURT: All right. These two officers —---

16 MR. GAMBRELL: I would say the lead investigator,

17 typically, is the one that remains.

18 THE COURT: All right. Lead investigator, however
19 that is. Everybody else, please step out.
20 MR. JOHNSON: And, Your Honor, would the wvictim be
21 able to stay?
22 THE CQURT: The victim will be able to stay.

23 Mr. Gambrell?
24 MR. GAMBRELL: Sir? All of cur witnesses are out,
25 Your Honor.
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THE CGOURT: All right. OCkay.

MR. MCCQOLLUM: The State calls Mongquies Bryant.

THE CLERK: Please pause at the bench. Put your left
hand on the bible and raise your right bhand.
WHEREUPON,

MONQUIES BRYANT

After having been duly sworn, testified as follows:

THE CLEZRK: Thank you. You may be seated. Please

state your full name for the record.

THE WITNESS: Monquies [ TGN

DIRECT EXAMINATION
BY ME. MCCOLLUM:

Q Good afterncon, Ms. Bryant. What is your
relationship to _

A Her mom.

o On the morning of March 31, 2020, where were you
staying?

a2 I street.

C Where 1is that located?

A Fountain Inn, Scuth Carolina.

o) What county is that located?

A Greenville.

o) How long had you besen staying there?
A Approximately three months.

o) And why were you staying there?
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A Working at ZF in Fountain Inn, South Carolina,

Q So you were close to where you work.

A Yes.

Q While you were staying in that home, who stayed there

with you?

A James Lee, Eddie Louis Lee, Kereen Lee and Barbara
Simmons.
Q And who is James Lee to you? Who was James Lee at

that time?

A Boyfriend.

Q And in that residence, those individuals who stayed
in that residence, how were the sleeping arrangements?

A When you walk in the front door and you make a left,
Kereen Lee room 1s the first one to the left, James Lee
room was the second room to the left, and Eddie Lewis room

is the last room to the back.

Q And these are sequential to the living room?

A Yes.

Q Did you and James Lee share a room?

A Yes.

Q Did Kereen Lee share a room?

A With Barbara Simmons, yes.

Q Who is Barbara Simmons?

A His girlfriend.

Q While you were staying in the residence, did your
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daughter stay with you?

A No. She was living with my mom.

Q But on different occasions, she would visit?
A Yes.

Q And this periecd in March, is that one of those
occasions?

A Yes.

0 Typically, not specific to March 31lst, how would the
sleeping arrangements be when she stayed with you, when
your children stayed with you?

A Typically, the girls would be in our roocm, James and

I would be outside, and the boys would be in the living

room.

0 Was that the arrangement on this particular morning?
A No.

Q What was the arrangement -- or how was the

arrangement on the morning of March 31st?

A The boys was outside, the girls was in the living
reoom and James and I was in his room.

] On the morning of March 31st, who all was present in

the home?

A Eddie Lewis Lee, James Lee, myself, Barbara Simmons,
Jessiah Lee, I - Xereen Lee.
] And was James present in the home the entire morning?

A No.
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Q Where was he at?

A He leave —-- left and went to work around seven.

o Cn the morning of March 31st, were you awakened by a
disturbance?

A Yes.

Q Please explain to the jury what happened on that
morning.

A I was awakened by my daughter emoticnally wrecked,

slobbing, throwing up.

Q When she apprcoached you in that emoticnal state, was
that something you had seen before?

A No.

Q And you said emotional, slobbing. Were there any

other details about her emotional state?

A I've never seen her before.

Q You never seen her act that way before?

A (Shakes head negatively.)

Q When she came to you, did she indicate that scmething

had happened to her?
A Yes,
MR. GAMBRELL: Judge, I would object as far as
hearsay.
THE CCURT: Overruled.
BY MR. MCCOLLUM:

Q Did she indicate where something had happened to her?
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A Yes.

Q And where was that?

A In the living room.

Q Did she indicate when something had happened to her?
2 Yes,

Q And I just want to take a moment to take a step back.

Is there anything unique about - when she slept?

a
Q
A
Q

very

Yeah.

What was that?

She snores. She sleeps with her mouth open.

So at that time, - has come to you, she's in a
intense, emotional state; is that fair to say?

Yes.

Based on your interactions with her, were you able to
some conclusicns?

Yes.

And with the information that you had and the

conclusions you made, what did you do?

A

Q

i

i )

I approached him,

You approach who?

Kereen Lee.

What did you do?

I approached him, and he said he didn't do it.
He said what?

He didn't do it.
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Q Did you ask him any guestions prier to that?
A No. I was just hysterical myself.
Q Hysterical yourself.
At the time of this incident, how long had you been
in a relationship with James Lee?
A 19 years,
Q And after this incident, how long -- or were you in a

relationship after this incident?

A Yes.

Q For approximately how long?

A About three months.

Q And after that you separated?

A Yes,

Q Was it a mutual separation?

A Yes.

Q Did you move out of the home at - - Street?
A Yes.

MR. MCCOLLUGM: Beg the Court's indulgence.
THE COURT: Sure,

BY MR. MCCOLLUM:

Q Ms. Bryant, please answer the guestions -- how old
was B -

A 10.

0 --- con March 31, 20217 10 years old?

Foy 10.
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MR. MCCOLLUM: Please answer any questions defense
counsel has for you.

THE COURT: C(ross-examination, Mr. Gambrell?

MR. GAMBRELL: Thank you, Ycur Honor.

CROSS5 EXAMINATION

BY MR. GAMERELL:

Q Hi, Ms. Bryant.
A Hi.
Q I think you testified that you had been staying at

the residence at [ street for three months?

A No. That's not what I said.
C How long had you been there?
A I was working at ZF. That's why I was living there,.

My children were staying with my mom.

C And how long had you stayed there?

:\ Before the incident?

C Yes.

A I can't remember, really. & good four or five vears.
Q Okay. A&And were your children with your mom for that

four or five years?

A No.

Q How long had they been with your mom?

A They went with my mom when Kereen Lee got out of
prison.

MR. MCCOLLUM: Your Honor, we need to approcach.
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THE COURT: Yes.

(WHEREUPON, a bench conference was held off the record.)

THE COURT: All right. Ladies and gentlemen of the
jury, I'm going to have to send you to your jury room for
a few minutes. Please, ma'am, please, sir, don't talk
about the case to each other.

{WHEREUPON, the jury exits the courtroom at 2:54 PM.)

THE COURT: All right. I know the problem.

MR. MCCOLLUM: We're going to ask for curative
instruction.

MR. GAMBRELL: I'm gcing to ask for a mistrial,
Judge. There is no curative instruction.

MR. MCCOLLUM: He asked the question, Your Honocr. We
weren't -- we were very careful to not elicit that
testimony. Mr. Gambrell asked the question that led to an
answer. Respectfully, given the defendant's prior
history, prior incidences, we avoided 404 (b) testimony,
eliciting that testimony. Mr. Gambrell asked that
question. I know it wasn't a very specific question, but
it was a guestion that would allow for the door to be
opened. We would ask for a curative instruction and for
that answer to be stricken from the record. And we would
ask that the jury be instructed not to ---

MR. GAMBRELL: Judge, T was simply trylng to

establish when she began living at that residence, I
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asked her how long she had been there, when she started
living there. She could have answered with a time period
as far as a date, a month, a year. That had nothing to do
with Mr. Lee's incarceration. There's no way that I could
have anticipated that she would answer with regard to a
time period in reference to Mr. Lee.

MR. MCCCLLUM: Your Honor, I mean, Mr. Gambrell, in
prior motions, has alluded to the fact that there could be
potential 404 (k) evidence, so he's aware of Mr. Lee's
prior criminal histeory. I'm certain he's talked to his
client, his client's family. There were some prior
allegations of uncharged abuse or guestionable sexual
activity around the children. It is not a faraway shot to
think that that could be a potential answer. You'd have
to be careful in answering that question.

We prepared Ms. Bryant. We were careful ourselves
not to ask any gquestions that potentially elicit that type
of testimony, that type of 404 (b) evidence into the
record. We believe it's appropriate that we have a
curative instruction issued, that this answer to be
stricken from the record and that you instruct the jury
that Mr. Lee was not in jail for the purposes of what
we're discussing today in this trial.

MR. GAMBRELL: I'm moving for a mistrial, Judge. I

don't think you can unring that bell. It wasn't a
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gquestion that that would have been any obvious answer.

I'm simply trying to establish what the timeline of her
being there is. She didn't have to answer it in the
timeline of Mr. Lee being in prison. She could have
answered it from a month or a year er any other point of
reference other than him being in prison. I wasn't
eliciting information that that would be an ocbvious answer
to.

MR. MCCOLLUM: Your Honor, if I may. The question,
and I spoke toc my investigator, Mr. Gambrell asked is why
did the kids leave to go live with her mom. There was no
time pericd. It was why did the kids leave. The answer
to that gquestion was because the defendant was getting out
of prison and coming to the home at_- Street.
Ms. Bryant was aware that she was staying at the home with
the brother of the defendant James Lee who's also his
caretaker. There is no other anticipatory answer to
expect in this case.

THE CCURT: I think the question that you asked,

Mr. Gambrell, was -- and let me just go back. You were
asking the witness how long had she been living there.

MR. GAMBRELL: Correct.

THE COURT: And she asked -- her response was, if I'm
correct, was do you mean before this incident?

And then you said "yes."
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MR. GAMBRELL: Correct.

THE COURT: Then the witness's answer was I don't
know, somewhere between four to five years.

MR, GAMBRELL: Right.

THE COURT: Those are timeline questions that you're
asking. And that's your argument. But your next question
was why did they -- what was the gquestion? Why did she
leave —--—-

MR. McCOLLUM: Why did the kids leave to go live with
their mom.

THE COURT: Why did the kids leave? That's not a
timeline question. And I'm saying is that -- see, you've
got to be real careful with ---

MR. GAMBRELL: I'm not sure that that was the
gquestion that I asked.

THE COURT: That was.

MR. GAMBRELL: Can we ask the court reporter to
determine if that's the case?

THE COURT: She can go back that far.

MR. GAMBRELL: I think I asked when, not why.
(WHEREUPON, the previous two questions and answers were
read back.)

MR. GAMBRELL: I just asked how long they had been
there. I didn't ask why they had gone there. I asked how

long they had been there.
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THE COURT: All right. Let me see y'all back in ---
ma'am, just sit there for a minute. Are you okay sitting
there?

Let's go back here.

(WHEREUPON, a recess 1s taken at 3:00 PM.)

THE COURT: All right. We're back on the record.

Mr. Gambrell, do you want to put your motion on the
record?

MR. GAMBRELL: Yes, Your Honor. At this time, on
behalf of Mr. Lee, I'd move for a mistrial based on the
testimony of this witness referring to his prior prison
sentence. That would be a violation of 404 (b).

TEE COURT: All right. I understand it's 404.

Mr. Johnson or Mr. McCollum? )

MR. MCCOLLUM: Your Honor, the State would be
objecting to the defense's motion for a mistrial. We
believe a curative instruction would be appropriate in
this matter.

THE COURT: All right. And, ma'am, I'm going to give
-- first of all, I think a curative instruction at this
particular juncture of the trial would be appropriate.
I'm going to deny your motion for a mistrial. It's noted
for the record. ‘

MR. GAMBRELL: Yes, sir, And I also would note that

I object to the curative instruction.
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THE COURT: All right. And that's also noted for the
record as well.

Ma'am, I'm going to talk to you, and of course
counsel on both sides. You cannot bring up anything at
all regarding Mr. Lee's criminal history. Nothing. You
can't say anything about that. You know, if there's a
gquestion that's posed to you and you bring up anything,
you cannot bring up anything regarding his past criminal
history. His record is not before the Court today. His
record is not on trial. He's on trial for this ocffense
and this offense only. What he did before he came in on
this offense is not relevant as it relates to any criminal
record that he may have. Do you understand that?

THE WITNESS: Yes, sir.

THE COURT: All right. I do not want this jury to
make any decisions based upon what you or any other
witness says about his criminal past.

THE WITNESS: Yes, sir.

THE COURT: I've instructed both of these lawyers, we
had this conversation before the trial even started, that
you've got to make sure that your witness is prepped in
terms of not golng down that road. Do you understand
that? Do you have any gquestion about that?

THE WITNESS: DNo, sir.

THE COURT: I mean, if you have a gquestion, now is
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the time to ask.

THE WITNESS: I understand.

THE COURT: You can't breath a word of anything that
you know about any criminal history regarding Mr. Lee.

THE WITNESS: Yes, sir.

THE COURT: ©Okay. &l1ll right. &nything further?

MR. MCCOLLUM: Yes, Your Honor. Just as a part of
the curative instruction, we'd ask that you instruct the
Jury that the answer was incorrect and it's to be stricken
from the record and should be disregarded by members of
the jury.

THE COURT: I'll handle it.

A1l right. Bring the jury back.

(WHEREUPON, the jury entered the courtroom at_3:08 PM.)
THE COURT: All right. We're back on the record.
Ladies and gentlemen of the jury, I instruct you that

the last answer that was given by this witness was
incorrect and should be stricken not only from your mind,
but I'm instructing Madam Court Reporter to strike it from
the record.

All right. Okay. &nd your objection is noted for
the record, Mr. Gambrell.

MR. GAMBRELL: Thank you, Your Honor.

THE COURT: Previous motion is noted.

MR. GAMBRELL: May it please the Court.
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THE COURT: Yes, sir.
BY MR. GAMBRELL:
Q Ms. Bryant, do you remember what day of the week this

occurred on?

A Ne, I don't.

Q Do you know if it was a weekday or a weekend day?
A It was a weekend. I'm sure it was,

Q A weekend day?

A Uh~huh.

THE COURT: Make sure you say "ves" or "no" because
she has to take down what you say.

TEE WITNESS: Yes. Weekend day.
BY MR. GAMBRELL:
Q If I told you it happened con a Tuesday, would that

surprise you?

A No.
Q Could it have happened on Tuesday, March 3lst?
A I'm not sure.

Q Okay. &nd during that time, this was during COVID,

correct?

a Correct.

Q And the children would have been doing online
learning.

A Correct.

Q That would have taken place with their Chromebooks.
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A Correct.
Q And each morning they would have to get up and log

into their Chromebooks.

A Correct.

Q How would they normally get up to do that? Did wou
do that or did they get up on their own?

A At the time they wasn't doing online learning. They
hadn't even got Chromebooks from the school yet because

COVID had just hit.

Q So they weren't doing any ~-- there was no learning
whatsoever?

A No.

Q They were not in school?

A No.

Q And they weren't doing online learning.

A (Nonverbal answer.)

Q Okay. A&nd you said -- what time of day did this
happen?

.\ It was a little after seven.

Q Do you recall giving a statement to Investigator
Paris?

A Yes.

Q Do you recall him asking you to make it as detailed

as possible?

A Yes.
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MR. GAMBRELL: May I approach the witness, Your
Honor?
THE COURT: Yes.
BY MR. GAMBRELL:
G Does your statement indicate what time it was?
A (Reviews document) No, it doesn't. That says ten.
Q At the top.
: Uh-huh.
Q What time does it say?

A 10 a.m.

Q Okay. So is that what time it happened, not seven
but ten?

A If that's what time I gave the notice, then, yeah, it
was ten.

Q And you called 9-1-1, correct?

A Yes.

G And was that shortly after this occurred?

y2y It was after I approached him, vyes.

Q Okay. And how soon did law-enforcement get to your
house?

A About four or five minutes.

Q Okay. Did you say four or five or 457

A It was about four or five minutes.

Q Okay. So pretty guickly?

A Yes.
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Q Did you take - to any medical providers after

this?
A No, I didn't,.

0 At any time after thils incident at all?

A After this incident, she ended up getting mental

health.

And who was that through?

Excuse me?

Through who?

Greenwood.

Greenwood?

Uh-huh.

And who was that set up by?

What is the name of 1t? Beckman.
And when was that started?

Probably about a year ago.

Yes.,

R o B .S« - o B N o o -

last name.

Q How often did she see her?

A At this peoint, she goes every other week.
sees counseling in scheool also.

Q Did you attend those with her?

S50 it would have been three years after this?

&And what was the name of her physician there?

And she

I think her name was Trina. I don't remember Trina's
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MR. MCCOLLUM: Objection, Your Honor. Relevance.
THE COURT: Overruled.

BY MR. MCCOLLUM:

Q0 Ma'am?

s I didn't hear you.

Q Did you attend those with her?

A Yes.

Q Did vou yourself seek any medical attention after
this?

A No.

MR. GAMBRELL: Thank you, Your Honor. That's all the
questions I have.

THE COURT: All right. Anything on redirect?

MR. MCCOLLUM: Yes, Your Honor.

THE COURT: Yes, sir.

REDIRECT EXAMTINATION

BY MR. MCCOLLUM:
Q Ms. Bryant, this incident occurred approximately a

little over three years ago; is that correct?

A Yes.

Q At that time, you were in a very high emotional state
yourself?

A Yes.

Q As well as your daughter?

A Yes.
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Q During that time, it may be a little difficult to

remember specific details; is that correct?

& Correct.

0 But generally, you understand what happened to¢ your
daughter?

A Yes,

MR, MCCOLLUM: Thank you.

THE COURT: Any recross?

MR. GAMBRELL: Nothing further, Your Honor.

THE COURT: All right. Ma'am, you can step down,

All right. State can call its next witness.

MR. JOHNSCN: Thank you, Your Honor. The State calls

I

THE CLERK: Please pause here at the bench. Lay your
left hand on the Bible and raise your right hand.
WHEREUPCN,

I

After having been duly sworn, testified as follows:

THE CLERK: Okay. Please have a seat.

THE COURT: - how are you doing?

THE WITNESS:; Good.

THE COURT: Ycu're good? Doing all right?

211 right. I know this young lady just asked you a
guestion about whether you're going to tell the truth. Do

you know the difference between telling the truth and
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telling a lie?

THAE WITNESS: Yes, sir.

THE COURT: You know that your mom told you that
difference. And you know that today is the day that
you've got to tell the truth. Do you understand that?

THE WITNESS: Yes, sir.

THE CCOURT: Are you going to do that for me?

THE WITHESS: Yes, sir.

THE COURT: Okay. All right.

RIRECT EXAMTNATION

BY MR. JOHNSON:

4] Good morning, Ms.-.

A Good morning.

Q What do you go by?

a | I

Q Do you mind if I call you [
A Yes, sir.
Q What's your birthday?
A
4] On March 31, 2020, how old were you then?
A 10,
Q 10.
What grade were you in back then; do you remember?
iy Fourth, I think.

0 That was spring of 2020. COVID had just hit?
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2or 0 o r O w

Yes, sir.

Did you have a Chromeboock yet?

I don't think so.

So you were just out of school, basically, right?
Yes, sir.

Not summer, though. COVID break, I think you call

Uh-=huh.

What school did you go to then?

Fcur Elementary.

And that was back on March 31, 20207
Yes, sir.

So I know your mother discussed it a little bit, but

where did you live back then?

A

—

N e R I R S &

Q

I lived with my grandma, sometimes with my dad. But

was with my mom then for summer break, the COVID break.

Hellams Street?

Yes, sir.

Is that in Greenville County?

(Nods head affirmatively.)

How long were you visiting your mother at that house?
Probably every weekend.

S0 you lived with your grandmother during the week

and your mother on the weekend?

A

Yes, sir.
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Q2 Where do you sleep when you were at Hellams Street?
A Sometimes it will be in the room because my mom and
Cliff would give us, me and Jessiah the room. And
sometimes the living room.

Q2 Again, I'm sorry to be repetitive but I just want to
be clear. Can you walk through for the jury everyone who
lived in the house and their relationship starting with
your mother?

g\ It was my mom, Cliff, Kereen, Barbara.

Q All right. 8o let's stop right here for a second.

You said your mom and Cliff. Who's Cliff?

A James Lee.

O James Cliff Lee?

A Yezh,

Q But he goes by CLliff?

: Cliff he goes by.

Q That's your mother, Mcnquies boyfriend at the time,
right?

B Uh-huh.

Q Ckay. So you've got your mom, your mom's boyfriend.

And it's your mom's boyfriend's hcouse, James Lee?
.\ Uh-huh.

Q Who else was living there?

A Eddie Lewis and Barbara and Kereen.

Q A1l right. Ycu said Kereen?
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i\ (Nods head affirmatively.)
Q Do you see him in the courtrcom today?
pi} Yes, sir.
¢} Can you point him out for me?
pil {(Indicating.)
MR. JOHNSON: Your Honor, please let the record
reflect she pointed at the defendant at defense table.
THE COURT: All right. So noted.
BY MR. JOHNSON:
Are you nervous?
{(Nods head affirmatively.)
Can you tell the jury how you know Kereen Lee?

That's Cliff's brother.

Q
A
Q
A
Q Were you close with Kereen Lee?
A No, sir.

Q You just knew of him from being around the house?

A Yes, sir.

Q All right. March 3lat, where are you sleeping that
night -- or that morning, rather?

A I'm sorry.

] That's okay.

A I was sleeping on the couch.

Q Who else was in the living room?

A Jessiah.

Q All right. Can ycu tell the jury what happened when
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you woke up or how you woke up?

A I was asleep on the right side of my face, and when I
woke up, I seen Kereen standing over me with his private
part out ¢f his pants. He wasn't doing this. He was
holding his private part.

0 I'm sorry this is awkward, but when you say "private

part," do you mean his penis?

A Yes, sir,

9 S0 you woke up, saw him holding his private part.
A (Nods head affirmatively.}

g Did he touch you with it?

b Yes, sir.

] Can you tell the jury about that, how you ended up

waking up?

B I can go into details.
Q Yeah. We'll go back to you're asleep. Take your
time.

B At first I thought it was my brothers because they
usually come in and out of the house to make breakfast.
Bnd I felt something hit my lip. B2nd it wasn't really
forceful, but the second time it was forceful. BAnd I woke
up. And like you said, I sleep with my mouth open.

Q So the first time -- I'm trying to make sense of
what's going on. So the first time you felt something

touch your lip?
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A Yes, sir.

o Ppid you think anything about it at that time?
A No, sir.

@] Did you open your eyes?

A No, sir.

Q And then tell us about the second time you felt

something on vour lip.

A It was forceful like nubbing (gesturing). A2nd that's
when 1 woke up and I start panicking. T was screaming.
And I ran to the back of the room with my mom. 2&nd I was
holding my mouth and I was just pointing to his room.

Q2 Sorry. We've got to go slow. 350 you open your eyes,
Tell us what you saw again.

B I saw his penis taken out of his drawers.

Q Again, I'm sorry, but do you know if his penis was

hard or soft?

A It was hard.

Q Is that what he touched you with, like your lip?

A Yes, sir.

Q When you opened yocur eyes and vou saw that, what did

you do then?

A I had to wake up first, but I started panicking. I
started screaming. &nd like hz -- he was walking down the
hallway. He just kept looking back at me. And cnce he

went in the room, I started -- I ran down to the hallway.
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And like the latch was locked, so I bust in the roocm.

And --—-

0 Whose rcom is that?

A James.

Q Okay. James and your mother?

A Yes, sir.

Q Okay.

A And 1 start trying to tell my mama what was
happening. But like I was -- so, you know, I couldn't

really explain, so I was Jjust pointing. But it finally
got out.

Q 50 when you woke up and you saw it, did Kereen take
off running? He's standing there? What happened?

A He was like —— he was walking at a fast pace. It
wasn't running.

Q But he was -- once he saw you were awake, he got out

of there?

y: He got out of there.

Q And you said you went and told your mother?

A Yes, sir.

Q What did your mother do?

A She approached him.

0 You can be honest. What did she do to him?

A She approached him, and she started beating him. And

she was just =~ the whole time she was just talking to
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him. And she was -- her towel would drop because she
don't sleep with no clothes on. Her towel dropped, and
she was like -- she said, "This is what you want to see.”
&Znd she was like, "You did this to my daughter.” 2and
that's when she walked out of the room. She went to the
front. Well, she grabbed her towel. 3he went out of the
room. And she called Cliff first, then she called the
police, then my uncle.

0 what was Kereen saying while she was beating him?

A He was like, "I didn't do it. I didn't do anything."
Q Without telling us specifically what you told law

enforcement, did they come out to your house?

A Yes, sir.

0 Did you tell them what happened?

A Yeas, sir.

0 How shortly after the assault did you tell law

enforcement what happened?

A It was about fcocur or five minutes.

Q So it was pretty quickly after?

A Yes, sir.

Q And you gave a statement to Detective Paris?
A Can you repeat that?

And you gave a statement to Detective Paris?

o

e

Yes, sir.

Q How old are you teoday?
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A 14,

8] And on that day, you were 10 years old, right?

A Yes, sir.
o] When he tried to put his penis in your mouth?
iy Yes, sir.

MR. JOHNSON: All right. I don't have any more
questions for you, but please answer any questions defense
may have.

THE COURT: All right. Cross-examination,
Mr. Gambrell?

MR. GAMBRELL: Thank you, Your Honor.

CROSS EXAMINATICHN

BY MR. GAMBRELL:
C Hi, .
A Hey.
Q How are you doing?
A Good.
Q My name is Michael Gambrell. I represent Kereer.
And I'm just going to ask you a few questions if that's
okay.
A Yes, sir.
Q Qkay. If you feel like vyou need to take a break at
any time, Jjust let us know and we'll be sure to do that,
okay?

A {(Nods head affirmatively.)
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Are you on TikTok?
Can you repeat that?
Are you on TikTok?

Yes, sir,

LR B 6 N &

You know how you scroll through TikTok and sometimes
you need a break?

A (Nods head affirmatively.)

Q If you need a break like that today, just let us know

and we'll stop and give you as much {ime as you need,

okay?
A Yes, sir.
o] Before today, have yvou spoken with anybody about what

you would testify to today?

Yes, sir.

Who did you speak with?

Mr. Seth and =-- yeah. Just Mr. Seth.
Mr. McCollum and Mr. Jchnson?

Uh-huh.

When was that?

He N & 20 = o) e

It was when I first got here.

Q Today?

iy Yes, sir,

Q Did you speak to them prior to today about this,
about your testimony?

A Yes, sir.
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o] When was that?
A When [ first got here earlier.
Q Okay. Before that time, was there any time that you

spoke with them?

A Whenever we had meetings, yes.

Q Okay. How many times did you meet with them?

A It was probably three or four times, I think.

Q And when was the last time you met with them before
today?

A I can't remember.

0 Okay. Did you speak with anybody else about your
testimony?

A No, sir.

o) Okay. And I think you testified that on the day of
the incident, ycu remember writing a statement for
Cetective Paris?

A Yes, sir.

9, Okay. And you tried to put as much detail as you
could in that statement?

A Yes, sir.

Q And you wrote that statement pretty quickly after
this incident.

A Yes, sir,

Q Did you discuss your statement at all with the

golicitor's office?
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1 A No, sir.
2 Q And you are 147
3 A Yes, sir.
4 Q Do you have any issues with hearing or seeing?
5 B I'm just farsighted, but I can hear.
6 Q Okay. How would you describe your overall health?
7 A My health or my mental health?
3 Q Just your physical health,
9 A Oh, it's okay.
10 Q And I think you said you go to school at -~ where do
11 you go to school now?
12 A Four elementary.
13 Q Qkay. What grade are you in?
1? A Eighth.
15 Q Is it eighth grade? That's an elementary school?
16 A Can you repeat that?
17 Q You go to elementary school?
18 A No. I used —- I was in elementary scheol then.
19 C What school are you at now?
20 A McCormick Middle School.
21 o] Got you.
22 And you're in the eighth grade?
23 piy Yes, sir.
21 Q Okay. Do you like going to school?
25 A Yes, sir.
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Q what's your favorite subject?

2y ELA.

Q I'm sorry? ELAY

A ELA.

Q Do you play any sports?

2y Softkall, volleybkball.

Q Do you participate in any other extracurricular

activities other than sports?

F:y No, sir.
Q Okay. Do you belong to any clubs at school?
A A majorette team and a hair club.

Q What would be a typical school day for you? How

would that go about?

A A lot of laughing, hook, and I still get my work
done.

Q How do you get to school?

A Bus.

Q And then you go teo sperts after school?
A Yes, sir.

9] Bnd whe do you live with now?

A My mother.

Q Just you and your mom?

A Uh-huh.

9] Does anyone else live there?

2y Uh-huh.
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Your two brothers don't live with you?

They do.

¢h, okay. So is that Nile and Major?

Yes, sir.

Other than the three of you and your mom, dces anyone
live therez

Uh~huh.

I'm going to ask you some guestions about when you

lived in Fountain Inn in 2020; do you understand?

A

Q

A

Q

Yes, sir.

And you lived -- and as you call him Cliff Lee ---
Uh=huh.

—-— Mr. Lee's house in Fcuntain Inn.

Yes, sir.

Ckay. And at that time in March of 2020, had you

started online learning yet?

- S R N &

No, sir.

You hadn’'t?

Uh-huh.

Do you recall when that started?

It was probably when —-- after it happened and I went

back with my family.

Q Okay. Was that maybe later in April or sometime in
April?
A Yes, sir.
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Q and then I think you said that night before that you

ard Jessiah had fallen asleep on the couch.

A Yes, sir,
Q And what type of couch was this?
B It was a black leather couch.

Q Arnd what was the shape of the couch?
A Tt was like shaped like a seven. She was on the long

part, I was on the shorter part.

0 Like an L or a seven?
: (Nods head affirmatively.)
Q Now, when you were asleep, de¢ you remember i1f your

heads were together or if your feet were together?
A No. My head was -- her head was on my foot and my
head was on the other side of the couch.
9, Got you.
Now, the portion of the couch that you were on, was
that the one facing the wall with the window?
No.
You were on the cther side.
I was on the side that faced the TV.
Okay. What was behind you?
It was a window.

Okay. And that was the front of the house?

OO o # 0 P O

Uh-huh.

Q Okay. And you were facing away from the center of
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the couch.

Uh-huh.

And then she was facing towards your feet.
Uh-huh.

‘You have to say "yes" or "no."

Yes, sir. I'm sorry.

Lo A o B

That's all right. It's just that she has to take
down what you say so you have to say "yes" or "no."”

And was there anything in the middle of the room?

A No. The table was moved towards the window.

0 Okay. S0 there was no coffee table or anything
there?

2 No, sir.

O kaay. Now, you testified that Mr. Lee had touched
you once, and that's when you woke up?

A No. The second time I woke up.

Q So hew did you know that there was a first touch if
you were still asleep?

A I was == like T said before, T heard my brothers
coming in and out the door, and I said that they come in,
I thought it was them in and ocut the door playing. Sc I
wasn't asleep, but I was asleep, you know. Like I wasn't
fully asleep, but I was asleep.

Q Okay. Like you felt something hit your lip.

A Yes.
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Q But you didn't know what that something was.
a No, sir.
Q Okay. And then you say -- you testified this time
that there was a second touch?
a Yes, sir. And that was forceful. That's why I wcke
up.

MR. GAMBRELL: May I appreoach the witness, Your
Honor?

THE CQURT: Yes, sir.

BY ME. GAMBRELL:

Q Do you recognize that?

A Yes, sir.

0 What is that?

i That's what I wrote to Mr. Paris.

o That's your statement?

A Yes, sir.

Q Ckay. A&nd could you read the first sentence?
A (As read) This morning I woke up because I felt

something hit my lip. So I woke up screaming from the top
of my lungs and I seen his private. And I was scared
because he tried to put his private in my mouth. And I
told my mom what had happened, and she went crazy.

Q Okay. Now, in your statement, you don't say that he
touched you two times. You just say you woke up because I

felt something hit my lip; is that right?
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A Yes, sir.

] And this was made right shortly after this incident,
correct?

A Yes, sir,

o] Is it:fair to say that when you felt something hit

your lip, that's when you woke up?

A NO.
Q That's what your statement says.
A I told you once that T =-=- I was asleep, but I wasn’'t

fully asleep. S0 when I heard my brothers and Cliff kids
coming in and out the door, I could hear that. But they
were playing, they were running. I thought they hit my
lip. But when it was forceful, that's when T woke up.
That's wha% I said.
0 And I think you also testified that when you woke up
and saw Mr. Lee, that he had his penis in his hand.
A Yes.
0 Do you recall telling Investigator Paris that when
you woke up and saw him, his hands were behind his head?
A No, sir.
Q If I showed you a videotape of your statement to
Mr. Paris where you said that ---
A Uh-huh.

MR. GAMBRELL: And I'm going to try to set that up,

Judge, if I can.
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THE CCOURT: All right.
MR. GAMBRELL: Judge, i1s there a way tc turn the
volume up?
(WHEREUPON, a video was played in open court.)

BY MR. GAMBRELL:

Q Did you hear your statement on the video?
A Yes, sir.
Q Okay. 5o when you were talking to Investigater

Paris, you told him that you saw him with his hands kehind
his head.
. Uh=huh.

Q And you did not tell him that his hand was on his

penis.
A Right. i
Q Okay. Now, when you said that something hit your

lip, you used the word "something" kecause you didn't know

what that was, correct?

A No. I procbably just wasn't comfortable saying the
word,

Q But you told him that you had seen his penis or his
stuff?

it Uh~huh.
Q But you didn't say "something"™ at that point.
. Right.

Q Okay. And when you woke up, did you see him with his
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1 hands behind his head?

2 A No. I just seen, you know, the thing in my face.
3 Q Okay. And that startled you.

4 A Yes, sir.

5 THE COURT: +Keep your voice up for me.

6 THE WITNESS: O©Ch, I'm sorry.

7 THE COURT: Speak into that microphone.

8 BY MR. GAMBRELL:

9 Q And so at that point, you screamed?
10 A Yes, sir.
11 2 Do you remember what Kereen was wearing?
12 A I don't know if 1t was red or blue boxers, but I do
13 know that it was boxers.
14 Q Just boxers?
15 A Yes. And I think some shorts.
16 Q Okay. Did he try to grab you in any way?

17 iy No, sir.
18 Q Okay. Did he say anything teo you at that time?
19 Fiy Wo., He probably muttered some words, but...
20 Q But the first thing you recall when you woke up is
21 seeing him standing in front of you.
22 i\ Yes, sir.
23 0 Okay. Now, when you screamed, did he run?
24 P13 No. He was -- he didn't run. He was walking like at
25 a fast pace back to his room.
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0 And you say "back to his room," would that have been

out of the living room and to the left?

h Yes. Yes, sir.

Q Okay. And then you went to your mom's room.

A Yes, sir.

Q Ckay. And, again, you don't say in your video

statement that there were two touches. You just said you
woke up because something hit you on the lip, right?

A Yes.

Q And then when you woke up, you saw him standing

before you, right?

A Yes.
Q And that's when you screamed.
A Yes. )
MR. GAMBRELL: Thank you, B

THE COURT: Mr. Jochnson?
MR. JOHNSON: Thank you, Your Honor.
REDIRECT EXAMTINATTICN

BY MR. JOHNSON:
Q All right. B :king a lot of hay about his
hand placement.
y: Uh-huh.
Q When you first woke up that day, were you more
focused on his hands or his erect penis in your face?

p:\ His private part in my face.
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C And you're doing counseling right now?
A Yes, sir.
Q Are you being counseled because of his hand placement

or his penis in your face?
a His private part in my face.
o] And you remember the statement that you wrote that
Mr. Gambrell just showed you?
A Yes, sir.
MR. JCHNSON: Your Honor, may I approach?
THE COURT: Yes.

BY MR. JCHNSON:

Q And you were 10 years old when you wrote this, right?
A Yes, sir.

Q What's the first sentence?

A Woke.

S0 this morning I woke up. How do you spell "woke"?

= &

W-0-K-E. W-0-A-K.

Q And then lungs, how did you spell "lungs" when you
said "I was screaming from the top of my lungs"?

A L-0-N-G-5.

Q Couple misspellings?

A Uh=huh.

Q And you were 10 years old when you wrote this, right?
A Yes, sir.

Q Have you been trained to write police reports?
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A Can you repeat that?

Q Have you been trained to write police reports?

A No, sir.

Q When you were 10 years old, you certainly didn't hawve

the training, right?z
A Ko, sir.

Q Have you evetr experienced anything like this before?

A No, sir.

Q And you wrote this 20 minutes after it happened.

A Yes, sir.

Q So are you shocked that you might have left out some

details zbout his hands?

A Can you repeat that?

Q &re you surprised or shocked that you might have left

out a detail about where his hand was?

A No.

Q We also talked about Jessiah who was in the room?

A Yes, sir.

Q You called her your stepsister. Is she your
stepsister?

A No, sir.

0 S0 can you explain, again, ycur relationship with
her?

-1 I consider her my stepsister because her dad and my

mom was going together.
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Q So James Cliff Lee, your mom's boyfriend, that's his
daughter.

2\ Yes, sir.

Q So she is related by blood to Mr. Kereen.

A Yes, sir.

9 But not to you, correct?

A Yes, sir.

Q Are ycu and her still friends?

A No, sir.

o Why not?

A I lost communication with everybody.

Q Because they're mad that you called the police in

this case?
ME. GAMBRELL: Objectiop, Your Honor.
tMR. JOHNSCN: I'll move oo.
THE COURT: All right.

BY ME. JOHNSON:

Q So you said you're going to counseling.
A Yes, sir.
2 Sorry that got brought up. MNow that it is, let's

talk about it. How often do you go talk to your therapist
or your counseler?

A Any day at school if I wake up like with a heavy
heart, I'll go toc her just so I could have a good day.

And for outside of school, I actually have a therapist
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that I can call over the phone, and we do meetings. Aand
then I have a physical therapist that I go see. And

that's like every week, every other week.

Q Your counseling, is it primarily based on what
happened to you with -- is this what initiated it?

A Yes, sir.

Q Do you want to go to a counseleor? Is that fun for
you?

a No.

Q Are you having fun right now?

A No.

Q Did you have fun talking to a police officer about

Mr. Lee's penis being in your face?

A No,
Q Dc you want to be here right now?
A Na.

MR. JOHNSON: HNo further questions,
THE COURT: Any other questions, Mr. Gambrell?
MR. GAMBRELL: Just one,.
RECRO EXAMINATION
BY MR, GAMBRELIL:
Q - when did you start counseling?
A The middle of seventh grade. Like a year ago.
MR. GBMBRELL: Thank you.

THE COURT: BAnything else?
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MR. JOHNSON: Just one question, Your Honor.

FURTHER RBEDTR

BY MR, JOHNSON:

C Have we met before today?
a Yes, sir.
Q Did I force you to say anything?

A Not at all.

What's the one thing I always told you to say?

L

Be honest. Tell the truth.
MR. JOHNSON: Thank you.
THE COURT: All right. You can step down. Thank
you, ma'am.

State prepared to call its next witness?

MR, MCCOLLUM: Yes, Your Hono;. The State calls
Officer Chupp, Officer Jake Chupp.
WHEREDEON,

JAKE CHUPP

Bfter having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated. Please
state your full name for the record.

THE WITNESS: Jake O0'Neill Chupp.

DIRECT EXAMINATION
BY MR. MCCOLLUM:
Q Geood afternoon, COfficer Chupp.

A Good afterncon, sir.
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Q Where are you currently employed?
A I'm currently employed with the South Charleston

Police Department in West Virginia.

Q And where were you employed on March 31, 20207

a The Fountain Inn Police Department.

0 How long have you been in law enforcement?

A A total of -- April will make ten years.

Q And at the time of this incident, how long had you

been employed with the Fountain Inn Police Department?

iy At the time of this incident, it would have been
roughly six years.

0 And at the time of this incident, what was your role?
Fiy I was a supervisor on Uniform Patrol,

Q And what typically does that role entail?

A That typically entails approving reports done by
officers on your shift. TFor our department, you're over
three to four officers. Make sure their reports were
approved, done appropriately and correctly, did routine
what we called citizen reviews where you would call
individuals from the public that these officers interacted
with and speak with them, see what the officers could have
done better. Also entails reviewing their body camera to
just ensure they're doing the appropriate thing and the
right thing on certain calls. Essentially, just answering

calls as needed, taking calls when necessary as well.
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0 Let's talk about that, answering calls. On March 31,
2020, did you respond to a call at -Street?

A Yes, I did.

Q And did you know what you were responding for?

A Yes. It was for a criminal sexual :conduct
allegation.

Q Approximately how long after the 9-1-1 caller, how
long after you were dispatched did it take you to arrive?
Was it long? short?

A Once dispatched it was only a short amount of time.
Q So you arrived on scene at-Street.
Please talk to the jury about what you observed as you
arrived on scene.

A Yes. So I arrived on scene, and Iuobserved the
defendant standing towards the front of the yard towards
the road. He was smoking some type of cigarillo.

I got out of the vehicle, asked him if he was the
individual that was still on scene from dispatch saying --
salid the suspect who they identified as the defendant was
on scene. From there I detained him and put him in
handcuffs, do what we call a Terry frisk, and then placed
him in the backseat of my patrol car.

Q And when you arrived on scene initially, did the
defendant say anything teo you that you can recall?

A The only thing I recall initially...
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Jake Chupp Direct By Mr. McCollum 222
Q If you can't recall, that's fine.

Fiy I don't recall. I apclogize,.

Q So after you have detained the defendant, the

defendant, is he, quote, unquote, under arrest?

yiy He's not necessarily under arrest, but he's not free
to leave at that point in time.

Q After you secured the defendant, what did you do
next? Did you make your way to the home?

iy That's correct, yes.

Q Tell me what vou observed as you're making your way
to the home.

A From my observations, there was multiple people
standing outside of the house to include the wvictim and
the victim's mother along with several other children and

several other adults.

Q Did you speak with any of the individuals around the
home?

A Yes.

Q Who exactly did you speak with?

iy I originally spoke with the victim's mother, asked

her to explain what happened. And from there she called
the victim out and told the victim to describe to me the
details of the events that have unfolded that morning.

Q And when you spoke to the victim, did she disclose

when this incident occurred?
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A She did.

Q And did she disclose where this incident occurred?

A She did.

QO And where did the incident occur?

A It occurred in the living room of the residence.

Q What is the address of that residence?

. That residence is - Street, which is in the

city limits of Fountain Inn, which is in the County of
Greenville.

Q And without getting into specific detail, did she
disclose where this incident happened?

A Yes, she did.

Q And generally, can you explain to the jury when the
incident happened?

A Yes. ©So it happened earlier that morning. I would

estimate approximately -- I don't have an exact timeframe,

but shortly before we were called is when this incident
occurred. It would have been some time that morning.,
Q After speaking with the mother of the victim and the

victim, did you then go back to your vehicle?

A I did, yes.

Q Did you speak with the defendant?

. I did.

Q Prior to speaking with the defendant, what did you
do?
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.Y So prior to speaking with the defendant, I advised
him of his Miranda rights, not once but twice.

Q And after that initial advisement of Miranda rights,
did he understand?

A After the initial one, no. From there I explained
each section of the Miranda rights to him and got an
acknowledgment that he understood each one.

Q And did you give him his Miranda rights from memory

or did you read it from a card?

.Y I read it from a card.

Q Is that standard procedure?

iy For me, yes, 1t is.

Q And at the time when you were reading Miranda to the

defendant, did he appear coherent? Was he sober, able to
understand? I understand that initially he said he did
not, but afterwards.

A Yes. From —— from the second time he seemed to
understand what I was saying to him and understanding what

was golng on.

Q And you had no question about his ability to
understand?

A That's correct.

Q After you advised him of Miranda, what did you do
next?

iy After the second time of advising him of his Miranda
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rights, I asked him to tell me his version of the events.
Q Did you ask him if he wanted to speak with you?

yiy Yes. I apologize. So I initielly asked if he wanted
to speak with myself or investigator abcout the incident,

and he said, "I want to speak with you."

0 And those were his words?
A That's correct.
Q Officer Chupp, at the time of this incident, you were

a patrol officer; is that correct?

A That's correct. I was a sergeant on shift.

Q And as a part of your standard equipment, did you
wear a body-worn camera?

n That's correct.

Were you wearing a body-worn camera?

Yes, I was.

Was it active and working?

i © B - &

Yes, 1t was.
MR. MCCOLLUM: Your Honor, may I approach?
THE COURT: Yes.
(WHEREUPON, State's Exhibit Number 1 was marked for
identification.)
BY MR. McCOLLUM:
Q Officer Chupp, I'm showing you what's been marked
State's Exhibit 1. Do you recognize this?

A Yes, I do.
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Q What is it?
y2y This is my body-worn camera from the footage from the
day of the incident.

Q And how do you know that that is your body-worn

camera?
p2 I have reviewed it.
Q Is it a fair and accurate representation of the

events of March 31, 20207
i Yes, it 1s.

MER. MCCOLLUM: Your Honor, at this time, the State
would move State's Exhibit 1 into evidence and move to
publish.

THE COURT: Any objection?

MR. GAMBRELL: Subject to my previous objection.

THE COURT: All right. Subject to the previous
objection, so noted for the record.

(WHEREUPON, State's Exhibit Number 1 was admitted into

evidence and played in open court.)

BY MR. MCCOLLUM:
Q Officer Chupp, was there anything in that initial
interview that stood out tc you based on the statement
that the defendant gave to you?
A Yes,
Q What were those things?

A So one thing that stood out to me was when I first
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asked him to tell me what happened, he said that he was —-
correct me if I'm wrong. I don't remember verbatim. But
he was initially saying that he was standing cover the
victim, and she woke up screaming.

Q Was there anything else that stood out what he said?-
B Yes, There was that, and there was also the fact
that he said there were rats inside the home, and the rat
may have ran across her.

Q Officer Chupp, I just want to take you back a moment,
back to the point where you approached the home and you
spoke with Mongquies Bryant, the victim's mother =---

A Yes.

Q -—- and - First, tell me about what you
observed with respect to their demeanor, their emotional
state.

) They were both emotionally disturbed. The victim had
almost cocooned herself in a way to kind of shelter and

protect herself. Both seemed distraught in my opinion as

well.

Q As a part of your investigation, were you able to
determine the age of _ at the time of this
incident?

A Yes.

Q How ¢ld was she?

ps She was approximately 10 years old.
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MR. McCOLLUM: Officer Chupp, please answer any
questions defense counsel has for you.
THE WITNESS: Yes, sir.
CROSS EXAMINATION
BY MR. GAMBRELL:

Q Officer Chupp, right?

A Yes, sir.
0 With a P?
A Two Ps. Yes, sir.

Q Got you.

You arrived on the scene at approximately 10:457

A That sounds correct. Yes, sir.

Q Okay. You were the first officer on the scene?

A That is correct. Yes, sir.

Q And your duties when you arrive on the scene is first

assess the situation.

A That's correct.

0 To secure the scene if necessary.

A Correct.

Q And to interview witnesses.

A Correct.

Q Okay. And then at some point pretty quickly, you

became aware there was a situation possibly involving
inappropriate touching.

A That's correct. Yes, sir.
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Q Did you determine how long pricor to your arrival that
occurred?

iy I honestly don't remember, but I know it was shortly
before we were called out is when it occurred. It was
sometime that morning.

Q It was a pretty short period of time.

A That's correct.

Q Okay. And you understood that this was a potential
criminal sexual conduct case. That's what you testified
to.

yiy Yes, sir. That's correct.

Q QOkay. What steps did you take to protect possible
sites or items for potential DNA testing?

A I honestly don't remembker. I have to say none that I
can think of, because at the time, I didn't have any —-
when I first arrived, I didn't have any details of where
it happened, when it happened. Shortly after I got there,
that's when I obtained the details of the incident that I
could.

Q Right. And you're aware of what's commonly referred
to as touch DNA?

yiy Vaguely, ves, sir.

Q Okay. And it's basically where you can develop a
profile, DNA profile from skin cells from skin-on-skin

contact.
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MR. MCCOLLUM: Objection, Your Honor. He's
testifying.

THE COURT: Sustained.
BY MR. GAMBRELL:
Q Does the Fountain Inn Police Department have standard
protocols or procedures to collect and preserve potential
bioclogical evidence?
b I wouldn't say we have standards and procedures, but
we try to preserve the scene the best we can to obtain

that type of DNA cor that type c¢f evidence.

Q What would ke the standard precedure to preserve that
evidence?
A Securing that article or item or piece of DNA the

best we can, whether it's on a person, on a bed in a rocm,
inside of a2 house, ocutside ¢of a residence. Just securing
that area and trying to preserve that piece of evidence
the best way we can.

Q You did not instruct - about possible steps to
preserve any DNA on her person.

A To the best of my knowledge, that's correct. Yes.

Q Yes, you did not, right? I just want to make sure.
You did not give her any instructions.

A That's correct.

0 Okay. And you also didn't instruct her about

possible steps to preserve any DNR on her clothing.
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A That's correct. Yes,

Q Let me ask you this. Would you be the officer tasked
with collecting those samples?

A Sometimes yes, sometimes no. The majority of the
time, we try to preserve it and then allow the
Investigations Division to come in and collect that.

0 Is there a separate division from investigations and
forensic or is that the same division?

A That is separate.

Q Okay. And so was the Forensic Division called out to
this incident?

A For this incident, no, they were not.

Q Wno would be responsible to alerting them to come to
the incident?

A It could be any officer that's on scene. Could be
the lowest patrolman to -- all the way to somebody in
investigation, captain. Anybody that arrives on the scene
can request the Forensics Division to bhe called out to the
scene.

Q Okay. You testified that when you first read Kereen
his rights, he didn't understand them. He indicated to
you that he didn't understand them.

A Correct.

Q And then you testified that you explained each to

him, but in reality just reread the rights to him,
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correct?

A That's correct. There's -- I'm no expert, but to me
they're pretty self-explanatory. That's broken down to a
level that anybody can understand, in my cpinion.

Q But you didn't explain. You testified that you
explained it to him, and I'm just asking you that you just

reread the card to him, correct?

A Correct.

Q Okay. And you wrote a report of this incident?

A That's correct. Yes, I did.

Q And the purpose of a police report is to memorialize

what you do during the course of your time at the scene.
A Correct. Yes.

Q And that's done shortly after this incident.

A Correct.

Q And the reason that is is because the information is

still fresh in your mind.

A Correct. Yes.

Q And you try to put as much detail in your report as
you can.

A Correct.

Do you recall when your report was written?

Q

A Not off the top ¢of my head, no.

Q I think you did it on that same day.
A

Okay.
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MR. GAMBRELL: May I approach the witness, Judge?
THE COURT: Yes, sir.

BY MR, GAMBRELL:

C Dc you recognize that?

A I do. Yes, sir.

Q What is that?

A That is a copy cf cur Fountain Inn Police Department

incident report.

Q and is that the one that you drarted?
A Tes.
Q Now, you testified earlier that when you observed

- and her mother, that they were emotionally

distressed and distraught, cocrrect?

A From my observations, yes.

Q But yocu did nct put that in your police report,
correct?

A That's correct.

Q And you had told me earlier that you try to

memcrialize as much important things as you think in your
report.
A That's correct. Yes.

MR. GAMERELL: Thank you,

I don't have any further gquesticns, Your Honor.

THE CCURT: All right. Anything further,

Mr., McCollum?
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MER. MCCOLLUM: Yes, Your Honor.
REDTRECT EXAMINATION
BY MR. MCCOLLUM:
Q Cfficer Chupp, you were the initial responding
officer on the scene; is that correct?
. That is correct, yes.
Q And your primary task is to secure the scene; is that
also correct?
A That is correct. Yes.
Q At the time you arrived on scene, were there multiple
persons in the area?
A That is correct. Yes.
Q and so at the time, you were by yourself; is that
also correct?
A That is correct.
Q Additionally, when you speak to - and Monguies
Bryant, you do memorialize that in your report; is that
correct?
a Can you ——-—
Q You do put in your report that you did speak to
- and Monguies Bryant; is that also correct?
A That is correct. Yes,
Q But there could be —-—- and this could be human error
-- times where you may not get everything, but you do your

best to memorialize as much as possible.
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A That is correct. Yes.

Q Given what you have to do at a given scene at a given
time.

A That is correct.

MR. MCCOLLUM: No further gquestions.

MR. GAMBRELL: Nothing further, Judge.

THE CCURT: All right. Sir, you can step down.

THE WITNESS: Thank you, Your Honor.

MR. GAMBRELL: 1Is it possible to take a quick break?

MR. JOHNSON: Our next witness is our investigating
detective.

THE COURT: All right. How long do you anticipate?

MR. JOHNSON: Your Honor, I imagine there's about a
-- my direct will probably last 30, 40 minutes,

THE CCURT: Your cross about the same thing?

MR. GAMBRELL: I would say that probably is.

THE COURT: All right. All right. Ladies and
gentlemen of the jury, we're going to put a pin in it for
the day, I guess, because I say so. We're going to put a
pin in it for the day, and I'm going to ask you to report
to your jury room tomorrow morning at 9:30. And I will
tell you this. We're not going to probably have the delay
tomorrow morning. We should come straight in and get
started.

So the reason I'm doing that now is because I think
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that between the two lawyers, we could be here another
hour or so. So I'm just trying to give you an opportunity
to beat the traffic and then just come back here tomorrow
morning at 9:30, okay?

Please, ma'am, please, sir, do not talk about the
case to each other. And I'll see you tomorrow morning at
9:30, take care.

{WHEREUPCN, the jury exits the courtroom at 4:11 PM.)

THE COURT: You want a break? You asked for a break,
right?

MR. GAMBRELL: I didn't need gquite that long of a
break, Judge.

THE COURT: You have as much time as you need.

Anything else before we ---

MR. JCHNSON: Yes. Briefly, Your Honor. I just want
to put on the record the victim's mother came in while we
were playing Chupp's body cam -- or, excuse me —-—
Investigator -- Officer Chupp's body cam. She didn't hear
any testimony. I believe that she is able to be here
because the wvictim is a minor. However, we sent her out
just in case. But I just wanted to put that on the record
that that happened.

THE COURT: All right. Yeah. I would be okay with
her being in. I mean, she is the mother of the child, so,

you know, she -- I mean, since she's already testifiled.
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MR. JOHNSON: Yes, Your Honor. Depending on who they

call, she may be subject to recall. But I just wanted to

let Your Honor make that call.

THE COURT: All right. Well, we'll just continue to

let her stay outside until we see what happens tomorrow.

MR, JOHNSON: Yes, sir.
THE CCURT: Anything else, Mr. Gambrell?

MR. GAMBRELL: Not at this time, Judge.

THE COURT: All right. We'll stand down until about

9:30 in the morning.,

(WHEREUPON, proceedings recessed at 4:13 PM.)
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Wednesday, April 24, 2024

(WHEREUPON, State's Exhibit Numbers 2 and 3 were marked

for identification; proceedings reconvened at 9:54 AM.)
THE COURT: Anything before we get started?

MR. JOHNSON: No, Your Honor.
MR. GAMBRELL: Nothing from the defense, Judge.
THE COURT: Okay. Bring the jury out.

(WHEREUPON, the jury entered the courtrcom at 9:56 AM.)
THE CQURT: Good morning. Everybody good? Good.
State's ready to call its next witness?

MR. JOHNSON: Yes, Your Honor.
TEE COURT: All right. Yes, sir.
MR. JOHNSON: The State calls Investigator James
Paris with Fountain Inn Police Department.
WHEREUPCN,
JAMES PARIS
After having been duly sworn, testified as follows:
THE CLERK: Thank you. You may be seated. And
please state your full name for the record.
THE WITNESS: James Myron Paris, II.
DIRECT EXAMINATION
BY MR. JOHNSON:
Q Investigator Paris, can you tell the jury where you
work?

A I work at the Fountain Inn Police Department. I'm a
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detective there.

Q How long have you been in law enforcement? Can you
give them a brief background of your career?

A Sure. I started my career in 2012 at the Travelers
Rest Police Department. 2018 I went to the Fountain Inn
Police Department. Was in patrol for about six months,
promoted to sergeant. BAbout six months later I was
promoted to detective.

Q 50 March 31, 2020, were you a detective?

A Yes, sir.

Q All right. On that day, did you respond to
_ Street here in Greenville County?

A Yes, sir.

] All right. Can you tell the jury how you arrived on
scene that day?

A I was actually on my way to work and overheard police
chatter over the radio ¢of a possible criminal sexual
conduct case. I heard that a person had besen detained and
elected to just respond directly to the residence without

being notified of anyone.

o On that day, did you meet with Ms. _

A I did.

Q How 0ld was she back then?

A 10 years old.

Q When it comes to speaking with children, do you have
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any special training? <Can you explain that to the Jjury?
Any experience as well.

A Throughout my entire career, I've dealt with hundreds
of children if not thousands, honestly. I've interviewed
hundreds in regards to child abuse, sex crimes or just
other criminal actiwvities, vyou know, that either they
partock in or witnessed. 1 do have specialized training
in child homicide investigations which also has interview
and child re-enactments training. I also do have

extensive training in interview and body language

techniques.

Q All right. And did you meet and speak with

Ms. -that day?

A Yes, I did.

Q Where did you do that?

A Based off the year being COVID, we met with her in

the kitchen of their residence at ||| GGG street.

Q Did anybody else participate in that interview with
her?
A Participated, no. I did have Captain Woods who was

there that stood by kind of as interview security.

Q Was anybody there te influence her testimony?

A No. ©No influence happened.

Q I'm going to show you what's been premarked as

State's 2. Do you recognize that?
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yiy Yes, sir.
Q All right. What is that?
A That is my body-worn camera footage of interviewing
the victim.
MR. JOHNSON: Your Honor, the State seeks to
introduce State's 2.
THE COURT: Any objection?
MR. GAMBRELL: No objecticn.
THE COURT: All right. Introduced without objection.
{(WHEREUPON, State's Exhibit Number 2 was admitted into
evidence.)
MR. JOHNSON: Permission to publish.
THE CQOURT: A&Any objectiocn?
MR. GAMBRELL: No objection.
THE CQURT: No objection.

BY MR. JOHNSON:

Q All right. This is the interview you were talking
about?

A Yes, sir.

Q How was this recorded?

A On my body-worn camera.

(WHEREUPON, State's Exhibit Number 2, a video recording,
was played in o¢open court.)
MR. JOENSON: Investigator, we've seen this video

before but I'm just introducing it so we'll go ahead and
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play it again.

{WHEREUPON, S8State's Exhibit Number 2, a video recording,

continued to play in open court.)

BY MR. JOHNSON:
Q All right. Detective, after that, what was your next
step in your investigation?
A There were other minor children in the home, so the
next step was I conversed with our chief and captain. We
discussed screening of the other minors to make sure that
no child abuse or sexual abuse was taking place.
Q Did you refer the victim to the hospital for a sexual
assault exam?
A No.
0 ‘Why not?
a Again, based off the fact that we had -- I'm sorry.
Based off the fact we had a suspect in custody, he had
been charged, we knew what had taken place. Because we
knew what had taken place and that there was no alleged
ejaculation or penetration in the manner of what you would
typically think of as a rape, we did not believe that
trace DNA evidence would be present. Typically, by the
time sbmeone, you know, licks their mouth or something of
that nature, that DNA would be gone. Subjecting a
10-year-old girl to the intrusiveness of a SANE kit would

-- what me and my administration felt was that would be
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inappropriate for the allegation that had been made.
Q A rape kit as it's commonly referred to, does that

include a wvaginal exam?

A It does.

Q Were there any indications that there was any vaginal
intercourse?

A No.

0 So it was a decision you made to not send her to the
hospital.

A Conscious decision. We did have a conversation with

the mother explaining that there could have been some kind
of transmission of an STD. It could be important to have
her screened for that.

And I would assume you're going to segue into the
forensic interview.
Q Next let's go to the DNA a little bit more.
A Okay.
Q So why didn't you swab for DNA or try to find DNA?
yiy Again, you know, 1f I were to come and touch any of
you on the mouth with my hand, what would be present is
trace DNA. The moment you lick your lips, well, that
trace DNA is gone.

MR. GAMBRELL: Judge, I'm going to object to that. I
don't think he's an expert in DNA.

THE COURT: 1I'm going to sustain that objection.
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BY MR. JOHNSON:
Q Based on that, you chose or you didn't think there

was DNA evidence.,

A Correct.

Q Because of the brief touching?

y: Right.

Q Was there any indication that there was any ejaculate
at allz

A No.

Q If there was, would you have gotten a DNA test?

A Yes. BAbsclutely.

Q Okay. Next I'm going to show you what's been
premarked as State's 3. Do you recognize this?

L Yes, sir.

Q Are those your initials on it?

Y\ Tt is.

MR. JOHNSON: Your Honor, the State seeks to admit
State's 3 into evidence.

THE COURT: Any obijection?

MR. GAMBRELL: Just subject to my prior objecticens,
Judge.

THE COURT: 2ll right. Subject to your objection, so
entered.

(WHEREUPON, State's Exhibit Number 3 was admitted into

evidence.)
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BY MR. JOHNSON:
Q So after you interviewed everybody in the home, what
did you do next?
A I went to the Fountain Inn Police Department where
the suspect had been detained and advised he was under
arrest. Then I escorted him to the interview room of the
Fountain Inn Police Department and began advising him of
Miranda.

MR. JOHNSON: Your Honor, permission to publish
State's 3.

THE COURT: Any objection?

MR. GAMBRELL: No objection.

THE COURT: All right. Without objection.
B% MR. JOHNSON:
Q All right. Can you tell the jury what we're looking
at herev?
p2\ Yes. This is the interview room at the Fountain Inn
Police Department. Of course, it's table and chairs and
my cell phone and a notepad on the table.

(WHEREUPCN, State's Exhibit Number 3, a video recording,
was played in open court.)

BY MR. JOHNSON:
Q What does the time stamp say in the top corner? Is
that 11:42 AM?

A Yes, sir. That's correct,




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

187

James Paris Direct by Mr., Johnson 248
Q Is this pretty shortly after you were on the scene?
.\ Yes. It's within the hour.

(WHEREUPON, State's Exhibit Number 3, a video recording,
continued to play in open court.)

BY MR. JOHNSON.
Q All right. So on that first story, did anything
stand out to you?
A Well, clearly, I didn't accept that response to the,
you know, gquestion. What did stand out is he offered a
statement saying his niece screamed, he went in to see
what was wrong with her, she covered her mouth and said
"I'm telling mom."

Well, I followed that up with body language of me
sitting back and kind of saying, okay. BAnd then I asked
him, "Do we agree that you're in a bad situation," and he
said "yes." Why would someone agree they're in a bad
situations if they did nothing wrong?

MR. GAMBRELL: Judge, that's argument.

THE COURT: TI agree.

MR. JOHNSON: We'll move on.

THE COURT: I think that's argumentative. I'm going
to sustain that objection.

BY MR. JOHNSON:
Q Go on to the next clip.

And I meant to ask you before, but other than what is
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1 legally required for us to redact in these videos, have
2 you edited them at all?

3 A No, sir.

4 (WHEREUPQON, State's Exhibkit Number 3, a video recording,
5 . continued teo play in open court.)

6 BY MR. JOHNSON:

7 Q So what were you doing just there?

8 A When I stood up?

9 0 Yes, sir.

10 A I was placing Mr. Lee back into the holding cell.
11 Q Did he ever come back out of that cell?
12 y2 He did.

13 Q How did that come about?

14 yiy Mr: Lee requested to speak to me telling our

15 communications center through intercom that he wished to
16 tell me the truth.

17 Q Tell me if I missed anything. It's kind of hard to
18 understand with his mumbling. So he heard screaming; is
19 that correct?
20 A Correct.

21 Q And he ran in there, but they're still asleep?

22 A Correct.
23 Q And when he got in there, she jumped up?
24 A Correct.

25 ] Okay. 8¢ you put him in his cell here, and then what
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initiated the conversation?

A He did.
Q He indicated he wanted to speak?
iy That's correct.

(WHEREUPON, State's Exhibit Wumber 3, a video recording,
continued to play in open court.)
BY MR. JCOHNSON:
Q During your investigation, did you determine whether
the two 1l0-year-old children had phones?

A I don't believe either of them had phones.
(WHEREUPON, State's Exhikit Number 3, a video recording,
continued to play in open court.)

BY MR. JOHNSON:
o) So I'm pausing at 12:18:51.

What is he saying he was doing?

MR. GAMBRELL: Judge, I think that the jury can
decide for themselves what Mr. Lee is saying. I mean, the
video is played for their benefit, not the benefit of
Detective Paris.

THE CCURT: All right. I'm not geing to let any
interpretation of the video.

MR. JOHNSON: Yes, sir.

THE COURT: The video speaks for itself. The jury
can make that determination.

MR. JCOHNSON: Yes, Your Honor.
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(WHEREUPCN, State's Exhibit Number 3, a video recording,
continued to play in open court.}
BY MR. JOHNSCN:
Q Stopping it at 12:31:40.
Detective Parls, during the course of this
investigation, did anyone find this pen top?
Iiy No.
MR. JOHNSON: ©Okay. Playing again.
(WHEREUPCN, State's Exhibit Number 3, a video recording,
continued to play in open court.)
5Y MR. JOHNSCN:
2 We spoke of this a little bit yesterday. Pausing at
107:37.
S0 just so we can get all our characters straight, so

you're talking about B :nd Jessiah.

A Correct.
Q And how were they related, again?
F<y - and Jessiah aren't related at all other than

Mongquies, the mother, was dating Kereen Lee's brother.

And I is her daughter, Jessish is his daughter.

Q So Jessiah is Kereen lLee's =---

Y Biclogical niece.

Q OCkay. That's what you mean when you say "they're
bilood"?

& Correct.
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Q Okay. Playing it again.

(WHEREUPON, State's Exhibit Number 3, a video recording,

continued to play in open court.)

BY MR. JOHNSON:
Q Detective Paris, Mr. Lee has been charged with
attempted criminal sexual conduct with a minor under 11.
Can you walk the jury through how you came to that charge
based on the intent and the sexual battery that you saw?
A Essentially, you take the totality of what was stated
in the interview and you try to identify places where the
story has changed. It was evident that the story had
changed numerous times, kind of involved where the story
would keep some fact from the first story and then offer a
new fact like a rat or a TikTok video and a new version of
the story. Ultimately, we landed on the story where
Mr. Lee stated he was standing over a 1l0-year-old girl,
the victim, with an erect penis. The purpose of standing
there was to work himself up to arocusal and then teo go and
gratify himself sexually in the bathroom.

He stated that he looked at both girls. He locked at
the victim as well as Jessiah, but would not have done
anything with Jessiah because she was a blood relative.
Therefore, he was attracted to the victim and elected to
work himself up with her visual body and laying there

asleep.
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Once you have sorted through the weeds of what the
suspect has said and you've identified places where truth
has been told and falsehoods have been given, you come to
a version of the truth. You couple that with a version of
the truth that the victim has given you and then you
arrive at the realization that Mr. Lee did have intentions
of sexual gratification and attempt ---

MR. GAMBRELL: Ob-jecticn.

THE COURT: Hold on. Let me hear the objecticn.

MR. GAMBRELL: He saild that what his intention was.

I don't think that he can speak to what's in Mr. Lee's
mind.

THE COURT: I'm going to sustain that. Strike that
from the record.
BY MR. JOHNSON:
Q What you're saying, you mean what you're gecing
through in your head for making the charge?
A Correct. I apclogize. I was not trying to speak to
intent. I'm trying to speak to the charge element of the
attempt. So "intent" would have been a poor word, but the
attempt to commit a sexual battery of a minor.
Q And she was, again, under 11 years old?
A Correct.

MR, JOHNSON: No¢ further questions. Thank you.

THE COURT: All right.
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MR. GAMBRELL: Thank you, Your Honor.
THE COURT: Cross—examination.
CROSS EXAMINATION

BY MR. GAMBRELL:

Q Good morning, Detective Paris.

A Good morning, sir.

Q You've been in law enforcement for 14 years?
L Since 2012, so approaching.

Q And I think you said you've been a detective for four

years; 1s that correct?

Y No. Since 2017.

Q So about seven years.

A I also —- I was also in investigations at my previous
agency.

Q You are the lead investigator on this case.

A Yes, sir.

Q Okay. And you heard the dispatch call. And do you
remember about what time you arrived on the scene?
A It was probably 10:30, 10:45, somewhere around there.

Maybe a little before. It was in the 10 o'clock hour.

Q Shortly after the incident.
A Yes, sir.
Q Okay. And as the lead investigator, your duties

would include supervising and directing other officers at

the scene?
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A Yes. So as a detective, when you arrive on scene,
it's kind of your scene. You kind of point people in

directions, vyes.

Q You also interview witnesses?

A Yes, sir.

0 And you identify, collect and try to preserve
evidence?

A Yes, sir.

Q And you try to identify and obtain as much evidence

as you can, correct?

A Yes, sir.

Q Because at some point, you know, the State is going
to have to rely on this evidence to present to a jury.

i\ In some regard, yeah:

Q And they use that evidence to prove to the jury their
case beyond a reasonable doubt.

A Oftentimes.

Q You also prepare a report that memorializes what you

did during the course of your investigation?

A Yes, sir.

Q And you try to make that report as detailed as
possible.

A Yes, sir.

Q And you try to include information that you believe

is most important in this case.
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ya\ Not in -- maybe throughout the duration of it, yes.
Overall, vyes, you're right.

0 You wouldn't want to leave out any important details?
yiy Would try not to. Wouldn't say it wouldn't happen,
but we try not to.

Q And it's done in some time in close proximity to the
incident while your memory's fresh.

iy In criminal investigations, oftentimes it's not done
very close to the incident time, especially in a smaller
agency like Fountain Inn Police Department. We have
enormous caseloads, so¢ things kind of -- when it gets to
actually writing things out, 1t sometimes takes time.
Oftentimes, we can't get it done the same day. Sometimes
it may be a week later. i

Q In this case, yours was done on April 3rd.

A Qkay. Maybe. If that's -- I don't know what day I

submitted it.

Q So about four days later.
yiy That would be reascnable.
Q But you want to get as much detail in there because,

obviously, sometimes cases take a while to go to trial.
iy Uh-huh.

Q And your memory's fresher four days after the
incident rather than four vears after the incident.

A Sure.
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Q And you interviewed Mongquies Bryant.

A Yes., I believe so. I believe I obtained a statement
from her.

You interviewed [N

Yes, sir. ‘

Q
A
Q And you did ask them to provide written statements.
A Yes, sir.

Q

And this was done in close proximity to the time of

the incident.

A Yes. I think within the hour.

Q And you asked them to make them as detailed as
possible.

A Yeah. I kind of have verbiage I use to ask for that,
yes. )

Q And the reason why that is, because their memory's

are still fresh.

A I don't want to be speculative. Yes, sir. Yes, sir.
That's why.
Q I mean, you want to try to put as much detail while

they're as close enough to the incident that they recall.
A It's not often the case, no, sir. I mean, we do like
to get the story out quickly, but we alsoc tend to, you
know, want to get more of the story later.

o Ckay. You heard - testimony yesterday.

A I did. Yes, sir.
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QO At any time, did anyone instruct you to take an
additional statement from her?

a With this type of case, it's handled a little
differently. DBased off of the trauma of the event, we try
to let them not relive the trauma, so we try to limit how
many times we're asking the questions or things of that

nature for reliving.

9] So that's no?
3 I'm sorry. Go back to the question.
O At any time, did anyeone ask you or instruct you to

take an additional statement from -

A No.

O And you did record an interview with her.

A I did. ’

Q And at one point -- and it's hard to see her in that

video, but at one point you askad her to demonstrate how
Mr, Lee was standing, correct?

a Uh-huh. Yes, sir.

9] And did she demonstrate that to you?

A Yes, sir. She did.

Q How did she demonstrate that tc you?

A If my memory recalls, I think she put her hands
behind her head.

O Like this (gesturing)?

A Yes, sir.
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Q Qkay. And, again, when you arrived on the scene, it
became pretty apparent quickly that this was an
inappropriate touching case?

A Actually, we were —-- not an inappropriate touching
case. We were actually loocking at criminal sexual conduct
case. We believed that penetration had occurred.

Q But ultimately, you did not charge him with that.

A Actually, I think we did initially charge him with
criminal sexual conduct with a minor,

Q So you were the one that initially charged him with

that?

L I believe so.

Q And did you make the decision to change that charge?
A Yes. Based off of facts of the_case, it later was

determined this charge fit more properly.
Q Because there wasn't any penetration?
A Not beqause of that. Just because it was clear that
an attempt occurred. .
Q But if there had been a sexual battery, you would
have maintained the first charge.

MR. JOHNSON: Objection, Your Honor. This is a line
of speculation.

THE COURT: 1I'll allow it. Go ahead.

THE WITNESS: Had there been proof beyond a

reasonable doubt that penetration occurred, certainly, I
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would have pushed for a criminal sexual conduct first
degree.

BY MR. GAMBRELL:

Q Well, and actually, it doesn't even have to be beyond
a reasonable doubt, does it? You just have to have

probable cause.

A For -- for law enforcement, correct.

Q To bring the charge.

A Correct.

0 But based on your investigation, there was at least

allegations that there was skin-on-skin contact.
A Yes.
Q But you did -- like your testimony said previously,

you didn't attempt to take any bioclogical evidence.

A No, sir.

Q Now, do you have the capability of doing that?

. I do.

Q Were you on scene with that capability?

. Possibly. I have a kit that I carry now. 1I'm not

sure if I had that kit then.

Q And what is in that kit?

iy Distilled water and a Q-tip, you know, swabs that you
just utilize it and put it in a secure paper envelope.

Q So explain how you would obtalin that biclecgical

sample.
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A You would wet the Q-tip with distilled water and then
rub that Q-tip along wherever you believed that sample
would be present. And you secure that in paper and submit
it to a DNA lab.

Q And you did not do that in this case. -

A No.

Q Now, you could have done that without sending her to
get a rape kit, though.

A Sure.

Q &nd, I mean, it's possible that there could have been

bioclogical samples to be collected.

y: No, sir.

Q There's no possibility.

A No, sir.

Q How can you say that there's absoclutely no
possibility?

A Well, previously, you said I wasn't a DNA expert so I

don't know how I can answer that.

Q If you're not a DNA expert, how can you know that
there's not any possibility?

iy Well, I know that that -- if trace evidence did exist
there, it was contaminated based off of being on a person
and it's in a saliva-filled area. So that would have been
gone. It would have been deteriorated and not ---

Q Had it been on the extericr of her face.
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A It wasn't alleged that he rubbed his penis all over
her face. It was alleged that he tried to put it in her
mouth.
Q Well, it was alleged that he hit her mouth.
A No. It was alleged that he tried to put it in her
mouth. It's stated in the video.
Q The video that she said -- she said she felt
something hit her mouth.
A And then woke up to find him trying to put his penis
in her mouth.
o] Woke up and he was standing above her with his hands
above her head.

Anyway, you did not try to attempt to collect any

biological evidence.

A No, sir.

Q But -—- and you don't think that it would have been
successful.

A No, sir. I know it wouldn't.

Q You don't know that for certain.

A I do.

Q QOkay. Anyway, there's no DNA evidence to present to

this jury today.
iy No, sir.
Q Did you collect any of her clothes?

: No, sir.
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Q Any possible bedding that she may have had?

A She was on a couch.

Q You asked Mr. Lee 1f she was covered up.

A Uh-huh.

Q It's possible that there could have been bedding?

A Before I asked was she covered up, I said, "Were you

looking at her body?"

He answered "yes."

I guess it would be up to interpretation of what he
was answering.
Q But you did not collect anything that she possibly

could have had on top of her.

A No.
Q Okay.
A It was asked if there was any ejaculate, and it was

stated no.

@] At no time during your interview with Mr. Lee did he
ever tell you that it was his intent to put his penis in
her mouth.

A No. He never said that.

Q . Okay. And, again, it was your decision to charge
Mr. Lee with criminal sexual conduct with a minor first
degree.

A Is that a question or a statement?

0 It's a question.
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iy Yes, it was.
Q And based on the investigation, you could have

charged him with committing a lewd act, could you not? A
criminal sexual conduct in the third degree?

.Y I don't believe so.

Q If you believe that he had touched his penis to her
lip, could you have charged him with a lewd act?

A Based off of that, I feel like ~-- I mean, you could
because it's lesser included, but it's not -- it's a
completely different act of what occurred. A lewd act and

what actually occurred are two separate things.

Q But touching a penis to someone's mouth could be a
lewd act.
& Is that how you would classify it if I did that to
you?

THE CQURT: All right. Sir, you can't —-- he asks the

gquestion, you answer the gquestion. You don't get to ask
him a question.

All right.
BY MR. GAMBRELL:
Q If someone touches their penis on any part of a
person's body, you can charge ——-

MR. JOHNSON: Your Honor, I object. I think these
are all just legal questions. I'm not sure of the

relevance here.
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THE COURT: Well, I'm going allow it because I think
the question was -- that you asked was how he got to that
charge. So I'm geoing to allow that question.

MR. JOHNSCN: Yes, Your Honor.

THE WITNESS: How I got to the -- okay. Sc to answer
your question is this a lewd act, of course this is lewd
and lascivious if you touch a penis to someone's mouth.
That's lewd and lascivious.

BY MR. GAMBRELL:

Q Okay. And any part of the body could be.

A Sure.

Q Right. 1In fact, you could still charge Mr. Lee with
committing a lewd act.

A Well, I don't think so because he's already been

charged with this.

Q But it's a separate offense, correct?

i I'm really confused at what you're trying to ask me,
sir.

Q I'm asking you, you charged him with attempt to

commit CSC in the first degree, but there's evidence that
he potentially could have committed just a lewd act. And
I'm saying, I'm asking you even though you've charged him
in this case with attempt to commit CSC first, you could
still charge him. You could have charged him then, but

you can still charge him now because it's a separate
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offense.
A I don't believe so. I mean, based off of my

knowledge, he's already been charged.

Q Correct. And that's a separate offense, right?
A No. I think that it's one and the same. You're
asking if what he did was lewd or if it -- are you asking

me if this attempt to commit CSC or if this is a lewd act?
Q I'm not. I'm saying you charged him with attempt to
commit CSC on a minor first.

A Yes, sir.

Q And there are allegations that he touched his penis

to her mouth.

A Yes, sir.
Q Which also constitutes, as we agree, a lewd act?
A I think that is a lewd act, yes. But I wouldn't

charge that in this situation.

Q But you could charge that.

A I wouldn't. I don't know if I could or not. But no,
I would not charge this in this -- for any person I would
not charge touching a penis to a mouth as a lewd act. No,
sir. I wouldn't do that.

Q But you could do that.

A I have no idea. I never have done that or had
researched it appropriately to determine that.

Q But you just told me that if someone did touch a
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penis to a person's body, that that's a lewd act.
A Sure. And also raping a person is a lewd act.
Q And that's a separate charge.

MR. JOHNSON: Your Honor, I believe this has been
asked and answered multiple times.

THE COURT: All right. Let's move it along.

MR. GAMBRELL: That's all the questions I have,
Judge.

THE COURT: Any redirect?

MR. JOHNSON: Briefly, Your Honor.

REDIRECT EXAMINATION

BY MR. JOHNSON:
Q You heard testimony abkout the victim slobbering and
wiping her mouth. Would that affect a DNA sample-?
A It would.
Q Okay. You talk abcout your written report. It is

your incident report. You also had a body cam on,

correct?
A I did.
Q We may not be able to show it, but it was recording

the entire time, correct? When you were interviewing
witnesses?
A When I was dealing with the public, ves.

MR. JOHNSON: No further questions. Thank you,

Detective.
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THE CCOURT: Anything else?

MR. GBMBRELL: HNothing.

THE COURT: All right. 8ir, you can step down.

THE WITNESS: Thank you, sir.

MR. JOHNSOMN: Your Honor, at this time, the State
rests.

THE COURT: All right. Ladies and gentlemen of the
jury, what I'm going teo de is I'm going to send you back
to your jury room. Please, ma'am, please, sir, do not
talk about the case. We're going to see where we are in
terms of the posture of the case and I'll bring you back
out here and advise you in maybe about five to ten
minutes, okay? All right.

(WHEREUPON, the jury exits the courtroom at 11:22 AM.)

THE CQURT: All right. We're on the record, Madam
Court Reporter.

The State has rested. B&ny motions of any kind?

MR. GAMBRELL: Yes, Your Honor. The defense at this
time would move for a directed wverdict. Obwviously, the
Court has to consider whether there's any direct or
substantial circumstantial evidence.

My position on the case is, based on ||}
_ initial statements, there was an initial
something that hit her mouth. She wakes up and sees

Mr. Lee standing over her. Now, there's an inference that
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can be made that it was his penis that hit her mouth.
That would be circumstantial evidence. Other than that,
there 1s no other evidence that this was an attempt to
commit a CSC with a minor in the first degree.

An attempt has to be the specific intent to commit
the underlying crime. And a specific intent is
consciously intend to complete the act.

So, you know, her testimony yesterday was different
from her statements before. They're inconsistent. And I
think the Court has to take that into consideration.

And I believe that under State vs. Hernandegz, which
is 382 s8.C. 620, 677 S.E.2d 603, 2009, you know, there has
to be more than a scintilla of circumstantial evidence in
order for it to meet the substantial standard. Sometimes
our Supreme Court has emphasized -- I've seen cases where
they've said that there's any direct or any substantial
circumstantial evidence, and then I've seen cases where it
says any direct or just substantial circumstantial
evidence.

So if the Court believes that there is direct
evidence, obviocusly, this wouldn't apply. But if we're
talking about specifically substantial circumstantial
evidence, I would ask the Court to make a finding of which
standard the Court is using to go by. 2And in that case,

our position would be that there is not substantial
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circumstantial evidence to get the case to the jury.
Because obviously, a big part of this is going to be what
the specific intent was.

Nowhere in the videos does Mr. Lee ever say that he
intended to do it. If vou look at State v, Reid, which is
an attempted C5C with a minor second, and that is 3%3 S.C.
325, 713 3.E.2d 274. That was from the Supreme Court in
2011. It was one of those Internet crimes where they were
trying to meet with somebody on the Internet.

And in that case, the evidence of intent was the
conversations betwean the defendant and who we thought was
a2 l4-year-old. And the Court locked at what his words
were. He had said that I want te meet up with you, I want
to have sex with you. And the Court said clearly that's
an indication of his specific intent.

And in this case there is no evidence of what Mr. Lee
intended to do. And couple that with the testimony of
Ms. Bryant, I believe that you're loocking at simply a
circumstantial evidence case, and if s0, it would have to
be substantial circumstantial evidence. Aand I don't think
that this case meets that burden.

THE COURT: All right. Mr. Johnson?

MR. JOHNSONM: Your Honor, I think there is direct
evidence of the attempted CSC first. That's through

B tcstirony. She said he tried to put his penis
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in her mouth. She explains it in great detail.

And as Mr. Gambrell says, there is circumstantial
evidence based on the fact that he is an adult male who
has admitted that he is attracted to this young child,
he's standing over her with an erect penis saying that-he
wanted to gratify himself. I think that is more than
enough for substantial circumstantial evidence for a
directed verdict motion.

THE COURT: Thank you, gentlemen.

I think basically there is evidence of -- and I think
it's a jury question in terms of how they evaluate the
evidence. But I think for purposes of this motion, I
think that there was -- I'm satisfied that there's enough
direct evidence, at least based on the testimony. Of )
course, the Court has to -- I mean the jury has to
evaluate the believability of the testimony, even the
victim. And I do think that there is substantial
circumstantial evidence that would require submission to a
jury.

So I think both the -- your jury is going to get an
opportunity to evaluate the weight of both the direct
evidence that's been presented as well as the
circumstantial evidence that's been. But for purposes of
this motion, I think the Court is within the parameters of

the case law that you cited, Mr. Gambrell. And I make a
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finding that there is sufficient substantial
circumstantial evidence for a submission to a jury. So
I'm going to go ahead and deny your motion.

MR. GAMBRELL: Yes, sir.

THE COURT: All right. And I'll alsc note for the
record your previous motions that you made on yesterday as
well, I want the record to be protected in that regard.
And you know what motions you made on yesterday.

MR. GAMBRELL: Yes, Your Honor.

THE COURT: 2All right. I'm talking about the
mistrial motion and all of that.

MR. GAMBRELL: Correct.

THE COURT: Okay. Here's my question before we go
forward. First, I need to find out from you, you gave me
a witness list. How many of those witnesses are you going
to call?

MR. GAMBRELL: I intend to call Jessiah Lee and James
Cliff Lee.

THE COQURT: Jesslah Lee and James Lee?

MR. GAMBRELL: Yes, sir,

THE COURT: Okay. And Mr. Lee, Kereen Lee will not
testify?

MR. GAMBRELL: That's correct. I would -- I need to
probably recheck with him this morning to make sure that

that is his intention. If I could have a moment to maybe
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1 speak with him in the conference room.

2 THE COURT: Yeah. I'1ll tell you what we're going to
3 do is it's 11:30. I don't want to get too much into your
4 case around lunchtime.

5 MR. GAMBRELL: I don't think my witnesses are goilng
6 to be very long, Judge.

7 THE COURT: Okay. 21l right. So you could probably
8 handle both witnesses probably within 30 minutes?

9 MR. GAMBRELL: I think so.

10 THE COURT: All right. &And I don't think

11 cross—examination should be that long.

12 MR. JOHNSON: No, Your Honor.

13 THE COURT: Okay. How much time do you need to talk
14 to him?

15 MR. GAEMBRELL: Probably about five or ten minutes. I
16 just want to make sure that he understands what I'm

17 telling him and that I can get a clear, coherent response
18 from him.

19 THE COURT: All right. Well, I'm going to leave the
20 bench for about five minutes, and then I'll be back. And
21 then I'll find out whether he 1s going to testify. And
22 then we'll move forward with your part of the case.
23 MR. GAMBRELL: Yes, sir.
24 THE COURT: Okay. I'll be back in about five

25 minutes.
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(WHEREUPCN, a recess 1s taken at 11:29 AM.)

THE COQURT: Mr. Gémbrell, you had an opportunity to
speak with your client, Mr. Lee, about his decision to
testify or not testify?

MR. GAMBRELL: I have, Your Honor.

THE COURT: All right. What is his —-—-

MR. GAMBRELL: His decision is to not testify.

THE CCURT: All right. Mr. Lee, would you stand for
me? All right. Raise your right hand.

(WHEREUPON, KEREEN DONYELL LEE is duly sworn.)

THE COURT: Can you hear me?

DEFENDANT LEE: Yeah.

THE CQURT: All right. Now, your lawyer,

Mr. Gambrell, has indicated to the Court that it is your
desire not to testify on your behalf; is that true?

DEFENDANT LEE: Yes, sir.

THE COURT: All right. Now, is that your decision?

DEFENDANT LEE: Yes, sir.

THE CCURT: You're sure.

DEFENDANT LEE: Yes, sir.

THE COURT: All right. Speak up so I can hear you.

Are you under the influence of anything at all that
may impact your judgment?

DEFENDANT LEE: No, sir.

THE COURT: All right. You're clear minded. You
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understand what you're doing. I mean, your answer about
not testifying, is that your decision?

DEFENDANT LEE: Yes, sir.

THE CCURT: Is it?

DEFENDANT LEE: Yes, sir.

THE COURT: All right. Do you need to talk to
Mr. Gambrell any more about your decision not to testify?
Let me just say this. You have the absoclute right to take
this witness stand and tell this jury your side of the
story. That is your right. That is your constitutional
right. Nobody can take that from you. You can get up
here and tell your side of the story. You don't have to.
If you don't, I will instruct the jury during my charge
that they cannot hold against you your failure to testify
or your decision not to testify. 1I'll give them some
specific instructions. But I don't want you to leave here
this week thinking that you didn't have the opportunity to
tell your side of the story because you do. You have the
absolute right to sit in that witness stand, face those
jurors and tell them your side of the story. But what
your lawyer 1s telling me 1s that you don't want to do
that. You choose not to do that. Is that true?

DEFENDANT LEE: Yes, sir.

THE COURT: And that is your decision that you

thoroughly thought about.
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DEFENDANT LEE: Yes, sir.

THE COURT: All right. Do you need any additional
time to think about that decision?

DEFENDANT LEE: No, sir.

THE COURT: Do you need any additional time to speak
to your lawyer about that decision?

DEFENDANT LEE: No, sir.

THE COURT: All right. 2and do you have any questions
of me regarding anything I just asked you or anything
regarding your decision not to testify or to testify? Do
you have any gquestions of me?

DEFENDANT LEE: No, sir.

THE COURT: Okay. All right. Any questions that I
missed, Mr. Gambrell?

MR. GAMBRELL: I don't believe so, Your Honor,.

THE COURT: All right. Wr. Johnson?

MR. JOHNSON: No, Your Honor.

THE COURT: All right. I make the finding based upon
my extensive guestioning of this defendant that he has
decided on the record that he does not want to testify.
And I asked him that question on three occasions and I'll
ask him again before I stop. 2And you do not want to
testify on your own behalf; is that correct?

DEFENDANT LEE: Yes.

THE COURT: You do not want to testify. Is that your
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answer?

DEFENDANT LEE: No.

THE COURT: No, what?

DEFENDANT LEE: Yes, sir. I don't want --—-

THE COURT: Speak up so I can hear you.

DEFENDANT LEE: I said I don't want to.

TEE COURT: All right. You saw how loud you were
talking on that wvideo? You can talk louder than that. So
tell me what you're saying.

DEFENDANT LEE: I said no, sir.

THE COURT: No, sir, what?

DEFENDANT LEE: I don't want to testify.

THE COURT: You don't want to testify. Okay. &All
right. Eave a seat.

All right. We're going to go ahead and move forward.
Everybody who needs to come in, please, ma'am, please,
sir, come on 1in.

We're getting ready to bring the jury back. We've
got two witnesses. Okay.

MR. JOHNSON: And, Your Honor, our cut-of-town
witness, Officer Jake Chupp, can we release him from his
subpoena?

THE COURT: Yes.

Any objection?

MR. GAMBRELL: No objecticn, Judge.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Jessiah Lee Direct by Mr. Gambrell 276

217

THE COURT: All right. He can go.

All right. Bring the jury in.

(WHEREUPON, the jury entered the courtroom at 11:49 AM.)

THE COURT: All right. Is the defense ready to
proceed?

MR. GAMBRELL: We are, Your Honor.

THE COURT: All right. Call your first witness.

MR. GAMBRELL: We call Jessiah Lee.

THE CLERK: Please pause here at the bench. Lay your
left hand on the Bible and raise your right hand.
WHEREUPON,

JESSTAH LEE
After having been duly sworn, testified as follows:

THE CLERK: Thank you. You may be seated. Please
state your full name for the record.

THE WITNESS: Jessiah Cliya Lee.

THE COURT: Do you want to spell that for me?

THE WITNESS: J-E~-$-S-I-A-H, C-L-I-Y-A, L-E-E.

MR. GAMBRELL: Thank you, Your Honor. May it please
the Court.

DIRECT EXAMINATION
BY MR. GAMBRELL:
Q Jessiah, how old are you?
i\ 17.

Q How are you related to Kereen Lee?
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A He's my uncle.

Q And his brother is your father?

A Yes.

Q Okay. What's his name?

A James Lee.

Q Where do you live?

A With my mom.

THE COURT: Speak up just a little bit more.
THE WITNESS: With my mom.

THE CQURT: Pull up your seat a little bit. Okay.

There you go.

BY MR. GAMBRELL:

= o E - * - @

= O B - &

Q

And where is that?

The address?

Yeah.

116 Riverview Drive.

That's here in Greenville?

Yes.

Okay. Where do you go to school?
Greenville Early Cocllege.

What grade are you in?

11th.

In March of 2020, I know that's four years ago, were

you at times that you stayed with your dad?

A

I was there for the summer.
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Q Okay. And this was during the COVID year of school.
A Yes.

Q Okay. How long had you been staying there?

P2y Since we had got let out of school.

Q Okay. And there were quite a2 few people stayinhg

thera at that time.

A Yes.

Q Do you remember March 31st of 20207

A Yes.

Q And the night before that, where did you sleep?
. On the couch.

Q Did anyone else sleep on the couch with you?

n C

Q Okay. BAnd can you describe how you woke up that next
morning?

A I woke up to B screaning.

o And what did you see?

A - beside me screaming.

Q Did you see anybody else in the room?

A No. It was just me and -

And what did she do after that?
I think that she went down the hall.

And you say you think. What's that based on?

I - &

I really don't remember, but I know that her mom

found out s0 I'm pretty sure she went down the hall.
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1 Q Did she get off the couch?

2 A Yes.

3 Q And did she -- how did she move from the couch? Did
4 she run? Did she walk?

5 A She ran.

6 Q Okay. And out of the living room?

7 2\ Yes.

8 Q Okay. Now, at that time, you have a little brother?
9 L Uh-huh.

10 Q His name is James, Jr.?

11 2\ Yes.

12 Q And there were two other boys that were staying
13 there, Nile and Major.

14 A Yes.

15 Q QOkay. Now, where did they usually sleep?

16 A In the doghouse in the shed in the backyard.

17 Q Y'all call it the doghouse?

18 g Uh-huh.

19 Q Is it more like a man cave?

20 y2y Yes.

21 Q Okay. Now, is it attached to the house?

22 A No.
23 Q Were they sleeping there that night?

24 y2y Yes.

25 Q Were they in the house by the time you woke up that
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morning??
A No.
Q Okay. Did they, at some point, come into the house?
A Yes,
Q Do you remember how long after vyou woke up they came

in the house?

A No. After all the commotion, I think they came in to
see what was geoing on.

Q Okay. And what happens after this incident? Did you

stay at home?

A Yeah. I stayed down at my dad's.
O Who all was there gtill?

A Everybody was there still.

Q Except for Kereen?

A Yes.

©

Okay. And did you have an opportunity to interact

with [l that day?

a Yes,
Q And how would vou describe her that day?
A We went back to normal.
Q Did you notice any change in her behavior at all?
A No.
MR. GAMBRELL: Okay. Thank you, Jessiah. Answer any
questions ---

THE COURT: All right. Cross—examination,
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Mr.

Johnson.

MR. JCHNSCN: Thank you, Your Honor.

RG EXAMINA

BY MR. JOHNSON:

Q

So while you were sleeping on the couch, so T get

everything right, Monguies and James —- cor Cliff, they

were in their bedroom?

I

room?

OO O

o0

Q
23
Q
A
Q

My dad wasn't at home.
He was already at work?
Yes.

And you had Kereen and his girlfriend in their

Yes.

During the middle of the night?

Ch, yes.

And then vour brothers out back.

Yes.

When - screamed, is that when you woke up?
Yes.

Were you awake before that?

No.

QOkay. So you only awcke when she screamed.
Yes.

So you don't know what happened from when she woke up

until she screamed.
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A Yes.

Q So you don't know what she experienced at all?

A No.

Q And you said she went back there and told her mom
what happened. What was what happened?

MR. GAMBRELL: Judge, I will object to that 1f ---
MR. JCHNSCON: I withdraw, Judge.

THE COURT: All right. I'm going to sustain the

objection. Move on.

BY MR. JCHNSON:

Q So you don't know what happened.
A No.
Q You just heard her scream and her crying.
A Yes.
MR. JOHNSCN: All right. Thank you. No further
questions.
THE COURT: Any on recross?
MR. GAMBRELL: Nothing on redirect, Your Honor.
THE COURT: Redirect. 1I'm sorry.
Yes, ma'am. You can step down.
All right. You can call your next witness.
MR. GAMBRELL: James Lee.
THE COURT: Mr. Lee, come forward.
THE CLERK: Please pause here at the bench. Lay your
left hand on the Bible and raise your right hand.
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WHEREUPON,
JAMES LEE
After having been duly sworn, testified as follows:
THE CLERK: Thank you. You may be seated. Please
state your full name for the record.

THE WITNESS: My name 1s James Clifford Lee.

MR. GAMBRELL: May it please the Court, Your Honor.

THE COURT: Yes, sir.
DIRECT EXAMINATION

BY MR. GAMBRELL:

Q Mr. Lee, do you go by Cliff? James?

. Either.

Q Either?

A Yeah.

Q Is there one that you prefer?

A Cliff.

Q What is your relation to Kereen Lee?

A That's my brother.

Q Ckay. And is that your younger or older brother?
A Younger brother.

Q How much younger is he?

A Five years younger.

Q OCkay. And when y'all -- when he came in when he was

born, who was in y'all's household?

a My grandmother and my mother.
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Q Okay. And you and Kereen?

A Uh-huh.

Q Okay. Did you notice as he was growing up anything

different about him?
A Well, he -- he can't learn, you know what I mean?
He's just real slow at it. But to me i1t wasn't that
different because it's my brother, you know. He's just
slow.
Q Yeah. Did -- and at school, was he in any special
classes?

MR. MCCOLLUM: Objection, Your Honor. We need to
approach. May we approach?

THE COURT: Sidebar?

MR. MCCOLLUM: Yes, Your Honor.
{WHEREUPON, a bench conference was held off the record.)

THE COURT: All right. Go ahead, Mr. Gambrell. You
can proceed.

MR. GAMBRELL: Thank you, Your Honor.

BY MR. GAMBRELL:

Q During school, was Kereen 1n any special classes?
iy He was in special ed.
Q Special ed classes.

Do you have any knowledge at any time when he was a
child if he was determined disabled?

A Yes.
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1 0 Do you recall when that was?

2 A I'm geing to say he was about 8.

3 Q At 8.

4 And what was the nature of his disability?

5 A That he couldn't learn past a 6é-year-old.

6 Q So was it an intellectual disability?

7 A {Nods head affirmatively.)

8 Q When did your mother die?

9 A In 19%94.

10 0 How old were you?

11 A I was 16 -— 15, 16.

12 Q And how old was Kereen?

13 A He's five years younger than me, so he was 9 or 10.
1} Q And has y'all's father ever been in your life?
15 A In mine but not his.

16 Q Okay. And where did y'all stay after your mom
17 passed?

18 A In the home that we're in now.

19 Q And did anybody stay with y'all?

20 A I had an aunt who lived with us.
21 Q And when you turned over the age of 18, did you
22 become Kereen's representative payee?

23 A Yes.
24 Q Okay. And are you also his power of attorney?
25 A I am.
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Q Ckay. And he lives with you?

y2\ He does.

Q Ckay. Do you pay all his bills?

L I do except for his cell phone bill.

Q Has he ever -- has he had a job?

A Not really. Just cutting grass or stuff like that.

MR. GAMBRELL: Ckay. Thank you, Mr. Lee.
THE CCURT: All right. Cross-examination?
MR. MCCOLLUM: Yes, Your Honor.

CRCSS EXAMINATTION

BY MR. MCCOLLUM:

A

Q

Good afterncon, Mr. Lee.

How are you doing?

Good. Thank you.

You love your brother; is that correct?
Yeah.

And you potentially have been taking care of him

since you've been young and he's keen young; is that

correct?

A Correct.

Q and you would do those things to ensure that he's
okay; 1s that correct?

F: Say that one more time?

o] You would ensure that -- you would do the things to

ensure that he's in the best position to be part of his
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life; is that correct?
A I try.
Q Would you also say the same for your daughter as

well? Is that correct?

<« A For my daughter, I try.

I have two sons, too. I try for those, too.

Q You said Kereen was diagnosed with an intellectual
disablility.

A You sald what now?

Q Kereen was diagnosed with an intellectual disability;

is that correct?
A That's correct.
Q That it affects his ability to learn and to perform

at school, perform tasks?

p:y (Nods head affirmatively.}.

Q But it should not affect his moral compass; 1is that
correct?

A What do you mean?

Q It shouldn't affect if he's atiracted to young

children; is that correct?
A I wouldn't know what nobody's brain does, but I
wouldn't say he's attracted to young girls.

MR. MCCOLLUM: Thank you.

THE WITNESS: You're welcome.

MR. GAMBRELL: Nothing on redirect.
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THE COURT: All right. Sir, you can step down.

THE WITNESS: Thank you.

THE COURT: Any other witnesses, Mr. Gambrell?

MR. GAMBRELL: No other witnesses.

THE COUR&: All right. Ladies and gentlemen ¢f the
jury, you've heard all of the testimony from the State and
you've heard all of the witnesses and testimony from the
defendant. So what we're going to do right now is I'm
going to send you to lunch. And when you return from
lunch, you will hear the closing statements of both sides.

And as I told you at the start, that as I indicated
in opening statements, closing statements are just what
these —- both sides have indicated that the evidence that
has been submitted would show. And opening statements as
well as closing statements are not considered evidence.
That's just their opinions as to what the evidence shows.

So what I need you to do is go to lunch. Please,
ma'am, please, sir, do not talk about the case to anyone,
to each other or anyone. I'm going to let you come back
at 2 o'clock. So it's 12. You'we got till 2 o'clock.

And then at 2 o'clock you'll come back. We'll go directly
into opening [sic] statements. And immediately after
opening statements, probably maybe a couple minute break
or so I'll charge you on the law and then, Mr. Foreman, we

would begin the process of deliberations.
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Okay. So I'm going to send you to lunch, but I'11
see you back at 2 o'clock. Be in your jury room at
2 o'clock.

(WHEREUPON, the jury exits the courtroom at 12:05 PM.)
<THE COURT: All right. Just briefly before we break,
we're still on the record, let me see that. I appreciate
-~ I guéss you had an opportunity, Mr. Gambrell, to take a
look at the proposed charge?

MR. GAMBRELL: I do, Judge.

And before that I would like to renew my motion for a
directed verdict as well.

THE COURT: All right. Okay.

MR. GAMBRELL: But yes. And I would have an
inclgsion to that with regard to the specific intent
charge.

THE COURT: All right. As it relates to renewing the
motion for a directed verdict, the Court denies the same
based upcon the same grounds as before.

MR. GAMBRELL: Yes, sir.

JURY CHARGE CONFERENCE

THE COURT: All right. So you've got a copy of what
was submitted to me?

MR. GAMBRELL: I do.

THE COURT: All right. And you were talking about

the intent provision?
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MR. GAMBRELL: I don't know -- let me see if I can
find it. Yezh. There is a paragraph on intent, but this
is obvicusly a specific intent.

THE COURT: All right. Which line?

MR. GAMBRELL: yWell, I just want to include the
language from State w. Reid, 679 S.E.2d 154.

THE COURT: Give me that cite again.

MR. GAMBRELL: 679 S.E.2d 194, 383 5.C. 285. I'm
sorry, Judge. I'm citing to the Court of Appeals
decision. There was a Supreme Court -- that case went up
to the Supreme Court. That cite it 383 S.C. 325,

713 S.E.2d 274, 2011.

THE COURT: Are you familiar with that case?

MR. McCOLLUM: "I have it pulled up, Your Honor.

THE COURT: What specific language are you asking?

MR. GAMBRELL: Under A, the Supreme Court says: In
the context of an attempt crime, specific intent means
that the defendant intended to complete the acts
comprising the underlying offense.

THE COURT: Okay. Look on the paragraph right almost
to the end. It says: Criminal intent 1s a mental state,
a conscious wrongdoing. It is up to you to determine what
the defendant intended to do based on the circumstances
shown to have existed. How is that different than what

Reid says? 1I'm in that paragraph on -- the paragraph
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right above the last paragraph. It says exactly ---

MR. GAMBRELL: I think that's a totally different
concept. This is taken straight from the Supreme Court.

THE CQURT: Are you reading in the context of an
attempt —--—-

MR. GAMBRELL: Right. I think that's for general
intent is a mental state of conscious wrongdoing. That's
more of a general intent.

THE COURT: All right. Let me read. I'm in the Reid

——- 1s that the Reid case? OQkay. It says: In the context
of an intent crime, specific intent means the defendant
intended to complete the acts comprising the underlying
offense. That's what you're talking about.

MR. G%MBRELL: That's correct.

THE COQURT: All right. And then it says: the
evidence -- well, it's a jury questiocn about that. But
anyway, that's the language.

You got that case in front of you?

MR. JOHNSON: We have it on our phone, Your Honor.

We haven't seen it before. However ---

THE COQURT: What year is that case?

MR. GAMBRELL: It's 2011. BAnd it's from an attempted
CSC minor second degree.

THE COURT: Okay. It's a Supreme Court case?

MR. GAMBRELL: That's correct.
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MR, JOHNSON: And, Your Honor, there -- also, on the
second page, there is a specific paragraph for attempt or
it mentions specific intent.

THE COURT: Same page of what you gave me?

MR. JCHNSON: On -- ;r excuse me. Page 7. ExXcuse
me, Judge. Under the first degree CSC with a minor, it
has the attempt. That's taken from Judge Ralph King
Anderscn's jury charge book. Your Honor, I think it just
explains it well. It says it and it's easy to understand.

THE COURT: Yeah. But I think his argument is this
was a general intent as to any particular offense. This
Reid case is about a CSC with a mincr. Is that the
difference, Mr. Gambrell?

MR. GAMBRELL: Right".

And to be honest with you, Judge, I think I would
object to their whole intent paragraph because I think it
goes to —-- it doesn't speak of what the intent that is
required for this crime which is specific intent.

MR. JOHNSON: It does, Your Honor. It's under the
attempt. It say specific intent.

MR. GAMBRELL: But it doesn't define what specific
intent is.

THE COCURT: Ckay. Where are you? You're on the page
that says "intent," right?

MR. JOHNSON: No, Your Honor. I would have no
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objection to adding the Supreme Court's language.

THE COURT: All right. Adding that language cures
the difficulty?

MR. GAMBRELL: Well, my problem is, is that some of
their language that they;re using in here is coming from
general intent.

THE COURT: Yeah. But, you know, I think if you add
the paragraph you're talking about, I think it cures your
issue, doesn't it?

MR. GAMBRELL: Yeah. But when you say "criminal
intent is a mental state of conscicus wrongdoing,™ that is
more of a general intent. That's confusing to the jury
when you go through those statements.

THE COQURT: 'Okay. Here's what I'll do. I'll take --
because I think that language says the same thing. But
since it's in that case, we'll take those two lines out
and put this line that's in the case. Does that cure you?
I'll get my law clerk to do that.

MR, GAMBRELL: Again, I would object to the sentence
after that -- to the paragraph after that.

THE COQURT: Why?

MR. GAMBRELL: That criminal intent can arise from
action or failure to act and may arise from negligence,
recklessness or indifference to duty or to consequences

that are considered by the law to be equivalent of
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criminal ---

THE CCOURT: What's your objection to that?

MR. GAMBRELL: Because that's more of a general
intent. This 1s a specific intent. T would say if you
would take out the last two paragraphs and replace it with
the language from Reid that I would be ckay with.

THE COURT: What's the State's position?

MR. JOHNSCN: Your Heoneor, I'm trying to find ocut
which paragraph we're talking about. I didn't have any of
this prior.

THE CQURT: Are you talking about in Reid? 2ll
right.

MR. GAMBRELL: I'm talking about the last two
paragraphs of the jury charges ——-

THE COURT: ©Cn page 6.

MR. GAMBRELL: --- under the intent.

MR. JCHNSON: You said you want that last paragraph
out? Which ocne?

MR. GAMBRELL: The last two paragraphs.

MR, JOHNSON: Your Honor, I think I would have no
objection to removing that last paragraph. However, the
second to the last paragraph, the criminal intent is a
mental state, a conscious wrongdoing, I don't think that's
confusing at all. I think having that in there, it

explains tc them who somebody might not have the
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understanding of what criminal intent even means, coupled
with the language that he requested directly from the
Supreme Court explaining specific intent. And then ---

THE COURT: Okay. Listen to what I'm instructing my
clerk to do. I'm looking at Reid. It says: 1In the
context —- this is what we're going to say and I think it
will cover both of those paragraphs. In the context of an
attempt crime, specific intent means the defendant
intended to complete the acts comprised of the underlying
offense. Okay. I'm also going to say: In the context of
an attempt crime, specific intent means that the defendant
consciously intended the completion of the acts comprising
the offense. That covers both of those paragraphs.
That's what I'm replac}ng it with. That's what you asked
for.

MR. GAMBRELL: Correct.

THE COURT: And so we're going to take out —-- you see
what I'm saying? It covers both —--

MR. JOHNSON: Yes, sir. Absolutely.

THE COURT: So we're going to take out these two
paragraphs.,

MR. GAMBRELL: Could you read that part one more
time, Judge, what you're going to add?

THE COURT: All right. We're taking out the last two

paragrapns, and this is what it's going to say: In the
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content of an attempt crime, specific intent means that
the defendant intended to complete the acts comprising the
underlying offense.

MR. GAMBRELL: Okay. I'm sorry.

THE COURT: In the context of an attempt crime,
specific intent means that the defendant consciously
intended the completion of acts comprising the offense.

MR. GAMBRELL: Yes, sir.

THE COURT: That's what I'm replacing these two
paragraphs with.

MR. GAMBRELL: Okay.

THE COURT: Okay. All right. What else have we got?
Is that it?

MR. GAMBRELL: That's it.

THE COURT: Okay. Jury form, really -- it's really
just simple. Indictment, attempted criminal sexual
conduct, guilty or not guilty, check, foreman signs. Real
simple. Nothing -- I mean, ke glad to take a look at if
you want to, but it's real simple.

MR. JOHNSON: State's fine, Your Honor.

THE COURT: All right. So my law clerk is going to
do that. And then when we come kack from lunch, we'll go
into closing.

So even though he didn't testify, you know, he did

put up some evidence. S0 you know how you ---
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MR. JOHNSON: Yes, Your Honor.

THE COURT: A&ll right. Anything else?

MR. GAMBRELL: Is it an open and closing and they
rebut to my ---

THE COURT: Yeah. They wouldn't get to rebut if you
hadn't put up anything.

MR. GAMBRELL: Correct.

THE COURT: They just sit quietly.

MR. GAMBRELL: I understand.

(WHEREUPON, a recess is taken at 12:16 PM; proceedings
reconvened at 2:03 PM.)

THE COURT: All right. Anything?

MR. GAMBRELL: Judge, it was brought to my attention
right before or right after we broke that I'm not sure
that I actually said the defense rests. So 1f we need to
put that on the record, I'm happy to do so.

THE COURT: Okay. I'll let you put that on the
record and then we'll go into closing arguments.

Okay. All right. I don't know if I need to do this.
I'1l do it now as I may forget to do it later. We're
getting into the portion of the trial where there may be
-- at some point there's going to be a verdict in this
case at sbme point. And those of you who are sitting in
the pews, please, ma'am, please, sir, I don't want any

outbursts, any reaction at all. Please do that for me.
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Let's just make this as orderly as we possibkly can.

211 right. ©Okay. Let's bring them.

(WHEREUPON, the jury entered the courtroom at 2:05 PM.)

THE COURT: All right. We're back on the record.

Mr. Gambrell?

MR. GAMBRELL: Yes, sir, Judge. The defense rests.

THE CQURT: All right. Thank you so much.

All right. We are getting ready to go into closing
arguments. This is addressed to those of you in the pew.
I will not have anyone entering or exiting during closing
arguments and alsc the subsequent charge by the Court. So
make sure you are where you're supposed to be right now.
So I'm not going to let you in or out.

Okay. Ladies and gentlemen of the jury, you've heard
all of the testimony and received all of the evidence that
you're going to receive in this case from both sides. It
is now time for the attorneys to give you what is called
closing arguments.

Here, again, I know I'm repeating myself, but I'll
have to do that again. Opening statements they gave you
telling you what they think the facts should show and the
path that the facts and evidence would follow. You've now
seen all that evidence and you've heard all that
testimony, so now they get to give you closing arguments

and tell you what you've seen and what you'wve heard, in
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their opinion what that led to in terms of what path that
would follow. Neither one of those statements, opening
statements nor closing statements, are considered evidence
in the case. It's just like the indictment. It's not
considered evidence at all.

So both sides are ready to move into closing
statements -- closing arguments?

MR. JOHNSON: Yes, Your Honor.

MR. GAMBRELL: Yes, Your Honor.

THE COURT: 211 right. The State has the burden, so
you go first, Mr. Johnson.

CLOSING ARGUMENTS

MR. JOHNSON: Thank you, Your Honor. May it please
the Court, Mr. Gambrell, Mr. Lee.‘

Ladies and gentlemen, this week we have had to talk
about some things that are uncomfortable and things that
are difficult and I want to apologlze for that. No one
here in this entire courtrocom ever has to think about this
kind of thing again.

However, unfortunately, child molestation, child sex
abuse 1s, in fact, a reality. But I think we need to look
at who has a choice here. 211 of you have a choice to be
here. You were all chosen toc fulfill your duty for jury
duty, and we appreciate that, both sides.

Me and our team, we choose to work in this field,
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this line of work. We have a choice tec be here.

Mr. Gambrell chooses to defend the constitutional rights
cf the accused. The one person that deesn't have the
chaice to be here is Ms. _ She didn't
cheoose this. She didn't choose to be the object of this
man's sexual desire. However, here we are,

And, again, back in my line of work being a
prosecutor, obviously, I don't get to pick the cases T
take. I don't get to choose what crimes happen in our
community. Sometimes victims are unable to testify.
They’'re too young. Sometimes they're not able to testify
because they're not here with us anymore. Sometimes
they're scared to testify. And obviocusly, with that,
sometimes I don't have all the evidence I want, that I
need. Sometimes the defendant doesn't make a statement.
They don't speak with law enforcement. They don't get
caught in lies. However, that's not what's going on
today. That's not what you heard this week.

Ladies and gentlemen, this is not a whodunit. No
doubt about it. I have to prove that he is guilty of
attempted criminal sexual conduct with a minor in the
first degree beyond a reasonable doubt.

As Mr. McCecllum said in the beginning, beyond a
reasonable doubt is not beyond all doubt. You can believe

aliens did it. That's a doubt. That's not a reasonable
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doubt. I know that's silly, but that 1llustrates the
point. TIt's got to be a reasonable doubt, and that's my
burden and I welcome it. That's what it should be.
That's what this country is built on. We have to prove
beyond a reasonable doubt. '

Now I'm going to march through the evidence, explain
why we've done that. But before we do that, let's talk
about something you don't have to consider, totally
outside of your purview so that you don't have to consider
and shouldn't consider, can't consider is sentencing,
punishment, what you believe ngeds to be done. That's not
my job. That's not your job. That's His Honor's job. So
some of you may think that he deserves the book thrown at
him. Some of you think he should get cgunseling,
rehabilitation programs. But you don't have to discuss
that. Almost certain we are all on different pages on
that. But, again, we can't consider that. That's the
judge.

So what evidence do we have? As you've seen, this
case 1s based on testimony of the victim and the
defendant. You've got to weigh the victim's credibility.

I want you to look and think about what you saw from
Ms. - Did she look like she was lying? Did she
look 1ike she wanted to be here? TLook at what incentive

she has to lie.
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So if anybedy has children or knows anything about --
or have been arcound children, you know that kids lie big.
If her goal was te get this man in trouble, is this the
lie that she would create? No.

When children lie, they lie big. Again, she would
have made up some fantastic story about some violent rape
with these incredible details to ensure that he's punished
to the max. Because that's how 10-year-olds think. A
10-year-old wouldn't wake up and make up this lie that her
uncle -- uncle stood above her and tried to but his penis
in her mouth. 10-year-olds don't think like that. She
doesn't know what an erect penis is, why that happens.
She's a 10-year-c¢ld. She's not used to being the desire
or the object of a 38-year-old man's desire. That's not
the kind of lie a kid would make. Again, kids lie big.

Furthermore, sometimes people lie for attenticn. And
that's when you look at her on the stand. Did that little
girl look like she was having a good time? Is this what a
girl her age dreams of, that you get to wake up one
morning when you're 10 years old and you get to see your
uncle's penis? 2And then you're so lucky you get to go
tell your mother about that, you've geot to explain it in
detail. You have to wipe off your mouth. You have his
side of the family's upset with you that you came forward.

You get to do all that and she calls %-1-1, her mother.
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And she's lucky enough to be able to say that story to law
enforcement. And then she's lucky enough to come in here
and talk with a bunch of prosecutors and victim advocates
and keep telling that same story, same story that dcesn't
change everybody.

Also, she could be lucky enough to get to wait for
four years to get a trial date and to come in here and be
lucky enough to explain it in a room full of strangers,
being on the record. All of a sudden, her name on the
indictment isn't SB. Everyone knows what little girl
we're talking about now, and to be cross-examined and have
her story picked apart. In what world is this what a
little girl dreams of?

She has life experiences that I'll never_have, that I
can imagine I don't think that is something children dream
about. This is the fun story that everybody wants to be.
You heard she's a good student. She likes ELA class.

This 1s where she wants to be right before the
end-of-the-year exams? This is what she wants to kick off
her summer break? Give me a break. Give me a break. Her
story stayed consistent.

Up teo that, what I just said, that is our
prototypical criminal sexual conduct case with a minor.
You have a child coming forward and disclosing it. We

have their word for it. Those are tough cases, no doubt
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about it. Because it's her word against his. Happens all
the time. Again, that's the prototypical case. I submit
to you that that is beyond a reasonable doubt.
Fortunately, that's not a discussion we have to have
because there's so much more. We have the defendant's
stories, plural, stories. We have a confession from the
defendant.

Just because we're at trial here today does not mean
that this is a complicated case. This is straightforward.
The evidence is monumental.

Now, my plan was to go through and to watch these
videos again. However, since we watched them today, I
don't want to make this any longer than it has to be, so
I'm just going to pull out the quotes that I think are
relevant. In your jury room, you will have the flash
drives and all the evidence, so if you would like to watch
them, please do. If there's anything in here that you
don't remember or you think's different, watch the wvideo.

So throughout the video and all the clips, he has all
these different stories. You've seen it. As Detective
Paris explained, they evolve. There's only one truth. He
has eight truths or eight stories, but only one truth.

The truth doesn't evolve. Pro tip from your local
prosecutor: If you're going to lie to police, pick a

story and stick te it.
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But let's start with Mr. lee's first story to Officer
Chupp. That's when he's in the back of the police cruiser
on body cam. 5o not the detective. Talk to the officer.
It's right after he's taken into custedy. Again, Officer
Chupp had know idea of the facts. Ee got on scene,:knew
this man was accused of something, detained him. He
wasn't under arrest, He just detained him, read him his
Miranda rights.

Mr. Lee says, "I didn't do anything. I heard her
scream. I came in there and looked down, and she Jjumped.
I looked down, and then when she jumped up, I asked her
what's wrong with her. That's all I did. I don't know.

I don't know nothing.”

He goes on again, explains the story again in that
same video. "Yeah. I was in my room. I heard her
scream, so I went up there and locked down at —-- and when
she looked up tc me, I asked if she was all right. That's
all T did. I don't know if it was a rat or whatever it
was. I don't know. We do have little rats, and they will
crawl on you."

Obviously, Officer Chupp is —- he had no idea what's
going on. But these rats, because that's part of the
story becauss he knows - woke up, something touched
her on the lip. Sc he's starting to talk this story

before gquestions are even being asked.
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Story Number 2, this is to Detective Paris when he
first gets to the station after he's read Miranda. So,
again, he's read Miranda, his Miranda rights twice by
Officer Chupp. He's read them by Detective Paris, and
Detective Paris has him read them back to him. And each
time they ask if he understands, he says yes.

The second time, second story, Detective Paris asked
him what happened. Mr. Lee, again, says, "I was in my
room. I was watching TV. I heard my niece scream, so I
went to check on her. When I bent down, she Jjumped up and
started holding her mouth."

So now the rats have kind of gone away. Now the
story is I heard her scream. I ran in there. She was
still laying down somehow. And when I got over her, she
jumped up and something hit her mouth. So the first
evolution.

Story Number 3 kind of merged the previocus two.

Mr. Lee says, "That's what happened. I was sitting in my
chair like this. I was watching TV. Matter of fact, I
was watching Martin. I heard my niece screaming. I went
in there. I locked down. She jumped up. I said, 'What's
wrong with you?' She just be like this," covers his
mouth. "I said, 'What's wrong with you?’

"She said, '"I'm going to tell my mama.'

"So I don't know what happened. We got rats. Rat
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must have ran across her mouth."

And then in that same story, he talked about her
being asleep.

So there we have he heard her screaming. He gets up,
runs in the room, she's asleep. She'’s just screaming, but
now she's asleep. He goes over her. She jumps up and
hits her mouth, but it was probably a rat.

You can't put logic on a lie, as Detective Paris
says. This story is fanciful. He's just grasping for
straws, trying to think on his feet.

Fourth story, no more screaming. That's out the
window. Now it’'s a phone alarm goes off, one of the
girls' phones. &s the evidence shows, these children
didn't have telephones. You're going to lie, know your )
facts. They didn't have phones. - was 10.

Mr. Lee, "My niece's phone alarm went off. I went in
there and cut the alarm off, went back to my room.” Said
he sat there, watched TV. He went up, smoked a Black &
Mild. Later on he goes, "So I cut that off again. I had
gotten a little string with a little top, and I threw it.
I was hitting her with it, and I accidentally hit her in
the mouth. And then when I went over there, my pants bes
baggy.”

A1l of a sudden, it's not the rats. Now it'=s this

top on a string. And he knows he's got to explain why his
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pants are down, so he starts laying the foundation for
baggy pants. Because he knows he's got tc explain why his
erect penis was exposed. Again, laying the foundation.

Detective Paris asked, "So you're going to say your
penis just fell out?”

"Because my pants, I've got on boxers and shorts."

Detective Paris, another follow-up question, "Why was
your penis hard?"

"Because I just got out of the room with my girl."

Detective Paris, "How did your penis even get close
enough to hit her?"

Mr. Lee says, "I went up to her like this, and she
jumped up and did like that."

Detective Paris still, "Why was your penis hard?"

"T don't know. It gets hard on its own."

And to explain that, my favorite part, "Why was your
penis hard when you're standing over this 10-year-old
girl?™

"I'm a Scorpic. We're more sexual, more than any
other horoscope, so mny thing gets hard when the wind
blows.™"

Story Number 5, now he's got a TikTck prank. I'm
sure many of you know what TikTok is, a social media
platform. "I hit her with a lid, a pen lid. I hit her

with a pen lid." 2&nd a quick sidebar, no pen 1lid was
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found. There's no top with a string. EHe's just making
these up. It was not on scene.

Detective Paris is, "Okay. Where did you hit her?"

"I don't know."

"Why did you throw that at her?"

"I was playing a joke. I was fixing to deo a TikTok
or something. I was fixing to do a TikTok but I forgot my
camera on my phone so I had toc hit her with a top, a lid
top, but I didn't know where it went to. 8So I went back
to get my phone. I went back halfway. She did like this.
I went, 'What's wrong?' B&nd I just locked at her. She
said she was going to tell her mom. I deon't know.™

Detective Paris, "Let's back up. You said you got
close to her and your penis fell out. Now you're saying
you were halfway across the room?”

"No. When I hit her, I was across the room with the
top." Now he's saying to the bkody cam, small house, but
he's saying he hit her with a top from acrecss the room,
and then she got up. "I went over there and I was like,
'What's wrong?' She jumped up and her lip -- I thought I
hit her lip with the top on her lip. When she jumped, I
jumped. My pants fell and I tried to pull them up. 2And I
um. .. "

Detective Paris comes up and says, "S¢ as you got

close to her, your penis fell out?"
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"When I walk, my pants were already coming down. I
was walling and my pants were falling like this.”

Detective Paris says, "So you think your penis came
out when you pulled your pants up?"

"Yeah."

"So you got real close and your penis was out?"

"That might be what happened.”

Might be? Might be? You're talking about your
exposed penis in front of a 12-year-old girl --
10-year-old girl. Excuse me.

Story 6, this was the one where he's standing over
her with his erect penis. He's thinking about how cute
she is. Remember that? You watch that video again. He's
thinking about how cute she is. He wouldn't mess with her
now. She's too young, of course. He's telling the
officer this. Now, older, sure. I'm attracted to her.

and then she jumped up. He was standing there
admiring her, thinking about her, and then she jumped up
and something hit her lip. ©No more phone ringing. She's
not screaming anymore. The TikTok prank's out the window.
Starting to get closer.

And excuse me for talking about this in court, but he
talked about how he was horny and it was a moment of
weakness. Total shift in the story here. TikTok prank,

rat, now he's like, "I was hcorny. I was standing over her
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and it was a moment of weakness."

He gets close. After stating he was horny, and at
the moment of weakness, he admitted that he wanted to go
to the bathroom to relieve himself, to masturbate.
Standing over her, he's getting worked up, and I just
don't know what happened. Blacked out. Again, another
absolute left turn.

Detective Paris asked, "So you were standing there
getting worked up, right?"

Mr. Lee, "That's when I was standing there. I was
just looking at what was going on. I was just sitting
there and I got hard. I don't know what happened after
that.”

30 now he wasn't erect, again, excuse me, because he
was in the room. He admits, says, "I was sitting there
getting worked up," and that's when his penis became
erect, standing over, again, let's not lose sight of it, a
10-year-old little girl.

Detective Paris, "Let me ask you this. You say you
don't remember. You think it's possible that you just got
overcame and you Jjust went over there with your penis and
touched her mouth?”

Mr. Lee, "I don't know."

This is not an acceptable answer for this scenario.

"Did your penis touch her mouth when you were aroused?
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You already admitted you were sitting here looking at her,
attracted to her, getting aroused. Did your penis touch
her mouth?"

"I don't know."

Is that a reasonable response for a man who didn't do
this? He'd be like, oh, my God. WNo. That is terrible.
That is the child I loved. Thaf's a family member., Not I
can't tell you. Sorry.

Story Number B, Detective Paris, "Well, you were
having thoughts about it?"

"I have thoughts, but I ain't do it."

"What were your thoughts? Tell me that if you want
to."

He was thinking and said, "Well, if she were old
enough, I'd mess with her." BAgain, 10-year-old child.
This is what he thinks is reasonable to have a
conversation with a police officer. If I say these
things, they'll get off my trail. Yeah. I'd mess with
her if she was a little older, but not now. That's crazy,
We're talking about a little girl.

Detective Paris, "So what turns you on? Thinking if
she was old encugh?"

Mr. Lee, "Yeah."

You're sitting -- standing over her thinking about

her being older.
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"So just the thought of her being old encugh got you
ready? What about her sister? Ain't that her sister
lying on the other side? What made you go to her instead
of Jessiah? You like Ms. Bryant more than Jessiah?"

He's very candid. He says, "I was thinking, well,
you know, that's my niece too."

Detective Paris says, "So you like them both?
They're both cute?”

"They're all right. Jessiah's my niece. That's my
real niece. She," as in - "that's Jjust my --
that's just my brother's girlfriend's kid. T just call
her my niece. O©Cf course I wouldn't do it to my blood
relative. But this is just my brother's girlfriend's
kid."

"Because she ain't blood?"

"Yeah."

"You don't mess with blood?”

Shakes his head no.

So there's this line. That's where he cuts it off.
Being sexually attracted to and acting on it to a
10-year-o0ld that's not bloocd is fine, but the secend she's
related to you, that crosses the line,

Detective Paris, "Do you regret anything about
today?"

Mr. Lee, "Yeah. T should not have been in that
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living room where they're at. I should have stayed my
butt in my room."

He goes on. "If you could say something to her right
now, what would you say?"

"I'd apologize."

"What's there to apologize about if you didn't do
anything?"

"I'd like to apologize to her and tell her I'll stay
away from her.”

"Why would you say those things? "

"I get close to her. Every time she comes up here,
this happens."”

"Is it because you're so attracted to her?"”

"I don't know. Maybe it is."

"You feel like you lost a bit of control this
morning?"

"Yeah." Mr. Lee admits he lost control.

"What would you be sorry about today?"

Mr. Lee says, "Whatever happened today. Like if my
penis hit her mouth, I'm sorry abkout that. I'm sorry that
I was so close to you. I won't be close to you anymore."

If my penis hit your mouth? Come on.

"Just man-to-man, seriously, man-to-man, would you
sleep with her?"

"No." Then later says, "If she were old enough, I
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might have sleep with her, maybe just put my penis in her
mouth."

Detective Paris, "What do you like about her so
much?"

"Her attitude.”

Detective Paris says, "What is she, sassy or
something?”

"Yeah. You can say that.”

"You don't like her body?"

"T like her personality."

Detective Paris says, "Well, what do you like in
women visibly?"

"I just like personality. I go for personality."

Later he goes, "What enticed you over there today?
Because she was asleep, couldn't talk? You know what I'm
saying?"

Mr. Lee, "I don't know." Not no, absolutely not.
That's a 10-year-old girl. What are you talking about? I
don't know what arcused me so much this day.

Bach story changes. Each story gets a little closer
to the truth. The facts change constantly except for one
thing: his penis being out. Because he knows that's the
one you've got to explain away. That's what she saw.
That fact, once it's introduced, stays consistent.

A few other incriminating statements I think are
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relevant: I need classes. She's growing up. She's cute.
I'm going to have thoughts, but I ain't do it. If she was
older, I'd mess with her. Thinking about her getting
older, that turns him on. She ain't blood. This was just
a moment of weakness. I lost control. If he could, he
would apologize to her. BAgain, we're talking about a
10-year-old. I know I've said that ten times, but I think
it is incredibly relevant. We're talking about a
10-year=old, these casual conversations about this.

Detective Paris is trained. Obviously, he knows what
he's trying to do. This man is talking about this, that a
small prepubescent girl, so casually being attracted to
her.

Now, what's he charged with? He's charged with
attempted criminal sexual conduct with a minor in the
first degree. It's a mouthful. So attempt, have toc prove
a sexual battery and I have to prove that there's a victim
who's less than 11. So those are my three elements:
attempt, sexual battery, less than 11. She's 10, sc the
third element's gone. So I Jjust have to prove that he had
attempt for a sexual battery.

Now, I'm going to go through the law, but I don't
give the law. I'm just giving you a roadmap of kind of
what I'm thinking. The judge gives you the law. Anything

I say is different than what he says, you go with what he
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says.

An attempt, what does an attempt mean? Can you just
think about something? Does that count? No. Just
thinking about it, it's not an attempt. You have to make
an act. The law is an overt act. You have to make a step
forward in the direction to fulfill your goals. For here,
it's the sexual battery of this child.

What is an overt act? So I'm sitting here thinking
where does the overt act start? I submit to you we have
it well before he puts his penis in her mouth. When this
man made the decisicn to go into a room with a sleeping
girl and become erect, that's an overt act. That gets us
there. Him just going in the room with an erect penis
exposed to the sleeping little girl, I submit that's
enough. We have more.

I think when he stands over hexr, he pulls his pants
down, exposes himself, that -- my goocdness, if that's not
an overt act, what is?

And then beyond that, he touched her on the lip
twice. The first time, overt act; the second time harder,
overt act. I submit to you the evidence is clear that he
touched her lip. Why else would he be making stories up
about the top? But even if you don't buy it, I think you
should, but even if you don't, everything he already

confessed to, that's plenty. That's the overt act.
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Next is a sexual battery. There's multiple of those.

This is a broad -- it's what typically is a rape/child
molestation statute. It gives you a lot of different
avenues.

Sexual battery means sexual intercourse, cunnilingus,
that's oral sex on a female, fellatio, that's oral sex on
a male, or any intrusion into the body of another however
slight. So you have all the standard sex practices that
gilves you a criminal sexual conduct. But, again, 1f you
try to do any intrusion into another equals sexual
battery, however slight. &As long as you go¢ in .1
millimeters, that's an intrusion, that's a CSC.

Here he's charged with attempted CSC, c¢riminal sexual
conduct. I apolecgize. I think there's evidence that
there was an intrusion. When you shove your penis in
someone's mouth, there was prchkably some slight intrusion.
However, law enforcement here didn't go overboard.

There's evidence of that. I mean, he told you on the
stand, Detective Paris, I want a beyond a reasonable
doubt. The intrusion happened, but we know the attempt
happened.

There are cfficers that go overboard a lot. I'll be
the first one to admit that. This is not one of those
cases. They charged with attempt. Again, I submit to you

the evidence is overwhelming.
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For you to vote guilty or not guilty, I like to look
at it this way sometimes. Here's what you have to believe
for you to think this is just some concocted story. You
have to believe this man, who admitted that he's attracted
to that little girl, admitting to standing over him [sic]
with an erect penis, admitting to thinking akcut her and
fantasizing about her, stands over her, and at the same
time he does that, she happens to wake up, jump up, see
his penis, immediately make up a story, immediately
concoct this story, which is not far-fetched, run to her
mother and a minute later if not less tells her what
happened. So she concocted this story and it just
happened to be at the same time he, from his words, stooed
over her with an erect penis, fantasizing about her.
Again, that is absolutely unreasonable. You can concoct
any doubt. That is not a reasonable one.

If you believe - story, if she leaves you
firmly convinced, you must £find him guilty. That's the
standard, beyond a reasonable doubt. In other words, the
judge will explain, does it leave you firmly convinced of
his guilt. If you believe her, you've got to find him
guilty. If you're firmly convinced of what he tells you,
that's still attempted CSC.

Again, like 1 said, I know this is a trial in a

courtroom. This is not complex. Standing over a little
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kid, going into the room where she sleeps with her mouth
open, becoming erect, fantasizing about her and
approaching her and standing over her, that is attempted
CSC. But he went further and he tried to put his penis in
her mouth twice. That gets us so far over the hump. That
is so far past beyond a reasonable doubt.

Ladies and gentlemen, if you have any doubt back in
the jury room, please, please watch those videos again.
Listen to how this man talks. And I know you can get numb
especially in this job and the world around this
courtroom. Never lose sight of how old that little girl
was.

Again, here she is today. She's 14. She's growing.

" And she's smart. My goodness, she's smart. She's

articulate. She looks much older than she is. But she's
still a kid. She's 14. This was four years ago. Just
imagine that little girl four years ago.

Again, if you believe her, you've got to find him
guilty. If you believe him, you've got to find him
guilty.

Ladies and gentlemen, my job is to present to you the
evidence. I believe we have done that. We have presented
more than enough. I'm asking you to do what justice
demands. I'm asking you to find him guilty.

Thank you.
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THE COURT: All right. Thank you, Mr. Johnson.

Mr. Gambrell?

MR. GAMBRELL: Thank you, Your Honor. Beg the
Court's indulgence. I'1ll get to that in just a second.

This is a difficult case. It's difficult for
everybody. And during jury selection, I try, based on the
information -- little bit of information that we have, to
select jurors who will not only be fair and impartial, but
will also decide this case on the evidence and not
emotion. And we don't get a lot of information, but
that’'s what I try to do is determine folks who will ke
both fair and impartial to Mr. Lee and to the State but
who will also decide this case based on the evidence,

The purpose of this trial, there's only one purpose,
and that's to determine if the State has met their burden
of proof to each and every one of you that Mr. Lee is
guilty of an attempted criminal sexual conduct with a
minor. Not any other crime, not if he's a bad person, not
if he has bad thoughts. But they have to prove that
specific crime to you beyond a reasonable doubt. They
have to firmly convince you of every element of that
offense.

And I'm going to go through what I think is
important. And it does get a bit nuanced more so than

what counsel believes it to be. But make no mistake, that
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is the reason why you all are here. That's the only
I'ed3orn.,

He's been charged with attempt to commit criminal
sexual conduct with a minor. 1 will disagree with counsel
on the definition of criminal sexual conduct. It's to
commit a sexual battery. That's true. And Judge Kinlaw's
going to give you the definition of what that is. But it
includes intercourse, cunnilingus, fellatic, anal
intercourse or an intrusion, however slight, of a perscon's
body or an object into the genitals or the anus cof ancther
person. It's very specific in its definition. T think he
was alluding to any intrusion into any part of the body,
but it's limited to the genitals and the anus. That will
be in Judge Kinlaw's instructions.

In this case, we're talking about fellatic. 2And the
State would have toc prove that Kereen attempted to enact
in fellatio with [

Now, 1t really comes down to the attempt porticn of
that. And if I could, I'm going to show... An attempt,
the State has to prove the defendant had the specific
intent to commit the underlying cffense, and in this case
a sexual battery,

You know, being in a rcom with a mineor with your
penis exposed, that's terrible. That is gross. That's

inappropriate. PBut they still would have to show that he
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has this specific intent to commit a sexual battery along
with some overt act, as he stated, that's not mere
preparation.

Bnd the next line, what is specific intent? And this
is what I brought up in my opening. Specific intent, they
have to show that the defendant consciously intended o
complete the acts comprising the underlying coffense. It's
not enough to be standing in the rcom. That does not show
that he had the conscious intent to complete the act.
There has to be something further than that to show that
his intention was -- standing naked in a room with a minorx
is not a crime. 1It's gross, it's disgusting, but it's
certainly not a criminal sexual conduct.

And let me go back to that real quick. There's no
allegations that there was a sexual battery that took
place. Investigator Paris said there was no penetration.
We didn't charge him with a sexual battery. They
determined that there wasn't one that took place. So you
have to go back to determine 1f there is no sexual
battery, then what constitutes the attempt?

Intent was that he intended to complete the sexual
battery. So you have to lock at the evidence to determine
what was in his head. 1It's not what - thought.
It's what was in Kereen's head. In order to do that, you

have to look at the evidence in this case. And the
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evidence that you saw were the video statements that
Kerean gave,

And, again, you have to remember, this man is
intellectually disabled. But even I[nvestigator Paris says
that his summary of what he stated was that he was
standing over her with his penis aexposed and he was
aroused, Again, not condoning that. It's terrible. 1It's
gross. He ought to be ashamed of it. But you cannot
gather what his intent was just from that. You can't say
that he intended tc do anything else from the statements
that he made. You either have to get it from him or you
have to get it from other evidence. &nd this is a nuance
case, so I'm going to ask you to think with that in mind.
At that point, there's been no crime committed.

So you have to look at what other evidence there is.
And the only other evidence is the testimony of -

Now, she gives two versions of what happened. She
gives the version of what happened in cleose proximity to
the incident in a written statement and in the videotaped
statement, and then she gave the version of what happened
when she testified yesterday. And they're different. And
you have to decide -- and they're not just minor
diffarences.

In the initial statement, she said she felt something

hit her 1lip. She wakes up and she sees Kereen standing
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over her with his hands behind her [sic] head. I asked

her on the stand if she told Investigator Paris that. She

said, "I never said that." Well, then I had to show her

the video.

. In her statement that she testified on the stand, she

sald he was standing there with his hand on his penis.
That's not a minor discrepancy. B&and, in fact, that goes
really to the heart of the matter because one is more of
posture -- posing posture, the other one is more of an
action posture. Well, why did that change? Why did she
change that story? She never said in any of her initial
statements that his hand was on his penis. In fact, she
said that she saw it and that he was standing there with
his hands behind his head. That's a completely different
situation than what she gave on the stand today --
yesterday.

And the first time that she gave the statement, she
says that she felt something hit her lip just once. &nd
then she testified that now there's twice. Well, her

statements seem to be getting more and more in her favor

than what originally she gave. And it makes sense because

if you think about what they have to prove, that Kereen

consciously intended to commit fellatio with her, it makes

more sense if he's standing there with his hand on his

penis, because that's more of an action move. Okay. If
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he's standing there with his hands like this (gesturing},
we don't know what his intent was. Was it just to show
her his penis? If he hits her mouth, her lip with her
[sic] penis, this is what she said initially, "I felt
something hit my lip, and I woke up and he was standing
there with his hands behind his head.™

The act of just hitting her lip is not an attempt to
commit sexual conduct. It's a lewd act. Investligator
Paris said if you touch your penis anywhere on someone's
place, that's a lewd act. They didn't charge him with
that. They could charge him that. They could still
charge him with that. But that act alone does not
constitute an attempt, because =-- and my point would be
this. If you wanted to accomplish the act, why did he not
do it at that moment? If he intended to commit fellatio
with her, why did he not do it right then?

And, again, she said something hit her lip. Now,
later when she testified yesterday, she said it was a
penis. But I asked her why did she write "something" in
her statement and why did she tell them "something"? She
said it was because she didn't want to write "private
part." Well, she wrote that in her statement. I mean,
she wrote, you know, she woke up and saw his private part.
So you have to really distingulish the two different

situations here.
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He's not charged with a lewd act. He's charged with
criminal sexual conduct, attempt to commit criminal sexual
conduct. And in order for them to prove that, they have
to show that he consciously intended to do that. If his
intent was to go over there just to commit a lewd act and
then to show her his penis, yes, it's gross and it's
disgusting, and he ought to be ashamed of himself. But
that's not attempting to commit a criminal sexual conduct.
There's no evidence that he intended to complete that act.
If he was going to complete that act, he would have done
it right at that time.

He's not charged with lewd act. If -- you cannot
make him guilty of an attempted criminal sexual conduct
because'he committed a lewd act. You have to decide the
case on the facts as they're presented, and you have to
understand what is in his head. B&nd it wouldn't make
sense for him not to complete the act if you believe that
it was his penis that hit her mouth. Because at that
time, why would he not just complete the act? That was
the perfect time. Was he going to complete the act
afterwards? It wasn't before then because she only
testified that she woke up when she felt something hit her
lip.

And, of course, if any of us were lying there, felt

something hit our lip, saw someone standing over us with
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their penis exposed, we would think that that's what they
were trying to do. But it's not what's in our mind. It's
what's in their mind. And they have not shown that he had
a conscious intent to complete the act.

You know, he gave several different stories. He went
through, you know, different events putting him up and
into that place. But he never once said that that's what
he intended to do which is what they have to show. They
have to prove that to you.

And the State will also have to show -- you know, if
you think that there's a real possibility that the
defendant’'s not guilty, then you have to find him not
guilty. So if it's a real possibility that when Kereen
goes into the room -- and I'm not condoning anything that
he did. Going into the room with yourself exposed, not
condoning that. Not saying that's okay. But you're not
here to find that he's a bad person. You're here to
determine whether the State can prove that he consciously
intended to commit a sexual battery.

But he goes into that room. If it's a real
possibility that he was just -- maybe he did want to
commit a lewd act. Maybe he did hit her in the mouth with
his penis and then show him -- her his penis. If that's a
real possibility, if that's what he intended to do, then

you have to find him not guilty because that's not an
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attempt to commit a criminal sexual conduct.

But, again, it's very nuanced in this case. But
walking into the room, exposing yourself, gross,
inappropriate, he should be ashamed of it, not a crime.

If he goes over there and touches her mouth with his
penis, gross, inappropriate, is a lewd act, but it's not a
criminal sexual conduct. He has to -- they have to show
that he attempted to commit fellatie. Just hitting her on
the lip is not enough. There has to be some further
intent of his, that that's what he intended to do. And in
this case, you don't have it.

You have two separate stories. Which of those two
versions do you think shows more of the truth? The one
that was give? directly after the incident? She has no --
it was almost a half hour, maybe 45 minutes. She's got no
reason to make anything up or to tell, embellish. She
says that she felt scomething hit her lip, she woke up, she
saw him standing there with himself exposed.

In the second version, she says there were now two
hits, and that he then had his hand on his penis. That's
a completely different version. And I think that that
does call into gquestion her credibility. Because that's
not a distinction that's easily —-- that's not -—- you know,
having a memory that's different than before. And when I

asked her about it, she could have said, well, yeah, he
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had his hands on his head and then he put his hand on his
penis or the other way arcund. That was a completely
different version of what happened.

And the second version, the version that she gave on
the stand certainly sounds more like an attempt. It does.
Because that is an active pose. That is -- you know, you
aim with yvour hands. This version does not sound like a
conscious intent unless there's more than that.

So you have to decide if her credibility's in
gquestion. If you consider the credibility of any witness,
if you find any part of the witness's testimony not
credible, you can discredit all cf their testimony or you
can accept some testimony and discredit other parts of
their testimony. And in this case, I think you have to
really consider the fact that the first version that she
gives where she gives the written statement and the
recorded statement has to be closer to the truth in this
case, nct the one that was given four years later at trial
trying to get a conviction. And I'm not blaming any
improper motive to her, but it certainly has become more
embellished over the four years. But typically, memories
fade over time.

So 1f you look at just that first version as the most
accurate version ¢f what happened, she says in her written

statement that she felt something hit her lip. She woke
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up screaming, and she saw him standing there with his
penis exposed. Of course she thought whatever hit her lip
was his penis and that that's what he was trying to do.
But it's not what she thought. It's what Kereen
consciously intended. And that's a very important
distinction, because they have to prove what he
consciously intended.

And in her audio statement -- or video statement, you
can't really see her but you can hear her. She basically
says the same thing except for the fact that now he's
standing there with his hands behind his head. Now, that
to me is not indicative of attempting to commit fellatio
on anyone. That's indicative of exposing yourself,
showing yourself, byt it's not indicative of trying to put
your penis into someone's mouth to completion.

And, again, if you accept the fact that that was what
hit her lip and then she wakes up and sees him standing
there with himself exposed, what better time to have tried
to complete the act than when he hit her lip in the first
place? And you have to make the distinction because
hitting her lip, again, it's a lewd act, but it's not a
sexual battery and they still have to show that he
attempted to complete the act.

So if that was his intent, to complete the act of a

sexual battery, fellatio in this case, instead of Jjust
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hitting her lip, why wouldn't he.just complete the act at
that point? When was he going to complete the act? After
she woke up and screamed and ran down to her mom's house?
That was the only time to show, to do, to complete the act
if you buy that that's what hit her lip, if he hit her lip
with his penis.

When was the time for him to complete this act?
Because right after that she gets up and runs. Jessiah
wakes up and says, "I heard her scream." And by the time
she looks, Kereen's not even in the room. So when exactly
was he going to complete the act?

And, again, just touching your penis on someone's lip
is not enough to show that you attempted to commit
fellatio. It's not a sexual battery. And the fact that
he's standing there with his hands behind his head even
further shows that he didn't commit that.

Now, if you believe that his hand was on his penis,
that's a different story. But why did that detail change
from the time of the incident to the time trial? That's a
much stronger case. Much stronger case. If you're
standing there with your hand on your penis, that
certainly shows more of a conscious intent because that is
what -- when you aim, that's what you put -- you use your
hand. When you're standing there with your hands bkehind

your head, that is a pose of -- a posture of posing, of
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showing. That's not an active pose. 1It's a posturing
pose. And I know this distinction is wvery nuanced, but
it's extremely important because the crux of this case
really comes down to what was Kereen's intent.

And I'm not suggesting that he's blameless in this
situation. Not suggesting they he should have been in
there with his penis exposéd. But we're not here to
determine if he's a bad person or if he had bad thoughts,
if he's attracted to young girls. The only purpose of
this trial is to determine if the State has proven beyond
a reasonable doubt every single element of the crime he's
charged with, not if he's guilty of some other crime.

He could potentially be guilty of a lewd act for
putting his penis on her mguth, but you can't find him
guilty of committing a -- attempt to commit a sexual
conduct for committing a lewd act. There's more to it
than that. 2and like I said, they can still charge him
with that.

But if there is a real possibility that Kereen goes
into that room for whatever reason, apparently he's the
only one that's awake at this time in the house of the
other eight people that are staying there, exposes
himself, is aroused, all that's terrible. 1It's
inappropriate, it's gross. Hadn't committed a crime yet.

If he goes over there and hits his penis on her mouth,
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it's gross, it's inappropriate. That's a lewd act.

Where is his attempt to commit criminal sexual
conduct? You have to show that he had the conscious
intent to complete the act. If he wasn't going to
complete it at that point, when was he going to complete
it? And I know that's a very nuance distinction, but
that's what the law requires sometimes. It's not that,
well, he did something bad so we have to convict him. He
did something, you know, inappropriate. He committed a
lewd act, so we have to convict him of this. That's not
your Jjob. It's not your job to bring the charge. It's
not your job to prosecute the case. The only job of the
Jury is to determine if the State has met its burden and
that you're firmly convinced that he had the conscious
intent to commit a sexual battery. Nothing in his
videotapes, he didn't say that that was his intent. He
didn't say that he intended to do anything.

And, again, you know, this man is intellectually
disabled. So, you know, he should be ashamed of being in
there exposing himself aroused. He should be ashamed of
that. Maybe he does need help. But you cannoct convict
him on that. You have to convict him on the evidence
before you according to the law that's been given to you
from Judge Kinlaw.

And the law is going to state that he has to
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consciously intend to complete the act. And the evidence
that you have before you 1s insufficient of that. Because
if there is a real possibility that he came in there and
exposed himself and even touched her on the lip to show
her his penis, if that is a real:possibility, you have to
find him not guilty.

You can't get into his mind to determine anything,
what his intent was by anything else than what was
presented to you. You can't think, well, of course he
meant to do that. Well, why? What does the evidence
show? Well, the evidence shows that something hit her
lip, she wakes up and sees himself exposed. That's what
you have to determine what his intent was. You cannot use
the fact that he simply hit her on the mouth with his
penis. There has to be something further than that.

And, acgain, what better time to complete the act than
then? If he intended to go in there and to place his
penis in her mouth, what better time to do it than at that
moment when he hits her in the mouth with his lip [sic}?

I know that's a terrible thing to make a distinction on
because it's a gross act. No one should be viclated like
that. It's disgusting. But you still have to show some
evidence that he intended to complete that act. &And after
he does that, assuming that you believe that that's what

happened and he's standing there like this, what evidence
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does he have to complete the act at that point?

Again, 1f it's a real possibility that he was there,
exposed himself, hit her in the lip and just for showing
her his penis, if that is a real possibility, you have to
find him not guilty. And I know that that's a hard
decision to make because you would have to admit that he
did something else that was illegal, something else that
was inappropriate and gross. But you're not to decide
that. That's not the purpose of this trial. That may be
the purpose of another trial, but that's not the purpose
of this trial.

This trial, the purpose is, 1is to determine if the
State has proven that he committed an attempt to commit.
And if that is a real possibility, that he just came in,
exposed himself and hit her in the mouth and was standing
there showing her his penis, then you have to acgquilt. The
law states that you have to acquit. And I know it's a
terrible thing to do, but, again, that's what your duty
under these circumstances are unless you can find
something else that shows he had the conscicus intent to
complete the act of putting his penis in her mouth.

Now, agaln, there's no evidence that he did do that,
that he did put his penis in her mouth, so you have to —-
from the facts, not from what you think is going to

happen, you can't speculate about what you thought
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happened. You can only go on the facts that are presented
in this case.

You don't have to like Mr. Lee. You can think that
he's -- has issues. You can think that he needs help.

But none of those reasons can allow you to convict him of
this crime until the State has produced sufficient
evidence of it. And I know that's a hard decision to
make, but that's what the law requires.

But when you go back there and discuss the case, if
there is a possibility that Kereen was there for any other
purpose, for the purpcose of what I just explained, of
going in there, exposing himself, committing a lewd act,
if that is a real possibility that that's what happened,
then, unforpunately, you do have to acguit him. You can't
convict him of attempted criminal sexual conduct for
committing a lewd act. You can only convict him of that
if you can show and prove by the evidence that he
consciously intended to complete the act of oral sex.

And my duestion to you is, where 1s that evidence?

Is it the evidence that he was there naked? That's not
enough. That's not even a crime. It's gross. It's not a
crime. Is it that he touched her mouth with his penis?
Well, that's a lewd act. But where's the intent to commit
oral sex? And if he was going to do that, then why did he

not do it at that time? That is the most opportune time
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to do it.

There was no sexual battery in this case. Had he
placed his penis in her mouth, that would have been
enough. That would have completed the act. That would
have been a sexual battery. He wouldn't be charged with
attempt. He would be charged with CSC first with a minor.
Where's the other evidence that he intended to do that
when she wakes -- when she feels something hit her lip and
he [sic] wakes up and he's standing there like this.
There's no other evidence to show that he intended to
complete the act after that.

Again, you cannot convict him for being guilty of a
lewd act. You cannot convict him for guilty of attempted
criminal sexual conduct with a minor. I know that's a
difficult decision to make, but the law requires it. You
didn't bring the charge. That wasn't in your purview.

You didn't prosecute the charge. The only job that you
have is to determine whether he's guilty of that specific
crime based on these specific facts.

And 1 ask that you als¢o keep in mind that there is
something to B changing her story, because, you
know, initially, when she says that his hands are behind
his head, that makes it a lot less of an attempt to commit
a sexual battery than it does when his hand's on his

penis. That's a very big distinction.
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I'm not asking you to like Mr. Lee. I'm not asking
you to have any sympathy for him. I'm not asking you to
condone him being in the room with her with his penis
exposed. I'm not even asking you to condone him if he
touched her mouth with his penis. That's awful and it's
gross and he should be ashamed of himself. But what I am
asking you to do is to apply the law to this case based on
the facts that you were presented and find him not guilty
of an attempt. Because under the circumstances, you just
cannot get to that conclusion. You can't get there.

And if you uphold your oath, the oath that you took,
you have to try this case truly and fairly. And you
cannot -- you can hold him accountable for everything that
he does, but you cannot find him guilty unless you
absolutely are firmly convinced that he was in that room
to put his mouth on that girl's penis. And that has to be
based on the evidence that was -- I'm sorry. Put his
penis on that girl's mouth -- in her mouth. Because that
has to be based on the evidence that was presented to you
today and yesterday. B&And there's insufficient evidence to
de that.

You can prove a lot of other things. You can prove
that he exposed himself to her. You can prove that he
committed a lewd act on her. But you can't prove that he

consciously intended to commit oral sex. There's not
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enough evidence to do that. 2And I know that's a hard
decision to make, but that's the task that you'wve been
dealt. And I know that you all will decide this case on
the facts and not on your emotions or not on what you want
to happen. You are going to apply the law to the facts in
this case and I know that you will come back with an
appropriate verdict.

Thank you.

MR. JOENSON: Ladies and gentlemen, you heard a
couple times about completing the act. For the record,
completing the act is called criminal sexual conduct with
a minor. We're here for attempted criminal sexual
conduct. I'm not going to belabor that anymore.

And fellatio, he said it wasn't completed. You don't~
have to be a willing participant. The victim doesn't have
to be a willing participant for fellatio to commence. The
victim doesn't have to be awake for fellatio to commence.
It's did he try to put his penis in her mouth. Again, if
he put it in her mouth, we wouldn't be here on an attempt.

He does not have to finish. She does not have to
want to take part in it for that to be a fellatio. Again,
I'll move on.

And the next was the intent. Again, belabcr. He
didn't have any specific intent to do a sexual battery.

What in the world are we talking about? He just had his
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erect penis standing over a 10-year-old that he's arocused
by his own admission multiple times, standing cver her and
was touching her lip with it. He wasn't doing anything
weird. And I wasn't trying to put it in her mouth. I was
just standing there with my erect penis over a 10-year-old
child who I'm attracted to. Why else would you pull out
your erect penis and put it on a child's mouth? 1In what
world is that a real possibility? No evidence of intent?
There's no better evidence of intent. Oh, my goodness.
Admitting to pulling vour erect penis out and putting it
on & 1ittle girl's mouth, admitting that but saying that's
not enough because you can't read his mind, if that's the
standard, how could you ever prove a criminal sexual
conduct? .

Again, think about what other evidence could exist.
Erect penis on her lips. Why didn't he complete it?
Because she wcke up and screamed and ran., That's why I
didn't complete it. He touched her mouth, she didn't wake
up. Then he touched more forcefully. She woke up,
screamed and ran to her mother. Because she didn't lay
there and take it, this man didn't do anything wrong? Oh,
my gosh. Oh, my gosh. Please don't fall for that trick.
Please don't fall for that.

And then he went on to talk about B sto:v

changing. Her story changes, you've got to throw it out.
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Let's not forget how many changes this man's story had.
Countless. But they want you to think because she messed
-- mixed up where his hand was that there was no sexual
battery? Yeah, we admit my penis was on her mouth, but
her hand story, that's throwing doubt in the mix. Please
don't fall for that. We're talking about a 10-year-old
who doesn't understand anything about sex, seeing an erect
penis, figuring out what in the world is going on. And
she's sitting here being picked apart because she didn't
remember where his hand was? Don't fall for that. Think
about that logically.

And, again, if there's any changes in the story,
everything that matters in that little girl's story was
the same from start to finish. This man lied through his
teeth throughout the entire interview and told eight
different stories. Go back and watch them. Go back and
listen to her interview with Detective Paris if you think
her story has changed so rmuch. It hasn't.

I'm not trying to prove he's a bad person. I don't
think that's -—- even as a prosecutor, I don't think that's
something a human can ever know about another human. I'm
not alleging that. I don't know him personally. The
guestion is, did Kereen Lee attempt a sexual battery? Did
he attempt to put his penis in that little girl's mouth?

In what world did he not do that? He's sitting here
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admitting to you, again, my hands were here. Clearly I
wasn't trying to put it in her mouth. I was just hitting
it con her lips. I mean, I feel like we're in the twilight
zone.

And then his intellectual disability, and, again, I'm
sympathetic to that. I don't want teo harp on it. But
they're acting like this man is a 5-year-old who can't
think for himself. Watch that video. He's smart enough
to sit here and make up steries and try to get out of it.
He's not some helpless person that can’t be held
responsible. Ee's a 38-year-cld man who's held jobs, who
has life experiences. You can't do what he did. You
can't do that to l0-year-olds.

Again, whatever the outcome is, not for us to thin@
about. The judge's job. The question is, did he do what
he confessed to doing? Just because she woke up and
started crying, and just because she didn't let him finish
doesn't mean it didn't happen.

Again, did he intend to do it? Why else would you go
inteo a room with a little girl sleeping that you're
aroused by, go up to her and pull out your erect penis and
try to put it in her mouth? Saying there's nc evidence of
an attempted CSC? That is outlandish. That is lawyer
tricks. Don't fall for it. Watch the videos again 1f you

need to.
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But, ladies and gentlemen, I think this evidence is

crystal clear. I'm asking you to convict that man.
CHARGE ON THE TAW

THE COURT: All right. Thank you, Mr. Johnson.

Ladies and gentlemen of the jury, unless you need a
break, and I'll be more than happy to glve you one, I'm
going to go directly into the charge on the law in this
case. Do you need a break? Nec. Everybody's good? Ckay.

All right. This defendant, Mr. Lee, is charged with,
I teold you at the beginning, attempted criminal sexual
conduct with a minor in the first degree, this being in
violation of Ccde Section 16-3-0655(A} (1) of our South
Carolina Code of Laws.

Now, I told you at the beginning of the trial, I kind
of alluded to what my role was and what your role was so I
may say some of the same things again. But what I need
you to do for me -- and first of all, I want to thank all
of ycu because I peered at all the people looking over
there and seen that all of you were paying attention, and
I think beth sides wanted to thank vou in advance for
doing that as jurors and following your oath that you took
prior to coming to this courtroom, so I want to thank you
for that.

But I remind you that during this trial, you and I

have certain duties to perform. And as the trial judge,
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it is my responsibility to preside over the trial of this
case, which I have done, and I also have the duty to rule
on the admissibility or inadmissibility of evidence during
the trial, which I have done.

You are only to consider the competent evidence
before you. If there is any testimony that I ordered
stricken from the record, and I did a couple times during
the trial, you must disregard that testimony. You are
only to consider the testimony which has been presented
from this witness stand and the exhibits and pictures.

The exhibits can be in the form of pictures, can be in the
form of videos, could be in the form of sketches. You saw
some videos. You saw all that. You only consider that
evidence that's been presented to you. And you will have
all of those tangible pieces of evidence in the
deliberation room at the conclusion of my remarks. But
that's the evidence that you are to consider.

I have the additional duty to charge you on the law
in this case. ©Now, as I told you at the beginning, you've
got to listen to me as to what the law is, not what you
think the law may be. You can't have an opinion about the
law because if you do, then you're doing my job, and I've
got to tell you what the law is and you have to apply the
law as I give it to you. If you already have an idea of

what the law is or what the law should be, you should
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disregard it.

In every case tried in this court before a jury, a
jury becomes the sole and exclusive judge of the facts.
And I told you that at the beginning. A trial judge
cannot state, comment or make any statement to the jury
about what the facts are. 2And I told you at the beginning
I know nothing about this case, and I have no opinion,
none whatsoever, about the facts of this case. I have
none. And if you looked over at me, you thought I had
one, then you disregard what you saw because I don't have
an opinion.

You the jury are the sole judge of the facts in the
case. You are net to infer from what I have said during
the progress of this trial in terms of my ruling on the
admissibility or inadmissibility of evidence that those
comments mean that I have an opinion regarding the facts
of the case because I do not. Just before me, my duty as
the judge of the law in this case. This matter is a
matter solely for you to determine based on the evidence
that's been presented to you.

25 I told you at the beginning, I read this
indictment at the beginning of the trial and I told you
that this piece of paper is the indictment. It's not any
evidence of guilt. Even as Mr. Lee sits over there right

now, he still has a cloak of innocence on him and that
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cannot be removed until -- unless you, all 12 of you agree
that the State has met its burden of proof as to the
offense upon which Mr. Lee is charged, and that proof must
be beyond a reasonable doubt. In other words, all of the
elements ¢of the offense -- and we'll get into the elements
in just a minute -- the State has the absolute burden to
prove all of the elements of the offense. WNot just some,
not two or three, but they must prove all of the elements
of the offense upon which the defendant is charged. &and
I'll go over that with you in a little bit.

The indictment charges this defendant with Count 1 of
attempted criminal sexual conduct in the first degree. I
remind you that the fact that the defendant was arrested,
charged and indicted in this case is not evidence in this
case and cannot be considered by you as evidence of guilt
in the case, nor does 1t create a presumption or inference
of guilt. This document 1s simply the formal written
instrument which contains the charges.

Now let's talk about the presumption of innocence.
The defendant has pled -- which everyone has the right to
do in a criminal case, this defendant has pled not guilty
to this indictment. And when that happens, it puts the
burden on the State to prove him guilty, him or her
gullty. A person charged with committing a criminal

offense in Scuth Carclina is never required to prove him
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or herself guilty.

I charge you that it is an important rule of law that
the defendant in a criminal trial, no matter what the
seriousness of the charge may be, will always ke presumed
to be innocent of the crime for which the indictment was
issued unless guilt has been proven by evidence satisfying
you the factfinders of the guilt beyond a reasonable
doubt. This presumption of innocence does not end when
you begin your deliberations, but it accompanies the
defendant throughout the trial until you reach a verdict
based on the evidence that's been presented to you
satisfying you that the State has met its burden of proof
proving this defendant guilty beyond a reasonable doubt.

What about the presumption of innocence is like a
robe of righteousness placed around the shoulders of the
defendant which remain and cannot be stripped until the
evidence satisfies you the jurors that the State has met
its burden.

Now, the State has the burden of proving the
defendant guilty beyond a reasonable doubt. Some of you
may have served as jurors in civil cases and some of you
may have served as jurors in a criminal case where you
were told that it's only necessary to prove that the fact
is more likely than true, by the greater weight or

preponderance of the evidence. Well, that's in civil
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cases. That's civil cases. So if you heard that before,
erase that from your mind because that's not the standard
that's utilized here in criminal court. In criminal
cases, no matter whether it's in this court, magistrate's
court, no matter where it is, the State's proof must be
more powerful than that. It must be beyond a reasonable
doubt.

Reasonable doubt is the kind of doubt that would make
a reasonable person hesitate to act. Proof beyond a
reasonable doubt is proof that leaves you firmly convinced
of the defendant's guilt.

There are few things in the world that we know with
absolute certainty, and in criminal cases, the law does
not require proof that overcomes every possible doubt.

If, based on your consideration of the evidence and using
your common sense, you are filrmly convinced the defendant
is guilty of the crime charged, then you must find him
guilty. TIf, on the other hand, you think there is a real
possibility that the defendant is not guilty and the State
has not met its burden, you must give the defendant the
benefit of the doubt and find him not guilty. Facts and
circumstances that merely place upon the defendant a grave
suspicion of the crime charged or that merely raises a
speculation or conjecture of the defendant's guilt are not

sufficient to authorize a conviction of the accused by you
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the jury.

Now let's talk about direct and circumstantial
evidence. There are two types of evidence that were
presented in this case: direct evidence and
clircumstantial evidence. Direct evidence is defined as
the testimony of a person who claims to have actual
knowledge of a fact such as an eyewitness. It is evidence
which immediately establishes the main fact to be proved.

Circumstantial evidence, on the other hand, is proof
of a chain of facts or circumstances indicating the
existence of a fact. It is evidence which immediately
establishes collateral facts from which the main fact may
be inferred.

I know I sald a lot, but let me just give you an
example. If you walked into this courthouse and the sun
was out when you walked in, and then you went back out and
the sun was out but there was raindrops all over your car,
you would just assume that while you were in here, at some
point, it rained for a minute. That's sort of a
simplistic definition or example of circumstantial
evidence. Based upon the circumstances, you would just
assume that it rained a little bit. You wouldn't know how
long, but you would know that it rained a little bit while
you were 1in here. That's sort of what circumstantial

evidence is.
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But the law makes no distinction between the weight
or value to be given to either direct or circumstantial
evidence. In other words, your job is the factfinders.
Using your common sense, you are to weigh the credibility
and believability of direct evidence or circumstantial
evidence. That is purely in your realm. You should weigh
all the evidence in the case.

However, to the extent the State relies on
circumstantial evidence, all the circumstances must be
consistent with each other. In other words, if the State
is relying on circumstantial evidence to the extent the
State relies on that, all of the circumstances must be
consistent with each other, and when taken together, point
conclusively to the guilt of the accused beyond a
reasonable doubt. If these circumstances merely portray
the defendant's behavior as suspicious, the proof has
failed. After weighing all of the evidence, if you're not
convinced of the guilt of the defendant beyond a
reasonable doubt, you must find the defendant not guilty.

Now, I will say this at this particular juncture.

I'm saying a lot of stuff. I'm saying a lot of words.

But I'm going to send you back to your jury room
everything that I just said. You will have it in front of
you to read again if you need to go back over anything

that I just said. So don't be alarmed. You will have
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everything I just said with you.

Now, let's talk about credibility of witnesses and
credibility of evidence. You must determine the
credibility of the witnesses who testified in this case.
You should pay no attention to titles or anything like
that or any -- you listen to the testimony of the witness
that appeared on this witness stand. It becomes your duty
as jurors to analyze and to evaluate the evidence and
determine which evidence convinces you the truth no matter
where it comes from. You'wve got to determine that.

In determining the believability of witnesses who
have testified in this case, you may believe one witness
over several or several over one; you may believe some of
what a witness says or you may not believe anything of
what a witness says. That's totally up to you.

And in terms of the litmus test that you use in terms
of evaluating the evidence that's presented, sketches,
videos or anything of that nature, you determine the
believability and credibility of that evidence. Because
you put that evidence in the same bucket you would put the
testimony of witnesses, and then you determine whether or
not you're going to believe everything that's on that
piece of evidence that you've been given or some of it or
none of it. It's up to you.

Now, you notice that in this case the defendant did
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not testify. Let me instruct you on that. And listen
very carefully. I instruct you and emphasize -- and I
underline the word "emphasize" -- that the fact that the
defendant did not testify or present any evidence is not a
factor to be considered by you in any way in your
deliberation. The fact that Mr. Lee did not testify is
not to be considered by you at all in your deliberation on
the question of guilt or innocence. Let me read that
because I want to be sure. I instruct you and emphasize
that the fact the defendant did not testify or present any
evidence is not a factor to be considered by you in any
way in your deliberations. In this case, he did not
testify. It should not be considered by you in your
consideration of the question of guilt or innocence. It
must not be considered by you in any manner.

The defendant has the constitutional right to remain
silent. That's one of our constitutional protections that
all of us have. BAnd the assertion of this right must not
be considered by you in your deliberations. 1 repeat,
under ocath that you are to draw no conclusion whatsoever
from the fact that the defendant in this case did not
testify. The fact that this defendant did not testify
should not even be discussed by you in the jury room. And
if that discussion takes place, I'm instructing the jury

foreman to let me know. The burden of proof, as I have
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stated to you, is on the State. The defendant is not
required to prove his or her innocence. The burden of
proof remains on the State to prove guilt beyond a
reasonable doubt.

Now, you've heard the weord "intent." And lets talk
about the word, how intent factors into your evaluation of
a criminal offense.

In order tec establish criminal liability, criminal
intent is required. For example, the mental state
required to be proven by the State for a particular crime
might be purpose, intent, knowledge, recklessness or
criminal negligence.

Criminal intent must be proven by the State beyond a
reasonable doubt. Criminal intent is always a matter that
must be determined by yvou the jury from the circumstances
surrounding the situation.

There's no way to prove intent to a mathematical
certainty. There is no way medical science can dissect a
person’'s mind and determine what the person had in mind.
So the law says that criminal intent may be inferred from
the circumstances shown to have existed at the time. This
is how you make a determination of whether or not the
element reguiring intent was present.

It is not necessary to establish intent by direct and

positive evidence, but intent may be established by
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inference in the same way as any other fact by taking into
consideration the acts of the parties and all of the
circumstances of the case at the time.

In the context of an attempted crime, specific intent
means the defendant intended to complete the acts
comprising the underlying offense. In the context of an
attempted crime, specific intent means that the defendant
consciously intended the completion of the acts comprising
the offense.

Now, let's talk about the charge and the elements of
the charge upon which Mr. Lee is charged. This defendant,
Mr. Lee, 1s charged with attempted first-degree cfiminal
sexual conduct with a minor. The State must prove beyond
a reasonable doubt that the defendant attempted to engage
in a sexual battery with the victim.

Attempt, the definition of "attempt": an attempt is
an effort teo accomplish a crime which does not succeed.

An attempt includes a specific intent to do a particular
act along with an act falling short of the act intended.

The State must show more than mere preparation and
intent. There must be some overt act committed in an
effort to commit the crime.

"Intent" means intending the result which actually
occurs, not accidentally or involuntary intent. Intent

may be shown by acts in the conduct of the defendant and
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other circumstances from which you may naturally and
reasonably infer intent. Let me read that again.
"Intent" means intending the result which actually occurs,
not accidentally or involuntarily. Intent may be shown by
acts and conduct of the defendant and cther circumstances
from which you may naturally and reasonably infer intent.

Sexual battery. BAll right. This is part of the
statute. A sexual battery is sexual intercourse,
fellatic, anal intercourse or any intrusion, however
slight, of any part of a person's body or of any object
into the genital or anal openings of another person's body
except when the intrusion is acceomplished for medically
recognized treatment or diagnostic purposes. 2And I'll
read that again. A sexual battery is sexual intercourse,
fellatio, anal intercourse or any intrusion, however
slight, of any part of a person's body or of any object
into the genital or anal openings of ancther person's body
except when the intrusion i1s accomplished for medically
recognized treatment of persons.

"Fellatio" is defined as the oral stimulation of the
penis.

Consent, willingness, indifference or ignorance on
the part of the minor, if any, as to what was taking place
does not in any way affect the charge of criminal sexual

conduct with a minor because an unmarried person under the
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age of 14 cannot legally consent to sexual intercourse.

Next, the State must prove beyond a reasonable doubt
one additional factor. For those charges of criminal
sexual conduct in the first degree, you must find that the
alleged victim was less than 11 years old at the time of
the alleged battery.

All right. I have given you some remarks regarding
the trial of the case, some things that you need to
consider, the definition of reasonable doubt, gave you a
definition of criminal intent and I also gave you the
requirements under the statute that must be met by the
State to prove this defendant guilty beyond a reasonable
doubt.

And I said earlier when you evaluate, when you look
at the evidence and you begin your deliberations, keep in
mind that the burden is on the State, and the State must
prove all of the elements of the offense upon which the
defendant is charged, in this instance being Mr. Lee.
They must prove those elements beyond a reasonable doubt.
That's the burden that's on the shoulders of the State,
and that is their responsibility.

Now, as I saild earlier, I am going to put a paperclip
on these remarks. They are in the order just like I said
it. 8o you can go back, and I'll give this to you,

Mr. Foreman, and you can have this. And anybody that
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needs to look at it can have an opportunity to lock at it
again.

Now, I have also prepared a verdict form. Pay no
attention to the order in which I have either "guilty" or
"not guilty"” because I had to put it in some order. But
this verdict form says: The State of South Carclina,
County of Greenville, State of South Carolina wvs. Kereen
Donyell Lee, Indictment Number 2020-GS-23-03221, in the
Court of General Sessicns for the 13th Judicial Circuit.
And 1t says "verdict form." And it says this: We the
jury, as to the indictment of attempted criminal sexual
conduct with a minor first degree, in violation of
Section 16-3-0655(A) (1) of the South Carolina Code of Laws
as amended, unanimously find the defendant, there's a line
that says "guilty," and there's a line that says "not
guilty."

Mr. Foreman, your responsibilility would be, after the
jury has completed their deliberations and there's a
unanimeous verdict, then 1t's your responsibility te check
the appropriate box. And under that, there it says "Jjury
foreperson, ™ and you are obligated to sign the verdict
form. And then you would be giving this -- and date it.
You would be glving this to one of the bailiffs when your
deliberations are completed.

You're not tc begin any deliberations until I
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instruct you to do so because I need to confer with the
attorneys before we send the exhibits back and all the
evidence back.

Now, if there is any question during deliberations,
the guestion cannot come from the individual jurors. It
must come from you. The question —-- and if you need some
pieces of paper, that will be provided to you by the
bailiff. But the question must come from the foreman.

If there i1s something else that's going on in the
jury room that I need to be aware of, and I understand
because you're in charge, that I need to be aware of, then
that must come from you.

So I am going to -- please, ma'am, please, sir, do
not talk about the case to each other. So I'm going to
excuse you.

The two alternates, I need you to come -- I'm going
to excuse you, and then the bailiff is going to bring the
two of vyvou back to me.

All right. I'm going to excuse all of you. B&And I'll
instruct the bailiff when I need to see the alternates
back, the two. Not right now, though.

(WHEREUPON, the jury exits the courtroom at 3:36 PM.)

THE COURT: All right. Any exception to the charge
by the State?

MR. JOHNSON: No, Your Honor. Not from the State.
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THE CQURT: BAny exceptions from the defense?
MR. GAMBRELL: ©No, sir.
THE COURT: Okay. All right. Y'all want to —- the

exhibits are all over the place.
(Pause in proceedings.)

THE COURT: We'll stand at ease.

(Pause in proceedings; the two alternate jurors entered
the courtroom.)

THE COQURT: First of all, I want to thank both of you
for serving as alternates. And I noticed that you've both
been paying attention, and I appreciate all that. And if
you have an opportunity to serve as a juror again no
matter where it is, whether it's in city court,
magistrate's court, Federal Court, Jjump at the
opportunity. It's a noble service.

Now, you're excused. Here's the deal. You can stay
if you want to, and I'll put you somewhere out in the pews
or whatever. But if you want to go, I want to let you go.
So what do you want to do?

UNIDENTIFIED JUROR: Go.

THE CQURT: You're going to go?

UNIDENTIFIED JUROR: Been there his long, might as
well see the end.

THE COURT: You're going to stay? ALl right.

Do you want to stay, too?
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UNIDENTIFIED JUROR: I think I'll go.

THE COURT: I've got one go, one stay. All right.
Sir, you == yeah.

MR. JOHNSON: Your Honor, if one of the juror's going
to stay, can we keep him on just in case something happens
with another juror?

THE COURT: One of them says he's golng to stay.

MR. JOHNSON: Soc he'll still be sworn in just in case
something happens with a sitting juror?

THE COURT: Yeah, yeah. The only thing I'm going to
do is, you know, I hate to put him in rooms where he's
just staring at the walls.

MR. JOHNSON: Yes, sir.

THE COURT: So if he wants to -- this juror -- what's
your juror number?

JUROR NUMBER 132: 132.

THE COURT: 132 wants to stay, I'll just put him back
here.

MR. JOHNSON: Yeah. I have no objection.

THE COURT: Is that okay with you?

MR. JOHNSON: Yeah.

THE CQURT: All right. Mr. Gambrell, is that all
right with you? I was going to put the juror who wanted
to stay back out here.

MR. GAMBRELL: Yes, sir, Judge. We won't talk to
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him.

THE CCURT: And then the juror that wants to leave,
he can leave. All right.

So he'll tell you how to come back around here. Just
follow them. He'll tell you how to get there.
(WHEREUPON, a recess is taken at 3:41 PM; the jury starts

their deliberations.)

THE COURT: Anything before we bring the jury out
from the State?

MR. JOHNSON: Nothing from the State, Your Honor.

THE COURT: Defense?

MR. GAMBRELL: No, sir.

THE CQOURT: All right.

(WHEREUPON, the jury entered the courtroom at 6:15 PM.)

THE COURT: All right. Mr. Foreman, the bailiff had
advised the Court that the jury has reached a verdict: is
that true?

JURY FOREPERGSCN: Yes, Your Honor.

THE COURT: BAll right. Pass the verdict form to the
bailiff,

All right. Madam Clerk, would you please publish the
verdict.

VERDICT
THE CLERK: The State of Scuth Carolina, County of

Greenville vs. Kereen Donyell Lee, defendant. We the Jjury




304

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Verdict 363

as to the indictment of the attempted criminal sexual
conduct with a minor first degree in violation of
16-03-0655(A) (1) of South Carolina Code of Laws 1976 as
amended unanimously find the defendant guilty.

If you would, when I call your name and number,
please answer "yes" or "no."

The verdict that was just published was the verdict
you reached in the jury room. I ask you, was it your
verdict then and is it your verdict now? Juror
Number 170, Gina Skrobola?

JUROR NUMBER 170: Yes, it was.

THE CLERK: Number 6, Elizabeth Anderson?

JUROR NUMBER 6: Yes.

THE COURT: 167, Arash Shariatpanahi?

JURCR NUMBER 167: Yes.

THE CLERK: 102, Mark Johnson?

JURQR NUMBER 102: Yes,

THE CLERK: 139, Yeziel Nieves?

JUROR NUMBER 138: Yes.

THE CLERK: 13, Joshua Bertelsman?

JUROR NUMBER 13: Yes.

THE CLERK: 59, Jacob Draplin?

JUROR NUMBER 59: Yes.

THE CLERK: 116, Jared Lockaby?

JURCR NUMBER 116: Yes.
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THE CLERK: 46, Chimil Claudic Cortes?

JURCR NUMBER 46: Yes.

THE CLERK: 172, Daniel Smith?

JURCR NUMBER 172: Yes.

THE CLERK: 130, Tiara McGee?

JUROR NUMBER 130: Yes.

TEE CLERK: 137, George Nelon?

JUROR NUMBER 137: Yes.

THE CLERK: Did I miss any juror numbers?

THE COURT: All right. Thank you, Madam Clerk.

Ladies and gentlemen of the jury, first of all, I
want to thank you for your service this week. Both sides
obviously appreciate your attentiveness during this trial,
a very difficult trial. And it's been a very difficult
week for you. But certainly, I still want you to be
encouraged at the opportunity to serve as a juror in our
judicial system. The system's not perfect, but it's the
system that we have., So if you get an opportunity to
serve at any future date, whether it's this court or the
Court of Common Pleas, please take the opportunity to
serve.

We no longer have -- we will not have any other
trials this week, so your service for this week is over.
And I appreciate your service. 2And hopefully, our paths

wilill cross again. And I'm sure it will. So I appreciate
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you serving as jurors this week.

You're free tc go. This bailiff here will give you
some instructions and take your badges and that kind of
thing. Okay.

(WHEREUPON, the jury exits the courtroom at 6:20 PM.)
THE COURT: All right. Anything before the Court
before sentencing, Mr. Johnson or Mr. Gambrell? Anything?
MR. JOHNSON: Nothing from the State, Your Honor.
Investigator Lindsay Kicklighter is bringing the paperwork

up now.

THE COURT: Okay. All right.

MR. GAMBRELL: Judge, I would move for a new trial at
this point. &nd then I do have a motion to place on the
record, I guess, at sentencing.

THE COURT: Qkay. Go ahead.

MR. GAMBRELL: And this is to protect his record on
appeal. But I would move to gquash the notice of LWOP and
ask for an individualized sentencing hearing much like
pursuant to the Atkins case where because of -- and the
Court has his competency evaluation. It makes it pretty
¢clear that Mr. Lee is intellectually disabled. And I
believe that, under the same circumstances, giving him a
life without parole would violate is Eighth Amendment
constitutional right to not be uncruelly punished.

MR. JOHMNSON: Your Honor, he has been deemed
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competent. We've gone forward with the trial. As the law
states and is mandatory, life without parole, Your Honor.

THE CCURT: What's your other motion?

MR. GAMBRELL: I would just ask that you rule on that
motion. Yes, sir.

THE COURT: You want me to rule on that motion now?
Because you had a motion for a new trial.

MR. GAMBRELL: Yes, sir. Both.

THE COURT: What's the basis for the new trial
motion?

MR. GAMBRELL: Just that the verdict is not supported
by the evidence.

TEE COURT: All right. Well, I'll go ahead and deny
your new trial motion, and I'll go ahead and deny the
other motion as well.

MR. GAMBRELL: Thank you.

THE CCURT: It is noted for the record.

Ckay. All right. She's going to be back in a couple
minutes, you think?

MR, JOHNSON: Yes, sir.

THE COURT: Okay. &all right. Well, while we're
waiting, I1'd be more than happy to hear anything you want
to tell me or, Mr. Lee, you want to tell me. I mean, you
don't have to speak, but you can if you want to.

Ckay. What I need you to do -- can y'all come up
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here? All right. Be glad to hear from -- while we're
waiting on the paperwork, I'll be glad to hear from you,
Mr. Lee, or your lawyer, Mr. Gambrell.

Yes, sir, Mr. Lee.

DEFENDANT LEE: I got a Z-year-old son, and I want to
be with him so bad right now. And -- and this ain't
right. I ain't supposed to have no life sentence. But I
know parole. I ain't supposed to have it. 2And I'm
trying. Will you please have mercy on me. I know it's
undoable, but I just want to have mercy, please. Can you
give me certain -- more reasonable. If I can be better,
I'll do for my son. I just had a son and I'm trying to be
there with him. But...

THE COURT: Qet me ask you this, Mr. Lee. And I
think I asked counsel this at the beginning of the trial
and I'll ask you. You were advised by your attorney, I
think you were present when I asked that question, you
were advised by your attorney that if there was a
conviction in this case, that you would be life without
parole eligible. I asked that question and you were
standing right there and your lawyer -- as a matter of
fact, I'll tell you what your lawyer said: Your Honor, I
have advised Mr. Lee of that, and I will do it again. And
he turned around and he advised you again that if there

was a conviction, that was possible and that my hands
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would essentlially be tied. You knew that. You knew that.
And I was very careful in making sure that you were
advised of that. That's my Jjob. And I remember I asked
that question before a jury was even picked. As a matter
of fact, it was pretrial that I asked that question. And
your lawyer indicated on the record -- if I'm misstating
anything, Mr. Gambrell, you tell me. You indicated to me
that I have advised him of that, but I will advise him
again. Did you not say that?

MR. GAMBRELL: Yes, sir.

THE COURT: OQkay.

DEFENDANT LEE: Can I say something now?

THE COURT: Huh?

DEFENDANT LEE: Can I say something now?

THE COURT: Yeah.

DEFENDANT LEE: I just had my son, too. This is my
first son. Will you please have mercy on me just a little
-— just a little bit. Please. I want -- T ain't -- I
ain't had my dad when I was growing up. T try to be there
for my son.

THE CQURT: Do you know what I haven't heard from
you, Mr. Lee, since you've been standing here? T haven't
heard a single word of apoclogizing to this victim for what
occurred. You're sitting there begging for something for

yourself, but you haven't said a single word about that
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you're sorry, apologizing to this victim for what
occurred. That never came out of your mouth. It was all
about you, what you want.

DEFENDANT LEE: No, it wasn't. No, it wasn't.

THE COURT: I'm just telling you what you said when
you stood up here.

DEFENDANT LEE: Well, I apologized to her, too. I
said that. I apologize for whatever pain. I just want to
be with my first son. I ain't had no father raising up.
All I had was my grandma and my brother.

THE COURT: Well, Mr. Lee, my hands are tied. I

‘can't do anything.

DEFENDANT LEE: That's all. I ask for mercy.

MR. JOHNSON: Your“Honor, would you like me to
present the indictments for his priors?

THE COURT: Yeah. Go ahead while we're waiting.

MR. JOHNSON: Your Honor, he was served notice with
intent to seek life without parole on May 15, 2023. He
and his attorney at the time were served.

THE COURT: Almost a year ago?

MR. JOHNSON: Yes, sir.

THE COURT: All right.

MR. JOHNSON: His prior record, he has a substantial,
Your Honor, but we'll just go through the three enhancing.

He has a burglary second violent degree, this is
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Indictment Number 2005-GS-23-01122, again, burglary
second, violent; the second count is 2005-G5-23-01206,
again for burglary second violent; and a 2001-G5-23-2399,
again for burglary second.

Your Honor, 1'll pass these up. The indictments are
included as well, Judge.

THE COURT: All right. Let the record reflect that
I've taken —-- Mr. Johnson indicated that notice to seek
life without parole was served on Mr. Gambrell the 23rd
day of May of last year -- or May of last year?

MR. JOHNSON: Yes, sir.

MR. GAMBRELL: It was served on his previous
attorney. Yes, sir.

THE COURT: His previous attorney. But you were
given the file from the previous attorney; is that
correct?

MR. GAMBRELL: I was notified of that, yes.

THE COURT: All right.

MR. JOHNSON: Your Honor, it's also filed with the
clerk of court.

THE COURT: And the record reflects it is also filed
with the clerk of court.

So, Mr. Lee, you were advised what the potential
penalty would be if you got a conviction. So my hands are

tied., The law ties my hands. ©Nothing I can do.
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MR. LEE: They first gave me 0 to 10, but I didn't
take it because I ain't == because I ain't do it. But now
then they're trying to plead -- now they're trying to get
me to plea for 25. I still didn't take it. They wouldn't
go down, back down to the 1 te 10. I do the 10 -- I mean
the 0 to 10.

THE COURT: 1It's still too late for that now,

Mr. Lee.

MR. JOHNSON: Your Honor, would you like the
defendant to sign or do you plan on doing it?

THE COURT: Give it to his lawyer.

SENTENCING

THE COURT: All right. Let the record reflect that
all the statutory requirement§ have been met by the State.
Let the record also reflect that the proper notice was
sent to the -- given to the defendant and counsel.

So on indictment ending in 03221, the State vs.

Kereen Donyell Lee, the sentence of the Court, that you be
committed to the South Carolina Department of Corrections
for a life sentence without the possibility of parole.
Good luck to you.
(WHEREUPON, & recess was taken at 6:33 PM.)
THE COURT: All right. We're back on the record.
I was advised by Mr. McCollum that the victim in the

case would like to address the Court. I will give her an
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opportunity to do so.

All right. Ma'am, I'm going to need you to stand. I
think you're tall encugh to speak into that microphone.
State your full name.

THE COURT: Speak loud encugh so I can hear you.

What do you want to tell me?

MS. -: I wanted to start by saying I'm sorry,
not sorry for speaking up, for finally getting my justice
for myself, but I'm sorry that this had to happen the way
it did a little after you brought your son into this
world. I pray that you take time to get the help that you
need and you can keep up with your son while doing it.

I want you to know that I have no hate in my heart
against you. My only question is why? I was a young
girl, and what happened to me changed the way I will look
at men forever. I've been through so much concerning this
which is mental breakdowns, therapy every week even as far
as having to be put in a mental health faecility. For a
long time, I wasn't comfortable wearing anything that
shows my skin like normal teen girls would wear.

Throughout this whole e¢ase, I haven't seen anything
but fake love with your family, everybody calling my
mother, my mother's phone like she's the victim. I was

never looking for a sob story throughout this whole case.
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All I ever wanted to know was why.
Once again, I hope you get the help that you need and
I wish you well.
THE COURT: Thank you, ma'am.
A1l right. Court is adjourned:
(WHEREUPON, proceedings concluded at 6:36 PM; Court's

Exhibit Number 5 was marked for identification.)
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE )

I, CHERYL A. SMITH, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete Transcript of Record of the
proceedings had and evidence introduced in the trial of
the captioned case, relative to appeal, in the Court of
General Sessions for Greenville County, South Carolina, on
the 22nd, 23rd and 24th day of RApril, 2024. i

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

December 1, 2024

Wﬂ. Ot
174

Cheryl A. Smith, CVR-M

Court Reporter
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) ATTEMPTED CRIMINAL SEXUAL CONDUCT WITH A
COUNTY OF GREENVILLE ) MINOR FIRST DEGREE
QcY 0 6 2020

At a Court of General Sessions, convened on the Grand Jurors of Greenville

County present upon their oath:
That KEREEN DONYELL LEE did in Greenville County, on or about March 31, 2020, attempted a
sexual battery on S. B., who was less than eleven years of age. This is in violation of §16-03-

0655(A)(1)[formerly 16-03-655(1)] of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary 1o the statute in such case made and provided.

WA,

SOLICITOR BAR # 102755
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July 26, 2023

Paui B. Wickensimer, Clerk of Court
Greenville County Courthouse

305 East North Street, Suite 232
Greenville, South Carolina 29601

Re: Keenen Donyel! Lee
Warrant(s): 2019A2320200353-356, 2020A2320200144

Dear Mr. Wickensimer

in accordance with the Court Order issued by the Honorable Alex Kinlaw, Jr., Judge of the Thirteenth
Judiciat Circuit, General Sessions Court, an evaluation on the above-named individual was conducted
by the South Carolina Department of Disabilities and Special Needs.

Please find the enclosed Forensic Evaluation with the Court.
Please contact me at 803-898-9694 should you have any questions or need additional information.

This six (§) page documaent is hereby certified to be the original court ordered evaluation report
issued pursuant to $.C. Code Ann. §44-23-410 or 17-24-10 (1976) et. seq.

Horrret J
Alidia V., Hall, Ph.D.
Cffice of Clinical Services COURT'S
Division of Operations EXHIBITNO. _}
IDENTIFICATIONEVIDENCE

Enclosure

cc:  Seth Johnson, Greenville County Salicitor's Office
Rachel A, Kepley, Defense Counsel
Constance Holloway, DDSN General Counsel
DDSN File

3571903 Hr4eg 3G
BE:8W 72 ddY L
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COMMISSION

Eddle L. Miller
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Vice Chairman

Gary Kocher, M.D2.
Secratary

Barry D. Malphrus
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EVALUATION OF COMPETENCY TO STAND TRIAL

Name Keenen Donyell Lee Gender Male

County Greenville Race African-American
Date of Evaluation 7/19/2023 Date of Birth

Place of Evaluation SCDOSN Midlands Center Age 40 years
Examiners Alicia V. Hall, PhD -Lead Examiner

Brian Hawkins, MS5- Second Examiner

Chargels) Unlawful Carrying a Pistol; Possession of a Stolen Pisto;
Possessian of Weapon by Convicted Felon; Use of Firearm while Under influence
Criminal Sexual Conduct, First Degree

Purpose of Evaluation

This evaluation was conducted pursuant to an order dated 6/7/2023 {raceived by DDSN on 5/12/2023})
and signed by the Honorable Alex Kinlaw Jr., Presiding Circuit Court Judge of the Greenville County Court
of General Sessions. The order required that Mr. Lee be evaluated by the Department of Disabilities and
Special Needs, to determine his competency to stand trial pursuant to State v. Biair, 275 5.C. 529, 273 S.E.
2d 536 (1981) and Section 44-23-410, Code of Laws of South Carolina (Supp. 2012). Mr. Lee’s charges
stemmed from alleged incidents on 11/22/2019 and 3/30/2020.

Limits of Confidentiality
Before the interview started, Mr. Lee was advised of the purpose of the evaluation, and that the resuits

and cantent of the evaluation would be communicated to his defense counsel, the prosecution, and the
court, In addition, he was informed of the possibility that the examiner{s) might be called to testify
regarding the cantent and results of the evailuation. He demonstrated an adequate understanding of the
purpose of the evaluation. Mr. Lee agreed to proceed with the evaluation and signed the notification
form prior to the interview.

Summary of £valuation Results
Presence of Intellectual Disability Yes
Competency to Stand Trial Yes

g
rﬁ”f&f“‘
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Lee, Keenen D. 7/19/2023
SCDDSN Forensic Evaluation Page 20of §

Evaluation Procedures:
Mr. Lee was interviewed on 7/19/2023 for approximately 120 minutes by the undersigned and Mr,
Hawkins, who cencurs with gpinions in this report.

Sources of Information

1. Interview of the defendant on 7/19/2023 for approximately 2 hours
Court order for competency to stand trial evaluation dated 6/7/2023
SCDODSN Eligibitity and Closure Forms
SCDJ) Psychological Consultation by Kevin Irmiter dated 6/11/1998
Social Security Administration Benefit Verification letter dated 7/7/2023
Paimetto Health Richland Medical recards dated 8/5/2017
Greenville County School District Psychological Evaluation dated 10/8/1996
SCDMH Episodes of Care
The defendant’s Nationai Crime Information Center criminal history record

A S AL L

10. information from Greenville Caunty pertaining to his current charges including:
a. Arrestwarrants 2019A2320200353-356 & 2020A2320200144
b. Incident and supplemental reports
¢. Statement by the defendant .
d. Witness statements
e. Statement by the alieged victim

Relevant History:

History in this section is as provided by the defendant in the interview on 7/19/2023, and supplemented
by information available in other records. Mr. Lee is a 4Q-year-old, African-American man, who was born
on_ He is the younger of two siblings. It was reported his mother died in 1994 due to injuries
sustained in a car accident. Mr. Lee’s father was not present consistently in his life. Mr. Lee reported he
was raised by his grandmeother in Fountain Inn, 5C. SCDJJ Psychological Consultation (6/11/1998) indicated
the defendant and his brother were raised by their maternal aunt Ester Bailey, who was their legat
guardian after the mom passed away. Mr. Lee reported was living in Fountain Inn, with his older brother.
He reported he is single and has an infant son Kareen Lee Jr. Mr. Lee is currently on bond.

Educational History

Mr. Lee reported he last attended West Greenville Alternative School. He stated he was expeiled from his
home school for “fighting.” He stated he was enrolled in Special Education cfasses because “because | was
a slow learner.” According to Greenville County School District, Mr. Lee was a special education student.
He was classified as an Educable Mentally Disabled student (now referred to as Intellectual Disability). He
was placed in a self-contained program because of his educational and behavioral needs, The school
psychologist recommended the “emphasis should be placed upon helping the student to develcp
adequate self-help skilis. These might encompass physical hygiene, appearance, proper eating habits,
etc.” Mr. Lee reported dropping out of school in the 10" grade.

Employment History

Mr. Lee reported a brief history of gainful employment. He said worked for a family friend’s {andscaping
company cutting grass. He stated he is currently unemployed, and his sole source of income are his Sacial
Security disability benefits. He stated his brother manages his finances. A letter from the Social Security
Administration {7/7/2023) confirmed that Mr. Lee began receiving the SSDI financial benefit as a Disabled
Adult on 9/30/2000. He is required to have a representative payee on his account.

2
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SCODSN Forensic Evaluation Page 3of 6

Medical History
Mr. Lee denied a history of seizures, strokes, head injuries with loss of consciousness, or other serious

medical conditions. He also denied current medical problems.

Records from Palmetto Health Richland indicate Mr. Lee was admitted to the Emergency Department on
August 5, 2017 by ambulance from the Broad River Correctional facility. He was treated for muitiple stab
weunds in the abdomen and stab wound to the right neck. He also had a scalp laceration. He’s wounds
were treated {closed via stapie) and he was released to corrections on 8/7/2017.

Substance Use History
Regarding substance use, Mr. Lee reported he tried cannabis and K2 once as a young adult, He reported

he typically drinks two beers a day. He denied he ever being addicted to a substance or having difficuity
not using. He denied using other drugs.

Mental Health History
According to Mr. Lee, he has never been diagnosed with a mental iliness. He has no history of inpatient
or outpatient treatment. He denied a history of suicidal or homicidal thoughts.

According to the SCDMH Episodes of Care, Mr. Lee is a former client of Greenville Mental Health Center
from{5/11/1954-6/24/1994, 1/26/1999 -~ 6/18/1998, 1/12/2000 ~ 6/22/2000, 8/09/2008 - 03/03/2009).
He was diagnosed with Attention-Deficit/Hyperactivity Disorder. Records were unavailable due to
SCDOMH's record retention policy. The form also shows Mr. Lee was evaluated in his local emergency
department by the SCOMH Telepsychiatry service in once 2015 and once 2017, but it is not clear in which
emergency department he was evaluated.

DDSN History
According to the SCDDSN Consumer Data Support System, Mr. Lee is a former DDSN consumer. He was

determined eligible for services from Thrive Upstate in 1998. He was discharged from services in 2009
because he was incarcerated.

Psychological Test Results:
The results of previous psychological testing indicate Mr. Lee’s intellectual functioning is in the extremely
low range.

(Greenville County School District}

10/08/1556  Waechsler Intelligence Scale for Children-il Full Scale 1Q 61
Verbal iQ S6

Performance IQ 72

Vineland Adaptive Behaviar Scale Adaptive Behavior Composite 63
Communication 76

Daily Living 66

Socialization 64

Behavioral Observations and Mental Status

Mr. Lee was seen at the SCDDSN Midlands Center on 7/19/2023. He was transported to the evaluation by
his brother. He is a 40-year-old, African-American man who presented with adeguate hygiene. He was
cooperative and exhibited appropriate eye contact throughout the evaiuation. He correctly identified the
date, day of the week, and location. The rate, volume, and tone of his speech were within normal limits.

AELY
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Lee, Keenen D. 7/18/2023
SCDODSN Forensic Evaluation Page 4 of 6

He presented with goal-directed, linear thinking and did not demonstrate difficulties with attention or
concentration. He appeared to have memory deficits as evidence by his inability to recall two of three
words after a short delay. Mr. Lee reported his mood as “tired, | stayed up watching my son” and
demonstrated appropriate affect {i.e., observed expression of emotion). He denied current suicidal
ideation and homicidal ideation. Mr. Lee denied visual and auditory hallucinations {e.g., hearing voices},
and delusions (i.e., false fixed beliefs).

Mr. Lee’s presentation varied throughout the evaluation. He has a response style in which he tends to
answer, “t don't know.” He seemed more able to demonstrate his knowledge base when the interview
style was conversational rather than posing questions, When the examiners directly questioned Mr. Lee,
he would tend to say he did not know the answer or give an almost correct response. For example, he
stated a dog has three legs and the colors on the American flag were “red, white, and yellow.” The
undersigned explained ta the defendant that he was expected to answer the guestions the best of his
ability. He appeared to respond to the redirection. However, during the competency questions the
examiner had to remind him to put forth his best effort once again.

The undersigned does not believe Mr. Lee was seeking 10 actively malinger but was using a strategy that
has been useful in the past and serves two functions. One, the defendant has learned once he says “{ don't
knew" or answers incarrectly, people lower their expectations of him. This allows Mr, Lee to meet the
lower expectations without having to try hard to do so. Or it allows him to get out of performing task he
does not want to do. This is a learned behavior which is not uncommon in the 1D population.

Evaluation for Competency to Stand Trial

Mr. Lee required some education on the criminal justice system. While he has had numerous experienced
with the criminal justice system, he is a novice to the trial process. Thus, most of the time spent educating
Mr. Lee was on the trial process. This section reflects his knowledge base after education.

Mr. Lee was unable to state his formal charges. However, he was able to articulate what he has been
accused of in his own words. He stated he has been accused of “having sex with minor, somebody too
younger.” He stated he also has weapon charges “They saying | can’t have a gun because 'm a convicted
felon and it [the gun} was stolen.” He was able to provide details about the charges, such as when and
where alleged incidents occurred, and who the alleged victim was. Mr. Lee knew that his charges are
serious, and he was in trouble because of the charges. He was able to describe the seriousness of his
charge in relation to a more serious and a less serious charge. Mr. Lee was unaware of the penalty he
could receive if he was convicted of the charges, but learned he was facing “twenty-five to life” for his
most sericus charge of Criminal Sexual Conduct with a Minor. He knew his attorney was his best source
of information regarding possible/likely sentances. He also understood should he be convicted, he may
have to register as a sex offender.

When asked for his lawyer’s name, Mr. Lee stated “I don't know.” He stated he has met with his lawyer
“two times” regarding this case. He stated he thinks Ms. Kepley “is alright.” M. Lee stated he does not
trust his lawyer, but they could work together in his case. When asked if Ms. Kepley has done anything to
make him wary of her, she replied, “No. She hasn’t done anything. | just have a hard time trusting people.”
He indicated he has given his lawyer his side of the story. He was aware of the confidential nature of the
cammunication between him and lawyer. Mr. Lee stated sometimes he has experienced difficulties
communicating with his lawyer. He stated, “Most stuff | don’t know or understand.” When asked if he lets
his lawyer know if he does understand something he said sometimes. He stated she can break it down for
him but sometimes he requires his brother’s help to understand. He stated his lawyer’s role was “to be
cn my side.” He knew his lawyer was for him and wanted him to be found not guilty. Mr. Lee knew that
his attorney would want him to get an easier rather than a harder sentence if he is convicted.

I
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Mr. Lee was familiar with the pleas and consequences of the pleas available in court. He was able to
ccrrectly define the pleas in his own words. He defined guilty as “They did it” and not guilty as “They ain't
do it.” He was able to correctly state the consequences of the guiity and not guilty pleas. Mr. Lee knew
that pleading guilty means receiving a sentence such as “give you time, prabation, ar house arrest.” He
stated pleading not guilty means “The judge got to find out all the evidence befare he can know if you're
guilty or not.” He appeared to have difficulty recalling the word trial but understood the process.

Mr. Lee was familiar with the roles of the various court officials, He was able to demaonstrate he
understood the adversarial nature of the courtroom situation. For example, he knew the solicitor was
against him and wanted to prove that he is guilty. He defined the solicitor’s role as “Prove I'm guilty.”
Also, he knew he should not talk to the solicitor without his attorney being present stating, “No, he could
turn it around, use it against me.” Mr. Lee stated the judge’s responsibility was “to listen the lawyers and
decide guilty or not.” He also knew judge determines the sentence should he be found guilty. He could
name the penalties at the judge’s disposal (prison time, probation, and house arrest). He was able to
correctly define each of the possible sentences. Mr. Lee understood the role of the jury if he decided to
have a jury trial. He reported the jury consists of 12 members of the community, who would decide if he
is guilty or not guiity. He also understood the jury’s decision had to be unanimous.

Mr. Lee understood the use of evidence and witnesses in a hypothetical court case and in his case. He
defined evidence as “Clues like maney, camera, gun.” Mr. Lee defined a witness as “Somebody who seen
it.” He stated the possible witnesses against him were “the police.” in addition, Mr. Lee knew his lawyer
was his best source of information regarding possible evidence and witnesses in his case. He also stated
that if someane were on the witness stand giving faise testimony that the appropriate course of action
would be to “teli the lawyer.” Regarding his own testimony, Mr. Lee stated that he could not be forced
to talk in court but understood his lawyer would be the best person to help him decide if he should testify
on his own behaif.

Mr. Lee was familiar with the concept of plea bargaining. He reported a plea bargain was how he resalved
all his previous charges. (Mr. Lee has an extensive criminal history dating back to the 1930s). He
understood in ordar to accept a piea deal he weould have to enter a guiity plea. Mr. Lee understood he
would receive a lesser punishment in exchange for a guilty plea. He was able to demonstrate an ability to
use his knowledge about plea bargains to make reasoned decisions about his case with the aid of his
fawyer.

Mr. Lee was able ta state the importance of appropriate courtroom behavior.

Conclusion:

Mr. Lee meet the criteria for a diagnosis of Inteltectual Disability, which requires concurrent deficits in
intellectual and adaptive functioning, present during the developmental period. He is a former DDSN
consumner in Intellectual Disability Division. In addition, he receives SSDi Benefits. Should Mr. Lee want to
reinstate his DDSN services in the future he has to reapply to his local DSN board. There was no evidence
of the presence of mental health issues.

Regarding his capacity to understand the proceedings against him, Mr. Lee was able to demonstrate an
understanding of his charge, as well as a factual and a rational understanding of legal proceedings.
Additionally, he demonstrated the capacity to apply the factual information to a rational consideration of
plea options.
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Regarding his capacity to assist his attorney in his defanse, Mr. Lee's thought processes and speech were
logical, coherent, and organized, indicating he should have no difficuity communicating rationally with his
attorney. He demonstrated the ability to reason logically abaut options related to his case and should be
able to do so with counsel. His responses to hypothetical situations indicate he would be able to utilize
counsel effectively should he become confused or distressed with legal proceedings. Mr. Lee
acknowledged appropriate courtroom behavior, and his demeancr during our interview suggests he
would be able to exhibit such behavior in the courtroom and attend adequately to the proceedings. His
expectations of his attorney and the legal system appeared reasonable and jogical.

in summary, Mr. Lee expressed understanding of the nature of the charge against him and the possible
consequences. He demonstrated the ability to comprehend and retain new information regarding legal
proceedings, and he demonstrated the capacity to use infarmation to make rational decisions about his
case. Mr. Lee’s rational understanding of such proceedings appears to be good. Given Mr. Lee's
intellectual disability, he may require re-education about his case from his lawyer as his case moves
forward. In addition, he could benefit from complex topics being breken down into simpler terms, the
court moving at a stower pace than it does typically, and to give the defendant frequent opportunities to
check in with his attorney to ensure he is understanding the procedures. Thus, Mr. Lee appears to have
the capacities to understand the proceedings against him and to assist his attorney in his own defense
should he choose tc do so.

We therefore respectfully offer the following opinions:

Presence of intellectual Disability Yes
Competency to Stand Trial Yes
e S

I o S AH G YA Date signed:
Alicia V. Hall, Ph.D.’ '

Chief Psychologist

State-Leve! Psychological Examiner

SC License # 1068

SCDDSN Central Office
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Ofﬁcerg s) Present: Case Number:20 DO30I Education History: 325

Water/Food: (Y) / (N)

M -3 Work History:

FOUNTAIN INN POLICE DEPARTMENT

Michael Hamilton, Chief of Police
300 N. Main St. Fountain Inn South Carolina 29644
(864) 862-4461

Date: Od/ N /ZGZD  Begin Time:

71’ 11:‘ INNJ Phone: BeY) NW. yyel
H: §08 Wt )30 Hair: B/&£  Eyes: g/l

My Education Highest Level: i # I Can Read and Write: K{ (initial) == pJav W 1|

YOUR RIGHTS

Before we agk you any questions, you must understand your rights. g {__ (initial)
You have the right to remain silent. J({_ (initial)

Anything you say can be used against you in a court of law. g‘ (initial)

You have the right to talk to a lawyer for advice before we ask you any questions
and to have a lawyer with you during questioning. (initial)

If you do not have the money to pay a lawyers fee, the conrt will appoint one to
represent you without cost if you wish. (initial)

6. Ifyou decide to answer questions now without a lawyer present, you will still have
the right to stup answering at anytime. g{ (initial)

Name: XC!’

Address:

bl o e

n

You have the right to stop answering at anytime until vou talk with a lawyer, Km& Le,e..
(Signature)
WAIVER OF RIGHTS

I have read or have been read this statement of my rights and understand
what my rights are. Iam willing to make a statement and answer questions
at this time. 1do not wish to speak to a lawyer at this time and understand
and know what I am doing. No promises or threats have been made to me
and no pressure or coercion of any kind has been used against me.
(Coercion: to force to act or think in a given manner; fo compel by pressure
or force {American Heritage Dictionary, 1973}) ¥ L (initial)

Signature: o reen L Date: X/ Xf/ A8
Interviewer; ’ Time Completed: J_‘Hj_m

Witness: M' \b\ Md{_‘; QL{}" End of Interview: ll"g
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

STATE OF SOUTH CAROLINA

Y.

KEREEN DONYELL LEE,
Defendant.

IN THE COURT OF GENERAL SESSIONS
THIRTEENTH JUDICIAL CIRCUIT

INDICTMENT(S): 2020GS2303221
J0aDPIADA00/Y

NOTICE OF INTENTION TO SEEK

SENTENCE OF IMPRISONMENT FOR

LIFE WITHOUT THE POSSIBILITY
OF PAROLE

TO: KEREEN DONYELL LEE, DEFENDANT, and RACHEL KEPLEY,
ESQUIRE, ATTORNEY FOR THE DEFENDANT:

PLEASE TAKE NOTICE that the State, through the Office of the Thirteenth

Circuit Solicitor, will seek a sentence of imprisonment for life without the possibility of

parole should the Defendant suffer conviction on the charge of Criminal Sexual Conduct,
First Degree or any other qualifying offense pursuant to the above-named indictment.
The State will seek this sentence pursuant to S.C. Code of Laws § 17-25-45 based upon
the Defendant’s prior convictions, which include:

Offense: Burglary 2™ Degree — Violent

Ind. No.: 2005GS82301206
Date of Imposition of Sentence: June 2, 2005

Offense: Burglary 2" Degree — Violent
Ind. No.: 2005GS82301122
Date of Imposition of Sentence: June 2, 2005

Offense: Burglary 2™ Degree — Violent
Ind. No.: 2001G5232399
Date of Imposition of Sentence: July 9. 2003

f%

Setfdokfison

Assistant Sollmtor
Thirteenth Judicial Circuit

Greenville, South Carolina
Date: May 15, 2023
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
y THIRTEENTH JUDICIAL CIRCUIT

COUNTY OF GREENVILLE
Ind. 2020GS2303221

STATE OF SOUTH CAROLINA

AFFIDAVIT OF SERVICE

V.

KEREEN DONYELL LEE,
Defendant.

Personally appeared MY' e 9\1\\395 who being duly sworn, says
she/he is _ks‘\ Mﬁdo((title) for the Thirteenth Circuit Solicitor’s

Office and that he/she served a copy of the Notice of Intention to Seek Sentence of

Imprisonment for Life Without the Possibility of Parole dated 05"5}13 ,
in the above-entitled action, delivering to the Defendant’s Attorney, Rachel Kepley,

E
personally, and leaving with her a copy of the same on the 'b"" day of

Maw 2023,
-’
h 5
Thirteenth Circuit Solicitor’s Office
Sworn to me before this
[{p dayof a,(,'[ \ 2023

Notary Public for SoutWCarolina q

My Commission Expires: / {2 ' '23
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) THIRTEENTH JUDICIAL CIRCUIT

COUNTY OF GREENVILLE )
) Ind. 2020GS2303221
STATE OF SOUTH CAROLINA )
)
) AFFIDAVIT OF SERVICE
\ )
)
KEREEN DONYELL LEE, )
Defendant. )
)

Personally appeared Mfea \Oh"\\\ps who being duly sworn, says

she/he is %\_I‘mﬁﬂgﬁtg((title) for the Thirteenth Circuit Solicitor’s

Office and that he/she served a copy of the Notice of Intention to Seek Sentence of

Imprisonment for Life Without the Possibility of Parole dated 95 ] J 5 l2-3 ,

in the above-entitled action, delivering to the Defendant named above personally, and

leaving with him a copy of the same on the \(0"" day of Mj , 2023.

Dhves Gtles

Thirteenth Circuit Sol{icitor’s Office

Swomn to me before this
|*" day of N oy , 2043,

Sy, i
Notary Public for South Carolina
My Commission Expires: 4/13/21
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

COUNTY OF )
) WARRANT # 2020A2320200144
STATE OF SOUTH CAROLINA ) INDICTMENT # 2020GS2303221

)
Vs. ) MOTION FOR ADMISSION

) OF OUT-OF-COURT STATEMENT
KEREEN DONYELL LEE, } OF CHILD PURSUANT TO
DEFENDANT ) S.C. CODE SECTION 17-23-175

PLEASE TAKE NOTICE that the undersigned Attomey for the State moves this
Honorable Court pursuant to S.C. Code Section 17-23-175 for admission of out-of-court
statement(s) made by the victim/witness in the above-captioned case, to wit: H

Datc of Birth_S.C. Code Section 17-23-175 was enacted as part of the
Sex Offender Accountability and Protection of Minors Act of 2006.

Statement of Law

An out-of-court statement by a child under the age of twelve is admissible in a General
Sessions Court proceeding upon satisfaction of the provisions set forth in §.C. Code
Section 17-23-175 and a finding by the Court that the statement(s) provides
“particularized guarantees of trustworthiness.” In the present case, the victim/witness was
under the age of twelve years at the time of the making of said statement(s) or functioned
cognitively, adaptively, or developmentally under the age of twelve at the time of the
making of the statement(s). Furthermore, the defendant is currently charged with an
offense which would require registry pursuant to the provisions of Article 7, Chapter 3,
Title 23 (South Carolina sex offender registry).

Evidence offercd by the State pursuant to this section includes recorded statements made
by the child victim/witness to the following persons in relation to the above-captioned
case: James Paris, Fountain Inn Police Department.

The State offers the following facts in support of the admission of the aforementioned
out-of-court statement(s):

(1) the statement was given in response to questioning conducted during an investigative
interview of the child, pursuant to S.C. Code Section 17-23-175(A)(1 )

(2) an audio and visual recording of the statement has been preserved by electronic
means, pursuant to 8.C. Code Section 17-23-175(A)}2);

(3) The child is expected to testify at trial and is subject to cross-examination on the
elements of the offense and the making of the out-of-court statement(s), pursuant to S.C.
Code Section 17-23-175(A)(3).

The State contends that the totality of the cireumstances surrounding the making of the
statement(s) provides particularized guarantees of trustworthiness. The State requests an
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in-camera review by the Court for consideration of the following factors in support of the
admission of said evidence pursuant to 8.C. Code Section 17-23-175 (B}

(1) whether the statement was elicited by leading questions;

{2) whether the interviewer has been trained in conducting investigative interviews of
chiidren;

(3) whether the statement contains a detailed account of the offense;

{4) whether the statement has intemnal coherence; and

(5) swomn testimony of any participant which may be determined as necessary by the
Court.

For the foregoing reasons, the State moves to introduce evidence and/or testimony of the
out-of-court-statement(s) made by the child concerning details of the alleged criminal
offense(s) in this case. Furthermore, the State contends that upon consideration of the
totality of the circumstances, that said statement(s) possess particularized guarantees of
trustworthiness sufficient for admissibility within the provisions of S.C. Code Section 17-
23-175.

Respectfully Submitted,

i

Seth ng_d.ué Johngpn/

Assistant Solicitor
Thirteenth Circuit Solicitor’s Office

Date: 4‘/22/?'4/

Greenville, South Carolina
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

RECEIVED CZ A

~"Jordan Wayburn
Appellate Defend
Oct 172025 L
South Carolina Commission on Indigent Defense
SC CGUF’[ Of Appea'S Division of Appellate Defense

PO Box 11589
Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT

This 17" day of October, 2025.






STATE OF SOUTH CAROLINA RECEIWI)

IN THE COURT OF APPEALS Oct 172025

Appeal from Greenville County SC CGurt Of Appea‘s

Honorable Alex Kinlaw, Circuit Court Judge

THE STATE,
RESPONDENT,

KEREEN DONYELL LEE,
APPELLANT

APPELLATE CASE NO. 2024-000745
CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(¢c)(3), SCACR, the undersigned hereby certifies
a true copy of the Record on Appeal in the above-referenced case has been served upon Joshua
A. Edwards, Esquire, at the primary e-mail address listed in the Attorney Information System

(AIS), this 17" day of October, 2025.

~"Jordan Wayburn
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT
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