
From: Dot Faulkenberry
To: Court Of Appeals Filings
Cc: Karl Brehmer; Murrell Smith; acb@brehmerlawfirm.com; Aaron J. Hayes; Richard E. McLawhorn; Shanon Peake; Jennifer

Lisandrelli; Jon Robinson; Andrew Safran, Esquire (msa6631@aol.com); Stephanie Fanning; Theile McVey; John Kassel;
Jamie Rutkoski

Subject: Appellate Case No. 2023-000074 - Ex Parte Liberty Mutual Insurance
Date: Thursday, October 16, 2025 4:11:37 PM
Attachments: image001.png

image002.png
image003.png
Petition for Rehearing, 4.pdf
POS Petition for Rehearing, 2.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Please find attached for filing Appellants’ Petition for Rehearing and Proof of Service in the
above matter.
 
Thank you,
Dot

Columbia ​​​​

 3200 Devine Street
​Columbia, SC 29205

Camden: 803.432.1992
Sumter:   803.778.2471 

 

Dot Faulkenberry
Paralegal

Office: 803.254.5445
Direct: 803.704.1101
Email:  Dot.faulkenberry@smithrobinsonlaw.com

Follow us: 

CONFIDENTIALITY NOTICE: The information transmitted, including any attachments, is intended only for the person or entity to which it is addressed
​ and may contain confidential and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance
​ upon, this information by persons or entities other than the intended recipient is prohibited. If you received this in error, please contact the sender and
​ delete the material from any computer, intentional interception or dissemination of electronic mail not belonging to you may violate federal or state law.
DONT APPLY

 
 

mailto:Dot.faulkenberry@smithrobinsonlaw.com
mailto:ctappfilings@sccourts.org
mailto:ksb@brehmerlawfirm.com
mailto:murrell@smithrobinsonlaw.com
mailto:acb@brehmerlawfirm.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user444c7373
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user15f37a58
mailto:shanon.peake@smithrobinsonlaw.com
mailto:jennifer.lisandrelli@smithrobinsonlaw.com
mailto:jennifer.lisandrelli@smithrobinsonlaw.com
mailto:jon.robinson@smithrobinsonlaw.com
mailto:msa6631@aol.com
mailto:sfanning@kassellaw.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user75c1d125
mailto:jkassel@kassellaw.com
mailto:jrutkoski@kassellaw.com
https://protect.checkpoint.com/v2/r01/___https://us.content.exclaimer.net/?url=https%3A%2F%2Fwww.smithrobinsonlaw.com%2F&tenantid=1YDrtvBLEe6q8mBFvdVbFg&templateid=aaab4b2a95f2ee11aaf26045bdd55b16&excomponentid=zPASgQFEd54lEHJah5H53YnxeW_WadXqOa98Z36PoQ0&excomponenttype=Image&signature=DrlmVvhhz-vJHt3cz_Wq7Xruh5qZ8UXQudAVACPlrmKUCm2jsvfcHPeG5lXZ2wn6NJ2DdqvVPwY1LbGXLSpyRGAV6c6D_SnM7V1Ee4_btpVuxHt0bwnuvrdhUtUNRZcis2M1cKbaDYz4960DHnfY_iwaFwq1dZr5O1Yj0WJjUFHCHmUU6og_14tQH3Q9V2x_7pZXrh16knRaC2XjD7Vsogw_fHp3BdXCoRPRobPKHbiZDnjntSiF9Y7M-7zqAEkcOpF80VpJtcryMd-1pi8Dma-YRcJXfrhhzn07Zlns8_mX0cDLZU23Ed9bZqsncQnBqmIn3Brmohnqq4pGLvY5FA&v=1&imprintMessageId=6d78ccbd-7c42-4123-a700-d4e831862c25&imprintMessageId=e78a9870-16ec-4b96-b324-f83a4cac0f01___.YzJ1OnNjanVkaWNpYWw6YzpvOjQ4ZGUxMDMyZTQ1MmJjZTgyYjUwZTU2Yzc3NDY4NGVmOjc6MTUzODowZmFhZjg4ZGYwZjM1ZGUwMDc0YTM3NmI4MjFkYThlMWViYjc1ZjNlNTQ0ZDlkZmRiMGU2MDE5NTIwODM1ZDNhOmg6VDpO
tel:803.254.5445
tel:803.704.1101
mailto:Dot.faulkenberry@smithrobinsonlaw.com
https://protect.checkpoint.com/v2/r01/___https://us.content.exclaimer.net/?url=https%3A%2F%2Fwww.facebook.com%2FSmithRobinsonLaw%2F&tenantid=1YDrtvBLEe6q8mBFvdVbFg&templateid=aaab4b2a95f2ee11aaf26045bdd55b16&excomponenttype=SocialMediaIcon&signature=goyDwBlwQ-bj821603xfu4tq6NjUA7ZsucSTSYTgv0_l3vD4lx9nGsPks36yV8fGY8lW9nGmctBbSEHtnnhLzj787X89CjiFfIgr1fmjbmoyARKEHo4yyTmQu2V32zr_8p6mC03Jmc6WG9Bu1wk4Kpv1QN1V7QA45G7frx6QPtuUTYBHasEi5wsyuK3pKSkDw3eGOvagsI4tjWng1-x_zqgEnFPh9ro2jQYVWqMXPZkUD1xywipSuXue_Alv9qpFXS_RAqwwP9LlT5UHFDmd65rjUvQvDVDEz4QbHMpmlfThgRoQW5RLqegJ5U7HMaRW7q6KQ1PWYqJn8OLwY4DZPA&v=1&imprintMessageId=6d78ccbd-7c42-4123-a700-d4e831862c25&imprintMessageId=e78a9870-16ec-4b96-b324-f83a4cac0f01___.YzJ1OnNjanVkaWNpYWw6YzpvOjQ4ZGUxMDMyZTQ1MmJjZTgyYjUwZTU2Yzc3NDY4NGVmOjc6YTYxNzpmZDAzMGU0NmYxY2I2ZjlkYWVkMzRkNWE3NDgyZGIxNjZiNmU3MTgzZTM4ZWFiZGM2MGIyNTdmNWM4Yzc3ODE1Omg6VDpO
https://protect.checkpoint.com/v2/r01/___https://us.content.exclaimer.net/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fsmith-robinson&tenantid=1YDrtvBLEe6q8mBFvdVbFg&templateid=aaab4b2a95f2ee11aaf26045bdd55b16&excomponenttype=SocialMediaIcon&signature=lBL0HyOJON6uizoo-2A-oudw09OX3PTLorK_zQxcn4wNAhIVM6AqKGL2IPGfDa9jFDnoT43HAWj0tnharp-oJoyFPEnW526GLlc5z4P-1jQwN9sZbqzwddMW8tX2eCy47StDm4XlOnCwu7w5XNEz2i8ZGHK-7bnpzqCaDcQLHhAU2_OY4mMtWl1Uqgzeor9mnBN9OgSqbkMozI6-4buG09_mRUWiCvYWfelYmejYZFHEXgYjCNkemqWQqcHwD7sK8plZWA41rX-Xv15HMJwW7oVc0OGG0J_8FkUjips8DnYkmow1ffOd5jHbwI65yKkcG0Bsk5hDUEdJKwPtlRD5Gw&v=1&imprintMessageId=6d78ccbd-7c42-4123-a700-d4e831862c25&imprintMessageId=e78a9870-16ec-4b96-b324-f83a4cac0f01___.YzJ1OnNjanVkaWNpYWw6YzpvOjQ4ZGUxMDMyZTQ1MmJjZTgyYjUwZTU2Yzc3NDY4NGVmOjc6NmVmODozNjM4MTczYmMyYjgzZjFkYTdkYTZhYTg4NGQ3ZjIxMTlkMzNmODRmYTZiMDczNTMzYWI3YzViNWE2YTY4MDNkOmg6VDpO

SmitHlIRoBINSON

Forward thinking. Results driven.














 


 


THE STATE OF SOUTH CAROLINA 
In The Court of Appeals  


_____________ 
 


APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 


R. Kirk Griffin, Circuit Court Judge  
_______________ 


Civil Action No. 2019-CP-43-02375 
_________  


 


Appellate Case No. 2023-000074 


_________ 


_____ 
Ex Parte: Liberty Mutual Insurance Company and Horace Mann Property and Casualty Insurance 


Company, Respondents,  
 


In Re: 
 


Howell D. Thompson and Tara L. Thompson,  
 


Appellants,  
 


v.  
 


Carlos D. Toney 
 


Defendant.  
 


____________________________ 


 


APPELLANTS’ PETITION FOR REHEARING  


AND SUGGESTION OF REHEARING EN BANC 


____________________________ 


 


 Appellants Howell D. Thompson and Tara L. Thompson respectfully request rehearing, 


including en banc rehearing, of this Court’s October 1, 2025 decision pursuant to Rules 221 and 


240 of the South Carolina Appellate Court Rules.  Rule 221(a), SCACR, provides that a petition 


for rehearing should be granted when the Court has “overlooked or misapprehended” relevant 


information or law, as is the case here.  


In the concurrence, Judge Hewitt stated that if serving the at-fault driver “relates to a 


defense that the court lacks personal jurisdiction over the at-fault driver, . . . both insurance 
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companies failed to adequately object to personal jurisdiction.”  Respectfully, timely pursuit of 


this defense is required by South Carolina law. The Court’s decision otherwise gives a windfall to 


insurance companies in the UIM context by allowing them to withhold service defenses on behalf 


of the at-fault driver until the defect is no longer curable.  This Court’s decision gives UIM carriers 


an impenetrable shield to avoid their contractual duty to their insureds by finding they can raise 


personal jurisdiction over the at-fault driver but can never waive it.  This runs counter to the 


legislative intent of the UIM statute and other South Carolina law.  While Louden v. Moragne, 327 


S.C. 465, 486 S.E.2d 525 (Ct. App. 1997) holds that an action must be commenced against an at-


fault driver, it does not hold that the service defense must not be properly raised or pursued by the 


UIM carrier who steps into the case to defend in the name of the at-fault driver.  Louden further 


does not negate the voluntary appearance doctrine.   


 Here, the UIM carriers, in the name of the at-fault driver, robustly participated in the case 


for nearly two years, including seeking relief from the circuit court and participating in hearings, 


without raising any issues with service and, in the case of Liberty Mutual, assured Appellants’ 


counsel its service-related defense was a boilerplate defense and it did not intend to file a motion.  


Louden is not dispositive in this matter because the Louden Court did not consider or rule on the 


numerous foundational issues involved in the instant case, including whether lack of service was 


raised with specificity, whether the insurance carriers waived the service defense by participating 


in robust litigation for nearly two years, whether the insurance carriers waived the service defense 


by failing to timely raise it in a Rule 12(b) motion, whether Liberty Mutual waived the service 


defense by filing a venue motion and failing to raise the service defense, or whether an insurance 


carrier was estopped from raising the service defense after assuring Appellants its defense was 


merely boiler plate.   
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Louden and South Carolina cases concerning waiver, laches, and estoppel work in concert 


in the same legal system.  A review of the Louden decision shows that waiver by the UIM carrier 


was not raised in that case nor considered by this Court when it decided the Louden case because 


waiver and estoppel were not applicable to the facts of the Louden case.  The fact that the Louden 


court did not address waiver or estoppel does not mean that waiver and estoppel do not apply in 


the UIM context.  Instead, it simply means that waiver and estoppel were not relevant to the facts 


of the Louden case.   


Further, the Louden case is distinguishable in other respects.  In the Louden case, the 


insurance carrier filed an answer without mentioning the UIM carrier anywhere in the answer.  (R. 


pp. 552–53.)  It was signed by “attorneys for the defendant” and only mentioned defendant within.  


(Id.)  The Louden Answer had a service defense at the very top which read: “That there has been 


no proper service of process over the Defendant and the Court lacks in personam jurisdiction.”  (R. 


p. 552.)  Further, the attorney representing the UIM carrier in Louden immediately took steps to 


investigate service.  He sent a letter to the Clerk of Court and copied the plaintiff’s attorney 


requesting “copies of the proofs of service in your file.”  (R. p. 555.)  This is markedly different 


from the UIM carriers in this case who buried a general, nonspecific service defense in their 


answers without raising personal jurisdiction, knew that a proof of service was not on file showing 


service on Defendant Toney, and took no steps to investigate service.1  The Court overlooked the 


differences between the Louden case and the instant case.  


 
1 It is also important to note that the Louden case was filed in 1994, prior to the implementation of 


the e-filing system.  Therefore, in Louden, counsel had to contact the clerk of court’s office to 


determine whether a certificate of service was on file.  Here, the parties could easily review the 


public index to see that there was no certificate of service filed related to Defendant Toney.   
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The Court’s decision misapprehends substantial issues in this litigation, permitting and 


encouraging Respondents’ gamesmanship tactics.  See Palmetto Pointe at Peas Island Condo. 


Prop. Owners Ass'n, Inc. v. Island Pointe, LLC, 445 S.C. 543, 555, 915 S.E.2d 501, 508 (2025) 


(Kittredge, CJ, concurring in part and dissenting in part) (warning South Carolina courts against 


inviting mischief and gamesmanship in litigation).  In ruling that Respondents were not required 


to timely raise service in a 12(b) motion, the Court found nothing “precluded Carriers from raising 


such defense in their answer and then arguing” it in a motion for summary judgment.  However, 


this contradicts Maybank v. BB&T Corporation, 416 S.C. 541, 565, 787 S.E.2d 498, 510 (2016), 


which held a defendant waived its right to assert a personal jurisdiction defense when it actively 


participated in litigation and failed to file a Rule 12(b) motion, even after initially preserving the 


defense in its answer.  The purpose of Rule 12(b) is to require early assertion of these defenses to 


allow for the curing of any defects or, if the defect cannot be cured, dismissing the case so that the 


parties and courts do not waste time and resources litigating cases that should not be litigated.  The 


Court further overlooked the fact that Liberty Mutual specifically assured Appellants’ counsel the 


service defense raised in the answer was boilerplate when Appellants’ counsel inquired whether 


there was a serious omission with service.  (R. pp. 285–87.)  The Court also overlooked that Liberty 


Mutual responded to Appellants’ interrogatories in August 2020 that Defendant Toney had “been 


served [and could] respond on his own.”  (R. pp. 285–87, 519–25.)      


In the decision, the Court, citing Moore v. Simpson, 322 S.C. 518, 523, 473 S.E.2d 64, 66 


(Ct. App. 1996), stated that Appellants had the burden to establish the court has personal 


jurisdiction over the defendant.  However, the Court overlooked the fact that personal jurisdiction 


must be timely raised and diligently pursued by that defendant.  When timely raised and pursued, 


the plaintiff has the burden to establish the court has personal jurisdiction over the defendant.  A 
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defendant must obtain a ruling from the court on personal jurisdiction before submitting itself to 


the jurisdiction of the court in order to properly preserve the defense.  A defendant may not wait 


until the eve of trial—after litigating a case for two years, submitting to the court’s jurisdiction, 


voluntarily providing testimony in the case without objection, and assuring the plaintiff there were 


no serious omissions with service—to raise a personal jurisdiction defense.  See Maybank, 416 


S.C. at 565, 787 S.E.2d at 510.  That is waiver, and it applies in the UIM context too, not just to 


“the direct defendant,” as the Court implied. 


Further, in the decision, the Court held that Defendant Toney’s appearance at his deposition 


did not constitute a voluntary appearance in the action because there was no indication he was 


informed during the deposition that he was a defendant in the lawsuit.  The Court overlooked or 


misapprehended the fact that Toney was informed before the deposition that he was the defendant 


in the lawsuit.  Appellants sent a notice of deposition that clearly listed Toney’s name in the caption 


and identified that he was the defendant in the case.  (R. p. 463.)  The notice of deposition put him 


on notice before the deposition that he was a defendant in the suit that was filed in Sumter County 


and included the civil action number where he could access all pleadings in this matter.  He was 


also told in the deposition that his testimony was in connection with the lawsuit brought by 


Appellants arising out of the June 2017 motor vehicle accident.  (R. 189, 190, 195, 202.)  The same 


lawsuit that he gave permission for Appellants to file against him as named defendant in the 


covenant not to execute.  (R. pp. 571–75.) Toney voluntarily appeared at the deposition to give 


testimony. He was not compelled to attend and was not served with a subpoena.  A defendant may 


not voluntarily appear to give testimony in a case and submit to the Court’s jurisdiction without 


objecting to that jurisdiction or service.  The act of giving testimony in a case as a named defendant 


is an overt act showing consent to the court’s jurisdiction.  
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Further, the Court found that Toney did voluntarily appear because he did not make any 


arguments regarding the merits during the deposition or indicate he understood he was appearing 


for the purpose of defending himself in the lawsuit.  The Court overlooked that each piece of 


testimony Toney gave was in defense of the case.  See Reid v. Kelly, 274 S.C. 171, 175, 262 S.E.2d 


24, 26 (1980) (“The admissibility of a deposition into evidence does not depend on the purpose 


for which it was taken. Nor is its use limited to the party who initiated it. Where a deposition is 


taken either party is entitled to its use in the trial of the case.”).  Respectfully, the voluntary 


appearance doctrine does not require such brightline, rigid application as the Court suggested in 


its decision, and the Court’s decision overlooks the unique nature of UIM cases by requiring some 


further pronouncement or participation in the case by Toney who consented to the filing of the 


suit, was protected from judgment, had UIM counsel defending the case on his behalf, and 


appeared to give testimony in the case without coercion and without objecting to or limiting his 


appearance.  A defendant who voluntarily appears in an action does not need to announce his 


intention on the record.  Instead, a voluntary appearance may be “implied from some act done with 


the intention of appearing and submitting to the court’s jurisdiction.”  Stearns Bank Nat. Ass'n v. 


Glenwood Falls, LP, 373 S.C. 331, 338, 644 S.E.2d 793, 796 (Ct. App. 2007). The purpose of the 


voluntary appearance doctrine is to ensure notice.  Toney had notice here.  He had the opportunity 


to object to the jurisdiction of the court and service and did not do so.  Instead, he provided 


testimony for use in the defense of the case.  The Court incorrectly required “trumpets” instead of 


recognizing that Toney came “quietly by the back door.”  See Stephens v. Ringling, 102 S.C. 333, 


342, 86 S.E. 683, 685 (1915).  


The Court also overlooked the fact that the laches argument was properly preserved.  


Contrary to the decision by the Court, laches was not raised for the first time on appeal.  Appellants 







 


 7 


raised the doctrine of laches below to the circuit court in its motion to reconsider.2  (R. pp. 273–


74.)  The circuit court fully considered all arguments in Appellants’ motion to reconsider and 


denied them.  (R. p. 44.)  Specifically, the circuit court stated: “Having duly considered the motion 


to alter or amend of the [Appellants], this Court has determined that its original Order dated August 


26, 2022 is fully supported by the evidence and is hereby ratified and reconfirmed. The motion to 


alter or amend the earlier Order is therefore DENIED.”  (R. p. 44.)  Therefore, Appellants raised 


the doctrine of laches to the circuit court, the circuit court considered the doctrine of laches raised 


in Appellants’ motion, and the circuit court ruled on the applicability of the doctrine of laches, 


finding it did not apply, by denying Appellants’ motion.  Because it was raised to and ruled on by 


the circuit court, this issue was properly preserved for appellate review.  Therefore, the Court 


should grant rehearing, consider the merits, and rule on the applicability of the doctrine of laches.  


As discussed in Appellants’ brief, the doctrine of laches requires reversal.    


 Appellants reincorporate their arguments in their briefs in this Petition.  For the foregoing 


reasons, as well as the reasons set forth in their briefs, the Court should grant this petition and 


reverse the orders below.  


(Signature page follows) 


 


 


 


 
2 Appellants have at all times raised and maintained waiver-related issues to the circuit court, and 


the circuit court has ruled on the waiver-related issues in both orders. (R. 136–53.)  “The equitable 


doctrine of laches is equivalent to the legal doctrine of waiver . . . .”  Strickland v. Strickland, 375 


S.C. 76, 650 S.E.2d 465, 470 (2007).  “[A] party is not required to use the exact name of a legal 


doctrine in order to preserve the issue.”  Herron v. Century BMW, 395 S.C. 461, 466, 719 S.E.2d 


640, 642 (2011).  However, as discussed above, Appellants did use the specific name of the legal 


doctrine of laches in the motion to reconsider, which the circuit court considered in full and denied.  
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