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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
2021-CP-10-121

MANSFIELD AT PARK WEST, INC,,

Plaintiff, CONSENT ORDER FOR
ARBITRATION
VS.

D.R. HORTON, INC.,,

Defendant.

This matter comes before the Court upon the Motion to Compel Arbitration of the Plaintiff,
Mansfield at Park West, Inc., and the Motion to Dismiss of the Defendant, D.R. Horton, Inc. The
Plaintiff and Defendant agree and consent to resolve all claims among the parties by binding
arbitration.

Plaintiff and Defendant agree and consent to Plaintiff’s claims against D.R. Horton, Inc.,
being referred to binding arbitration with a sole arbitrator to be agreed to upon the parties, and to
the extent the parties cannot agree on an arbitrator then the Court will select the arbitrator.

Accordingly, and upon motion and by consent of the parties, IT IS HEREBY ORDERED
that:

1) All said issues in dispute between Plaintiff and Defendant are referred to and shall be

resolved by binding arbitration, including the Defendant D.R. Horton’s Motion to
Dismiss, with the arbitrator to also determine all procedural and scheduling issues with
the arbitration.

2) The arbitration shall further be conducted by a sole arbitrator to be agreed to upon by

the parties pursuant to the laws of the State of South Carolina and to the extent the

parties cannot agree on an arbitrator then the Court will select the arbitrator.
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3) The claims in this case are hereby stayed pending the arbitration, and this Court shall

retain jurisdiction of this matter.

AND IT IS SO ORDERED.

WE SO MOVE:
THE CHAKERIS LAW FIRM

By: s/ Alicia D. Pullano

John T. Chakeris

S.C. Bar No.: 7060

Alicia D. Pullano

S.C. Bar No.: 102801

234 Seven Farms Drive, Suite 128
Charleston, SC 29492

(843) 853-5678
john@chakerislawfirm.com
alicia@chakerislawfirm.com

Attorneys for Plaintiff
WE SO CONSENT:

By: s/ Jason M. Imhoff (with consent given)

John T. Crawford, Jr., Esquire
S.C. Bar No.: 69355

Jason M. Imhoff, Esquire
S.C. Bar No.: 69682

F. James Warmoth, Esquire
S.C. Bar No.: 101072
Kenison, Dudley & Crawford, LLC
704 E McBee Ave.
Greenville, SC 29601
crawford@conlaw.com
imhoff@conlaw.com
warmoth@conlaw.com

Attorneys for D.R. Horton, Inc.
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Charleston Common Pleas

Case Caption: Mansfield At Park West Inc VS Dr Horton Inc
Case Number: 2021CP1001215

Type: Order/Consent Order

So Ordered

9 R. Ferrell Cothran, Jr., 2144

Electronically signed on 2021-07-27 14:25:00 page 3 of 3
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON
MANSFIELD AT PARK WEST, INC.,, 2021-CP-10-01215
Plaintiff,
ORDER DENYING DEFENDANT’S
MOTION TO VACATE AND
CONFIRMING THE ARBITRATION
AWARD
VS.

D.R. HORTON, INC.,,

Defendant.

This matter came before me for a hearing on July 12, 2024, upon a Motion to Vacate the
Arbitration Award entered by Thomas J. Wills, IV, in this matter. After hearing arguments of
counsel from both sides and reviewing the Motion, memoranda, exhibits, and all other evidence
properly before the Court, for the foregoing reasons, Defendant, D.R. Horton, Inc.’s Motion to
Vacate is hereby DENIED and the Award of the arbitrator is hereby CONFIRMED.

STANDARD OF REVIEW

“Arbitration is a favored method of settling disputes in South Carolina.” Pittman Mortg.
Co. v. Edwards, 327 S.C. 72, 75, 488 S.E.2d 335, 337 (1997) (citing Batten v. Howell, 300 S.C.
545,389 S.E.2d 170 (Ct. App. 1990); Trident Technical College v. Lucas & Stubbs, Ltd., 286 S.C.
98, 333 S.E.2d 781 (1985)). “When a dispute is submitted to arbitration, the arbitrators determine
questions of both law and fact.” Id. at 76, 488 S.E.2d at 337 (citing S.C. Code Ann. § 15-48-180).
“Generally, an arbitration award is conclusive and courts will refuse to review the merits of an
award.” Id. “Arbitration is not litigation carried on by other means.” Lauro v. Visnapuu, 351 S.C.
507,516, 570 S.E.2d 551, 555 (Ct. App. 2002) (citing White v. Preferred Research, Inc., 315 S.C.

209, 212, 432 S.E.2d 506, 508 (Ct. App. 1993)). “Judicial review of an arbitration award is

Page 1 of 9
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[therefore] limited in scope, and any attempt to convert arbitration into a trial-like judicial
proceeding is looked upon with disfavor.” Id. “‘The judiciary should minimize its role in
arbitration as judge of the arbitrator’s impartiality.”” Crouch Constr. Co. v. Causey, 405 S.C. 155,
163, 747 S.E.2d 482, 486 (2013) (quoting Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393
U.S. 145, 151 (1968)).

“In reviewing arbitration awards, ‘the standards for judicial intervention are . . . narrowly

299

drawn to assure the basic integrity of the arbitration process without meddling in it.”” /d. (quoting
Merit Ins. Co. v. Leatherby Ins. Co., 714 F.2d 673, 681 (7th Cir. 1983)). “An award will be vacated
only under narrow, limited circumstances, inter alia, ‘when the arbitrator exceeds his or her powers
and/or manifestly disregards or perversely misconstrues the law.”” C-Sculptures, LLC v. Brown,
403 S.C. 53,56, 742 S.E.2d 359, 360 (2013) (quoting Gissel v. Hart, 382 S.C. 235,240,676 S.E.2d
320, 323 (2009)). “However, for a court to vacate an arbitration award based upon an arbitrator’s
manifest disregard of the law, the governing law ignored by the arbitrator must be well defined,
explicit, and clearly applicable.” Gissel v. Hart, 382 S.C. 235, 241, 676 S.E.2d 320, 323 (2009)
(citations omitted). “Case law presupposes something beyond a mere error in construing or
applying the law. Even a ‘clearly erroneous interpretation of the contract’ cannot be disturbed.” /d.
(quoting Trident Tech. College v. Lucas & Stubbs, 286 S.C. 98, 108, 333 S.E.2d 781, 787 (1985)).
“An arbitrator’s ‘manifest disregard of the law,” as a basis for vacating an arbitration award occurs
when the arbitrator knew of a governing legal principle yet refused to apply it.” Id. (citing Weimer
v. Jones, 364 S.C. 78, 610 S.E.2d 850 (Ct. App. 2005)). “Factual and legal errors by arbitrators do

not constitute an abuse of powers, and a court is not required to review the merits of a decision so

long as the arbitrators do not exceed their powers.” Id. at 242, 676 S.E.2d at 324.

Page 2 of 9
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“Arbitrators need not specify their reasoning or the basis of the award so long as the factual
inferences and legal conclusions supporting the award are ‘barely colorable.’ If the grounds for the
award can be inferred from the facts, the award should be confirmed.” Pittman Mortg. Co. v.
Edwards, 327 S.C. 72,77,488 S.E.2d 335, 338 (1997) (citing Batten v. Howell, 300 S.C. 545, 389
S.E.2d 170 (Ct. App. 1990)). To vacate the arbitration award, DRH must show “‘something beyond
and different from a mere error of law or failure on the part of arbitrator[] to understand or apply
the law.”” Batten v. Howell, 300 S.C. 545, 549, 389 S.E.2d 170, 172 (Ct. App. 1990) (quoting
Trident Tech. College v. Lucas & Stubbs, Ltd., 286 S.C. 98, 108-109, 333 S.E.2d 781, 787 (1985)).

A. REASONED AWARD

D.R. Horton contends that the parties had an agreement for a reasoned award and that the
reasoning in the award was insufficient. The Plaintiff contends that the award was reasoned, but
that there was no requirement for a reasoned award because the arbitrator had the sole discretion
as to the format of the award. The Consent Order for Arbitration gives the arbitrator sole discretion
over all scheduling and procedural issues of the arbitration. This includes the format of the Award.

At the conclusion of the arbitration, the arbitrator asked the parties to submit proposed
Awards. The Plaintiff submitted a proposed Award and DRH submitted three different alternative
proposed Awards, with only one captioned DRH PROPOSED #2 with the Plaintiff prevailing. The
arbitrator didn’t choose the proposed awards submitted by either of the parties, but rather drafted
his own Award. The arbitrator’s Award format is substantially similar to the proposed awards
submitted by both the Plaintiff and DRH’s PROPOSED #2, with the main difference being the
inclusion by the arbitrator of a lengthy discussion of significant factual findings in determining

DRH was grossly negligent.

Page 3 of 9
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DRH argues that the Standing Section of the arbitrator’s award lacks sufficient reasoning,
yet the language of the Standing Section of the Award is essentially identical to DRH’s own
language in its DRH PROPOSED #2. The reasoning and findings contained in the Statute of
Repose/Gross Negligence Section of the Award determining DRH’s gross negligence and support
the damage award is far more extensive than the four sentences DRH submitted in its Statue of
Repose/Gross Negligence section of its DRH PROPOSED #2. Further, DRH’s PROPOSED #2
contains no reasoning to support any awarded damages for which it now complains. “Arbitrators
need not specify their reasoning or the basis of the award so long as the factual inferences and
legal conclusions supporting the award are 'barely colorable.”” Pittman Mortg. Co. v. Edwards,
327 S.C. 72, 77, 488 S.E.2d 335, 338 (1997) (quoting Batten v. Howell, 300 S.C. 545, 549, 389
S.E.2d 170, 172 (Ct. App. 1990)).

The Consent Order for Arbitration also states that the laws of the State of South Carolina
shall apply to the proceeding. The South Carolina Arbitration Act provides that the final award be
in writing and signed by the arbitrator per Section 15-48-90, with which the arbitrator’s Award
complies. “Arbitrators need not specify their reasoning or the basis of the award so long as the

299

factual inferences and legal conclusions supporting the award are 'barely colorable.”” Pittman

Mortg. Co. v. Edwards, 327 S.C. 72, 77, 488 S.E.2d 335, 338 (1997) (quoting Batten v. Howell,
300 S.C. 545, 549, 389 S.E.2d 170, 172 (Ct. App. 1990)). DRH has failed to show that Mr. Wills
manifestly disregarded the law, exceeded his authority, or violated the South Carolina Supreme
Court’s Code of Ethics for Arbitrators as it contends.

B. STANDING AND REAL PARTY IN INTEREST

The issue of Standing and Real Party in Interest is a matter of contract interpretation of the

Declarations of Covenants, Conditions, and Restrictions and Second Amendment filed by the

Page 4 of 9
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Association. The Second Amendment was filed after obtaining seventy-five (75%) of the vote of
the ownership with no objection from any owner. DRH had no ownership interest in the Mansfield
community since 2011. To show that Arbitrator Wills manifestly disregarded the law, DRH has the
burden of showing that Mr. Wills knew the law and intentionally refused to apply it — a standard
that DRH has not met. “An arbitrator's ‘manifest disregard of the law’ as a basis for vacating an
arbitration award occurs when the arbitrator knew of a governing legal principle yet refused to
apply it.” Gissel v. Hart, 382 S.C. 235, 241, 676 S.E.2d 320, 323-324 (2009) (citing Weimer v.
Jones, 364 S.C. 78, 610 S.E.2d 850 (Ct. App. 2005)).

DRH asserts that no amendment to the Covenants is allowed for a period of twenty years
after initial filing of the Covenants. The Plaintiff contends this relates to the duration of the
governing documents and the manner in which the effective duration can be extended. The
arbitrator found no prohibition against amending the content of the Covenants prior to the
expiration of the effective twenty-year duration of the Covenants. Article I of the covenants
provides the following:

No Person shall record additional covenants, conditions, or restrictions affecting
any portion of Mansfield at Park West without declarant’s written consent, so
long as Declarant owns any portion of the real property described in Exhibit “A”
or “B”. Thereafter, Owners representing at least Seventy-Five (75%) percent of
the Townhome Association’s total votes must consent to such additions. Any
instrument Recorded without the required consent is void and of no force and
effect.
Article I, § 1.3 (emphasis added).

It is undisputed that DRH has not been an owner or a member of the homeowners’

association since 2011 and has not had voting rights or a relationship with the Association since

approximately 2011. Therefore, it was not a manifest disregard of the law by the arbitrator to find

that the Second Amendment, which was recorded with consent of at least 75% of the owners,

Page 5 of 9
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followed the rules outlined within the Covenants.

Given the content of the Award, the arbitrator’s findings, and the evidence on which he
based his rulings, DRH has not met its burden of proving a manifest disregard of the law.

For the reasons set forth above and in Plaintiff’s memorandum, it was not a manifest
disregard of the law for the arbitrator to find that the Plaintiff had the requisite standing and was a
real party in interest. “Case law presupposes something beyond a mere error in construing or
applying the law. Even a ‘clearly erroneous interpretation of the contract’ cannot be disturbed.”
Gissel v. Hart, 382 S.C. 235, 241, 676 S.E.2d 320, 323 (2009) (quoting Trident Tech. College v.
Lucas & Stubbs, 286 S.C. 98, 108, 333 S.E.2d 781, 787 (1985)). The question is not whether the
arbitrator made a wrong decision or made an error in construing or applying the law. Under South
Caroling law, DRH has the burden of showing that Mr. Wills knew the law and intentionally
refused to apply it. DRH has not met its burden or met this standard.

C. DAMAGES

The evaluation of the evidence and factual determination is in the sole purview of the
arbitrator. “[W]hen a dispute is submitted to arbitration, the arbitrator[] shall determine questions
of both law and fact.” S.C. Code Ann. § 15-48-180. Disagreeing with the factual determination of
the arbitrator is not grounds to vacate an arbitration award. “Factual and legal errors by arbitrators
do not constitute an abuse of powers, and the court is not required to review the merits of the
decision so long as the arbitrators do not exceed their powers. A party may not attempt to relitigate
the merits of the arbitrators resolution of the arbitrable issues under the guise of questioning the
arbitrators’ power.” Pittman Mortg. Co. v. Edwards, 327 S.C. 72, 76-77, 488 S.E.2d 335, 338

(1997).

Page 6 of 9
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In its Motion to Vacate, DRH argues that the Plaintiff’s damages are speculative and that
the arbitrator manifestly disregarded the law in awarding the Plaintiff damages. This argument was
also raised by DRH and heard by the arbitrator. The arbitrator disagreed and didn’t find DRH’s
position credible based on the evidence presented and certain inconsistencies in testimony of
DRH’s witnesses.

The arbitrator heard testimony of a qualified expert engineer, Russell T. Mease, P.E.,
regarding the building code and industry standard violations related to the installation of building
components at issue in this case. Mr. Mease also testified that during his three (3) days of
investigation of the construction at Mansfield, he identified evidence that siding had fallen off the
buildings from being improperly installed, shingles had been replaced because of apparent shingle
blow-off due to improper installation, and water entering into the wall assemblies. Further, DRH’s
own engineer expert, Steven Moore, P.E., did not perform intrusive testing and admitted there was
evidence of water entering into the wall assemblies in ten (10) out of the eleven (11) different
window locations where Mr. Mease removed siding to observe construction conditions. Plaintift’s
estimating expert, local contractor Scott Dow, testified as to the cost of repair based on the repair
scope and recommendations of engineer Mr. Mease and his own experience. The experts testified
to the defects and damages to a reasonable degree of certainty.

Although there was evidence that water had intruded into the walls at ten (10) out of the
eleven (11) locations where siding was removed during Mr. Mease’s investigation, along with
evidence that siding had cracked and fallen off and shingles had blown off of the buildings because
of improper installation, DRH contends that the damages are speculative because the buildings are
generally performing. “A builder is no less blameworthy in such a case where lady luck has smiled

upon him and no physical harm has yet occurred.” Kennedy v. Columbia Lumber & Mfg. Co., 299

Page 7 of 9
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S.C. 335, 347, 384 S.E.2d 730, 737 (1989). Therefore, “[a] builder may be liable to a home buyer
in tort despite the fact that the buyer suffered only ‘economic losses’ where: (1) the builder has
violated an applicable building code; (2) the builder has deviated from industry standards; or (3)
the builder has constructed housing that he knows or should know will pose serious risks of
physical harm.” Id. at 347, 384 S.E.2d at 738.

DRH does not meet its burden to vacate the arbitration Award in claiming the damages
awarded are speculative. “Arbitrators need not specify their reasoning or the basis of the award so
long as the factual inferences and legal conclusions supporting the award are 'barely colorable.””
Pittman Mortg. Co. v. Edwards, 327 S.C. 72, 77, 488 S.E.2d 335, 338 (1997) (quoting Batten v.

Howell, 300 S.C. 545, 549, 389 S.E.2d 170, 172 (Ct. App. 1990)).

D. GROSS NEGLIGENCE

DRH contends it was not grossly negligent and seeks to disturb the factual findings of the
arbitrator. “In most cases, gross negligence is a factually controlled concept whose determination
bests rests with the jury.” Faile v. S.C. Dep’t of Juvenile Justice, 350 S.C. 315, 332, 556 S.E.2d
536, 545 (2002). Further, a violation of a building code may be admissible as evidence of gross
negligence. S.C. Code Ann. § 15-3-670(b). The finding that DRH was grossly negligent is a
factually controlled inquiry that rests solely with the arbitrator and is not grounds to vacate an
arbitration award.

Generally, an arbitration award is conclusive, and courts will refuse to review the merits of
an award. Gissel v. Hart, 382 S.C. 235, 242, 676 S.E. 2d 320, 324 (2009) (citing Pittman Mortg.
Co. v. Edwards, 327 S.C. 72, 75-76, 488 S.E.2d 335, 337 (1997)). DRH has not meet its burden

to vacate the arbitration award in claiming the arbitrator erred in finding DRH grossly negligent.

Page 8 of 9
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CONCLUSION

For all the reasons stated above, Defendant, D.R. Horton, Inc.’s Motion to Vacate or modify
is DENIED. Having heard and resolved the Motion to Vacate the arbitration award, the Court
CONFIRMS the arbitration award under S.C. Code Ann. § 15-48-130(d).

IT IS SO ORDERED.

Page 9 of 9
13

GTZT00TdOT202#3ASYO - SY31d NOWWOD - NOLSITHVHO - AV EV:TT 0 daS £202Z - 37114 ATIVOINOY1D3 13



Charleston Common Pleas

Case Caption: Mansfield At Park West Inc VS Dr Horton Inc
Case Number: 2021CP1001215

Type: Order/Confirm

So Ordered

s/ Thomas W. McGee I11, Judge Code 2786

Electronically signed on 2024-08-29 10:48:57 page 10 of 10

14

GTZTO0TdOTZ0Z#3SVYO - SYITd NOWINOD - NOLSIATHVHO - WV £¥:TT 0 daS $202 - d371d ATTVOINOHLO3 13



FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASENO. 2021CP1001215
Mansfield At Park West Inc Dr Horton Inc
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

|:| Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
H Affirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

The court has received and reviewed Defendant D.R. Horton’s Motion to Alter or
Amend the September 4, 2024, Order Denying Defendant’s Motion to Vacate
Arbitration Award. After reviewing the Motion, accompanying affidavit of John T.
Crawford, prior submissions by the parties, and other matters properly before the
court, | respectfully deny the Motion to Alter or Amend.

ORDER INFORMATION
This order@ ends |:| does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/03/2024 .
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2021 CP-10-01215
Mansfield at Park West, Inc. D.R. Horton, Inc.
PLAINTIFF(S) DEFENDANT(S)

[] Self-Represented Litigant

Attorney for : [X] Plaintiff [] Defendant
Submitted by: Alicia D. Pullano or

O O X O

00

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [ ] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP; [ ] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
] Affirmed; [] Reversed; [] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [_] Statement of Judgment

by the Court:

ORDER INFORMATION

This order [X] ends [_] does not end the case.
Additional Information for the Clerk :

Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

INFORMATION FOR THE JUDGMENT INDEX

Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
(List amount(s) below)
Mansfield at Park West, Inc. D.R. Horton, Inc. $3,057,112.48
$
$

If applicable, describe the property, including tax map information and address, referenced in the order:
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ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
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This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA IN THE CIRCUIT COURT FOR THE
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
MANSFIELD AT PARK WEST, INC., 2021-CP-10-
Plaintiff,
SUMMONS

(ARBITRATION DEMANDED)
VvS.

D.R. HORTON, INC,,

Defendant.

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and are required to answer the Complaint in this
action, a copy of which is herewith served upon you, and to serve a copy of your Answer upon the
subscribers, at 234 Seven Farms Drive, Ste. 128, Daniel Island, South Carolina, 29492, within thirty
(30) days after the service thereof, exclusive of the day of such service, and if you fail to answer the
Complaint within the time aforesaid, judgment by default will be rendered against you for the relief
demanded in the Complaint.

THE CHAKERIS LAW FIRM

By: s/ Alicia D. Pullano

John T. Chakeris

S.C. Bar No.: 7060

Alicia D. Pullano

S.C. Bar No.: 102801

234 Seven Farms Drive, Suite 128
Charleston, SC 29492

(843) 853-5678
john@chakerislawfirm.com
alicia@chakerislawfirm.com

Charleston, South Carolina
Dated: March 12, 2021 Attorneys for Plaintiff

Page 1 of 1
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STATE OF SOUTH CAROLINA IN THE CIRCUIT COURT FOR THE
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
MANSFIELD AT PARK WEST, INC., 2021-CP-10-
Plaintiff,
COMPLAINT

(ARBITRATION DEMANDED)
VS.

D.R. HORTON, INC,,

Defendant.

The Declaration of Covenants, Conditions and Restrictions for Mansfield at Park West, and
amendments thereto, requires that disputes arising from the development, construction and sale of
the townhomes be resolved through final and binding arbitration. As such, the Plaintiff demands
arbitration of its claims against D.R. Horton, Inc. The Plaintiff above named, complaining of the
Defendant above named, would allege and show as follows:

PARTIES

1. The Plaintiff, Mansfield at Park West, Inc., is a nonprofit South Carolina corporation
that, by virtue of the Declaration of Covenants, Conditions and Restrictions, including amendments
thereto, filed with the Register of Mesne and Conveyance for Charleston County is charged with,
amongst other things, the right and obligation of pursuing claims for construction defects to the
exterior building components of all townhomes and common elements of the townhome community
known as Mansfield at Park West located in Charleston County, State of South Carolina.

2. That, upon information and belief, Defendant, D.R. Horton, Inc., is a corporation
organized in the State of Delaware conducting business in Charleston County, State of South

Carolina, and at all times relevant hereto was engaged in the design, development, construction
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and/or repair of residential housing and specifically, designed, developed, constructed and/or
repaired the townhome community known as Mansfield at Park West.

JURISDICTION

3. This Court has jurisdiction over the parties and subject matters hereto in that the
allegations involve the development, construction and/or repair of the townhomes known as
Mansfield at Park West located in Charleston County, State of South Carolina. This Court should
compel binding arbitration on the Plaintiff and Defendant and appoint an arbitrator for final and
binding determination of this dispute and the Court has and should retain jurisdiction over this
matter.

FACTUAL BACKGROUND

4. The Defendants are under a duty to develop, construct and/or repair the townhomes
known as Mansfield at Park West in accordance with the applicable building code and construction
industry standards.

5. That the Plaintiff recently became aware of defects and deficiencies at the project.

6. This project was substantially completed within the applicable time period as set forth
in Section 15-3-640, Code of Laws of South Carolina, 1976, as amended, but to the extent the
townhomes and buildings in this project were not substantially completed within the applicable time
period, this action is not subject to the limitations set forth in Section 15-3-640, Code of Laws of
South Carolina, 1976, as amended, because, inter alia:

a. Defendant is guilty of fraud, gross negligence, or recklessness in providing
components, in furnishing and manufacturing materials, in performing or

furnishing the supervision, testing, or observation of construction, and/or in
construction and/or development of the project, and/or

Page 2 of 9
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b. The damages claimed herein were by their nature not discoverable in the
exercise of reasonable diligence at the time of their occurrence; and were the
result of exposure to a harmful or injury producing substance, element or
particle over a period of time.

7. That as a result of the various defects and deficiencies relative to the development,
construction and/or repair of the project, the Plaintiff has been damaged and will be required to
expend large sums of money to repair, correct, replace, and reconstruct various parts and

components of the townhomes and reconstruct major portions of the townhome, and have been

exposed to, and will be subject to loss of use and enjoyment, and depreciation of the value of its

property.
FOR A FIRST CAUSE OF ACTION
(Negligence, Gross Negligence, Carelessness,
Recklessness, Willfulness and Wantonness)
(AS TO D.R. HORTON, INC.)
8. Plaintiff repeats and re-alleges Paragraphs 1 through 7 above as if fully set forth
verbatim.
9. The Defendant, by and through its agents, servants and employees undertook and was

under a duty to develop, construct, build, repair and inspect the construction of the townhomes and
buildings in accordance with the applicable building code, construction industry standards and
practices and in accordance with all requirements imposed by the laws and statutes of the State of
South Carolina.

10. The Defendant, D.R. Horton, Inc., was negligent, grossly negligent, careless, reckless,
willful and wanton, in developing, constructing and/or repairing the townhomes, buildings and
common areas at issue. Such negligence, gross negligence, carelessness, recklessness, willfulness

and wantonness, includes but is not limited to the following particulars, to-wit:

Page 3 of 9
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11.

=

0.

In failing to use due care in the development, construction and repair of the
townhomes at issue;

In improperly installing and constructing the exterior wall and roof systems,
and related flashings and weather proofings;

In improperly installing the windows, siding, fencing, related flashings and
the secondary weather barrier on and/or to the townhomes;

In failing to proper install and integrate the weather barrier, flashings and
water management system;

In failing to properly frame the townhomes;

In failing to properly install the shingled roofing and shingles that are
prematurely failing;

In developing, constructing and repairing townhomes which fail to provide
sufficient barriers against the intrusion of water into the wall system and an
adequate avenue for exit of water that gets into the system resulting in
damage to the townhomes, buildings and building components;

In developing, constructing and repairing the townhomes and buildings in
violation of the applicable building codes, standard building practices and
accepted construction industry standards and practices;

In failing to properly install the siding and trim;

In failing to properly supervise construction;

In failing to properly coordinate trades including subcontractors;

In failing to act as a reasonable person would in circumstances then and there
prevailing;

In failing to recognize and disclose the deficiencies, and failing to construct
an adequate exterior building envelope free from defect;

In failing to properly install the siding, windows, roofing, framing, water
management system, weather barrier, and all related flashings and
components, which has resulted in water damage to the sheathing, framing
and damage to other building components; and

Other deficiencies or failures as will be proven at trial.

That as a direct and proximate result of the negligence, gross negligence,

carelessness, recklessness, willfulness, and wantonness of the Defendant, the Plaintiff has suffered

actual, incidental, consequential, and special damages including but not limited to the expense of

having to hire experts to investigate the causes of the water intrusion and conditions conducive to

water intrusion, and construction defects and resulting damages and failures set forth above along

with having to spend substantial sums of money in order to renovate, correct, repair and restore the

Page 4 of 9
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exterior of the buildings and townhomes and common areas at issue. Additionally, the Plaintiff has
been injured and otherwise damaged in that there has been a continuous exposure to moisture and
water that intruded and continues to intrude into the subject buildings and townhomes causing and
resulting in damage to walls, deterioration, and other damages to the finishes and structural elements
of the buildings and townhomes. Each year since completion new areas of damage occurred,
separate and apart from any damage already in progress of occurring. All of which has or will
require the Plaintiff to expend great amounts of money to correct these defects and the damages
resulting therefrom.
FOR A SECOND CAUSE OF ACTION
(Breach of Warranty of Habitability, Breach of Warranty Against Latent
Defects, Breach of Warranty of Workmanlike Services, Breach of Warranty for Fitness for
a Particular Purpose, Breach of Warranty of Merchantability and Serviceability, and

Breach of Express Warranty)

(AS TO D.R. HORTON, INC.)

12. Each and every allegation contained in Paragraphs 1 through 11 above are
incorporated herein by express reference as though fully set forth.

13. That the Defendant implicitly and/or expressly warranted and provided warranties
that the subject buildings, townhomes and common areas would be habitable and fit for their
intended uses, and that said buildings and townhomes would be developed, constructed, and/or
repaired in a fit, serviceable, good and workmanlike fashion in accordance with the applicable
building codes, and accepted construction industry standards applicable thereto and that the subject
buildings, townhomes and common areas would be merchantable, free from latent defects and fit for

the particular purpose for which the buildings, townhomes and common areas were developed,

constructed, built and sold.

Page 5 of 9
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14.  Thatthe Defendant breached said warranties by developing, constructing, supervising
and/or failing to supervise, repairing and/or inspecting the construction of the subject buildings,
townhomes and common areas in such manner as to be in violation of applicable building codes and
not in conformance with accepted construction and industry standards.

15.  Asadirect and proximate result of the Defendant’s breach of these warranties, the
Plaintiff has suffered actual, direct, incidental, consequential and special damages, including but not
limited to the expenses associated with having to hire experts to investigate the causes of the defects
set forth above and having to spend substantial sums of money in order to renovate, correct, repair
and restore the buildings, townhomes and common areas. Additionally, the Plaintiff has been injured
and otherwise damaged in that there has been a continuous exposure to moisture and water that
intruded and continues to intrude into the subject buildings and townhomes causing and resulting in
damage to walls, deterioration, and other damages to the finishes and structural elements of the
townhomes. Each year since completion new areas of damage have occurred, separate and apart
from any damage already in progress of occurring. All of which has or will require the Plaintiffs to
expend great amounts of money to correct these defects and the damages resulting therefrom.

FOR A THIRD CAUSE OF ACTION
(Unfair Trade Practices)
(AS TO D.R. HORTON, INC.)
16. Each and every allegation contained in Paragraphs 1 through 15 above are
incorporated herein by express reference as though fully set forth.

17. The Defendant is a “person” within the meaning of South Carolina Code § 39-5-

10(a).

Page 6 of 9
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18. The Defendant by its actions in developing, constructing, repairing, supervising and
overseeing construction activities are engaged in commerce within the meaning of South Carolina
Code §39-5-10(b).

19. The Defendant, by its action(s) described hereinabove, constitute unfair and deceptive
practices within the meaning of South Carolina Code §39-5-20(a).

20. The Defendant’s act(s) are capable of repetition and, upon information and belief and
in accord with the allegations herein, have been repeated.

21. The Defendant’s conduct affects the public interest of the people of South Carolina.

22. The Defendant knew or should have reasonably known that its conduct violated the
Unfair Trade Practices Act.

23. As adirect, foreseeable and proximate result of the Defendant’s unfair and deceptive
practices, the Plaintiff has suffered actual, direct, incidental, consequential and special damages,
including but not limited to, the expenses associated with having to hire experts to investigate the
causes of the defects set forth above and having to spend substantial sums of money in order to
renovate, correct, repair and restore the buildings, townhomes and common areas. Additionally, the
Plaintiff has been injured and otherwise damaged in that there has been a continuous exposure to
moisture and water that intruded and continues to intrude into the subject buildings and townhomes
causing and resulting in damage to walls, deterioration, and other damages to the finishes and
structural elements of the buildings and townhomes. Each year since completion new areas of
damage occurred, separate and apart from any damage already in progress of occurring. All of which
has or will require the Plaintiff to expend great amounts of money to correct these defects and the

damages resulting therefrom.

Page 7 of 9
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FOR A FOURTH CAUSE OF ACTION
(BREACH OF FIDUCIARY DUTY)
(As to D.R. Horton, Inc.)

24, Each and every allegation contained in Paragraphs 1 through 23 above are
incorporated herein by express reference as though fully set forth.

25. The Defendant, D.R. Horton, Inc., in its capacity as developer and seller of Mansfield
at Park West owed fiduciary and fiduciary-like duties to the Plaintiff.

26. The Defendant, D.R. Horton, Inc., was bound to act honestly and in good faith and
with full disclosure with regards to all matters relating to the development and sale of the
townhomes and buildings.

27. Given the existence of the Fiduciary and Fiduciary-like duties, the burden is on the
Defendant, D.R. Horton, Inc., to prove the appropriateness of their actions with and to the
Association.

28. The Defendant, D.R. Horton, Inc., attempted to circumvent their legal obligations and
duties to the Plaintiff and to benefit itself at the Plaintiff’s expense by, among other things, by failing
to turn over the townhomes, buildings, and common elements to the Association in a defect free

condition.

29.  The Defendant, D.R. Horton, Inc., breached their fiduciary duty owned to the Plaintiff

by the following:
a. In failing to act in good faith and with due regard to the interests of the
Plaintiff;
b. In failing to ensure that the buildings from which they profited complied with
the applicable building code, industry standards, and state law;
c. In failing to disclose that the buildings from which they profited were not

constructed in compliance with the applicable building code, industry
standards, and state law;
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d. In failing to adequately perform its duties and responsibilities set forth in the
Mansfield at Park West Covenants and Bylaws;

e. In making decisions for the Plaintiff that benefited their interests at the
expense of the Plaintiffs;

h. In negligently performing their duties; and

1. In such other acts which will be shown through the course of discovery and
arbitration.

30. The Defendant, D.R. Horton, Inc., further breached its fiduciary duties to the Plaintiff
by failing to take steps to remedy the foregoing wrongs while controlling the Association.

31. Plaintiff is informed and believes it is entitled to a judgment against the Defendant,
D.R. Horton, Inc., for actual, consequential, incidental and punitive damages and the costs of this

action in an amount to be determined by the trier of fact.

RELIEF REQUESTED

WHEREFORE, the Plaintiff respectfully prays that this Court compel the Plaintiff and
Defendant, D.R. Horton, Inc., to arbitration for a final and binding determination of this dispute, that
this Court appoint an arbitrator and that this Court retain jurisdiction over this matter; and for such

other and further relief as this Court may deem just and proper.

THE CHAKERIS LAW FIRM

By:_s/ Alicia D. Pullano

John T. Chakeris

S.C. Bar No.: 7060

Alicia D. Pullano

S.C. Bar No.: 102801

234 Seven Farms Drive, Suite 128
Charleston, SC 29492

(843) 853-5678
john@chakerislawfirm.com
alicia@chakerislawfirm.com

Charleston, South Carolina
Dated: March 12, 2021 Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

MANSFIELD AT PARK WEST, INC,,

Plaintiff,

VvS.
D.R. HORTON, INC,,

Defendant.

IN THE CIRCUIT COURT FOR THE
NINTH JUDICIAL CIRCUIT

021-CP-10-01215

PLAINTIFF’S MOTION TO COMPEL
ARBITRATION

YOU WILL PLEASE TAKE NOTICE that, on or after ten (10) days from the date

hereof, at such time and place as the Court shall direct, the undersigned will, and does hereby, move

this Honorable Court for an order staying and compelling arbitration against Defendant, D.R.

Horton, Inc.

The Declaration of Covenants, Conditions and Restrictions for Mansfield at Park West, and
amendments thereto, requires that disputes arising from the development, construction and sale of
the townhomes be resolved through final and binding arbitration. All claims between Plaintiff and
D.R. Horton, Inc., should be referred to binding arbitration. This Court should compel binding

arbitration on the Plaintiff and Defendant and appoint an arbitrator for final and binding

determination of this dispute and the Court has and should retain jurisdiction over this matter.

Page 1 of 2
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Charleston, South Carolina
Dated: March 12, 2021

THE CHAKERIS LAW FIRM

By: s/ Alicia D. Pullano

John T. Chakeris

S.C. Bar No.: 7060

Alicia D. Pullano

S.C. Bar No.: 102801

234 Seven Farms Drive, Suite 128
Charleston, SC 29492

(843) 853-5678
john@chakerislawfirm.com
alicia@chakerislawfirm.com

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE TENTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON C.A. NO.: 2021-CP-10-01215

MANSFIELD AT PARK WEST, INC,,
DEFENDANT D.R. HORTON INC.’S
ANSWER TO PLAINTIFF’S COMPLAINT

PLAINTIFF,
(JURY TRIAL DEMANDED)
Vs.

D.R. HORTON, INC,,

DEFENDANT.

N N N N N N N N N N N N N N N N N

COMES NOW Defendant D.R. Horton, Inc. (“D.R. Horton” or “Defendant”), by and
through its undersigned counsel, and hereby answers Mansfield at Park West, Inc.’s (“Plaintiff”)
Complaint as follows:

Each and every allegation set forth in Plaintiff’s Complaint, not expressly admitted herein,

is hereby denied.
FOR A FIRST DEFENSE
(Answer to Complaint)
1. Paragraph 1 of Plaintiff’s Complaint are legal conclusions to which no response is

required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the

same and demands strict proof thereof.

2. D.R. Horton admits the allegations contained in Paragraph 2 of Plaintiff’s
Complaint.
3. Paragraph 3 of Plaintiff’s Complaint are legal conclusions to which no response is

required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the
same and demands strict proof thereof.
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4. Paragraph 4 of Plaintiff’s Complaint are legal conclusions to which no response is
required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the
same and demands strict proof thereof.

5. The allegations contained in Paragraph 5 of Plaintiff’s Complaint are not directed
to D.R. Horton; therefore, a response is not required. However, to the extent a response is required,
D.R. Horton lacks sufficient knowledge or information to form a belief as to the truth of the

allegations contained in Paragraph 5 of Plaintiff’s Complaint and, therefore, denies the same.

6. D.R. Horton denies the allegations contained in Paragraph 6 of Plaintiff’s
Complaint.

7. D.R. Horton denies the allegations contained in Paragraph 7 of Plaintiff’s
Complaint.

8. Paragraph 8 of Plaintiff’s Complaint can neither be admitted nor denied, and D.R.

Horton herein reasserts and realleges its answers and defenses to the prior allegations of Plaintiff’s
Complaint as set forth above.

0. Paragraph 9 of Plaintiff’s Complaint are legal conclusions to which no response is
required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the
same and demands strict proof thereof.

10.  D.R. Horton denies the allegations contained in Paragraph 10 of Plaintiff’s
Complaint.

11.  D.R. Horton denies the allegations contained in Paragraph 11 of Plaintiff’s

Complaint.
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12.  Paragraph 12 of Plaintiff’s Complaint can neither be admitted nor denied, and D.R.
Horton herein reasserts and realleges its answers and defenses to the prior allegations of Plaintiff’s
Complaint as set forth above.

13.  Paragraph 13 of Plaintiff’s Complaint are legal conclusions to which no response
is required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the
same and demands strict proof thereof.

14.  D.R. Horton denies the allegations contained in Paragraph 14 of Plaintiff’s
Complaint.

15.  D.R. Horton denies the allegations contained in Paragraph 15 of Plaintiff’s
Complaint.

16.  Paragraph 16 of Plaintiff’s Complaint can neither be admitted nor denied, and D.R.
Horton herein reasserts and realleges its answers and defenses to the prior allegations of Plaintiff’s
Complaint as set forth above.

17.  Paragraph 17 of Plaintiff’s Complaint are legal conclusions to which no response
is required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the
same and demands strict proof thereof.

18.  D.R. Horton denies the allegations contained in Paragraph 18 of Plaintiff’s
Complaint.

19.  D.R. Horton denies the allegations contained in Paragraph 19 of Plaintiff’s
Complaint.

20.  D.R. Horton denies the allegations contained in Paragraph 20 of Plaintiff’s

Complaint.
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21.

Complaint.

22.

Complaint.

23.

Complaint.

24.

D.R. Horton denies the allegations contained in Paragraph 21 of Plaintiff’s

D.R. Horton denies the allegations contained in Paragraph 22 of Plaintiff’s

D.R. Horton denies the allegations contained in Paragraph 23 of Plaintiff’s

Paragraph 24 of Plaintiff’s Complaint can neither be admitted nor denied, and D.R.

Horton herein reasserts and realleges its answers and defenses to the prior allegations of Plaintiff’s

Complaint as set forth above.

25.

Paragraph 25 of Plaintiff’s Complaint are legal conclusions to which no response

is required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the

same and demands strict proof thereof.

26.

Paragraph 26 of Plaintiff’s Complaint are legal conclusions to which no response

is required; however, to the extent an answer is required of D.R. Horton, D.R. Horton denies the

same and demands strict proof thereof.

27.

Complaint.

28.

Complaint.

29.

Complaint.

30.

Complaint.

D.R. Horton

D.R. Horton

D.R. Horton

D.R. Horton

denies

denies

denies

denies

the

the

the

the

allegations

allegations

allegations

allegations

contained

contained

contained

contained
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31.  D.R. Horton denies the allegations contained in Paragraph 31 of Plaintiff’s
Complaint.

32.  D.R.Horton denies all remaining allegations of the Complaint, including Plaintiff’s
Prayer for Relief as set forth in the Paragraph beginning “WHEREFORE” which claims
entitlement to actual damages, attorneys’ fees, costs, and any other relief and prays that this action
against D.R. Horton be dismissed.

FOR A SECOND AFFIRMATIVE DEFENSE
(Failure To State A Claim Or Cause Of Action)

33.  D.R. Horton alleges that Plaintiff’s Complaint fails to sufficiently constitute a cause
of action against D.R. Horton or fails to state facts upon which a claim can be based.

FOR A THIRD AFFIRMATIVE DEFENSE
(Recovery Reduced Or Eliminated By Failure To Mitigate)

34.  D.R. Horton alleges that any recovery by Plaintiff is barred by its failure to mitigate
damages, or that any recovery must be reduced by those damages that Plaintiff failed to mitigate.

FOR A FOURTH AFFIRMATIVE DEFENSE
(Damages Claimed Attributable To Others)

35.  D.R. Horton alleges that the damages suffered by Plaintiff, if any, were the result
of the acts or omissions of other parties named and unnamed in this action, for which D.R. Horton
bears no responsibility.

FOR A FIFTH AFFIRMATIVE DEFENSE
(Damages Caused By Negligence Of Plaintiff)

36.  D.R. Horton alleges that the damages suffered by Plaintiff, if any, were the result
of the negligence and failure to use reasonable diligence in performing the acts required of

Plaintiff.
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FOR A SIXTH AFFIRMATIVE DEFENSE
(Doctrine of Estoppel, Laches, and Waiver)

37.  Upon information and belief, some or all of Plaintiff’s claims are barred by the
doctrines of estoppel, laches, and/or waiver.

FOR A SEVENTH AFFIRMATIVE DEFENSE
(Economic Loss)

38. Plaintiff’s claims are barred in whole or in part by the Economic Loss Doctrine.

FOR AN EIGHTH AFFIRMATIVE DEFENSE
(Notice and Opportunity to Cure)

39. Plaintiff failed to give Defendant timely and reasonable notice of some or all of the
alleged defects and/or timely and reasonable opportunity to correct any alleged defects as required
by warranty and/or S.C. Code Ann. § 40-59-810, ef seq. and/or S.C. Code Ann. § 40-11-500, et
seq. and the requirements and obligations set forth under Article XVII Dispute Resolution and
Limitation of Litigation within the Declaration of Covenants, Conditions, and Restrictions for
Mansfield Park West.

FOR A NINTH AFFIRMATIVE DEFENSE
(Set Off)

40. Any recovery by Plaintiff must be set off or reduced, abated, or apportioned to the
extent that any other party's actions caused or contributed to damages, if any, or as otherwise
provided pursuant to section 15-38-50 of the South Carolina Code.

FOR A TENTH AFFIRMATIVE DEFENSE
(Statutes of Limitations and Repose)

41.  Plaintiff’s claims may be barred by South Carolina's Statute of Limitations and/or

Statute of Repose.
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FOR AN ELEVENTH AFFIRMATIVE DEFENSE
(Warranty Period)

42.  Plaintiff’s claims may be barred as Plaintiff has failed to make its claims within the
applicable warranty period.

FOR A TWELFTH AFFIRMATIVE DEFENSE
(Standing)

43. Plaintiff lacks standing to make its claims because it does not have an interest in
the allegedly damaged property.

FOR A THIRTEENTH AFFIRMATIVE DEFENSE
(Lack Of Proximate Cause)

44. This Defendant alleges that any alleged conduct or omission by this Defendant was
not the cause in fact or proximate cause of any injury alleged by Plaintiff.

FOR A FOURTEENTH AFFIRMATIVE DEFENSE
(Recovery Reduced By Comparative Fault)

45. This Defendant alleges that any recovery by Plaintiff is barred or must be reduced
as a result of Plaintiff's comparative fault.

FOR A FIFTEENTH AFFIRMATIVE DEFENSE
(Punitive Damages)

46. This Defendant would show that if the Plaintiff is making any claim for punitive
damages, such violates the due process and equal protection laws of the United States Constitution
and the Constitution of the State of South Carolina. Punitive damages are inappropriate in this
case, as a matter of law and also because the Defendant did not engage in any malicious, reckless,
wrongful, or intentional conduct upon which an award of punitive damages would be based.
Defendant would show that any award of punitive damages is subject to the limitations set forth

in South Carolina Code § 15-32-530.
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FOR A SIXTEENTH AFFIRMATIVE DEFENSE
(Disclaimer of Warranty)

47. Defendant contractually disclaimed all implied warranties with each individual

homeowner.

FOR A SEVENTEENTH AFFIRMATIVE DEFENSE
(Lack of Duty)

48.  Should defective work exist, which is expressly denied, on homes partially
constructed by Defendant, the defective work could not have been discovered or prevented by
Defendant and Defendant cannot be responsible for this work.

FOR AN EIGHTEENTH AFFIRMATIVE DEFENSE
(Subsequent Owner)

49. Defendant was a subsequent owner, not contractor, as to certain homes built by Co-
Defendants Portrait Homes. Should defective work exist on these homes, which is expressly
denied, Defendant had no prior knowledge of these defects and cannot be found liable for any
defects later discovered.

FOR A NINETEENTH AFFIRMATIVE DEFENSE
(Right to add additional affirmative defenses)

50.  D.R. Horton alleges that because the Third Amended Complaint herein is couched
in conclusionary terms, D.R. Horton cannot fully anticipate all affirmative defenses that may be
applicable to the within action. Accordingly, the right to assert additional affirmative defenses
(including those alleged by Co-Defendants), if and to the extent that such affirmative defenses are

applicable, is hereby reserved.
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May 18, 2021

KENISON, DUDLEY, & CRAWFORD, LLC

s/ Jason M. Imhoff

Jason M. Imhoff, (S.C. Bar # 69355)
John T. Crawford Jr. (SC Bar #69682)
F. James Warmoth (SC Bar # 101072)
704 East McBee Avenue

Greenville, South Carolina 29601
Telephone: (864) 242-4899

Fax: (864) 242-4844
imhoff@conlaw.com
crawford@conlaw.com
warmoth(@conlaw.com

Counsel for Defendant D.R. Horton Inc.
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STATE OF SOUTH CAROLINA IN THE CIRCUIT COURT FOR THE
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
MANSFIELD AT PARK WEST, INC., 2021-CP-10-01215
Plaintiff,

MEMORANDUM IN OPPOSITION TO
DEFENDANT’S MOTION TO DISMISS

Vs.
D.R. HORTON, INC,,

Defendant.

The Plaintiff, Mansfield at Park West, Inc., by and through their attorneys, submits this
memorandum of law in opposition to Defendant, D.R. Horton, Inc.’s Motion to Compel Dismiss.

INTRODUCTION AND SUMMARY

Plaintiff has filed a Complaint for Arbitration and a Motion to Compel Arbitration as the
Declaration of Covenants, Conditions and Restrictions for Mansfield at Park West, and amendments
thereto, requires that disputes arising from the development, construction and sale of the townhomes
be resolved through final and binding arbitration. D.R. Horton, Inc. was the developer and general
contractor for this townhome community and chose arbitration as the venue in which disputes
between it and the Plaintiff should be adjudicated. Therefore, this Motion should be decided by the
Court appointed arbitrator. Should the Court decide to hear D.R. Horton’s Motion, Plaintiff has
clearly pled facts upon which relief may be granted and has pled the major exceptions to the Statute
of Repose. S.C. Code Ann. § 15-3-670 provides that the Statute of Repose is not available to a

defendant guilty of gross negligence or recklessness in construction, and Plaintiff has fully alleged

Page 1 of 6
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gross negligence and recklessness, so that, after a review of the pleadings under 12(b)(6), this Court
must deny this Motion.

FACTUAL BACKGROUND

Mansfield at Park West, Inc. (hereinafter referred to as “Plaintiff”) filed a construction defect
action demanding arbitration on March 12, 2021, involving allegations of multiple deficiencies
arising out of the construction of the townhomes and common elements of the townhome community
known as Mansfield at Park West located in Mount Pleasant, South Carolina. The Declaration of
Covenants, Conditions and Restrictions for Mansfield at Park West, and amendments thereto,
requires that disputes arising from the development, construction and sale of the townhomes be
resolved through final and binding arbitration. Plaintiff filed a Motion to Compel Arbitration on
March 12,2021 (the same day the Complaint was filed). Thereafter, on May 18, 2021, D.R Horton
filed a Motion to Dismiss.

ARGUMENT

It is important to note that Plaintiff has filed a Motion to Compel Arbitration which is also
before this Court as the Declaration of Covenants, Conditions and Restrictions for Mansfield at Park
West, and amendments thereto, requires that disputes arising from the development, construction and
sale of the townhomes be resolved through final and binding arbitration. Therefore, should the Court
grant Plaintiff’s Motion to Compel Arbitration as to D.R. Horton, Inc., this Motion would be moot as
it should be decided by the Court appointed arbitrator. To err on the side of caution, Plaintiff has
included their arguments as to why said Motion should be dismissed below.

A court should deny a motion to dismiss pursuant to Rule 12(b)(6), SCRCP, “if the facts

alleged and inferences therefrom would entitle the plaintiff to any relief on any theory.” Baird v.

Page 2 of 6

49

GTZT00TdOTZ0Z#ASVO - SVA1d NONINOD - NOLSATIVHO - INd 8% 60 INC TZ0Z - A4 ATTVIOINOHLO31H



Charleston County, 333 S.C. 519,527,511 S.E.2d 69, 73 (1999) (citing Stiles v. Onorato, 318 S.C.
297,457 S.E.2d 601 (1995)). In fact, the court must view the facts in the light most favorable to the
plaintiff when deciding on such a motion. Brazell v. Windsor, 384 S.C. 512, 515, 682 S.E.2d 824,
826 (2009) (citing Gentry v. Yonce,337S.C. 1, 5,522 S.E.2d 137, 139 (1999)). In most cases, “[t]he
ruling on a Rule 12(b)(6) motion to dismiss must be based solely upon the allegations set forth on
the face of the complaint.” Stiles v. Onorato,318 S.C. 297,300, 457 S.E.2d 601, 602 (1995) (citing
State Board of Medical Examiners v. Fenwick Hall, Inc.,300 S.C. 274, 387 S.E.2d 458 (1990)).

Here, Defendant’s motion states that the motion to dismiss should be granted as Plaintiff fails
to state a claim upon which relief may be granted and that, the Statute of Repose bars Plaintiff’s
claims. D.R. Horton further states that “Plaintiff’s property, which is the subject of this lawsuit, was
substantially completed at the latest on September 10, 2007, as evidenced by the Charleston County
public records attached hereto as ‘Exhibit A,” which was more than eight (8) years prior to the filing
of this Complaint on March 12,2021. Therefore, Plaintiff’s claims are, at least in part, barred by the
statute of repose and Plaintiff’s claims must be dismissed.” There, however, was no Exhibit A
attached to and/or filed with the Court.

When looking at the facts alleged by Plaintiff, in the light most favorable to Plaintiff, there is
simply no way that Defendant’s motion can be granted. Plaintiff has alleged in their Complaint that
D.R. Horton designed, developed, constructed and/or repaired the townhome community known as
Mansfield at Park West (Compl. § 2); that D.R. Horton was negligent, grossly negligent, careless,
reckless, willful and wanton, in developing, constructing and/or repairing the townhomes, building
and common areas at issue (Compl. 9 10); that D.R. Horton developed, constructed and/or repaired

the townhomes and buildings in violation of the applicable building codes, standard building

Page 3 of 6
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practices and accepted construction industry standards and practices (Compl. § 10(h)); and that as a
direct and proximate result of the negligence, gross negligence, carelessness, recklessness,
willfulness, and wantonness of the Defendant, the Plaintiff has been damaged (Compl. 9 11).
Clearly, when looking at the facts in the light most favorable to Plaintiff, there are clear facts
sufficient to constitute a cause of action against Defendant.

Furthermore, Plaintiff’s Complaint alleges the following regarding the Statute of Repose:

This project was substantially completed within the applicable time period as set forth in
Section 15-3-640, Code of Laws of South Carolina, 1976, as amended, but to the extent the
townhomes and buildings in this project were not substantially completed within the
applicable time period, this action is not subject to the limitations set forth in Section 15-3-
640, Code of Laws of South Carolina, 1976, as amended, because, inter alia:

a. Defendant is guilty of fraud, gross negligence, or recklessness in providing
components, in furnishing and manufacturing materials, in performing or furnishing
the supervision, testing, or observation of construction, and/or in construction and/or
development of the project, and/or

b. The damages claimed herein were by their nature not discoverable in the exercise of
reasonable diligence at the time of their occurrence; and were the result of exposure
to a harmful or injury producing substance, element or particle over a period of time.

Compl. q 6. Defendants seek to apply a reading of Sections 15-3-640 through 15-3-660 of the statute
to benefit themselves, but completely ignore the clear reading of the exceptions to the Statute of
Repose which remove the Statute of Repose as a defense as set forth in Section 15-3-670:
A. ... The limitations provided by Sections 15-3-640 through 15-3-660 are
not available as a defense to a person guilty of fraud, gross negligence, or
recklessness in providing components in furnishing materials, in developing
real property, in performing or furnishing the design, plans, specifications,
surveying, planning, supervision, testing or observation of construction,
construction of, or land surveying, in connection with such an
improvement, or to a person who conceals any such cause of action.

S.C. Code Ann. § 15-3-670 (emphasis added). In other words, simply raising the Statute of Repose

does not automatically eliminate all causes of action other than gross negligence, fraud, or

Page 4 of 6
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recklessness. On the contrary, Defendants are not entitled to the Statute of Repose defense if they are
guilty of fraud, gross negligence, or recklessness. Gross negligence is the failure to exercise slight
care. Etheredge v. Richland School Dist. One, 341 S.C. 307, 310, 534 S.E.2d 275, 278 (2000).
“[G]ross negligence is ordinarily a mixed question of law and fact.” Id. “In most cases, gross
negligence is a factually controlled concept whose determination best rests with the jury.” Faile v.
S.C. Dep’t of Juvenile Justice, 350 S.C. 315, 332, 566 S.E.2d 536, 545 (2002). The violation of a
building code may be admissible as evidence of gross negligence. S.C. Code Ann. § 15-3-670(b).
Plaintiff have clearly alleged the exceptions to the Statute of Repose; therefore, their Motion to
Dismiss must be denied. Furthermore, gross negligence is a question of fact for the jury (or in this
case the arbitrator) to decide.
Moreover, even were Defendant to make such an argument at the hearing, Defendant’s

motion should not be treated as a motion for summary judgment. Ultimately, in South Carolina:

If, on a motion asserting the defense numbered (6) to dismiss for failure of

the pleading to state facts sufficient to constitute a cause of action, matters

outside the pleading are presented to and not excluded by the Court, the

motion shall be treated as one for summary judgment and disposed of as

provided in Rule 56, and all parties shall be given reasonable opportunity to

present all material made pertinent to such a motion by Rule 56.
SCRCP, Rule 12(b). Ultimately, the Supreme Court of South Carolina has interpreted this language
to mean that a Rule 12(b)(6) motion may only be treated as a motion for summary judgment “ifthe
parties are afforded a reasonable opportunity to respond to such matters in accordance with Rule
56(c) and (e) of the South Carolina Rules of Civil Procedure. The notice provisions in Rule 56 are

incorporated into Rule 12(b)(6).” Brown v. Leverette, 291 S.C. 364, 367, 353 S.E.2d 697, 699

(1987).
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Here, there has been no notice to Plaintiff that such motion is meant by Defendant to be
treated as a motion for summary judgment. In fact, Defendant’s motion makes no mention of any
outside information being provided outside of the pleadings, such as an affidavit, nor has an affidavit
been filed prior to today’s hearing. Therefore, Plaintiff’s Amended Complaint should be the only
thing that is looked upon by the Court. Thus, Defendant’s motion to dismiss must be denied.

CONCLUSION

For the foregoing reasons, should the Court hear Defendant’s Motion to Dismiss, Plaintiff

respectfully request that this Court deny same.

THE CHAKERIS LAW FIRM

By:_s/ Alicia D. Pullano

John T. Chakeris

S.C. Bar No.: 7060

Alicia D. Pullano

S.C. Bar No.: 102801

234 Seven Farms Drive, Suite 128
Charleston, SC 29492

(843) 853-5678
john@chakerislawfirm.com
alicia@chakerislawfirm.com

Charleston, South Carolina
Dated: July 9, 2021 Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE TENTH JUDICIAL CIRCUIT
)
COUNTY OF CHARLESTON ) C.A. NO.: 2021-CP-10-01215
)
MANSFIELD AT PARK WEST, INC., )
) MEMORANDUM IN OPPOSITION
) TO PLAINTIFF’S MOTION TO COMPEL
PLAINTIFF, )  ARBITRATION AND IN SUPPORT OF
) D.R. HORTON, INC.’S MOTION TO
) DISMISS
vs. )
)
D.R. HORTON, INC., )
)
DEFENDANT. )
)

L. THE MOTION TO COMPEL ARBITRATION SHOULD BE DENIED

The court should not compel arbitration because either (1) there is no valid Arbitration
Agreement; or (2) Plaintiffs have not complied with the prerequisites required to force arbitration.
The Declaration of Covenants, Conditions and Restrictions for Mansfield at Park West, and
amendments thereto, require that disputes arising from the development, construction and sale of
the townhomes be resolved through final and binding arbitration only AFTER the parties complete
a dispute resolution process. (Exhibit A, Declarations of Covenants, Conditions, and Restriction
for Mansfield at Park West (see Article 17)).

The Covenants and Restrictions were originally adopted on September 10, 2007. They have

been amended once unrelated to this case. However, three months ago, on March 1, 2021,

Mansfield at Park West, Inc. and its President attempted to amend the Declarations, Covenants,
and Restrictions for Mansfield at Park West, Inc. to change Article 17 Dispute Resolution.
(Exhibit B, Second Declarations of Covenants, Conditions, and Restriction for Mansfield at Park

West). That amendment was filed by the Chakeris Law Firm on March 9, 2021. This lawsuit was
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filed on March 12, 2021 and Plaintiff moves to enforce the March 9, 2021 amendment. Therefore,

three days prior to filing the lawsuit, Plaintiff and its attorney arbitrarily and unilaterally deleted
the arbitration provision and other articles of the Covenants and are attempting to compel
Defendant to abide by a new unilateral amendment which allows Plaintiff to select its own forum
and venue, procedure, and rules for dispute resolution between the parties. Plaintiff seeks to
enforce an arbitration provision created unilaterally three days prior to the filing of the lawsuit and
this Motion to Compel Arbitration. However, the amendment does not comply with the proper
amendment procedures in the original Covenants and Restrictions, nor can it be enforced against
a party, in this case the builder/developer, D.R. Horton, Inc., which is neither a landowner, voting
party, nor a party bound by Amended Covenants and Restrictions for Mansfield at Park West, Inc.

A. The Arbitration Provision Cannot Be Enforced Against a Party Not a Party to
the Agreement.

Plaintiff cannot force a party to comply with an arbitration agreement it did not know about,
agree with, sign, or negotiate. The developer/builder D.R. Horton, Inc. has not been an owner or
a member of the homeowners’ association since 2011 and does not have voting rights or a
relationship with the association since approximately 2011. (Exhibit C, Real Property Info). The
homeowners’ association and its counsel unilaterally attempted amendment of the Covenants and
Restrictions to change the agreed upon dispute resolution procedures which removes a substantial
Constitutional Due Process right as well as violates the South Carolina Arbitration Act.

The South Carolina Uniform Arbitration Act § 15-48-10 states, “a written agreement to
submit any existing controversy to arbitration ...” The Code by its very definition requires a
written agreement. In this case, the attempted second amendment is not an agreement between the
parties. In fact, the attempted amendment removes the entire Article 17 and attempts to replace it

with a unilateral arbitration requirement between the parties. The South Carolina Arbitration Act
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does not envision, allow, or enforce a unilateral one-sided arbitration requirement. (The Federal
Arbitration Act also requires that the parties agree to arbitration and cannot be enforced without
an agreement between the parties). Additionally, this removes a Constitutional Due Process right
without notice, comment, or the ability to object. Therefore, the Second Amendment to the
Covenants cannot be enforced against D.R. Horton, Inc.

The Statute is plain that an “agreement” is necessary. While elementary, there exists no
“agreement” between these parties to submit any controversy to arbitration except the 2007
agreement. The Defendant was not a member of the homeowners’ association, landowner, or
voting members. They were never given notice, allowed to voice an opinion, vote against, or agree
or disagree to the Plaintiffs arbitration provision it is trying to enforce. The Defendant did not sign
or otherwise agree to the amendment and Defendant cannot be compelled to arbitration by it.
Therefore, as there is no agreement to arbitrate, except for that of 2007, the Second Amended
cannot be enforced.

B. The Amendment Did Not Comply With the Amendment Procedure and Fails

This motion should not be granted as there is no valid arbitration provision appearing in
the Covenants and Restrictions as Plaintiff failed to comply with the amendment procedure.
Specifically, Article 18 of the original Covenants require that, “Unless specifically prohibited

herein, the Declaration may be amended by an instrument signed by members holding not less

than seventy-five (75%) percent of the votes of the membership. Any amendment must be properly

recorded to be effective.” (Exhibit A). No instrument was filed with 75% of the members signing
the instrument.
Further, the 2007 Covenants require a three-year amendment period. “No such agreement

to change shall be effective unless made and recorded three (3) years in advance of the effective
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date of such change, and unless written notice of the proposed agreement is sent to every Owner
at least ninety (90) days in advance of any action taken. “Exhibit A at Article 18.1.” The Plaintiff
did not record the second amendment three years in advance of its effective date and therefore it
is invalid

The Covenants cannot be changed, even with seventy- five percent of the signatures prior
to a three-year waiting period. In other words, the amendment could not take place for another 3
years even if it was properly done.

For those reasons, the attempted second amendment to the Declarations, Covenants and
Restrictions for Mansfield at Park West, Inc. does not comply with the specific amendment
procedure. Therefore, the amendment fails and the original Covenants are still in force. Those
requirements have not been met. Therefore, the Motion to Enforce Arbitration should be denied
and the case should be dismissed.

II. DEFENDANT’S MOTION TO DISMISS SHOULD BE GRANTED

D.R. Horton Motion to Dismiss should be granted as Plaintiffs have (1) failed to comply
with the dispute resolution requirements of the Covenants; and (2) are barred by the statute of
Repose.

A. Plaintiffs Failed to Comply With the Dispute Resolution Requirement

The original Covenants in Article 17 require compliance with its terms including, 17.4(a)
Notice and (b) Negotiation and Mediation. The Plaintiff has not complied with Article 17 or any
of its prerequisites and therefore, its Complaint must be dismissed:

B. Plaintiff Have Not, and Can Not Allege or Prove Exception to the Statute of
Repose

Plaintiff’s property, which is the subject of this lawsuit, was substantially completed at the

latest in 2011 as evidenced by the Charleston County public records attached hereto as “Exhibit
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C” which was more than eight (8) years prior to the filing of this Complaint on March 12, 2021.
Therefore, Plaintiff’s claims are barred by the statute of repose and Plaintiff’s claims must be
dismissed.

Further, the statute of repose is clear that it should not be extended by the language of any
section of that chapter. Additionally, although Plaintiff argues that it alleged fraud, gross
negligence, and negligence which would prevent a Defendant from using the statute of repose,
Plaintiff has only given lip service to those allegations and state no specific instances or elements
supporting those allegations used specifically to overcome the statute of repose.

For instance, fraud, as a cause of action, is not plead in the Complaint. Plaintiff does not
assert fraud as a cause of action and has not set forth specific elements necessary to plead a cause
of action for fraud. They did; however, use the word “fraud” in attempting to overcome the statute
and the statue of repose but have set forth none of the required elements of proving fraud, nor have
they alleged it as a cause of action in their Complaint. Similarly, neither gross negligence nor
recklessness is specifically plead, nor supported in the Complaint other than simply the use of the
words to overcome the statute of repose.

Although the case is at the pleading stage, it is clear from the Plaintiff’s pleadings that they
are simply using key words to overcome the statute of repose and have not actually alleged any
facts, circumstances, or evidence which would support the lip service given to fraud, recklessness
and gross negligence. Conversely, the fact that the buildings have stood, presumably unaltered, for
at least ten years, which is not a fact in dispute, would tend to discredit Plaintiff’s allegations of

any conduct by Defendant of fraud, gross negligence or recklessness.
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Understanding that the case law and standard for a motion to dismiss is a high bar, without

even the barest supporting allegation of recklessness, fraud, or gross negligence, the pleading is

not sufficient to overcome the statute of repose and should be dismissed.

July 15, 2021

KENISON, DUDLEY, & CRAWFORD, LLC

s/ Jason M. Imhoff

Jason M. Imhoff, (S.C. Bar # 69355)
John T. Crawford Jr. (SC Bar #69682)
704 East McBee Avenue

Greenville, South Carolina 29601
Telephone: (864) 242-4899

Fax: (864) 242-4844
imhoff(@conlaw.com
crawford@conlaw.com

Counsel for Defendant D.R. Horton Inc.

59

GTZT00TdOT20Z#ASYI - SY3Td NOWNOD - NOLSTTHVHO - INd €€:G ST INC T20< - d3T1Id ATTVIINOHLO3 13



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

N’ N’ N’

i P 638P6LOY

THIS DECLARATION CONTAINS AN ARBITRATION AGREEMENT SUBJECT TO

THE SOUTH CAROLINA ARBITRATION ACT, SECTION 15-48-10, et. seq.,
CODE OF LAWS OF SOUTH CAROLINA, 1999

DECLARATION OF COVENANTS, CONDITIONS, AND
RESTRICTIONS FOR

MANSFIELD AT PARK WEST

Upon recording, please return to:
Willcox, Buyck & Williams, P.A.

1991 Glenns Bay Road
Surfside Beach, SC 29575
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and enjoyment shall be as provided herein. The rights and privileges of membetship, including the
right to vote, may be exercised by a member or the member’s spouse, but in no event shall mote
than one (1) vote for each class of membership applicable to a patticular Unit be cast for each Unit.

4.2  Yoting. The Towhnome Association shall have two (2) classes of membership,
Class “I” and Class “II”’ as follows:

(a) Class “I”. Class “I” members shall be all Owners with the exception of the
Class “II” members, if any.

Class “I” members shall be entitled on all issues to one (1) vote for each Unit in
which they hold the interest required for membership by Section 1 hereof; thete shall be only one
(1) vote per Unit. When more than one person holds such interest in any Unit, the vote for such
Unit shall be exercised as those owners themselves determine and advise the Secretary of the
Townhome Association ptior to any meeting. In the absence of such advice, the Unit’s vote shall be
suspended in the event more than one person seeks to exercise it.

®) Class “II”.  The sole Class II Member shall be the Declarant, its successot
or assign. At the time Declarant records a subdivision plat of the Townhomes in the records of
Chatleston County, South Carolina, for any of the real property described in Exhibit “A” ot “B”, ot
made subject to this Declaration as provided herein, Declarant shall have voting rights under this
section of all Units shown on such Plat(s). As to all matters with respect to which Members are
given the right to vote under the Governing Documents, the Declarant shall be entitled to ten (10)
votes per Unit owned and in addition, shall be entitled to appoint all of the members of the Board
unti] termination of the Class II Membership. The Class II Membership shall cease to exist and shall
be converted to Class I Membership only upon the eatlier of the following:

(1) One Hundred Twenty (120) days after the conveyance by
Declarant of all of ninety (90%) percent of the Units within the real property described in Exhibit

“A” or “B” or made subject to this Declaration pursuant to Section 10.1 hereof; or

2 A date selected by Declarant as evidenced by a
recorded instrument, but not later than ten (10) years after the recording of this Declaration.

ARTICLE YV
Maintenance

5.1. Townhome Association’s Responsibility. The Townhome Association shall
maintain and keep in good repair the Common Area not conveyed to the Master Association. The
Townhome Association shall also maintain and keep in good repair the exterior of the Units,
including but not limited to the landscaping around the Units which shall include the back yard of a
Unit unless the back yard of such Unit has been enclosed by a fence which was approved by the
Townhome and/or Master Association, and such maintenance to be funded, as hereinafter
provided; provided, however, any sidewalk which may be a part of the Common Area, if not
dedicated to public maintenance, shall be maintained by the Townhome Association. This

7
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maintenance shall include the following: i1 P 6 3 8 PG L} 2 0

(a) periodic treatment of all exterior walls and foundations of the Units for
termites; provided the Townhome Association shall not be liable if such
treatment proves to be ineffective; and

(b) maintaining all of the landscaping and other flora around each Unit in a
manner and upon terms and conditions as determined by the Townhome
Association, which maintenance shall include mowing lawns, pruning
shrubbery, weed control removal and replacement of dead trees and shrubs
and irrigation; and,

(<) maintenance, repair, and replacement as necessary, including pressure
washing, any sidewalks and driveways, including paved portions of the Units
adjacent to the garage of any Unit if such driveway or paved portion is
shared by two or more Units; and,

d) maintenance, repair, and replacement as necessary of any irrigation
equipment, including, but not limited to sprinklers, wells, pumps water lines
and time clocks wherever located, serving the front yard of each Unit, except
that the Townhome Association shall have no responsibility for any of the
aforementioned which is installed or altered by any Owner or Occupant of a
Unit or his or her guest, agent, employee or contractor; and,

(e) maintenance, repair, and replacement as necessary perimeter landscaping ot
walls within the perimeter easement are, if such perimeter walls or
landscaping are initially installed by the Declarant or the Townhome
Associations; and,

® maintenance, repair, and replacement as necessary of any and all structures
and improvements situated upon the Common Area owned by the
Townhome Association.

All costs and expenses related to the Townhome Association’s maintenance tesponsibility
hereunder shall be part of the General Assessment; provided however that any cost or expense
incurred by the Townhome Association as a result of the negligence or misconduct of any Owner or
Occupant of a Unit or his or her guest, agent, employee or contractor shall be assessed as a Specific
assessment against the Owner of such Unit.

5.2.  Owner’s Responsibility. Each Owner shall maintain his or her Unit and all
structures, parking areas, backyards and other improvements comprising the Unit in a2 manner
consistent with the standards of Mansfield at Patk West and all applicable covenants, unless such
maintenance responsibility is otherwise assumed by or assigned to the Townhome Association
pursuant to any Supplemental Declaration or other declaration of covenants applicable to such Unit.
Each Owner’s maintenance responsibility shall include, but shall not be necessarily limited to, the
following:
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Units shall constitute a party wall, and, to the extent not inconsistent with the provisions of this
Article, the general rules of law regarding party walls and liability for property damages due to
negligence or willful acts or omissions shall apply thereto.

16.2  Sharing of Repair and Maintenance. The reasonable repair and maintenance of a
party wall not covered by insurance shall be shared by the Owners who make use of the wall in
proportion to such use.

16.3 Weatherproofing. Notwithstanding any other provisions of this Article, an
Owner who by his or her negligence or willful act causes the party wall to be exposed to the
elements shall bear the whole cost of furnishing the necessary protection against such elements.

16.4 Right to Contribution Runs With Land. The right of any Owner to contribution
from any other owner under this Article shall be appurtenant to the land and shall pass to such
Owner’s successors in title.

16.5 Destruction by Fire or Other Casualty. If a party wall is destroyed or damaged
by fire or other casualty, any Owner who has used the wall may restore it, and if the other Owners
thereafter make use of the wall, they shall contribute to the cost of restoration thereof in proportion
to such use without prejudice, however, to the right of any such Owners to call for a larger
contribution from the owners under any rule of law regarding liability for negligent or willful acts or
omissions.

16.6  Structural Integrity. No Owner, his or her tenant, guest, invitees or contractors
shall by their acts or omissions impair or cause to be impaired the structural integrity of any party
wall or party fences without prior written consent of all Owners having an interest therein.

ARTICLE XVII
DISPUTE RESOLUTION AND LIMITATION ON LITIGATION

17.1. Consensus for Townhome Association Litigation. Except as provided in this
Section, the Towhnome Association shall not commence a judicial or administrative proceeding
without the approval of Members representing at least seventy-five percent (75%) of the total votes
of the Townhome Association. This Section shall not apply, however, to: (a) actions brought by the
Townhome Association to enforce the Governing Documents (including, without limitation, the
foreclosure of liens); (b) the collection of assessments; (c) proceedings involving challenges to a4
valorem taxation; or (d) counterclaims brought by the Townhome Association in proceedings
instituted against it. This Section shall not be amended unless such amendment is apptroved by the
percentage of votes, and pursuant to the same procedures, necessary to institute proceedings as
provided above.

Prior to the Townhome Association or any Owner commencing any judicial or
administrative proceeding to which Declarant is a party and which arises out of an alleged defect at
the Community or any improvement constructed upon the Property, Declarant shall have the right
to meet in good faith and discuss the subject of the proceeding with the Owners, or the particular

27
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Owner, and to access, inspect, correct the condition of, or redesign any portion of the Community,
including any improvement as to which a defect is alleged. In addition, the Townhome Association,
or the Owner, shall notify the builder who constructed such improvement prior to retaining any
other expert witness or for other litigation purposes.

17.2  Agreement to Avoid Costs of Litigation and to Limit Right to Litigate
Disputes. The Townhome Association, Declarant, all Persons subject to this Declaration, and any
Person not otherwise subject to this Declaration who agrees to submit to this Article (collectively,
"Bound Parties") agree to encourage the amicable resolution of disputes involving the Properties,
and to avoid the emotional and financial costs of litigation if at all possible. Accordingly, each
Bound Party covenants and agrees to use good faith efforts to resolve those claims, grievances, or
disputes described in Sections 17.3 ("Claims") using the procedures set forth in Section 17.4.

17.3. Claims. Unless specifically exempted below, all Claims arising out of or relating
to the interpretation, application, or enforcement of the Governing Documents, or the rights,
obligations, and duties of any Bound Party under the Governing Documents or relating to the
design or construction of improvements on the Property (other than matters of aesthetic judgment
under Article XI, which shall not be subject to review) shall be subject to the provisions of
Section 17.4.

Notwithstanding the above, unless all parties thereto otherwise agree, the following shall
not be Claims and shall not be subject to the provisions of Section 17.4:

(a) any suit by the Townhome Association against any Bound Party to enforce the
provisions of Article X;

(b)  any suit by the Townhome Association to obtain a temporary restraining order (or
equivalent emergency equitable relief) and such other ancillary relief as the court may deem
necessary in order to maintain the status quo and preserve the Townhome Association's ability to
enforce the provisions of Article III, Article IV, and Article V;

(©) any suit between Owners, which does not include Declarant or the Townhome
Association as a party, if such suit asserts a Claim which would constitute a cause of action
independent of the Governing Documents;

(d) any suit in which any indispensable party is not a Bound Party; and

(© any suit as to which any applicable statute of limitations would expire within one
hundred eighty (180) days of giving the Notice required by Section 17.4(a) unless the party or
parties against whom the Claim is made agree to toll the statute of limitations as to such Claim

for such period as may reasonably be necessary to comply with this Article.

With the consent of all parties thereto, any of the above may be submitted to the
alternative dispute resolution procedures set forth in Section 17.4.

28
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17.4. Mandatory Procedures.

(a) Notice. Any Bound Party having a Claim ("Claimant") against any other Bound
Party ("Respondent") (collectively, the "Parties") shall notify each Respondent in writing (the
"Notice"), stating plainly and concisely:

@) the nature of the Claim, including the Persons involved and Respondent's
role in the Claim;

(ii)  the legal basis of the Claim (i.e., the specific authority out of which the
Claim arises);

(ii1)  Claimant's proposed remedy; and
(iv)  that Claimant will meet with Respondent to discuss in good faith ways to

resolve the Claim.

(b)  Negotiation and Mediation.

@) The Parties shall make every reasonable effort to meet in person and
confer for the purpose of resolving the Claim by good faith negotiation. If requested in writing,
accompanied by a copy of the Notice, the Board may appoint a representative to assist the Parties
in negotiation.

(i) If the Parties do not resolve the Claim within thirty (30) days of the date of
the Notice (or within such other period as may be agreed upon by the Parties) ("Termination of
Negotiations"), Claimant shall have thirty (30} additional days to submit the Claim to mediation
under an independent agency providing dispute resolution services in Charleston County or
surrounding areas.

(i)  If Claimant does not submit the Claim to mediation within such time, or
does not appear for the mediation, Claimant shall be deemed to have waived the Claim, and
Respondent shall be released and discharged from any and all liability to Claimant on account of
such Claim; however, nothing herein shall release or discharge Respondent from any liability to
any Person other than the Claimant.

(iv)  Any settlement of the Claim through mediation shall be documented in
writing by the mediator and signed by the Parties. If the Parties do not settle the Claim within
thirty (30) days after submission of the matter to the mediation, or within such time as
determined by the mediator, the mediator shall issue a notice of termination of the mediation
proceedings ("Termination of Mediation"). The Termination of Mediation notice shall set forth
that the Parties are at an impasse and the date that mediation was terminated.

) Within five (5) days of the Termination of Mediation, the Claimant shall
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make a final written demand ("Settlement Demand") to the Respondent, and the Respondent shall
make a final written settlement offer ("Settlement Offer") to the Claimant. If the Claimant fails
to make a Settlement Demand, Claimants' original Notice shall constitute the Settlement
Demand. If the Respondent fails to make a Settlement Offer, Respondent shall be deemed to
have made a "zero" or "take nothing" Settlement Offer.

(¢) Final and Binding Arbitration.

(1) If the Parties do not agree in writing to a settlement of the Claim within fifteen
(15) days of the Termination of Mediation, the Claimant shall have fifteen (15) additional days to
submit the Claim to arbitration in accordance with the rules of arbitration contained in Exhibit
"E" or such rules as may be required by the agency providing the arbitrator. If not timely
submitted to arbitration or if the Claimant fails to appear for the arbitration proceeding, the Claim
shall be deemed abandoned, and Respondent shall be released and discharged from any and all
liability to Claimant arising out of such Claim; however, nothing herein shall release or discharge
Respondent from any liability to Persons other than Claimant.

(i) This subsection (c) is an agreement to arbitrate and is specifically enforceable
under any applicable arbitration laws of the State of South Carolina. The arbitration award
("Award") shall be final and binding, and judgment may be entered upon it in any court of
competent jurisdiction to the fullest extent permitted under the South Carolina laws.

17.5. Allocation of Costs of Resolving Claims.

(a) Subject to Section 173.5(b), each Party shall bear its own costs, including attorneys'
fees, and each Party shall share equally all charges rendered by the mediator(s) and all filing fees
and costs of conducting the arbitration proceeding ("Post Mediation Costs").

(b) Any Award that is equal to or more favorable to Claimant than Claimant's

Settlement Demand shall add Claimant's Post Mediation Costs to the Award, such costs to be
borne equally by all Respondents. Any Award that is equal to or less favorable to Claimant than
any Respondents' Settlement Offer shall award such Respondent its Post Mediation Costs.

17.6. Enforcement of Resolution.

If the Parties agree to a resolution of any Claim through negotiation or mediation in
accordance with Section 17.4 and any Party thereafter fails to abide by the terms of such
agreement, or if any Party fails to comply with an Award, then any other Party may file suit or
initiate administrative proceedings to enforce such agreement without the need to again comply
with the procedures set forth in Section 17.4. In such event, the Party taking action to enforce the
agreement shall be entitled to recover from the non-complying Party (or if more than one non-
complying Party, from all such Parties pro rata) all costs incurred in enforcing such agreement,
including, without limitation, attorneys' fees and court costs.
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ARTICLE XVIII K P 638P6LL3

Genetral Provisions

18.1 Duration and Amendment. The covenants and restricions of this Declaration
shall run with and bind the land, and shall inure to the benefit of and be enfotceable by the
Townhome Association, any Member, or the Owner of any land subject to this Declaration, their
respective legal representatives, heirs, successors and assigns, until September 30, 2027, unless
otherwise expressly limited herein, after which time said covenants and restrictions shall be
automatically extended for successive periods of ten (10) years unless an instrument signed by
Seventy-five (75%) percent of the Unit Owners has been recorded, agreeing to change said
covenants and restrictions in whole or in part. Provided, however, that no such agreement to
change shall be effective unless made and recorded three (3) years in advance of the effective date of
such change, and unless written notice of the proposed agreement is sent to every Owner at least
ninety (90) days in advance of any action taken. Notwithstanding the foregoing, the easements,
licenses, rights and privileges established and created with respect to the Properties shall be
perpetual, run with the land and shall survive any destruction, reconstruction and relocation of the
physical structures, unless said provision is abrogated by the unanimous written consent of all the
Unit Owners. Unless specifically prohibited herein, the Declaration may be amended by an
instrument signed by Members holding not less than Seventy-five (75%) percent of the votes of the
membership. Any amendment must by properly recorded to be effective.

18.2 Amendment by Declarant. Notwithstanding anything contained in this
Declaration to the contrary, during the time the Class II Membership exists, Declarant, its successors
ot assigns, shall have the right to unilaterally amend any provision of this Declatation provided that
such amendment does not materially alter or change any Owner’s right to the use and enjoyment of
such Owner’s Unit, as determined in the sole judgment of the Declarant. Each Owner by
acceptance of a deed or other conveyance to a Unit, agrees to be bound by such amendments as are
permitted by this Section.

18.3  Disposition of Assets Upon Dissolution of Association. Upon dissolution of
the Townhome Association, its real and personal assets, including the Common Properties, shall be
dedicated to an appropriate public agency or utlity to be devoted to purposes as nearly as
practicable the same as those to which they were required to be devoted by the Townhome
Association. In the event such dedication is refused acceptance, such assets shal