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STATE OF SOUTH Ca ROLINA

) IN THE COURT OF COMMON PLEAS
} SEVENT}] TUDICIA L CIRCUT

COUNTY OF SPARTANBURG )
) 2011-CP-42.563¢

William . Rejd. Jr., #345611. )
!

Applicant,
v,

ORDER OF DISMISSAL

State of South Carolina,

Respondent.

This maiter comes before the Coupy by way of ap Application for Post-Conviction Relief
filed December 19.2011. The Respondent mage its Return on o about September | 1, 2012, An
e\‘idcmiary hean’ng into the matter was convened on June 25, 2013, at the Spananburg County
Courthouse. e Applicant was Present and represented by M. Terry Haselden, Esquire.
Suzanne H. White, Esquire, of the South Carofing Attorney General's Office. represented the

Respondent.

At the hearing, ihe Applicant testified o his own behalf Stanley I, Myers, quuir_'é;_?angj_ -~

Can ——

Christian G, Spradley. Esquire, testified o1 Respondent s behalf This Court aiso had beféfé it a .;"." '

) .
. . N\ N
¢npy of the records of the Sparlanburg County Clerk of Court regarding the subject conv;cﬁons, :

)
Applicant’s records from the South Carolina Department of Corrections, the Ret.um,.dixg plea
transcript. and various exhibits introduced by Applican. <
PROCEDURAL HISTORY
The Applicant is Incarcerated with the Scuth Carolina Department of Corrections
pursuant to the Sparla;l-burg County Clerk of Court's arders of commitment, The Spartanburg

County Grand Jury indicted the Applicant at the October 2008 1em of General Sessions for

possession with intent to distribute (PWID) crack cocaine (08-(58-42-6337) and trafficking in
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Cocane ('08-05-42-6338). The Applicant WaS represcenied by Stanley 1. .:\»I_'\‘ez's. Ysquire, and

Christian G, Spradiev. Esquire. Op April 11, 201 the Applican pled guily as indicted. The

Honorable 1 Derham Cole. sentenced the Apphcant 1o confinement, tor 4 period of Ccight (8)

Years. tor both charges, 1o rup voncument. | he Applicant did ney appeal his euilty plea or

sentenge,
ALLEGATIONS
In the current apphication, the Applicam alleged he was being held in custody unlawtully

tor the followin g reasons:

1. neffective assistance ot counsel: in that,

3. "Plea Counsel was incifective for Failure (o properly prepare and
investigate,” and

2. Im'oluntary guilty plea; in that,
a. “The drugs have not been tested angd MY atlomey stated tha; the
charges wil] pe dropped if'] plea.”
FINDINGS OF FACT AND CONCLUSIONS OF LAw
This Court hag had the OPPOTtUNItY 10 review the record in iis entirety and hag heard the
testimony and arguments presented a the PCR hearing.  Thiz Court has further had the
Opportunity to abserve each witness whe testtied at the hearing, and 1o closely pass upon their
credibility. This Court. has weighed the testimony accordingly. Set forth below are the relevant
findings of fact and 4cor'1c.}usions of law as required by 8.C. Code Ann.§17-27-80 (2003).
Ineffective Assistance of Counsel
The Applicant alleges he recejved neffective assistance of counsel. Specifically, the
Applicant informed 1he court that he wag broceeding on the allegations that Counsel induced
Applicant to plead guilty by indicating that 4 MOUON 10 suppress had been filed and denied,

Counsel failed 1o talk with witnesses who could testify thar Applicant did not Jjve at the house

where the drugs were found, Applicant's wife had passed away. but it had been her home where
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the druas were found, and Coupsel faited to investigate problems with the search warrang in

regards 1o the cotroboration of the contidential informang Iy,

Ina PCR actjon, “[t}he burden of proot is on the applicant to prove hjs allegations by a
preponderance of the evidence.” Frasior v, State, 331 S.C. 3 83,389 370 S.E.2d F720174 (2002)
{citing Rule 71.1(e). SCRCP). Where inettective assistance of counsel is alleged as a ground for
rehiet. the Apphicant must prove that "counsel's conducr S0 undermined the proper functioning of
the adversarial process that the trial cannot be relied upon ag having produced a just result."
strickland v, Washi hglon. 466 1S, 668, 104 S.C1. 2052, 2064, 80 1..:d.24 674, 692 (1984):
Butler v, Stane, 286 S ¢ 1,334 5.6.2d 813 (1985).

The proper measure of performance js whether the attorney provided representation
within the range of competence required in criminal cases.  Courts presumc that counsel
rendered adequate assistance and made a)] significant decisions in the excreise of reasonable
professional Judgment. Buler, 1d. The Applicant must overcome this presumption to receive
retief. Cliery v, State. 300 S.C. | 15,386 S.E.2d 624 (1989).

First. the Applicant Must prove that counsel's performance was deficient. Uinder thig
prong. attorney performance js measured by its "rcasonableness under professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Suickland).  Second, counsel's deficient
performance must have prejudich the Applicant such that "there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Cherry. 300 S.C. at 117-18, 386 S.E2d at 625. “A reasonable probability s a probability
sufticient to undermine confidenc in the ouicome or trial.” Johnson v. State, 325 S.C - 182, 186.
480 S.E.2d 733. 735 (1997) (citing Strickland).

Applicant testified that his wite, from whom he was Separated at the time of arrest in June
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2008, Passed away i, October 2008, Applicant indicared that both he and his wife had been
charged wipy the sane offenses, However, Applicant testified thay pe and his wife were
Separated ap e time oF arrest and Applicant hag not hived in the ¢ home for more than two apg a
haly months prior 14 the arrest When asked, Applicant ingje

discussed his Iu\mw situition With Counsel.

ated that pe “Cuessed™ thar he

Applicany testified thar he mformed Counsel of
Various Wilnesses who could lestity thay Applicant ang NS Wite were S¢paratcd at the lime.
Applican introduced 4 “Opy ot the scarch warrant, attidavit, ang retum ag Applicant’s
Exhibi 2] A copy of the untiled motjop 10 Suppress v

as introduce

ed as Applicant’s Exhibir #2
and an ¢

mail from the Assistang Solicitor Prosecuting the case

The

to Counsel

as Applicant’s Exhibir #3. ¢mail indicated that the (7] wou

Myers wag introduced

Id not be testitying at trial, if the
Case proceeded 1 trial Applicant ajse testitied th

at he wrote (° ounsel Myers, fequesting

half, by Myers refused,

that an
appeal be filed o Applicant’s pe

Counse) Myers testified that he Was retained by Applica
charges reg

At 1o represent him on two
sulting from arrests in Jupe

and Decemper 2008. Myers testified that the Applicant
Was incarcerated at the time he Was retained o tedera) probation rCvocation marys °I, 50 they
had this cage delayed ynti| the resolution of the federal case. Myvers testitied that 1he case was
called for 1ria] the week of

April 11, 2011 Applicant wag plckcd

up for a bond violation on the
Thursday priv i

“al analysis of the druy; as,
mouon for disclosure of the Cl, and a memorandum in support were ajj filed op Applicant’s
behalf.

Myers testified that he had prepared

& Writlen motion 1o suppress, with the intent 1o argue

the motion g trial afier the jury wag sworn,

$0 that Jeopardy would have attached. Myvers
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testitied that he thought thev had a strong argument. but he had no idca what the judge would do.
Myers testified thar he discussed tha Strategy with the Applicant. Mvers testified that the jssue
ot Applicant’s residence was nor g pretnal issue. but rather a factual issue for the jury, b
WINEsses were present and prepared 1o fesiify as 10 Applicant's residence. Mvers testified that

he had the Applicant’'s parents. sisters. and current girliriend pPresent. but did not have any non-

tamily members who could testify as to Applicant’s residence. However. Myers testitied that

incident reports appeared to indicate that mail was tound 1o support the State’s contention of

Applican: living at the residence., Finally, Mvers testified that in a meno to file dated May ]3.
2611, he noted that he visited with (he Applicant at Kirkland Correctional Institution and the
Applicant never indicated that he wished 10 appeal the matter.

Counse] Spradley testificd that he is partners with Myers. Spradley testified that the
strategy of the case was discussed with the Applicant, in particular when the State Indicated that
they would not call the Cl as a witness. Spradiey testified that it did not appear to be an issue
from the State’s perspective and the CJ was actually knewn 1o Applicant.

Involuntary Guilty Plea

In PCR cases, a defendant asserting a constinstional violation must frame the 1Ssue as one

‘ol ineffective assistance of counse], Al-Shabazz v, State, 338 .. 354.527°S.E.2d 742 ( 1999).
A defendant who pleads guilty on the advice of counsel may collaterally antack the plea only by
showing that (1) counsel was inetfective and (2) there is 4 reasonable probébility that but for
counsel’s errors, the defendant would not have pied guilty and would have insisted on geing to
triai. Roscoe v. State,- 345 S.C. 16, 316 S.E.2d 417 (2001). A defendant alleging that his guilty
plea was induced by inetfective assistance of counsel must prove that counsel's advice was not

“within the competence demanded of altornevs in criminal cases.” 1[ill v. Lockhart, 474 U S, 52,
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36,106 S Cr 366, 369 (1983). A guilty pleg is a solemn. judicial admission of the truth of the

tharges agamst the defendan, Statements madc during the plea should pe considered conclusive

unless the defendang Rresents reasons hy he should he allowed 19 depan from the truth of those

Statements. Crawford v. LS. 319 Foyg 347 (47 Cjr 1975); Edmonds v Lewis. 346 F.24 566
4" Cir. 1976,

With respect 1o gui]f}' plca counsel. the Applicant must show that there is a reasonable
probability that, byt for counsel's alleged errors, he would not have pled guilty and would have
insisted on gqing o trial. Hill v, Lockhayt, 474 L.S032, 106 8.t 366, 88 L.Fd. 2d 203 (1983,

Applicant testified that he was jn federal prison on other charges PriOr 1o the plea, but
received a letter from Mr. Myers indicating that the judge had ruled on the motion 1o suppress
and it had been denjed at a hearing. Applicant testified thap he believed there were problems with
the search varrant, specifically because of a lack ot corroﬁoration of the Cl. Applicant testificd
that he first saw the motion after his plea and realized that the motion had never been filed.
Applicant testified thap he wouid have 80n¢ to trial had he known the motion had never been
tiled. However, he dig acknowledge that he pled guilty ar the time 10 avoid tacing a possible

sentence of twenty-tive vears,

Myers testified that he was prepared for trial and if it had beep a plea all élong, he would
have had Applicant sign a plea acknowledgment form. Myers testified that the Applicant did not
want to plead o the December 2008 charges. so the second otfer from the Stage dismissed those
charges and allowed Applicant to plead solelv 1o the June 2008 charges. Myers testified that
following Applicant’s acceptance of the second offer. Myers had no concemns regarding
Applicant’s willingness 1o plea. Myers restified that in a memo 1o tile dated May 13, 2011, he

noted that he visited wirh the Applicant a Kirkland Correctional Institution and the Applicant
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Bever indicated they he was unhappy with his Plea. Further. he wWrote a letter to Applicant
iollowing the plea explaining the sentencing,

Spradley tesiified that he believed the Applicant pied freelv angd voluntarily and
Enowing)y waived his right 1o JUrY irjal, Spradley testified that he and Muyers discussed
Applicant's rieht to trial with him and the waiver of that right. in addition to the judge reviewing

that during the plea colloquy.

This Court finds the Applicant's testimony 1o not pe credible, in particular based upon the

Applicant’s answers during his plea colloquy, while this Court finds both attorneys to he
credible. First, this Court finds that the Applicant has failed 1o mect the tirst prong of Strickland,
in failing 10 establish any deficient conduct o either Counsel’s behalf, In regards to the issue of
the sufliciency of the search warrant and Counsel’s failure 1o attack the warrant, this Court finds
that the Applican has failed 10 meet his burden of proof. Although the information on the search
warrant and affidavit regarding the (] s Sparse. this Court finds thas iy 1s sutficient pursuam io
State v. Peters. 277 S.C. 498. 248 S.E.2d 473, {1978). Furthermore, this Court finds that the
judge addressed the fact that by pleading guilty, the Applicant was waiving his right to challenge

2ny issues with evidence in his case. (T, P 9, lines 15.23),

strategy, counsel's choice of tactics will not be deemed ineffective assistance. Whitehead v.
State, 308 S.C. 19, 417 S.E.2d 530 (1992). See also Dempsev v, State, 363 S.C. 365, 610
S.E.2d 812 (2005) and McLaughlin v, State. 332 S.C. 476,575 S.E.2d 841 (2003).

This Court also finds that the Applicant failed 10 meet his burden of proof as w his claims

that Counsel failed 10 properly investigate and failed to talk to witnesses regarding Applicant’s
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residency. o establish counsel was inadcqulaicl_\' Prepared. an Applican MUSL present evidence

of what counse] could have discovered or what other defenses could have beep pursued had

counsel been more fully prepared. Jackson v. Siaze. 3298.0,

2 4

[#S]
h

- 495 S.E.2d 763 (1998): Skeen
¥ State, 325 . 210,481 S.E.24 129 (1997) (applicant not entjjeg 10 relief where o evidence
presented ar PCR hearing to show how additional Preparation would have had any possibje etfect
on the result 4 trial). The Applicant fajled 1o offer uny information as to \;.*ha! could have been
discovered with additiona] investigation. Additionally. the Applicant failed 1o ofter the iden;il}-‘
of anyone that could have been called as g Witness that was not already identifieq by Counsel as
present and readv o testity. Prejudice from triaj counsel's tailure 1g mnierview or ¢al witnesses

catnot be showp where the witnesses do nog testiie at Post-Conviction reljef Underwood v.
) LRderwood v,

State, 309 S.¢C 360, 425 S.E.24 20 (1992); Bassette v. Thom sen, 913 F.2d 932 (4th Cir. 1990),

cent. denied, 499 (5. 982 (1991).

As 10 Applicant’s claim that Coupge| failed to file an appeal on hjs behalf, this Count
finds that Counsel had no duty to advise Applican aboul an appeal and there was no evidence
that the Applicant asked Counsel to appeal, and Counse] failed to do so. Counsel has a
consti(ulionaily-imposed duty 10 consult with a defendant about an appeal when there is reason
o think either (1) that a rational defendapt would want 1o appeal. or'(2) that this particular
defendamreasonably demonstrated 1o counsel that he way interested in appealing. Roe v. Flores-
Ortega, 528 US. 470. 120 S.Ct. 1029 {2000.)

This Court finds that the Applicant pled freely and voluntarily, based upon his
discussions with Counge] and decision to avoid the possibility of additional Jail time. Clearly,
the Applicant has failed 10 establish any deficient performance by Counsel Ot prejudice suffered.

Therefore. as 1o the claims of ineffective assistance of counse] and involuntary guilty
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iMea. this Count finds tha the Applicant has fatled w meet his burden of proof and the claims are

denicd and dismissed.
Suntmery:
This Court finds thay Counsel are both experienced attoreys who were prepared for and
cteetively represented Applicant at his plea. This Court finds Counsel adequately conferred

with the Applicant, was thoroughly competent in their representation. and that Counsels’ conduet

does not fall below the objective standard of reasonableness,

xh\gcordingly'_. this Court finds 1he Applicant has failed to prove the first proné of the
strickland test — that Counsel failed 10 render reasonably etfective assistance under prevailing
professional norms.  The Applicant failed 10 present specific and compeling evidence that
Counsel committed either CITOTS Or omissions in their representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland —
that he was prejudiced by Counsels’ performance. There is no evidence that the outcome of the
trial would have changed based upon any of the allegations of deficiency. This Court concludes

the Applicant has not met hijs burden of proving Counsel failed to render reasonably effective

assistance. See Frasier supra. Therefore, this allegation is Gznied.

CONCLUSI_ON
Based on all the foregoing, this Court tinds and conciudes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Theretore, this application for post conviction relief must be denied and dismissed
with prejudice.
This Count cautions Applicant that he must file and serve a notice of appeal within thirty

(30) davs trom the receipt by counsel of written notjce of entrv of judement to secure the
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appropriate appellate review, Sce Rule 203, SCACR. Pursuant 1o Austin v. Siate,

L%
<
’J'
S

S.C. 453
(1991). an Applicant has a right 1o an appeliate counsel's assistance in secking review of the

denial of PCR. Rule 71.1 {2}, SCRCP. provides that if the applicant wishes to seck appellate

review. PCR eounsel must serve and fie a Notice of Appeat on the A pplicam’s behalt. Your

attention is dirccted 1o South Caroling Appellate Court Rule 243 tor appropriate procedures for

appeal.
ITIS THEREFORE ORDERED:

l. That the Application for Post-Conviction Relief must be denied
“and dismissed with prejudice: and

2. The Applicant must be remanded 1o the custody of the Respondent.
AND IT IS SO ORDERED this_J& day of fo ,2013.
: RN

R. 'n n '\ficlntosh

Presi i Judge

Seve udicial Circuit
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