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Good afternoon,
 
Attached for filing in the above matter please find a Motion for Limited Remand (with exhibit)
and Proof of Service.  Our check for the required fee will be delivered to the Court.
 
By copy to all counsel, we are hereby serving them with a copy of same.
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4924-5250-6740 v.1 


THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_____________ 


APPEAL FROM CHEROKEE COUNTY 
Court of Common Pleas 


Scott F. Talley, Special Referee 
_______________ 


Appellate Case No. 2025-001073 
Civil Action No. 2022-CP-11-00021   


_______________ 


Angelica Shelest, ............................................................... Respondent,


v. 


Martin Maina Gitau and Mark One Freight & Logistics, 
LLC .................................................................................... Appellants. 


___________________________ 


MOTION FOR LIMITED REMAND 
____________________________ 


Pursuant to Rule 240 of the South Carolina Appellate Court Rules and Rule 60 of the South 


Carolina Rules of Civil Procedure, Appellants Martin Maina Gitau and Mark One Freight & 


Logistics, LLC (collectively, “Movants”) hereby move this Court for leave to file a motion under 


Rule 60(b)(4), SCRCP, in the Cherokee County Court of Common Pleas for the purpose of arguing 


that the Special Referee’s appointment is contrary to law and must be declared void, along with 


all orders and opinions arising therefrom.1


BACKGROUND


Following a July 2020 vehicle accident, Plaintiff Angelica Shelest filed suit against Gitau, 


a truck driver, and “John Doe Trucking Company.”  Compl. 1.  She later amended her complaint 


to substitute Mark One Freight & Logistics, LLC (“Mark One”) for “John Doe Trucking 


1 Simultaneous with this motion, Movants are filing a consent motion to stay immediate 
briefing pending remand of this matter to the Circuit Court. 







2 


Company.”  Am. Compl. 1.  When neither Gitau nor Mark One answered the amended complaint, 


the presiding circuit judge held both defendants in default and ordered that a hearing be set to 


determine the amount of damages.  Order of Default 1. 


Shortly thereafter, the Clerk of Court for Cherokee County referred the case to Scott F. 


Talley, Esquire, “for all purposes including but not limited to taking testimony and determining 


the amount of damages on all causes of action contained in” Shelest’s Amended Complaint.  Order 


of Reference to Special Referee 1.  Neither Gitau nor Mark One was served with notice of the 


Special Referee’s appointment.  


After a hearing, the Special Referee awarded Shelest $5,136,817.82 in actual damages for 


her “permanent injuries, including pain and suffering, mental anguish, medical care, and loss of 


enjoyment of life.”  Order of Judgment 8, 10.  Of these damages, $46,270.54 were for “incurred 


medical expenses” and $743,407.28 were for “future medical expenses.”  Id. at 8.  The remaining 


damages—over $4 million—were for Shelest’s pain and suffering, mental anguish, and loss of 


enjoyment of life. 


Appellants first moved to set aside the judgment under S.C. Rules 55(c) and 60(b)(1), 


which the Special Referee denied.  Order Denying Defs.’ Motion to Set Aside Entry of Default 


and Default J. 11.  Appellants now seek a limited remand in order to make a second motion under 


Rule 60(b)(4), but it should be made to the presiding circuit court, not to the Special Referee. 


ARGUMENT


Appellants request this Court’s leave to file a Rule 60(b)(4) motion in the Cherokee County 


Court of Common Pleas to challenge the Special Referee’s authority to enter judgment in this case. 


See Rule 60, SCRCP (“During the pendency of an appeal, leave to make the [Rule 60] motion 


must be obtained from the appellate court.”).  Rule 60(b)(4) permits the court to relieve a party 
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“from a final judgment, order, or proceeding if such judgment, order, or proceeding is void.”  


Sanders v. Smith, 431 S.C. 605, 616, 848 S.E.2d 604, 609 (Ct. App. 2020) (quoting Rule 60(b)(4), 


SCRCP).  “The definition of void under the rule encompasses judgments from courts which failed 


to provide proper due process, or judgments from courts which lacked subject matter jurisdiction 


or personal jurisdiction.”  Id. (quoting Belle Hall Plantation Homeowner’s Ass’n, Inc. v. Murray, 


419 S.C. 605, 617, 799 S.E.2d 310, 316 (Ct. App. 2017)).  A motion under Rule 60(b)(4) “shall be 


made within a reasonable time.” Rule 60, SCRCP. 


Here, Appellants should be afforded the opportunity to challenge the Special Referee’s 


appointment and judgment for at least three reasons, as detailed in the attached memorandum in 


support of the Rule 60(b)(4) motion.  First, the Special Referee’s appointment violated statutory 


law restricting special referees to cases in which the parties have agreed to the special referee’s 


appointment.  See S.C. Code § 14-11-60.  Second, the Special Referee’s appointment by the clerk 


of court violated statutory law by which “the presiding circuit court judge” is the only actor 


authorized to appoint a special referee.  Id. Third, Appellants never received notice of, or an 


opportunity to challenge, the Special Referee’s unlawful appointment, but are now nevertheless 


obligated to pay the Special Referee’s fees.  As a result, Appellants now face a judgment of over 


$5 million, including more than $4 million in noneconomic damages, entered by a special referee 


whose appointment occurred: a) without their knowledge; b) without their agreement; and c) upon 


the order of someone other than the “presiding circuit court judge.”  Because each of these 


circumstances runs contrary to controlling statutory authority and violates principles of due 


process, the Special Referee’s appointment and his actions pursuant to the appoint are void.2


2 As explained further in Appellants’ attached Rule 60(b)(4) motion, to the extent that 
Rule 53 authorizes such appointments, the South Carolina Constitution requires that it yield to 
statutory authorities, which do not.  To the extent the Supreme Court previously authorized 
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The Special Referee entered judgment on February 26, 2024, roughly 17 months before 


Movants filed this appeal.  The proposed Rule 60(b)(4) motion therefore falls squarely within the 


requirement that it be made “within a reasonable time.”  See Sijon v. Green, 289 S.C. 126, 128 n.2 


(1986) (“Rule 60(b)(4) … requires that motions to set aside a judgment on the ground it is void 


must be brought within a reasonable time.”).  While Rule 60(b)(4)’s “reasonable time” requirement 


has teeth, see Rish v. Rish, 443 S.C. 220, 227 (2024) (delay of “almost seven years” was 


unreasonable), it is nevertheless a permissive standard, in contrast to the stricter requirement that 


motions brought under Rule 60(b)(1)–(3) “be made within a reasonable time not exceed one year 


after entry of the order,” Rule 60, SCRCP. 


This Court should grant leave to allow Appellants to raise these arguments before the 


Cherokee County Court of Common Pleas.  Moreover, even if the proposed Rule 60(b)(4) motion 


is denied, the motion would still properly preserve for this Court’s review the questions of how 


special referees are to be appointed in South Carolina and whether Roche should be distinguished 


or overruled, which are issues of significant public interest and which involving legal principles 


of major importance. 


CONCLUSION


Appellants respectfully request leave to file a Rule 60(b)(4) motion in the Cherokee County 


Court of Common Pleas and have the motion heard by the presiding circuit court judge.  Appellants 


further request that this Court stay any briefing deadlines while the Rule 60(b)(4) motion is 


pending. 


(Signature Page Follow)


similar appointments, in Roche v. Young Bros. of Florence, 332 S.C. 75, 504 S.E.2d 311 (1998), 
that case should be overruled, although Appellants also argue that case is distinguishable. 
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Respectfully submitted, 


NELSON MULLINS RILEY & SCARBOROUGH LLP 


By:s/ C. Mitchell Brown 
C. Mitchell Brown 
S.C. Bar 012872 
mitch.brown@nelsonmullins.com  
Brook B. Andrews 
S.C. Bar 076283 
brook.andrews@nelsonmullins.com 
1320 Main Street, 17th Floor  
Columbia, SC 29201 
(803) 799-2000 


Attorneys for Appellants Martin Maina Gitau and Mark One 
Freight & Logistics, LLC 


October 22, 2025 







EXHIBIT  


(Defendants’ Motion and Memorandum in  
Support of Their Motion for Relief from  


Judgment Pursuant to Rule 60(b)(4), SCRCP) 
















































































THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
__________________ 


APPEAL FROM CHEROKEE COUNTY 
Court of Common Pleas 


Scott F. Talley, Special Referee 
__________________ 


Appellate Case No. 2025-001073 
Case No. 2022-CP-11-00021 


__________________ 


Angelica Shelest, ............................................................... Respondent,


v. 


Martin Maina Gitau and Mark One Freight & Logistics, 
LLC .................................................................................... Appellants. 


___________________________ 


PROOF OF SERVICE 
____________________________ 


I, the undersigned, of the law offices of Nelson Mullins Riley & Scarborough LLP, 
attorneys for Appellants Martin Maina Gitau and Mark One Freight & Logistics, LLC , certify that 
I have served all counsel in this action with a copy of the document(s) specified below by electronic 
mail  to each attorney listed using their primary email address listed in the Attorney Information 
System. 


Pleading(s): Motion for Limited Remand (with exhibit) 


Counsel Served: 
William Franklin Barnes, III, Esquire 
Kathleen C. Barnes, Esquire 
BARNES LAW FIRM, LLC 
PO Box 897 
13 Mulberry Street East 
Hampton, SC 29924 
wbarnes@barneslawfirmsc.com 
kbarnes@barneslawfirmsc.com 


Brian T. Smith, Esquire 
BRIAN T. SMITH LAW OFFICES


714 Pettigru Street 
Greenville, SC 296013190 
bsmith@btsmithlaw.com 










