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Javan Ennis
as Personal Representative of the Estate of Michael Ennis,

THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Dorchester County
Court of Common Pleas

Maite Murphy, Circuit Court Judge

Case No. 2024-CP-18-00671

V.

Hallmark Longterm Care, LLC d/b/a Hallmark Healthcare Center
and Kellie Hiers,

NOTICE OF APPEAL

Respondent,

Appellants.

CLEMENT RIVERS, LLP
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Defendants/Appellants, Hallmark Longterm Care, LLC d/b/a Hallmark Healthcare Center
and Kellie Hiers (collectively, “Appellants™), hereby appeal the following order of the Honorable
Maite Murphy, Circuit Court Judge:

. Order Denying Defendants’ Motion to Stay and Compel Arbitration, filed
September 23, 2025.

A copy of the appealed order is attached hereto and incorporated herein by reference. Appellants
received written notice of entry of the most recent order on September 23, 2025.

Respectfully submitted,
CLEMENT RIVERS, LLP

By:  s/Russell G. Hines
Stephen L. Brown (SC Bar No. 66468)
D. Jay Davis Jr. (SC Bar No. 12084)
Matthew O. Riddle (SC Bar No. 76650)
Russell G. Hines (SC Bar No. 72100)
25 Calhoun Street, Suite 400
P.O. Box 993 (29402)
Charleston, South Carolina 29401
(843) 720-5488

Attorneys for Appellants

Charleston, South Carolina

October 22, 2025










STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF DORCHESTER ) C/A No. 2024-CP-18-00671
)
Javan Ennis as Personal Representative of the )
Estate of Michael Ennis, )
)
Plaintiff, ) ORDER DENYING DEFENDANTS’
) MOTION TO STAY ACTION AND COMPEL
Versus ) ARBITRATION
)
Hallmark Longterm Care, LLC d/b/a Hallmark )
Healthcare Center, and Kellie Hiers, )
)
Defendants. )

This matter was before the Court on July 21, 2025 in Dorchester County, South Carolina,
upon Defendants Hallmark Longterm Care, LLC d/b/a Hallmark Healthcare Center and Kellie
Hiers” Motion to Dismiss and/or Stay Action and Compel Arbitration. Oral arguments were
conducted via Webex. Attorney A. Stuart Hudson of Hughey Law Firm, LLC was present
representing the interests of the Plaintiff. Attorney Matthew O. Riddle of Clement Rivers, LLP
was present representing the interests of the Defendants. For the following reasons set forth
herein, the Defendants’ Motion to Stay Action and Compel Arbitration is hereby DENIED.

FACTS

Michael Ennis was admitted to the Defendants’ facility on or about February 17, 2020. Mr.
Ennis’s ex-wife, Javan Ennis signed several documents upon admission, including an arbitration
agreement which is the subject of Defendants” Motion. At this time, Javan Ennis did not have
legal authority to contractually bind her husband to arbitration, and only had been appointed as

Michael Ennis’s Health Care Power of Attorney to make decisions has to his health care only.
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While a resident in the Defendants” facility, Mr. Ennis was allowed to suffer falls, suffering a left
femur fracture on or about July 14, 2022.

STANDARD OF REVIEW

A parties' right to a jury trial in South Carolina is governed by state law. Pelfrey v. Bank

of Greer, 270 S.C. 691, 693, 244 S.E.2d 315, 316 (1978). The party seeking to enforce an agreement

to arbitrate has the burden of establishing the existence of a valid arbitration agreement. Aiken

v. World Finance Corp. of 5.C., 373 S.C. 144, 149, 644 S.E.2d 705, 708 (2007); MBNA America Bank,

N.A. v. Christianson, 377 S.C. 210, 659 S.E.2d 209 (Ct. App. 2008). It is well established that

“where one party denies the existence of an arbitration agreement raised by an opposing party, a
court must immediately determine whether the agreement to arbitrate exists in the first place...If
no agreement is found to exist, the court must deny any application to arbitrate.” Simpson v.

MSA of Myrtle Beach, Inc., 373 S.C. 14, 22, 644 S.E.2d 663, 667 (2007) citing S.C. Code Ann. § 15-

48-20(a) (2005). Whether a valid arbitration agreement exists is a matter for judicial

determination. York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 78, 749 S.E.2d 139, 144 (Ct. App.

2013).
In determining whether an agreement to arbitrate exists, “the court should apply ‘ordinary

state-law principles that govern the formation of contracts.”” Towles v. United Healthcare Corp.,

338 S.C. 29, 37, 524 S.E. 2d 839, 844 (Ct. App., 1999). Arbitration is available only when the parties
involved contractually agree to arbitrate. Id. South Carolina common law requires that, in order to
have a valid and enforceable contract, there must be a meeting of the minds between the parties with

regard to all essential and material terms of the agreement. Player v. Chandler, 299 S.C. 101, 105,
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L.

(1989). Arbitration will be denied if a court determines no agreement to arbitrate existed. S.C. Code
Ann. § 15-48-20(a).
ANALYSIS

THERE IS NOT AN ENFORCEABLE ARBITRATION AGREEMENT

a. Michael Ennis’s Health Care Power of Attorney Did Not Authorize Javan
Ennis to Execute the Arbitration Agreement.

It is undisputed that Michael Ennis never signed the arbitration agreement. Javan Ennis
executed documents on behalf of Michael Ennis after his entry to the Defendants” facility,
including an Arbitration Agreement and Admission Agreement. The Court notes the distinctions
among the two documents. An admissions agreement sets forth the terms of the resident’s
admission and scope of healthcare to be provided while at the facility. An arbitration agreement
is a legal document which sets forth the terms of resolving potential disputes and waives an
individual’s constitutional rights to a jury trial.

The mere fact that an arbitration agreement exists does not automatically refer any dispute
to arbitration. Like any contract, the agreement must be valid to be enforceable, signed by the
parties who had the express and legal authority to do so. Javan Ennis was Michael Ennis’s
designated Health Care Power of Attorney (“HCPOA”) ONLY. While the HCPOA authorized
Javan Ennis to act on behalf of Michael Ennis in several aspects as to his health care, the HCPOA
did not grant Javan Ennis the authority to bind Michael Ennis to arbitration agreements or waive
his constitutional rights to a jury trial.

Under South Carolina law, an action to interpret a power of attorney is similar to a

contract interpretation action. Watson v. Underwood, 407 S.C. 443, 454, 756 S.E.2d 155, 161 (Ct.

T/9008TdO¥202#3ASVD - SYI1d NOWINOD - 431S3IHOHO0A - INd 20:2 €2 daS G202 - d31id ATTVIINOY 10313





App. 2014). Accordingly, contract interpretation principles apply to determine the GDPOA’s

scope. Stott v. White Oak Manor, Inc., 426 S.C. 568, 577, 828 S.E.2d 82, 87 (Ct. App. 2019) (citing

In re Thames, 344 S.C. 564, 571, 544 S.E.2d 854, 857 (Ct. App. 2001)). Contracts, including powers

of attorney, must be interpreted to carry out their parties” intent as determined primarily by the
language they chose in the document itself. A court may not read terms into a contract or power

of attorney or infer the parties intended a meaning inconsistent with the language they expressed.

Radalytic Labs, Inc. v. Culver, 329 S.C. 380, 383, 495 S.E.2d 782, 784 (1997) (citing Blakeley v.

Rabon, 266 S.C. 68, 72, 221 S.E.2d 767, 769 (1976)).

The exact issue before the court regarding the authority Javan Ennis had via the HCPOA
with respect to Michael Ennis and as a result his ability to bind him to an Arbitration Agreement
waiving her constitutional right to a jury trial was recently addressed by the South Carolina

Supreme Court in the case of Arredondo v SNH SE Ashley River Tenant, LLC, 433 S.C. 69, 856

S.E.2d 550 (2021). {Ex. B - Arredondo v SNH SE Ashley River Tenant, LLC]. In Arredondo, SNH

SE Ashley River Tenant, LLC (“Ashley River”) was an assisted living facility for residents with
health care needs. Once the resident, Hubert Whaley, was admitted to Ashley River an
Arbitration Agreement was signed by Whaley’s GDPOA and HCPOA, Thayer Arredondo. Asin
this case, it was not necessary for Thayer or Arredondo to sign the Arbitration Agreement in order
for the resident Thayer to be admitted to the assisted living facility and be provided care. In

Arredondo, the Court stated “[o]ur courts have looked to contract law when reviewing actions to

set aside or interpret a power of attorney. The cardinal rule of contract interpretation is to
ascertain and give effect to the intention of the parties, and, in determining that intention, the

court looks to the language of the contract. When the language of a contract is plain and capable
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of legal construction, that language alone determines the instrument's force and effect.
Accordingly, we look to the specific language of the GDPOA and HCPOA to determine whether either
document authorized Arredondo to execute a pre-dispute arbitration agreement.” Id. at 75 (emphasis
added)(citations and quotations omitted).

The South Carolina Supreme Court in Arredondo directly addressed the authority
granted by Health Care Power of Attorney (“HCPOA”). In addressing this issue, the Court
stated, “Arredondo clearly had no authority to take any action under the first clause of
subparagraph 11(d) unless the action taken was necessary to making, documenting, and assuring
implementation of a decision concerning Whaley's health care. The only health care decision in
play when Arredondo signed the arbitration agreement was Arredondo's decision to seek
Whaley's admission into the facility. Consequently, we must determine whether signing the
arbitration agreement was necessary to Arredondo making, documenting, and assuring
implementation of that decision. Id. at 81. After its analysis, the Court held, "{t]he plain, ordinary,
and popular meaning of the word 'necessary' is 'absolutely needed' or 'required." We hold
Arredondo's signature on the arbitration agreement was not 'absolutely needed' or 'required’ to
ensure Whaley's admission into the facility." Id.

The same holding in Arredondo is applicable with regard to Michael Ennis. Ennis’
HCPOA applies only to healthcare decisions and did not grant Javan Ennis the authority to bind
Michael Ennis to arbitration agreements or waive her constitutional rights to a jury trial.

Paragraph 4, subpart D of Ennis” HCPOA, states the following:
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D. To take any other action necessary to making, documenting, and assuring implementation
of decisions concerning my health care, including, but not limited to, granting any waiver
or release from liability required by any hospital, physician, nursing care provide r, or
other health care provider; signing any docusments relating to refusals of treatment or the
leaving of a facility against medical advice, and pursuing any legal action in my hame,
and at the expense of my estate to force compliance with my wishes as determined by my
agent, or to seek actual or punitive damages for the failure to comply.

As in Arredondo this provision only authorized Javan Ennis to take these actions if “necessary’

for Michael Ennis’s healthcare. Just like Arredondo, Javan Ennis was only authorized to take

necessary actions for Michael Ennis’s healthcare, signing the Arbitration Agreement was not
necessary for Michael Ennis’s healthcare. Accordingly, Javan Ennis did not have the authority to
sign the Arbitration Agreement and/or waive Michael Ennis’s constitutional right to a jury trial.
As aresult, with respect to the HCPOA, the Arbitration Agreement is not enforceable.

b. A Residency Agreement and an Arbitration Agreement are two separate
agreements and one cannot be bound by the other.

Our South Carolina Supreme Court has ruled the difference between a residency contract
and an arbitration agreement, and that just because the two agreements are contained in one
document does not make them one in the same. The Supreme Court has ruled that:

Assent to this contract [the admission agreement] was a condition for Decedent’s

admission to Facility. On the other hand, the AA was not required for Decedent’s

admission, contained no provision for medical, nursing, or health care services to

be provided for Decedent, and did not require any financial commitment to pay

for such services. The separate arbitration agreement concerned neither health

care nor payment, but instead provided an optional method for dispute resolution.

Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014). A decision to

admit a resident to a community residential care facility such as the Defendants is a healthcare
decision. As such, signing an admission agreement to a skilled nursing facility is a healthcare

related agreement, not a legal agreement. Conversely, agreeing to settle disputes through
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arbitration is a legal decision. The argument that all of the Plaintiff’s claims are dependent on the
duties which arise from the Admission Agreement is fundamentally flawed; an admission
agreement involves making a healthcare decision, and an arbitration agreement involves making

legal decision. see also Thompson v. Pruitt Corp., 416 S.C. 43, 50, 784 S.E.2d 679, 683 (Ct. App.

2016) (“The Act confers authority on a health care surrogate to consent on the patient’s behalf ‘to

the provision or withholding of health care” and to make financial decisions obligating the patient

to pay for the medical care provided.” (quoting Coleman, 407 S.C. at 351-52, 755 S.E.2d at 453)).

c. Plaintiff did not Possess Statutory Authority to Bind Mr. Ennis under the
Arbitration Agreement

i S.C. Adult Health Care Consent Act
The South Carolina Adult Health Care Consent Act (“AHCCA”), defines “health care” as
including intermediate or skilled nursing care. S.C. Code Ann. § 44-66-20(1). It also specifically
includes the placement or removal from a facility that provides these forms of care.” Id. A party

may consent to health care on behalf of a patient, if the patient is deemed unable to consent to

treatment after two licensed physicians have examined the patient and certify an inability to

consent. S.C. Code Ann. § 44-66-20(8). S.C. Code Ann. § 44-66-30 lists the appropriate persons
who may make health care decisions for patient who is unable to consent and provides an order
of priority for who is able to make those decisions. It reads:

(A) Where a patient is unable to consent, decisions concerning his health care may be
made by the following persons in the following order of priority:

(1) a guardian appointed by the court pursuant to Article 5, Part 3 of the South Carolina
Probate Code, if the decision is within the scope of the guardianship;

(2) an attorney-in-fact appointed by the patient in a durable power of attorney executed
pursuant Section 62-5-501, if the decision is within the scope of his authority;

(3) aperson given priority to make health care decision by another statutory provision;
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(4) a spouse of the patient unless the spouse and the patient are separated pursuant to
one of the following;:
a. entry of a pendent lite order in a divorce of separate maintenance action;

b. formal signing of a written property or marital settlement agreement; or

c. entry of a permanent order of separate maintenance and support or of a
permanent order approving a property or marital settlement agreement
between the parties;

(5) an adult child of the patient, or if the patient has more than one adult child, a majority
of the adult children who are reasonably available for consultation;

(6) a parent of the patient;

(7) an adult sibling of the patient; or if the patient has more than one adult sibling, a
majority of the adult siblings who are reasonably available for consultation;

(8) a grandparent of the patient; or if the patient has more than one grandparent, a
majority of the grandparents who are reasonably available for consultation;

(9) any other adult relative by blood or marriage who reasonably is believed by the health
care professional to have a close personal relationship with the patient, or if the patient
has more than one other adult relative, a majority of those adult relatives who are
reasonably available for consultation.

Defendant has put forth no evidence that Mr. Ennis was unable to consent to treatment
after two licensed physicians have examined the patient and certified an inability to consent, as
required by the statute. Additionally, the AHCCA only deals “health care” related decisions, and
not legal decisions. Nowhere in the entire AHCCA is the word “legal” or “arbitration”
mentioned. Clearly the legislature intended this Act to govern only those decisions as they relate

to health care. The case of Coleman v. Mariner Health Care, et al., 407 S.C. 346, 755 S.E.2d 450

(2014), addresses the AHCCA. The Court in Coleman held that the sister of a nursing home
resident could not bind the resident to an arbitration agreement at the time of admission, and that
the arbitration agreement was not valid because it exceeded the scope of the sister’s authority
under the AHCCA. According to the Court, AHCCA specifically limited surrogates’ authority

to making health care decisions and associated financial arrangements. Arbitration is not a health
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care or related financial decision, and thus exceeds the authority granted by the AHCCA. Id. At
351-52, 755, S.E. 2d at 453.
ii. S.C. Bill of Rights for Residents of Long-Term Care Facilities

South Carolina Bill of Rights for Residents of Long-Term Care Facilities is codified in S.C.
Code Ann. §44-81-10, et seq. Under the Bill of Rights, a “representative” is defined as “a resident’s
legal guardian, committee, or next of kin, or other person acting as agent of a resident who does
not have a legally appointed guardian.” S.C. Code Ann. § 44-81-30(3). This is substantially the
same as the AHCCA. Under the Bill of Rights, decision making is limited to health care decisions,
not legal decisions.

IL. The Federal Arbitration Act (FAA) Does Not Mandate Enforcement of this Agreement.

Under the FAA, arbitration is required when there is a valid arbitration agreement and a
dispute exists which is within the scope of the agreement. Under the arbitration clause, neither
prong is satisfied. As discussed above in Section I, there is no valid arbitration agreement because
Javan Ennis did not have the legal authority to execute a valid arbitration agreement.

CONCLUSION

Based on the reasons set forth above, the Court DENIES the Defendants’ Motion to Motion
to Stay Action and Compel Arbitration.

IT IS SO ORDERED.
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I, Russell G. Hines, of Clement Rivers, LLP, attorneys for Appellants, hereby certify that
Appellants’ NOTICE OF APPEAL was served on Respondent on October 22, 2025, by
emailing (see attached email) a copy of the same to her counsel of record:

HUGHEY LAW FIRM, LLC
D. Nathan Hughey, Esquire
nate@hugheylawfirm.com
A. Stuart Hudson, Esquire
stuart@hugheylawfirm.com
Bradley H. Banyas, Esquire
brad@hugheylawfirm.com

Attorneys for Respondent

I also certify that a copy of Appellants’ NOTICE OF APPEAL was today, October 22
2025, E-Filed with the lower court (see attached NEF), which also, i.e., in addition to service by
email, effected service of the notice today on all counsel of record via the E-Filing System.

Respectfully submitted,
CLEMENT RIVERS, LLP

By:  s/Russell G. Hines
Russell G. Hines (SC Bar No. 72100)

Attorneys for Appellants
Charleston, South Carolina

October 22, 2025
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