From: Steven Edward Buckingham

To: Court Of Appeals Filings

Cc: wac@cassidycoates.com; Marwan S. Zubi; rhines@ycrlaw.com; sbrown@ycrlaw.com
Subject: PolyMed v. Research Park // 2024-002150 // AR Reply in Support of Motion to Dismiss
Date: Thursday, October 23, 2025 3:44:23 PM

Attachments: 25.9.15 MTD Trailers Moot Ex A.pdf

25.10.23 AR Reply Mot Dismiss.pdf
25.10.23 POS Reply.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon: Please find 3 documents attached to this email: (1) the reply of Appellant/
Respondent in support of the motion to dismiss; (2) a proof of service for the same; and (3) the
“Attachment A” that | intended to file with the Motion to Dismiss on September 15 (but which |
apparently neglected to attach in the filings that were submitted to the Court).

All opposing counsel of record are copied on this email. Thankyou.

Steve Buckingham
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ATTACHMENT A

From: Marwan S. Zubi

To: Steven Edward Buckingham
Subject: Re: Trailers

Date: Tuesday, July 29, 2025 2:58:00 PM
Buck:

Things are good here. Hope you're enjoying your summer.
The trailers have been removed.

Marwan

Marwan S. Zubi, Esq.

Senior Attorney

Nicolai Law Group, P.C.

Springfield MA  Sturbridge MA » Worcester MA
v: 413-272-2000, ext. 226

f:413-272-2010

e-mail: marwan.zubi@niclawgrp.com

visit us at: www.niclawgrp.com

NOTE: Our new mailing address is:
PO Box 2840
Worcester, MA 01613

The information in this e-mail message is for the confidential use of the addressees only. The information is subject to the
attorney-client privilege or may be attorney work product. Recipients should not file copies of this e-mail with publicly
accessible records. If you are not an addressee or an authorized agent responsible for delivering this e-mail to a designated
addressee, you have received this e-mail in error, and any further review, dissemination, distribution, copying, or forwarding
of this e-mail is strictly prohibited. If you received this e-mail in error, please notify us immediately at the above number or by
replying to this e-mail. Thank you.

U.S. Treasury Regulations require Nicolai Law Group, P.C. to inform you that any U.S. federal tax advice in this
communication (including attachments) is not intended or written by the author to be used and cannot be used to (1) avoid
penalties that may be imposed on a taxpayer or (2) promote, market, or reccommend to another party any transaction or other
matter addressed in this message.

ELECTRONIC TRANSACTIONS: If this communication relates to negotiating a contract, any electronic transaction statutes

shall not apply; contract formation shall only happen only on the mutual delivery of signed original documents unless

explicitly stated.

On Tue, Jul 29, 2025, at 2:45 PM, Steven Edward Buckingham wrote:

Marwan: Hope you’re doing well. | wanted to follow up with you quickly about the
removal of Poly-Med’s trailers. As I recall, | believe you had indicated that the trailers
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would be removed by no later than the end of this month. Since that is 2 days away, |
wanted to get an update on how that is progressing. Thanks.

Buck
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Respondents / Appellants (referred to hereinafter simply as “Respondents’) do not
dispute that the trailers have been removed from the Park, nor that any decision regarding
the trailers has become moot. Instead, and in derogation of existing precedent, they urge
this Court to create an exception to the mootness doctrine based solely on the issue of
attorneys’ fees. The Court should decline Respondents’ invitation.

REPLY
I. THE TRAILERS WERE REMOVED BY RESPONDENTS’ OWN CHOICE DURING THIS

APPEAL; DECIDING WHETHER THEY SHOULD HAVE BEEN ALLOWED TO REMAIN IS

THE VERY EXERCISE IN FUTILITY THAT THE MOOTNESS DOCTRINE IS INTENDED TO

AVOID.

“An appellate court will not pass judgment on moot and academic questions; it will

not adjudicate a matter when no actual controversy capable of specific relief exists.” Sloan

v. Greenville County, 380 S.C. 528, 535, 670 S.E.2d 663, 667 (Ct. App. 2009) (citation

omitted). Mootness arises “when some event occurs making it impossible for the reviewing
court to grant effectual relief.” Id. (citation omitted). “Moot appeals differ from unripe
appeals in that moot appeals result when intervening events render a case nonjusticiable.”
Curtis v. State, 345 S.C. 557, 567, 549 S.E.2d 591, 596 (2001) (citation omitted).

The intervening event that has rendered this portion of the appeal moot—the
removal of the trailers from Respondents’ premises—has made it impossible for this Court
to grant any effectual relief.! This was not the result of any action taken by RPLLC, nor of

any unforeseen circumstance or Act of God. It was the result of Respondents’ own choice

! Respondents have nowhere suggested that they plan on replacing the trailers on their
premises if this portion of the appeal were to have been resolved in their favor.
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to honor the trial court’s injunction and remove the trailers during the pendency of this
appeal.?

On this point, Respondents have argued that their choice to remove the trailers was
not in response to the trial court’s injunction, but rather, was “an exercise of business
judgment.” (Resps.’/ Appellants’ Br. Opp. Mot. Dismiss at 24.) This makes little sense.
First of all, Respondents told the trial court on several occasions how prejudicial removing
the trailers would be. (R. 678:11-682:22; R. 1115-20.) Apparently it wasn’t as hard as they
thought.

Furthermore, the issue of “business judgment” has been briefed extensively in the
course of these appellate proceedings. There do not appear to be any cases that suggest
“business judgment” is an exception to the mootness doctrine—not in South Carolina, and
not in any jurisdiction of the United States. Certainly, no cases are cited in Respondents’
brief to support this suggestion.

Finally, when Respondents chose to remove the trailers, they were already deeply
embroiled in this litigation and these appellate proceedings. They certainly knew (or should
have known) that removing the trailers would present a substantial risk of mooting this
portion of their appeal. They chose to do so anyway. Perhaps Respondents may not have
intended to prejudice their own posture in these appellate proceedings, but that is not a
legally cognizable reason for the Court to rescue Respondents from the natural and
probable consequences of their own decisions and to adjudicate an issue that Respondents

have voluntarily chosen to render moot.

2 Respondents could have easily preserved the Trailer Removal issue for appeal by
requesting supersedeas under the procedure established in Rule 241(d), SCACR. They
chose not to.
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II. RESPONDENTS INSIST THAT PRECEDENT SHOULD NOT APPLY TO THEM.
Respondents have focused on a single case when discussing why their Trailer

Removal claim is subject to a mootness exception: J&W Corporation of Greenwood v.

Broad Creek Marina of Hilton Head, LLC, 441 S.C. 642, 896 S.E.2d 328 (Ct. App. 2023).

It is not clear why. In no uncertain terms, this Court—through J&W—held that it would
not review the lower court’s determination of an issue that has become moot merely
because a review of that moot issue may affect the propriety of an award of attorneys’ fees.
441 S.C. at 665-67, 896 S.E.2d at 341-42. The Court saw “at least three reasons” why it
would not recognize this circumstance as an exception to the mootness doctrine, and each
of those reasons applies with equal force to Respondents’ present invitation.> J&W would
seem to be wholly dispositive of Respondents’ argument, which Respondents seem to
recognize by suggesting that J&W “should be reconsidered.” (Resps.” / Appellants’ Br.
Opp. Mot. Dismiss at 24.) Whether trailers that have been permanently removed from
Respondents’ premises should have been allowed to remain is precisely the kind of
academic question that the mootness doctrine is designed to relieve courts from deciding.

A. Respondents have identified no basis for the Court to exercise its discretion to
apply an exception to the mootness doctrine.

Respondents have cited J&W for the proposition that “the utilization of an
exception under the mootness doctrine is flexible and discretionary,” 441 S.C. at 666, 896
S.E.2d at 341, and have urged the Court to take a “flexible and discretionary” view toward

the mootness of their Trailer Removal claim. (Resps.’ /Appellants’ Br. Opp. Mot. Dismiss

3 Specifically, this Court held that “a judgment on attorney’s fees is not the kind of collateral
consequence that the exception [to the mootness doctrine] contemplates.” J&W, 441 S.C.
at 666, 896 S.E.2d at 341 (citation omitted).
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at 23.) Why? Nowhere in Respondents’ brief do they articulate any reason why the ordinary
rules of the mootness doctrine should be inapplicable to their circumstance. And it is not
incumbent on the Court to provide Respondents with a basis that not even they are capable
of articulating.

Moreover, Respondents have not suggested that either of the other mootness
exceptions—whether the issue raised is capable of repetition but evades review, or whether
resolution would address questions of imperative and manifest urgency necessary for
establishing a rule for future conduct in matters of important public interest—is applicable.

See Sloan v. Greenville County, 380 S.C. 528, 535, 670 S.E.2d 663, 667 (Ct. App. 2009).

In summary, J&W is dispositive of the arguments Respondents have presented, and
that decision needs no reconsideration.

B. The reasoning of Sloan applies here and renders the Trailer Removal claim
moot.

Respondents have also suggested that their Trailer Removal claim is not moot
because they have never conceded that the trial court’s injunction was properly granted. In
making this argument, Respondents attempt to draw a distinction between their

circumstances and those of Sloan v. Friends of Hunley, 393 S.C. 152, 711 S.E.2d 895

(2011). Sloan was a case arising under South Carolina’s Freedom of Information Act.
Plaintiff had been forced to file an action in circuit court to compel the government’s
compliance with that statute, and during the course of litigation, responsive documents
were provided. The government’s position was that its provision of responsive documents
mooted plaintiff’s demand for an award of statutory attorneys’ fees, and the Supreme Court

held otherwise.
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Respondents contend that a critical distinction with Sloan is that, in Sloan, the
government “necessarily acknowledged” that it should have provided documents as
required by the FOIA statute; Respondents, by way of an immaterial contrast, argue they
have never conceded that the trial court’s injunction was properly imposed.

Respondents seem to have misapprehended Sloan. The critical holding in that case
is that a governmental entity subject to FOIA cannot moot a citizen’s demand for statutory
attorneys’ fees under the FOIA statute by producing publicly available documents
requested through FOIA during litigation, when the citizen brought the litigation
specifically to enforce its rights under FOIA. This decision falls squarely in line with a
well-established precedent to the mootness doctrine which holds that a party against which
injunctive relief is sought cannot voluntarily abate conduct that is capable of repetition to
avoid judicial review.

That, of course, is not the issue with Respondents’ claim. Respondents didn’t
remove the trailers to evade judicial review. As demonstrated by their briefs, Respondents
are continuing to seek judicial review despite having abated the very circumstance for
which injunctive relief was sought and obtained. This places Respondents firmly in the
same position as the appellant in J&W, who sought—and was denied on the basis of
mootness—appellate review of a decision of the lower court with which it had already
complied.

C. Section Concluding Statement

Consistent with the foregoing discussion, Respondents’ Trailer Removal claim is

moot, and the condition of mootness is not subject to any recognized exception. The very

arguments that Respondents have raised against mootness have already been decided by
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J&W, and there is no need for the Court to reconsider that decision. J&W is dispositive of
the present motion, and Respondents have not identified any legally cognizable reason why
the Court should hold otherwise.
CONCLUSION

The issue before the Court is plainly moot. The underlying controversy has been
extinguished by Respondents’ own actions, leaving no justiciable matter for this Court to
resolve. Any decision on the merits would serve no practical purpose and would amount to
an impermissible exercise in judicial futility. South Carolina precedent makes clear that
courts do not render advisory opinions or decide abstract questions once effective relief is
no longer possible. Respondents have failed to demonstrate that they are entitled to, or
deserving of, any discretionary review or exception to the mootness doctrine. Accordingly,
the Trailer Removal issue should be dismissed as moot.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham

114 Poinsett Highway / Suite D

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Appellant / Respondent Research Park,
LLC

October 23, 2025
Greenville, South Carolina
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of Common Pleas

R. Lawton Mclntosh, Circuit Court Judge

Case No. 2024-002150

Poly-Med, Inc., Technology Drive 51, LLC,

Technology Drive 52, LLC, and PMI Properties LLC........... Respondents / Appellants,

V.

Research Park, LLC....... ... ... ... ... Appellant / Respondent.
PROOF OF SERVICE

The undersigned counsel for Appellant / Respondent hereby certifies, subject to
penalty of perjury, that the following document(s) was/were served upon the following
counsel of record by the following means as of the date identified below.

Document(s): Appellant’s / Respondent’s Reply in Support of Motion to Dismiss
Counsel Served: For Respondents / Appellants

William A. Coates, Esq. (S.C. Bar No. 0001289)

Cassidy Coates Price, P.A.

(e) wac@cassidycoates.com

Means of Delivery:  Via Email Only

Marwan S. Zubi, Esq. (Pro Hac Vice)

Nicolai Law Group, P.C.

(e) marwan.zubi@niclawgrp.com

Means of Delivery:  Via Email Only
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Courts Served:

Date:

Stephen L. Brown, Esq. (S.C. Bar No. 066468)
Russell G. Hines, Esq. (S.C. Bar No. 072100)
Clement Rivers, LLP

(e) sbrown@ycrlaw.com

(e) rhines@ycrlaw.com

Means of Delivery:  Via Email Only

Office of the Clerk of the Court of Appeals
ctappfilings@sccourts.org

Means of Delivery:  Via Email Only
October 23, 2025
Respectfully,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham

114 Poinsett Highway / Suite D

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Appellant / Respondent
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