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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________________ 


Appeal from Darlington County 
Court of Common Pleas 


The Honorable Paul M. Burch, Circuit Court Judge 
Civil Action No. 2024-CP-16-00922 


_________________ 


Appellate Case No. 2025-001729 
__________________ 


Adams Outdoor Advertising Limited Partnership…………………………………………..Appellant, 


v. 


West & Joyce, LLC, successor in interest to West Oil Company…..…………………………Respondent.
______________________ 


CORRECTED MOTION TO DISMISS APPEAL 
(only adding Exhibit Numbers)


______________________ 


I) No Issue Preservation: Post-Trial Motion Cannot Be Used To Raise Issue for 


First Time 


This action was initiated by the Appellant, as a commercial billboard tenant, seeking 


damages against the Respondent landlord solely for an alleged breach of the lease contract 


with regard to an alleged right of first refusal to purchase the leased real property.   The 


Complaint did not seek any injunctive relief to protect any alleged remaining property 


interest in the leased property or its structures.  Exhibit 4 (Complaint filed 9/19/2024). 


The Respondent answered and asserted various counterclaims including a claim to a 


declaratory judgment “finding that [Respondent] has a right to remove and destroy any 


structures, including the Billboard…...”  Exhibit 5 (Answer and Counterclaim filed October 
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25, 2024). 


Thereafter, the Respondent moved for summary judgment (Exhibit 13, Motion filed 


1/13/2025) on the Plaintiff’s claim of breach and further asserting that the lease had 


terminated and that Appellant had no further right to use the billboard structure.  In support 


of its motion, the Respondent submitted the affidavit of member Alexander West (Exhibit 


12, originally filed January 13, 2025) which stated in part (¶9): “The Lease expired on 


October 1, 2024 and West & Joyce decided not to extend the Lease.  [Appellant] was 


reminded of the termination date of the Lease and it requested that the [Appellant] remove 


the Billboard from the Billboard Property.   The [Appellant] failed to remove the Billboard as 


requested.”  West Affidavit also resubmitted as Exhibit B to Memorandum filed February 10, 


2025.  Exhibit 8.


The Appellant cross-moved for summary judgment (Exhibit 14, filed 2/4/25) only on its 


sole claim of breach -- related to the alleged sale and right of first refusal to purchase for the 


billboard real property.  The January West affidavit had also confirmed that the billboard 


property (TMS 058-00-01-167) had not been sold at all, but only the adjacent convenience 


store property (TMS 058-00-01-101) had been sold.  Exhibit 12, Affidavit ¶¶ 2-10. 


The Appellant failed to address the lease termination raised by Respondent’s motion and 


Respondent’s affidavit -- either in its motion filings or in its argument on February 10, 2025.   


Appellant chose to focus its entire argument on its sole claim that it had a right of first refusal 


to purchase the combined billboard and convenience store property and the damages claim 


that this right of first refusal had been breached by a sale of the convenience store property – 


Appellant placed all its eggs in the theoretical basket that the properties were somehow 


combined and did not offer any response to the affidavit stating that the lease was terminated 


and that a billboard removal opportunity had been provided.   
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The trial court’s order of summary judgment was entered on April 9, 2025. Exhibit 9. 


Appellant’s Rule 59(e) Motion to Alter or Amend the Judgment was filed on April 21, 2025 


(the first non-weekend day after the 10th day).  Exhibit 15.  Appellant’s Rule 59(e) Motion 


raised, for the first time, the Appellant’s claim to ownership of the billboard structure located 


on the Respondent’s real property.  Indeed, this is the only issued raised in Appellant’s post-


judgment motion.    


In its supporting memorandum (Exhibit 7, filed May 12, 2025), the Appellant argued that 


there was “no legal basis” for ruling that the Respondent owned the billboard.   But there was 


the West affidavit supporting that the lease had terminated and that affidavit went 


unaddressed by the Appellant, until after the trial Court’s ruling; the Appellant choosing to 


rely solely on its argument that a right of first refusal to purchase, the combined properties, 


had been breached. 


It is well settled that a party may not rest in the face of affidavit support for a Motion for 


Summary Judgment.   Kitchen Planners, LLC v. Friedman, 440 S.C. at 463, 892 S.E.2d 297, 


301 (2023) (in response to a motion for summary judgment, opposing party is obliged to 


come forward with contrary evidence of the existence of a genuine issue of material fact.).   


“[It] is not sufficient for a party to create an inference that it is not reasonable or an issue of 


fact that is not genuine.” Id., 440 S.C. at 463, 892 S.E.2d at 301 (quoting Town of Hollywood 


v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013)). As Rule 56(c) mandates, the party 


opposing summary judgment must “do more than simply show that there is some 


metaphysical doubt as to the material facts” but “must come forward with specific facts 


showing that there is a genuine issue of fact for trial.” Id., 440 S.C. at 461, 892 S.E.2d at 300 


(internal quotations omitted) (emphasis added). 


It is also well settled that a party may not, for the first time, raise an issue for the first 
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time in post-trial motions; such an issue is not preserved.  Kiawah Property V. Public 


Service, 359 S.C. 105, 597 S.E.2d 145 (S.C. 2004); Peterson v. Porter, 389 S.C. 148, 152, 


697 S.E.2d 656, 658 (Ct. App. 2010) (holding appellant failed to preserve issue for review 


where appellants raised the employer-employee argument in his motion to reconsider but 


failed to raise it during the summary judgment proceedings); Commercial Credit Loans, Inc. 


v. Riddle, 334 S.C. 176, 186, 512 S.E.2d 123, 129 (Ct. App. 1999); Patterson v. Reid, 318 


S.C. 183, 456 S.E.2d 436 (Ct.App.1995) (a party may not raise an issue in a motion to 


reconsider, alter or amend a judgment that could have been presented prior to the judgment); 


see also McGee v. Bruce Hosp. Sys., 321 S.C. 340, 468 S.E.2d 633 (1996) (a party may not 


raise an issue for the first time in a motion for a new trial).1


Appellant did, in support of its Rule 59(e) Motion to Alter or Amend, submit a 


Memorandum (Exhibit 7) which included an October 14, 2024 Notice of Default letter and a 


November 1, 2024 Notice of Trespass letter – but these documents had not been offered 


previously and the issue of lease termination, raised by Respondent’s affidavit had also not 


been addressed by Appellant. 


II) Lack of Appellate Jurisdiction: Because the Post-Trial Motion Was Improper, It 


Failed To Toll Time for Appeal 


The trial court’s order of summary judgment was entered on April 9, 2025.  Exhibit 9. 


Appellant’s Rule 59(e) Motion to Alter or Amend the Judgment was filed on April 21, 2025 (the 


first non-weekend day after the 10th day).   Exhibit 15. While the filing of a proper Rule 59(e) 


Motion normally stays the time for appeal, SCRCP 59(f), it is also well settled that an improper 


1   Respondent also raises the preservation issue now to avoid any presumption of preservation – 
or waiver.  McCormick v. England, 328 S.C.627, 494 S.E.2d 431 (Ct. App. 1997).   Trial counsel 
for Respondent did note at the Rule 59(e) Motion hearing that the Appellant’s “took a chance … 
to leave [the Billboard] up and go with the argument that they had a right to buy this land.” 
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or unneeded Rule 59(e) Motion does not stay the time for appeal.   Elam v. South Carolina Dep’t 


of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004); Collins Music Co. v. IGT, 353 S.C. 559, 579 


S.E.2d 524 (Ct.App.2002).  While the Elam and Collins Music Co. line of cases dealt with 


successive or unneeded Rule 59(e) Motions instead of “new issues”, the raising of new issues 


post-trial is equally improper as noted above. The preserved issues were already ripe for appeal 


and raising new issues by Rule 59(e) only thwarts judicial economy. 


The time for appeal from the April 9, 2025 Summary Judgment Order was 30 days under 


SCACR 203(b)(1) which would have run on Friday, May 9, 2025.  This appeal was filed with the 


appellate court on August 28, 2025.   Accordingly, because Appellant chose to only address the 


theory of breach of lease in its argument and presentation to the trial court on the cross-motions 


for summary judgment; it needed to appeal that ruled-upon theory by May 9, 2025 – and raising 


an unpreserved issue for the first time by Rule 59(e) Motion did not toll the time for appeal. 


Accordingly, no preserved issued has been timely appealed and this appeal should be 


dismissed.2 


October 24, 2025 By: /s/ J. Rene Josey


Florence, South Carolina 
J. Rene’ Josey (SC Bar No. 03230) 
Jeffrey L. Payne (SC Bar No.15136) 
Turner Padget Graham & Laney, P.A. 
Post Office Box 5478, Florence, SC 29501 
 Phone: (843) 656-4451 
Email: jjosey@turnerpadget.com 


ATTORNEYS FOR RESPONDENT 
 WEST & JOYCE, LLC 


2    In the alternative, the Respondent suggests that tolling only be allowed for those issues 
raised by Appellant prior to its Rule 59(e) motion – mainly, its theory seeking damages for an 
alleged breach of the right of first refusal to purchase the combined billboard and convenience 
store properties. 








THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________________ 


Appeal from Darlington County 
Court of Common Pleas 


The Honorable Paul M. Burch, Circuit Court Judge 
Civil Action No. 2024-CP-16-00922 


_________________ 


Appellate Case No. 2025-001729 
__________________ 


Adams Outdoor Advertising Limited Partnership…………………………………………..Appellant, 


v. 


West & Joyce, LLC, successor in interest to West Oil Company…..…………………………Respondent.
______________________ 


REPLY SUPPORTING MOTION TO DISMISS APPEAL 
______________________ 


I) No Issue Preservation: Post-Trial Motion Cannot Be Used By Appellant Adams 


To Raise Structure Ownership Issue For First Time 


a. The Actual Leased Property 


In its motion response, Adams deceptively describes the leased property by the 


previous singular tax map number and singular applicable street mailing address of “105 West 


Bobo Newsome Highway”; however, Adams omits from its response that part of the lease 


description which subdivided the billboard portion from the adjacent convenience store.


Specifically, the lease agreement, Exhibit 1, 1 prepared by Adams on Adams letterhead, provided 


1   Pursuant to SCACR 240(c)(3), the Respondent is filing Exhibits herewith – and for continuity 
and convenience, the Respondent is using the same first 13 Exhibits (and identical numbering) 
filed by Adams with its motion response except that Respondent’s version of Exhibit 12 (the West 
affidavit) will have all the attachments that were filed with the trial court.  Respondent also 
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that the property was “Adjacent to State road 151 bypass, approximately 1/10 mile west of US 


Hwy. 15 intersection on the north side of the roadway, more described as on the west end of West 


Oil’s store property adjacent to SC 151 Hwy.”  (emphasis added).  See also Exhibit 12, West 


affidavit ¶¶2, 3, and 6 (“small portion” and “.088 tenths of a mile from intersection”).  As also 


noted by the trial court’s order, Exhibit 9 p. 4, the lease (Exhibit 1, p. 1) itself provides for an 


easement for access, utilities, and unobstructed views across the lessor’s adjacent property.  This 


complete description, in the lease prepared by Adams, makes it clear that Adams was not leasing 


the “store property” at the time operated by West Oil and subsequently sold to Refuel (with the 


creation at that time of a separate TMS number).   


To now suggest that Adams was actually leasing the whole property, including the  


operational convenience store, for $500.00 per year (Lease, Exhibit 1 ¶ 3) was not supported in 


the trial court by any factual response by Appellant and makes no sense.  Likewise, to now hint 


that Adams might have had the “ability or desire” (Adams’ Motion Response, p.4) to offer a 


competing convenience store purchase price of $8.245M – which price was in the trial record


(West Affidavit, Exhibit 12 ¶ 8)2 – is not supported by any factual response by Appellant and not


supported by the damages remedy sought by Adams’ Complaint.   The pragmatic fallacy of 


Adams’ position is clearer when one considers the continued lease, use (content installations), 


maintenance, and operation of the sign structure by Adams for over five years after the 


convenience store was sold and rebranded by Refuel.3  Finally, even the affidavit of Adams’ 


anticipates filing a corrected version of its Motion to Dismiss appeal that will only add cross-
references to these same Exhibit numbers. 


2   This sworn evidence is contrary to Adams’ erroneous indication to the contrary (Adams’ 
Motion Response, p. 4 (“Without any evidence in the record of the purchase price….”).   


3   The “Competitive Advertising Addendum” at the end of the Lease Agreement, Exhibit 1, 
confirms Adams awareness of the convenience store operations and gasoline sales “By Lessor” 
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submitted to the trial court (Exhibit 2 ¶ 4) does not affirmatively state that Adams’ was leasing 


the convenience store realty – which could have been stated, if true. 


b. The Issue Not Chosen or Preserved – Right of Continued Ownership 


Failing to address the clear authority cited by Respondent’s Motion To Dismiss 


Appeal (pp.3-4)  which confirmed the well settled law that a party may not raise an issue, for 


the first time, in post-trial motions,4 the Appellant Adams seeks to side-step the clear choice it 


made at trial to place all its eggs in the theoretical basket that the right-of-first-refusal (ROFR)5


for the leased property somehow included the convenience store.6 Referencing the case of 


Fraternal Order of Police v. S.C. Dept. of Revenue, 352 S.C.420, 435, 574 S.E.2d 717. 725 


(2002), the Appellant suggest that “Adams could not have been barred from addressing 


ownership during reconsideration because it was not an issue that should have been raised in 


the first instance.”  (Adams’ Motion Response, page 11). 7 What?


and confirms Adams commitment not to install competitive advertising on the structures.   


4 Kiawah Property V. Public Service, 359 S.C. 105, 597 S.E.2d 145 (S.C. 2004); Peterson v. 
Porter, 389 S.C. 148, 152, 697 S.E.2d 656, 658 (Ct. App. 2010) (holding appellant failed to 
preserve issue for review where appellants raised the employer-employee argument in his motion 
to reconsider but failed to raise it during the summary judgment proceedings); Commercial Credit 
Loans, Inc. v. Riddle, 334 S.C. 176, 186, 512 S.E.2d 123, 129 (Ct. App. 1999); Patterson v. Reid, 
318 S.C. 183, 456 S.E.2d 436 (Ct.App.1995) (a party may not raise an issue in a motion to 
reconsider, alter or amend a judgment that could have been presented prior to the judgment); see 
also McGee v. Bruce Hosp. Sys., 321 S.C. 340, 468 S.E.2d 633 (1996) (a party may not raise an 
issue for the first time in a motion for a new trial). 


5   For continuity, the Respondent will adopt the acronym used in Appellant’s Motion Response. 


6   Because there never was a sale of the billboard structure location, Adams pinned its claim of 
ROFR-breach on the sale of the adjacent, but separate, convenience store property.  The trial court 
found that the ROFR did not apply to the convenience store property; thus, there was no breach of 
any applicable ROFR.  Exhibit 9, p. 5. 


7   In Fraternal Order of Police, the Supreme Court held that a First Amendment free speech issue 
was not preserved for appellate review because it was not pleaded, not discussed extensively at 
trial, and not ruled upon by the trial judge.  Citing McNeely v. South Carolina Farm Bureau Mutual 
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The termination of the lease and the residual control of the abandoned structure were 


clearly raised by the Respondent’s counterclaim (Exhibit 5 ¶¶ 21-23 including use of the phrase 


“abandoned”)8, supported by the filed affidavit (Exhibit 12 ¶9), and within the trial court’s scope 


of consideration since raised by the Respondent’s Motion for Summary Judgment. (Exhibit 13).  


Adams did not offer any response to the affidavit stating that the lease was terminated and that a 


reasonable billboard-structure removal opportunity had been provided.    


Trial counsel for Respondent noted at the Rule 59(e) Motion hearing that the Appellant’s  


“took a chance … to leave [the Billboard] up and go with the argument that they had a right to buy 


this land.”  Exhibit 11, p.5 lines 15-18.  Contrary to Adams’ suggestion (page 11) that “in no way” 


was it like Fraternal Order of Police presenting a new theory after presenting and losing on a 


different theory at trial, that is precisely what it did with its Rule 59(e) motion solely focusing on 


asserting and protecting ownership rights in the billboard structure when all of its trial pleadings 


and effort had been to seek damages (not specific enforcement) for a non-existent breach in a 


ROFR not applicable to the combined properties. 


Insurance Company, 259 S.C.39, 190 S.E.2d 499 (1972) (finding estoppel argument made on 
appeal was not raised in earlier pleadings or appellate exceptions; therefore, was not preserved). 


8    In Adams’ Motion Response, p.6, it is suggested that Respondent “never even asserted during 
summary judgment, let alone proved, that the Structure had been abandoned….”  Again, that is 
precisely what Respondent pleaded and offered an affidavit to prove.  And item 3 listed in 
Respondent’s Motion for Summary Judgment (Exhibit 13) sought the trial court’s ruling that 
“[Adams’] billboard lease that ended on October 1, 2024 has terminated and [Adams] has no 
further right to use West & Joyce’s property or the billboard structure thereon.” 
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c. Summary Judgment Was Not Accidental, It Was Sought 


Seeking to avoid the fatal strategy chosen by it at trial, Adams now suggests that  


somehow the Respondent accidently “obtained” unsolicited court-relief (Adams’ Motion 


Response, p. 11) regarding the sign structure (again disregarding the counterclaim and actual non-


removal abandonment facts shown to the trial court by affidavit).  Adams further suggests that it 


preserved the billboard-structure-ownership issue by merely offering the underlying lease to the 


trial court.  (Adams’ Motion Response, Footnote 6).   


Adam’s trial submission of the written lease, however, was in support of its sole claim 


that it had a ROFR on the convenience store (or combined properties) and that the breach of that 


right entitled it to monetary damages.  (Exhibit 4, ¶¶ 4-11).  Moreover, Adams now suggests that 


its filing of this breach of contract damages claim somehow froze its theoretical leasehold interest 


and ownership claim to the billboard structure because “a legal action was pending that sought to 


provide Adams with fee simple title to the Property.”  (Motion Response, p. 5, no authority 


provided).  This is incorrect; no such action was pending. 


d.    Neither Trial Court or Respondent Had Burden to Proactively Raise &     


   Disprove Theories Not Asserted or Factually Supported By Adams 


  Adams’ Complaint (Exhibit 4) does not seek property title, or specific  


enforcement of any contractual ROFR, but rather only judgment damages for an alleged breach.  


Notably, Adams did not add Refuel to its legal action as the record title owner of the convenience 


store property (See SCRCP 19 (requiring joinder of persons with an interest in litigated property)) 


or file a notice of lis pendens (See S.C. Code 15-11-10) asserting a property interest in any part of 


the property. 


Fatally, Adams failed to address the lease termination raised by Respondent’s motion and 


Respondent’s affidavit – either in its motion filings with the trial court or in its argument on 
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February 10, 2025.   As now admitted in its Motion Response to this Court, p. 5, “Adams did not 


dispute the lease termination because the Lease expiring or terminating on October 1, 2024 does 


not meant that ownership of the Billboard Structure automatically transferred from Adams to West 


& Joyce.”  Additionally, in its Motion Response, p. 6, Adams admits it “did not “argue” that it 


owned the Billboard Structure – it did not need to….” 


e.    Abandonment & Non-Removal Raised By Respondent, Ignored By Adams 


   The lease, prepared and submitted on Appellant Adams’ form, did contain  


language (Exhibit 1 ¶4) declaring that “All structures erected by or for the Lessee or its 


predecessors-in-interest on the Property shall at all times be and remain the property of the 


Lessee….”  In this case, however, the West affidavit (Exhibit 12 ¶2) makes it clear that the 


billboard structure was not “erected by or for” Adams, but rather already existed – the billboard 


structure was “thereon” at the time of the lease in July 2009.9   The trial court’s order, Exhibit 9. 


p. 3, also notes that the lease itself checks the box next to the term “Existing Structure(s).”  


Accordingly, it is the automatic lease-based ownership asserted by Adams that, by its own express 


lease terms, appears not apply at all. 


Although Adams argues that the lease and other pleaded positions signal Respondent’s 


agreement, at least at the time of the lease execution, that Adams could or did “own” the billboard 


structure, such agreement does not preclude the abandonment argument expressly pleaded by 


Respondent and the failure-to-reasonably-remove factual showing made by the West affidavit.  


(Exhibit 12 ¶9).   Although the apparently non-applicable lease provision would allow for 


permissive removal of the structure within a “reasonable time of termination” (Exhibit 1 ¶4), it did 


9   Paragraph 2 of the West affidavit (Exhibit 12) does contain a typo for the date of the attached 
lease – erroneously stating it is 2019 when it is dated 2009. 
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not provide for an unlimited period of time.   Moreover, the offer of Respondent to allow 


convenience-removal for a reasonable period of time was not an admission of automatic lease-based 


ownership for a pre-existing structure. 


Rather than address the non-removal and lease termination, Adams chose to focus its entire  


argument on its sole claim that it had a right of first refusal to purchase the convenience store 


property and the damages claim that this right of first refusal had been breached by a sale of the 


convenience store property – Appellant placed all its eggs in that theoretical basket and did not 


offer any response to the Respondent’s affidavit stating that the lease was terminated and that a 


reasonable billboard removal opportunity had been provided.   (West Affidavit, Exhibit 12 ¶ 9).  


The trial court’s order of summary judgment even notes that Adams “has failed and refused to” 


remove the billboard structure.   Exhibit 9, p. 4.  


II) Lack of Any Appellate Jurisdiction: Because the Post-Trial Motion Improperly 


Raised New Issues, It Failed To Toll The Time for Appeal of All Issues 


While the filing of a proper Rule 59(e) motion normally stays the time for appeal,  


SCRCP 59(f), it is also well settled that an improper or unneeded Rule 59(e) motion does not stay 


the time for appeal.   Elam v. South Carolina Dep’t of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004); 


Collins Music Co. v. IGT, 353 S.C. 559, 579 S.E.2d 524 (Ct.App.2002).  While the Elam and 


Collins Music Co. line of cases dealt with successive or unneeded Rule 59(e) Motions instead of 


“new issues”, the raising of new issues post-trial is equally improper. The preserved issues were 


already ripe for appeal and raising new issues by Rule 59(e) only thwarts judicial efficiency, 


timeliness, and economy. 


                 Although the Adams-cited case of Swing v. Swing, 445 S.C. 340, 914 S.E.2d 158  


(2025), like Elam before it, did refuse to extend the "limits and rationale" of Coward Hund 


Construction Co. v. Ball Corp., 336 S.C. 1, 518 S.E.2d 56 (Ct. App. 1999) (involving a second 
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successive written 59(e) Motion) and Quality Trailer Products, Inc. v. CSL Equipment Co., 349 


S.C. 216, 562 S.E.2d 615 (2002)(involving a first written 59(e) motion duplicative of a previous 


written JNOV/new trial motion) beyond the two specific situations set forth in those cases, the 


Court made it clear that “This does not mean, of course, that all timely Rule 59(e) motions 


will stay the Rule 203(b)(1) deadline for appeal.”  (emphasis added). The Court further stated, 


“we do not foreclose the possibility that another scenario may arise justifying a third 


exception…..”  (emphasis added). 


Most importantly, Swing did not involve an attempt to raise new issues for the first time 


after summary judgment as is the case here.  As Justice Few noted in his opinion, Swing involved 


interconnected issues of family court, where the appeal was not filed by the Rule 59(e) movant, 


where the 59(e) motion was not a successive Rule 59(e) motion, and the filed 59(e) motion was 


unlike previous motions.    


Here, the equities cut in favor of a third exception and a declaration of an untimely appeal 


– Adams chose not to pursue ownership remedies (specific performance, quiet title, inter alia) in 


its Complaint.  Rather, Adams chose to argue solely for a ROFR to combined properties and sought 


only damages related thereto, and Adams filed nothing in response to the assertion that the lease 


had terminated and pre-existing structure abandoned.  Moreover, the issue actually raised and 


preserved by Adams – its claim of breach related to an alleged ROFR to the combined properties 


was ripe for appeal without filing the Rule 59(e) motion which only raised new issues. 
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Conclusion 


This appeal seeks to raise unpreserved issues not presented to the trial court until after a 


ruling on the merits.  Issues that were presented to the trial court were ripe for appeal before the 


improper new issues were raised by post-judgment motion; accordingly, those issues were not 


timely appealed.  Thus, this appeal should be dismissed. 


October 24, 2025 By: /s/ J. Rene Josey


Florence, South Carolina 
J. Rene’ Josey (SC Bar No. 03230) 
Jeffrey L. Payne (SC Bar No.15136) 
Turner Padget Graham & Laney, P.A. 
Post Office Box 5478, Florence, SC 29501 
 Phone: (843) 656-4451 
Email: jjosey@turnerpadget.com 


ATTORNEYS FOR RESPONDENT 
 WEST & JOYCE, LLC 
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Lease Agreement Dated July 15, 2009, Recorded January


22, 2010, in Book 1058, at Page 7711


              Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals



















Exhibit 2


Affidavit of Glynn Willis


                Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals
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Exhibit 3


Transcript of February 10, 2025 Hearing on


West & Joyce’s Motion for Summary Judgment


                Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







State of South Carolina ) In Common Pleas Court 
) Fourth Judicial Circuit


County of Darlington   ) 2024-CP-16-00922


   
Adams Outdoor Advertising )
Limited Partnership, )  


)  
Plaintiff, )


)         
vs. )   Transcript of Record


)    
West & Joyce, LLC, successor )
in interest to West Oil Company, )


)
Defendant. )


)
                                  )


Darlington, South Carolina
February 10, 2025 


B E F O R E:


The Honorable Paul M. Burch 


A P P E A R A N C E S:


Mr. Michael S. Hopewell, Esquire
Attorney for Plaintiff


Mr. Jeffrey L. Payne, Esquire,
Attorney for Defendant


Lisa Carter 
Court Reporter
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1 P-R-O-C-E-E-D-I-N-G-S


2 MR. PAYNE:  Good morning, judge.


3 THE COURT: Good morning.


4 MR. PAYNE: I think my motion is first, Your


5 Honor.  Jeff Payne here today on behalf of the


6 defendant here West & Joyce, LLC.  I’ve got here


7 before Your Honor I motion for summary judgment. 


8 And, Your Honor, what we've got here today is a


9 motion for a summary judgment.  We're dealing with a


10 billboard lease that was out on some property on


11 Highway 151 at the intersection of 151 and Highway


12 15.  Your Honor, the real issue here is that the


13 billboard lease between the plaintiff and by client


14 expired in October, 2024.  We refused to extend the


15 lease.  The plaintiff now has decided to claim that


16 they have a right of first refusal when we sold an


17 adjacent piece of property which was a convenience


18 store.  There's a Refuel there.  They're saying now


19 under this lease they have a right of first refusal


20 to buy this property which we sold for $8.2 million


21 and they now claim that we violated this lease in the


22 right of first refusal.  The convenience store was


23 sold back in 2019 and while we've alleged statute


24 limitations, um, in our defenses.  In the case today,


25 we gonna be focusing on the fact that we never sold
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1 the property.  So our motion for summary judgment


2 here today when you look at the lease, and it's


3 attached to the affidavit of my client, Lex West,


4 which we submitted back in January, we never sold


5 this property.  We still own it.  So if you look at


6 the affidavit, Your Honor, there's on Exhibit C of


7 it, is an aerial photograph.  And this property


8 originally was a 2.5 acre tract of property.  When we


9 sold the convenience store we sold 1. or 2.2 acres. 


10 We sold 1.7 acres to Refuel.  And the sign which is a


11 tenth of a mile up the road is still on a half acre


12 tract of land.  We've never sold that half acre tract


13 of land. It’s still there.  And if you look at the


14 exhibits you could get a better idea of the aerial


15 photo.  But when you look at the terms of the lease


16 it specifically says -- they want to focus on it says


17 well, it's 151 West BoBo Newsome Highway.  Well, the


18 problem is a sign does not have an address to it. 


19 You don't get a physical address from 911 for a sign. 


20 It’s -- and they ignored the rest of the property


21 description which says “we're going to lease you this


22 piece of property.  It's a tenth of a mile west of


23 the intersection of Highway 15 and to BoBo Newsome


24 Highway.”  That part's been totally ignored.  We've


25 never sold it because this sign is one tenth of a
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1 mile up the road from the property that we sold and


2 it doesn't –- let's see where does it say, sorry,


3 Your Honor.  Oh, it’s doesn’t say it's at the


4 intersection it specifically says “it's one-tenth of


5 a mile west of Highway 15.”  


6 Now, in addition to that part of the lease, Your


7 Honor, when you look at it there's another specific


8 provision that says, not only you have a right to


9 lease this property a tenth of a mile west of Highway


10 15, but we also give them an easement over our


11 adjacent property.  And the only adjacent property


12 that we have is where the convenience store is


13 located.  So once again, we haven't signed it,


14 haven't sold it.  We gave them a lease if they needed


15 to go across this adjacent property, and we think


16 it's very clear.  When you look at the exhibits that


17 are on the affidavits, we did submit a memo this


18 morning, you can see that we just haven't sold it. 


19 And why they have the grounds to bring this kind of


20 lawsuit is beyond me.  And like I say we sold it back


21 in 2019 and now they decided to sue us on this issue. 


22 So we think it’s very clear.  But, alternatively, if


23 you don't think it's, it's clear the plaintiff


24 drafted the links.  And in South Carolina they've got


25 a duty to clearly define what it is that they have a
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1 right of first refusal only.  And if it's unclear, it


2 could be deemed an unreasonable restraint on the


3 alienation of property. You can't put these kind of


4 provisions in leases and other documents that


5 unreasonably restrain a party's ability to sell the


6 property.  There's a recent case that came out called


7 Clarke versus Fine Housing.  It’s cited by both of us


8 in our briefs.  And in that case the Court determined


9 that that particular right of first refusal in that


10 agreement it was unclear.  It was difficult to define


11 what it was they had a right refusal, right of first


12 refusal to purchase and it was missing some other


13 things.  And they said, look we, we’re going to find


14 that this is an alienation, a restraint on the


15 alienation of property.  We're going to void it. 


16 We're going to say you have no right of first


17 refusal.  So while we think it's clear we've never


18 sold this property.  And we think when you look at


19 the language of it you'll see that the one-tenth of a


20 mile aspect of this description is very important


21 because that sign is one-tenth of a mile from that


22 intersection.  But should you need to look at some of


23 the other alternative actions at Clarke versus Fine


24 Housing, I think would support our requested to


25 relief here as well.  So we thank you.  We would
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1 request that you grant our motion for summary


2 judgment.


3 THE COURT: Thank you, counsel.  Yes, sir?


4 MR. HOPEWELL:  Good morning, Your Honor, and


5 happy birthday.  Mike Hopewell representing the


6 plaintiff.  We brought this action to enforce a right


7 of first refusal.  The lease is a two page lease.  As


8 counsel said my client drafted the lease but there


9 was negotiation that was done.  The first provision


10 of the lease, paragraph one, describes the property. 


11 It says, it's 105 West Bobo Newsome Highway.  There's


12 a blank for tax parcel that's left empty.  And then


13 it describes the location adjacent to State Road 151


14 By Pass approximately one-tenth mile west of the US


15 15 intersection on the north side of the roadway. 


16 More described as on the west end of West Oil Company


17 store property adjacent to SC 151 Highway.  It's got


18 the address.  It's got a description of where it is. 


19 The property location is clear.  The very next term,


20 two, it has type this leases for a term of five years


21 but the defendants struck through that, I'm sorry, it


22 says ten and it struck through and changed to five -


23 everybody initiated it.  So though my client drafted


24 it clearly there was some negotiation that was done


25 as to the terms after it was drafted.  They could
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1 theoretically have sought to change any other term as


2 well.  As counsel stated as both of our memorandums


3 cite from the same case, Clarke versus Fine Housing,


4 and RRJR, in that case South Carolina Supreme Court


5 basically made a test for whether or not these rights


6 of first refusal are reasonable and allowable under


7 South Carolina law.  In the Clarke case they found


8 that it was not and they threw that one out.  But our


9 case is different.  The test, the first part is


10 legitimacy of the purpose of the right to first


11 refusal, here clearly my company, you know, leases


12 these billboards.  They lease the land from the land


13 owner and then they place billboards on them and


14 lease them to their customers and it's to keep that


15 writing intact so that if the property sold they at


16 least have an opportunity to negotiate with the new


17 land owner to keep the right and, of course, they


18 have the right to buy the property.  In the Clarke


19 case the Court, specifically, found that there was no


20 price element in the, in the case with Clarke.  In


21 our case on Page 2, of the two page lease it's very


22 clear, the price is - if the owner gets an offer


23 there to present it to my client - my client has the


24 option to buy it at the same price.  So the price is


25 crystal clear.  It stated in there the same price. 
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1 In the Clarke case they, they said there are no


2 procedures for how they exercise this right.  In our


3 lease it's crystal clear.  It says, “Adams Outdoor


4 has 30 days to accept it and buy it at the same


5 price.  If not it's deem rejected.”  So it's 30 days


6 and it's at the same price.  So the two things that


7 they found not to be present in Clarke are present in


8 our case.   And the last prong of the Clarke test is


9 to clarify what property the right involves.  In the


10 Clarke case, the language basically said it's a


11 parking lot with a number of parking places and -


12 here it is - so on Page 3 of our memorandum, “the


13 premises is unimproved property to be used as a


14 parking lot by both the lessor and the lessee.  The


15 parties agree the unimproved property is the parking


16 spaces.”  Then it went on to say, “the lessee and the


17 lessor shall be entitled to use of one-half of the


18 spaces contained in the parking lot.”  It was a strip


19 club in a, in a mall where they're saying you can use


20 half the parking spaces but it doesn't say which one. 


21 So it was so unspecific as to be almost nothing.  In


22 our case it's very specific.  So the fact that the


23 Clarke case the Court found that it was an


24 unreasonable alienation of property rights, is just


25 different than our case. The very test that, that
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1 they would throw out the Clarke right of first


2 refusal on, we match it right down the line.  So, you


3 know, we would request that the defendant's motion


4 for summary judgment be denied.


5 THE COURT:  Thank you, sir.  


6 MR. PAYNE:  Judge, I don’t know if you want to


7 see these now or I can handle one of these up to you


8 ---


9 THE COURT: If you will.


10 MR. PAYNE:  --- Just to -- I'm kind of a picture


11 guy.  That –- just so we're clear, if you look at


12 Exhibit C on my client’s affidavit, Your Honor, it’s


13 showing so you see what we're talking about.  The


14 billboard there to the left that whole tract, that


15 half acre tract has not been sold.  We still own it. 


16 And I don't think there's any dispute that we own it. 


17 Their contention is when we sold Refuel in 2019 for


18 $8.2 million that they had a right of first refusal


19 to buy all the land at that point in time because we


20 sold this adjacent property.  And so that's, that's


21 what we're talking about.  The next exhibit, Exhibit


22 D actually has - that's off of the GIS site and you


23 can, it's a little different view but we actually use


24 the measurement tool there and you can see it says


25 .088 down there running along Bobo Newsome Highway. 
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1 So that's the distance from the side to the


2 intersection which tells you that the description in


3 the lease which says “we're leasing you the property,


4 a tenth of a mile up the road from that


5 intersection.”  And so that's what it is.  That's


6 where the sign is.  That's what they leased.  You


7 know, they didn't lease all this other property,


8 these other 1.7 acres.  That's why we gave them the


9 easement.  If they needed some kind of utility


10 easement or whatever on the adjacent property, that's


11 what that other provision in the lease that is


12 referenced.  If you see the lease which is Exhibit A


13 on the affidavit, in the part I'm talking about


14 there, is there's a block there under Paragraph 1 and


15 then the next paragraph under that block says, “that


16 the lessor agrees to grant them the following


17 easements over the property.”  There's just no need


18 for that provision if they already are leasing the


19 whole property by virtue of their property


20 description.  So I think when you look at those


21 exhibits, look at the aerial photos you'll agree that


22 we haven't sold the property.  There's -- there's


23 just no issue for this Court to resolve and he was


24 like for the Court to grant our motion for summary


25 judgment.
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1 Thank you.  


2 THE COURT: Twenty days to quick for purposed


3 orders?


4 MR. PAYNE: No, sir.


5 MR. HOPEWELL: It’s fine, sir.


6 THE COURT: If you need more time just let each


7 other know and let’s us know, okay.


8 MR. HOPEWELL: Very good.  Thank you, Your Honor.


9 THE COURT: Well, take a look at it.  Y’all give


10 us some orders, it would be very appreciated.  


11 MR. PAYNE: Thank you, judge.


12 MR. HOPEWELL: Thank you.


13 (CONCLUSION OF HEARING HELD ON FEBRUARY 10, 2025)


14


15


16


17


18


19


20


21


22


23


24


25
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1 CERTIFICATE


2


3 I, the undersigned Lisa S. Carter, Official Court


4 Reporter for the Judicial Circuit of the State of South


5 Carolina, do hereby certify that the foregoing is a


6 true, accurate, and complete excerpt of transcript of


7 record of all the proceedings had and evidence


8 introduced in the hearing of the captioned cause,


9 relative to appeal, in the Fourth Circuit of the Circuit


10 Court for Darlington County, South Carolina, on the 10th


11 day of February, 2025. 


12 That said proceedings  are transcribed  to the best


13 of my ability from the audio recording and supporting 


14 information. 


15 I do further certify that I am neither of kin,


16 counsel, nor interest in any party hereto.


17


18


19                          s/Lisa S. Carter


20                          Lisa S. Carter


21           Circuit Court Reporter


22


23 September 10, 2025







Exhibit 4


Summons and Complaint


                 Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT


COUNTY OF DARLINGTON ) C/A #2024-CP-16-_______


Adams Outdoor Advertising Limited )
Partnership, )


)
Plaintiff, )


) SUMMONS
vs. ) (Breach of Contract)


) (Non-Jury)
West & Joyce, LLC, successor in )
interest to West Oil Company, )


)
Defendant. )


____________________________________)


TO: THE DEFENDANT ABOVE NAMED:


YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,


a copy of which is herewith served upon you, and to serve a copy of your Answer to said Complaint


on the subscriber at 470 W. Evans Street, Post Office Box 148, Florence, South Carolina, 29503,


within thirty (30) days from the service hereof, exclusive of the date of such service, and if you


fail to answer the Complaint within the time aforesaid, the Plaintiff in this action will apply to the


Court for judgment by default for the relief demanded in the Complaint.


September 19, 2024 s/Michael S. Hopewell
Michael S. Hopewell (S.C. Bar #65335)
Attorney for Plaintiff


ABBOTT, MCKISSICK & HOPEWELL, LLC
470 W. Evans Street
Post Office Box 148
Florence, SC 29503
(843) 669-0089
(843) 669-0085 (fax)
mhopewell@amhattorneys.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT


COUNTY OF DARLINGTON ) C/A #2024-CP-16-________


Adams Outdoor Advertising Limited
Partnership,


Plaintiff,


vs.


West & Joyce, LLC, successor in interest
to West Oil Company,


Defendant.


)
)
)
)
)
)
)
)
)
)
)
)
)


COMPLAINT
(Breach of Contract)


(Non-Jury)


The Plaintiff, complaining of the Defendant herein, would allege and show unto the court


as follows:


JURISDICTION


1. The Plaintiff is a limited partnership organized and existing pursuant to the laws of


a state other than South Carolina which is registered to conduct business in South Carolina and


conducts business in South Carolina.


2. The Defendant is a limited liability company organized and existing pursuant to the


laws of South Carolina with its principal place of business in Darlington County, and is successor


in interest to West Oil Company.


3. Jurisdiction and venue are proper in Darlington County.


FOR A FIRST CAUSE OF ACTION
(Breach of Lease)


4. On or about July 15, 2009, the Plaintiff and the Defendant’s successor in interest,


West Oil Company, entered into a Lease Agreement pursuant to which the Plaintiff leased property
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owned by the Defendant in Darlington County for the purpose of erecting a billboard. A copy of


the Lease Agreement is attached hereto and incorporated herein by reference as Exhibit "A.”


5. Exhibit "A” was filed in the Office of the Darlington County Clerk of Court on


January 22, 2010 in Book 1058 at Page 7711.


6. The property subject to the Lease Agreement is identified in paragraph 1 of Exhibit


"A” as "105 West Bobo Newsome Highway.” Paragraph 1 of Exhibit "A” further grants to


Plaintiff an easement for reasonable access, an easement to maintain an unobstructed view of


Lessee’s structure, and an easement to connect utilities to Lessee’s structure.


7. The term of the lease was for a period of five years commencing from October 1,


2009 with terms in place for automatic extension or termination as set forth therein.


8. In paragraph 10 of Exhibit "A”, the Defendant granted to the Plaintiff a right of first


refusal to purchase the property that is the subject of the lease. It reads as follows:


RIGHT OF REFUSAL TO PURCHASE: Lessee is granted the right to purchase
the Property at the same price and on the same terms as any proposed sale that
Lessor desires to consummate. In the event such sale of the Property is proposed,
whether by offer (or counter-offer) of Lessor to a third-party or by an offer (or
counter-offer) from a third-party to Lessor (either case being referred to herein as
the "Offer”), Lessor shall first provide each and every such Offer, in writing, to


Lessee in the manner set forth in paragraph 11 of the Lease Agreement and Lessee
shall have thirty (30) days to agree in writing to purchase the Property for the price
and on the terms set forth in the Offer; otherwise, the Offer shall be deemed to have
been rejected by the Lessee. In the event Lessee rejects an Offer, Lessor may
proceed to consummate the sale with the third-party at the same price and on the
same terms as those set forth in the Offer. Further, Lessee shall have a right of first
refusal to meet any offer for the lease of any portion of the real property for outdoor
advertising purposes. Lessee shall exercise the option within thirty (30) days after
receipt of written notice of the terms of the third-party lease. This Lease and the
right of first refusal granted herein shall be binding on successors and assigns of
Lessor and Lessee. Lessor will give notice of Lessee’s right of first refusal when


listing the Property for sale and not accept nor make any offer or counteroffer
except in accord with the terms of this Lease Agreement.


9. The Plaintiff has continued to pay the annual rent to the Defendant, in full and on


time, each and every year since the execution of Exhibit "A.”
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10. Despite having complied with the terms of Exhibit "A”, the Plaintiff learned, in


October of 2023, that the Defendant had sold the subject property to a third party on or about


December 23, 2019.


11. The Plaintiff is informed and believes that the sale of the property to the third party


violates the terms of paragraph 10 of Exhibit "A” in the following particulars:


(a) Defendant failed to provide Plaintiff notice that the property was


being offered for sale;


(b) Defendant failed to advise Plaintiff that an acceptable offer had been


received;


(c) Defendant failed to provide Plaintiff with a thirty (30) day period to


agree, in writing, to purchase the property for the price and on the terms set forth


in the offer or to waive its right to do so; and


(d) Defendant failed to advise the third party buyer that the Plaintiff had


a right of first refusal on the property.


11. The Plaintiff has been harmed by the Defendant’s breach of contract in that


it was deprived of the opportunity to purchase the property or to negotiate with the third


party buyer for a lease agreement.


WHEREFORE, the Plaintiff prays for the following relief:


(a) That it be granted judgment against the Defendant in an amount proved at


trial and deemed appropriate by the court;


(b) For its attorney’s fees pursuant to the terms of Exhibit "A.”


(c) For the costs of this action; and


(d) For such other and further relief as the court deems just and proper.
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s/Michael S. Hopewell
Michael S. Hopewell (S.C. Bar #65335)
Attorney for Plaintiff


ABBOTT, MCKISSICK & HOPEWELL, LLC
Post Office Box 148
Florence, SC 29503
(843) 669-0089
(843) 669-0085 fax


September 19, 2024 mhopewell@amhattorneys.com
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Exhibit 5


West & Joyce’s Answer and Counterclaim


                Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







STATE OF SOUTH CAROLINA


COUNTY OF DARLINGTON


IN THE COURT OF COMMON PLEAS
C/A # 2024-CP-16-00922


Adams Outdoor Advertising Limited
Partnership,


Plaintiff,


vs.


West & Joyce, LLC, successor in interest to
West Oil Company,


Defendant.


ANSWER AND COUNTERCLAIM
OF DEFENDANT


The Defendant West & Joyce, LLC, hereby answers the Plaintiff’s Complaint and


counterclaims thereto, as follows:


FOR A FIRST DEFENSE


1. Each and every allegation not hereinafter specifically admitted is denied.


2. The Defendant admits the allegations contained in Paragraph 1.


3. Answering the allegations contained in Paragraph 2, the Defendant admits all


allegations except that it is not a successor in interest to West Oil Company.


4. The Defendant admits the allegations contained in Paragraph 3.


5. Answering the allegations contained in Paragraph 4, the Defendant admits that the


Plaintiff and Defendant entered into a lease agreement pursuant to which the Plaintiff leased certain


property owned by the Defendant. However, it is believed that the billboard (“Billboard”) was


already located on the property at the time that the lease was signed.


6. The Defendant admits the allegations contained in Paragraph 5.


7. Answering the allegations contained in Paragraph 6, the Defendant denies the


allegations as they are written. The Defendant admits all allegations that are consistent with the


terms of the lease.


8. The Defendant admits the allegations contained in Paragraph 7.


9. Answering the allegations contained in Paragraph 8, the Defendant denies the


allegations as they are written. The Plaintiff only had a right of first refusal to purchase the property
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on which the Billboard was located. The Defendant admits the allegations consistent with the terms


of the Lease.


10. The Defendant admits the allegations ctonained in Paragraph 9.


11. The Defendant denies the allegations contained in Paragraphs 10, 11 and the second


paragraph numbered as 11.


FOR A SECOND DEFENSE
(Rule 12 (b)(6)(SCRCP))


12. The Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action


against the Defendants and should be dismissed with prejudice.


FOR A THIRD DEFENSE
(Statute of Limitations)


13. The Plaintiff’s claims are barred by the Statute of Limitations.


FOR A FOURTH DEFENSE
(No Breach of Lease)


14. The Defendant has not sold the property described in the Lease, and consequently,


there has been no breach of the Lease.


FOR A FIFTH CAUSE OF ACTION
(Unreasonable Restraint and Alienation)


15. The right of first refusal that the Plaintiff seeks to enforce is an unreasonable


restraint and alienation of real property, and consequently, it is of no force and effect.


FOR A SIXTH CAUSE OF ACTION
(Reservation of Rights)


16. Further answering, the Defendant has not had an opportunity to conduct a sufficient


investigation or engage in adequate discovery about the allegations of this lawsuit. The Defendant


gives notice of the intent to assert any further affirmative defenses that any investigation supports,


including, but not limited to, defenses that the action is barred in whole or in part by any applicable


statute, contract, release, covenant, or the doctrine of laches. Thus, the Defendant reserves the right


to amend this pleading to assert any such defenses.
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FOR A FIRST CAUSE OF ACTION AND BY WAY OF COUNTERCLAIM
(Injunction)


17. On July 15, 2009, the Plaintiff and Defendant entered into a Lease Agreement


pursuant to the Plaintiff which leased an existing billboard structure (“Billboard”) on the property


owned byWest & Joyce, LLC that was located on Hwy 151 Bypass 1/10 mile west of US Hwy 15


intersection on the north side of the roadway (“Property”). A true and correct copy of the Lease is


attached as Exhibit A.


18. The term of the Lease was extended several times, but it ultimately expired on


October 1, 2024.


19. The Defendant properly notified the Plaintiff that the Lease terminated on October


1, 2024, and it would not be renewed.


20. The Defendant notified the Plaintiff in writing that it expected the Plaintiff to


remove its Billboard from the Property.


21. Notwithstanding the notice to remove the Billboard, the Plaintiff has failed and


refused to remove the Billboard, and it has abandoned it.


22. Despite the termination of the Lease, the Plaintiff is trespassing on the Defendant’s


Property by continuing to access the Property and use it for its advertising needs.


23. As a result of the Plaintiff’s wrongful trespass, the Defendant is entitled to an


injunction, both temporary and permanently, which prohibits the Plaintiff from trespassing on the


Property.


FOR A SECOND CAUSE OF ACTION AND BY WAY OF COUNTERCLAIM
(Damages)


24. The Plaintiff repeats and realleges each and every allegation contained in the


preceding paragraphs.


25. As a result of the Plaintiff’s knowing, willful, reckless and malicious trespass upon


the Defendant’s Property, the Defendant is entitled to recover a judgment against the Plaintiff for


actual, consequential and punitive damages.
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FOR A THIRD CAUSE OF ACTION AND BY WAY OF COUNTERCLAIM
(Declaratory Judgment)


26. The Plaintiff repeats and realleges each and every allegation contained in the


preceding paragraphs.


27. The Defendant requests that the Court issue a declaratory judgment finding that the


Plaintiff has no right to access the Property or use the Billboard.


28. The Defendant further requests that the Court issue a declaratory judgment finding


that the Defendant did not sell the Property that is subject to the Lease such that the Plaintiff had


no right to purchase the real estate located adjacent to the Property.


29. The Defendant further requests that the Court issue a declaratory judgment finding


that the Defendant has the right to remove and destroy any structures, including the Billboard, and


that that the Plaintiff shall pay for the cost of their removal and destruction.


WHEREFORE, the Plaintiffs request the following relief:


1. As to the First Cause of Action – that the Court issue an order mandating that the


Plaintiff remove the Billboard and after that is accomplished that the Court issue an


Order restraining and enjoining (temporarily and permanently) the Plaintiff from


trespassing on the Property;


2. As to the Second Cause of Action – that the Court award the Defendant a judgment


against the Plaintiff for actual and consequential damages, prejudgment interest,


punitive damages as are warranted and attorney’s fees that may be allowed under


South Carolina law;


3. As to the Third Cause of Action – that the Court issue a declaratory judgment


finding that: (1) the Plaintiff has no right to use the Billboard or access the Property;


(2) the Defendant has not sold the Property; and (3) The Defendant has the right to


remove and destroy the Billboard on the Property.


4. As to All Causes of Action – that the Court award the Defendant its costs and


reasonable attorney’s fees (as are allowed by the Lease) and the Court award such


other and further relief as it deems just and proper.


[SIGNATURE PAGE TO FOLLOW]
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TURNER, PADGET, GRAHAM& LANEY, P.A.


s/ Jeffrey L. Payne
Jeffrey L. Payne, Esquire (SC Bar #: 15136)
1831 W. Evans Street, Suite 400
Florence, South Carolina 29501
Telephone: (843) 662-9008
Fax: (843) 667-0828
Email: jpayne@turnerpadget.com


ATTORNEYS FOR PLAINTIFF


Florence, South Carolina


October 25, 2024
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Exhibit 6


Adams’ Memorandum in Opposition to West & Joyce’s


Motion for Summary Judgment


                Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







1


STATE OF SOUTH CAROLINA


COUNTY OF DARLINGTON


IN THE COURT OF COMMON PLEAS
FOURTH JUDICIAL CIRCUIT


C/A #2024-CP-16-00922


Adams Outdoor Advertising Limited
Partnership,


Plaintiff,


vs.


West & Joyce, LLC, successor in interest to
West Oil Company,


Defendant.


PLAINTIFF’SMEMORANDUM IN
OPPOSITION TO DEFENDANT’S


MOTION FOR SUMMARY JUDGMENT


The Plaintiff, through its undersigned attorney, respectfully submits this Memorandum in


Opposition to the Defendant’s Motion for Summary Judgment.


BACKGROUND


On September 19, 2024, the Plaintiff, Adams Outdoor Advertising Limited Partnership


("Adams”), filed the present action for breach of contract based upon the lease it entered into with


the Defendant on July 15, 2009. A copy of the Lease Agreement is attached to the Affidavit of


Glynn F. Willis, copies of which are attached hereto.


The basis for Plaintiff’s case is that the Defendant failed to provide Adams with its right of


first refusal to purchase as set forth in paragraph 10 of the two page lease. That paragraph states, in


total:


RIGHT OF FIRST REFUSAL TO PURCHASE: Lessee is granted the right to
purchase the Property at the same price and on the same terms as any proposed sale
that Lessor desires to consummate. In the event such sale of the Property is
proposed, whether by offer (or counter-offer) of Lessor to a third-party or by an
offer (or counter-offer) from a third-party to Lessor (either case being referred to
herein as the “Offer”), Lessor shall first provide each and every such Offer, in


writing, to Lessee in the manner set forth in paragraph 11 of the Lease Agreement
and Lessee shall have thirty (30) days to agree in writing to purchase the Property
for the price and on the terms set forth in the Offer; otherwise, the Offer shall be
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deemed to have been rejected by the Lessee. In the event Lessee rejects an Offer,
Lessor may proceed to consummate the sale with the third-party at the same price
and on the same terms as those set forth in the Offer. Further, Lessee shall have a
right of first refusal to meet any offer for the least of any portion of the real property
for outdoor advertising purposes. Lessee shall exercise the option within thirty (30)
days after receipt of written notice of the terms of the third-party lease. This Lease
and the right of first refusal granted herein shall be binding on successors and
assigns of Lessor and Lessee. Lessor will give notice of Lessee’s right of first


refusal when listing the Property for sale and not accept nor make any offer or
counteroffer except in accord with the terms of this Lease Agreement.


Pursuant to its terms, the lease was extended by five years every five years; therefore, the


final agreed upon extension occurred on or about July 15, 2019 and could be terminated no sooner


than July 15, 2024. On October 18, 2023, the Defendant sent a letter to Adams announcing its


intention to terminate the lease upon the 2024 expiration date.


By contacting the Darlington County Tax Assessor’s office, Adams learned that on or


about December 23, 2019, the Defendant had sold the vast majority of the property to a third party.


ARGUMENT


In analyzing the law pertaining to rights of first refusal, the Supreme Court of South


Carolina set forth a test in the case of Clarke v. Fine Housing, Inc. and RRJR, L.L.C., 438 S.C.


174, 882 S.E.2d 763 S.C. 2023. In Clarke, the Supreme Court cited to the Restatement (Third) of


Property and held that three factors were to be considered in assessing whether a right of first


refusal unreasonably restrains alienation. The three factors are:


1. The legitimacy of the purpose of the right;
2. The price at which the right may be exercised; and
3. The procedures for exercising the right.


The Court went on to state that those factors were not exclusive and in the Clarke case


identified another point which was the amount of clarity as to what real property the right


encumbers. (438 S.C. 182).
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In the Clarke case, the court found that the leased property was not adequately identified


because it referred only to non-specific parking spaces which were described in the lease as


follows:


"The premises is unimproved property to be used as a parking lot by both the Lessor and


the Lessee. The parties agree the unimproved property is the parking spaces.” The lease went on


to state "the Lessee and Lessor shall be entitled to use of one-half of the spaces contained in the


parking lot.” (438 S.C. 180).


In the present case, the property is described in the lease with particularity as follows:


105 West Bobo Newsome Highway. Tax Parcel #____ adjacent to State Road 151
Bypass, approximately one-tenth mile west of U.S. Highway 15 Intersection on the
north side of the roadway, more described as on the west end of West Oil
Company’s store property adjacent to S.C. 151 Highway.


The property is well identified by its address as well as location; therefore, there is no


uncertainty as to what property is involved.


In Clarke, the Court further emphasized that the right of first refusal in that case did not


provide any instruction as to pricing. In the present case, however, paragraph 10 of the lease is


clear when it states:


In the event such sale of the property is proposed whether by offer (or counter-
offer) of Lessor to a third-party or by an offer (or counter-offer) from a third party
to Lessor, either case being referred to herein as the “offer”), Lessor shall first


provide each and every such offer in writing to Lessee in the manner set forth in
paragraph 11 of the Lease Agreement and Lessee shall have thirty days to agree in
writing to purchase the property for the price and on the terms set forth in the offer;
otherwise, the offer shall be deemed to have been rejected by the Lessee. In the
event Lessee rejects an offer, Lessor may proceed to consummate the sale with the
third party at the same price and on the same terms as those set forth in the offer.


The terms set forth are precise and clear. The third part of the test was that the procedures


would be analyzed for exercising the right. In our case, the procedures are clear and reasonable –
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Adams was to be given thirty days to match any offer that the Defendant found to be acceptable. If


the offer was not matched within the thirty day period, the Defendant could proceed with the sale.


In the present case, all of Adams’ rights agreed upon in the lease in paragraph 10 were


ignored. Adams was not given notice of the sale let alone an opportunity to exercise its right of


first refusal.


Because the terms of the right of first refusal in the lease comply with the law of South


Carolina as set forth in Clarke, there is no unreasonable restraint on alienation and the Defendant’s


Motion for Summary Judgment should be denied.


RESPECTFULLY SUBMITTED,


February 7, 2025 s/Michael S. Hopewell
Michael S. Hopewell (S.C. Bar #65335)
Attorney for Plaintiff


ABBOTT, MCKISSICK & HOPEWELL, LLC
470 W. Evans Street
Post Office Box 148
Florence, SC 29503
(843) 669-0089
(843) 669-0085 fax
mhopewell@amhattorneys.com
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Exhibit 7


Adams’ Memorandum in Support of Motion to Alter or


Amend Judgment, with Accompanying Exhibits


                 Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT


COUNTY OF DARLINGTON ) C/A #2024-CP-16-00922


Adams Outdoor Advertising Limited )
Partnership, )


)
Plaintiff, )


vs. ) PLAINTIFF’S MEMORANDUM
) IN SUPPORT OF MOTION TO


West & Joyce, LLC, successor in interest ) ALTER OR AMEND JUDGMENT
to West Oil Company, )


)
Defendant. )


____________________________________)


The Plaintiff, through its undersigned attorney, respectfully submits this Memorandum in


Support of its Motion to Alter or Amend Judgment.


PROCEDURAL BACKGROUND


On September 19, 2024, the Plaintiff, Adams Outdoor Advertising Limited Partnership


("Adams”), filed the present action for breach of contract based upon the lease it entered into


with the Defendant on July 15, 2009. The basis of the lawsuit was for Plaintiff to enforce its


Right of First Refusal pursuant to the Lease Agreement. The purpose of the lease was for Adams


to continue to lease a billboard, the structure for which was already located on the property


owned by the Plaintiff.


On October 25, 2024, the Defendant filed an Answer and Counterclaim which inter alia,


sought a declaratory judgment finding that the Defendant had the right to remove and destroy


any structures, including the billboard, and that the Plaintiff shall pay for the costs of their


removal and destruction. (Paragraph 29, Defendant’s Answer and Counterclaim).


On January 13, 2025, the Defendant filed a Motion for Summary Judgment which stated,


in part:


E
L
E
C
T
R
O
N
IC
A
L
L
Y
F
IL
E
D
-
2
0
2
5
M
a
y
1
2
8
:5
8
A
M
-
D
A
R
L
IN
G
T
O
N
-
C
O
M
M
O
N
P
L
E
A
S
-
C
A
S
E
#
2
0
2
4
C
P
1
6
0
0
9
2
2







2


"Plaintiff’s billboard lease that ended on October 1, 2024 has terminated and


Plaintiff has no further right to use West & Joyce’s property for the billboard


structure thereon.” (Paragraph 3, Plaintiff’s Motion for Summary Judgment.


On October 14, 2024, after the filing of the Complaint and prior to the filing of the


Answer and Counterclaim, counsel for the Defendant sent a certified letter to John Weiss,


General Manager of Adams, providing notice of alleged default. A copy of the letter is attached


as Exhibit "A” to this Memorandum.


Shortly thereafter, on November 1, 2024, counsel for the Defendant sent a certified letter


to Richard Zecchino, Chief Legal Officer for Adams, which included a trespass notice indicating


that Adams’ personnel were not allowed on the property and if they trespassed, they would be


subject to arrest. A copy of this letter is attached as Exhibit "B.”


On February 10, 2025, the Defendant’s Motion for Summary Judgment came before the


court for oral argument. Thereafter, on April 9, 2025, the court entered an Order Granting


Summary Judgment to the Defendant.


In the Order, the court ruled that "Defendant has the right to remove and destroy the


billboard if it elects to do so.” (Paragraph 4, Conclusion to the Order.)


ARGUMENT


Paragraph 4 of the Lease Agreement reads, in its entirety:


All structures erected by or for the Lessee or its predecessors-in-interest on the
Property shall at all times be and remain the property of the Lessee and may be
removed by the Lessee before or within a reasonable time of termination or
expiration of this lease, notwithstanding that such Structures are intended by
Lessor and Lessee to be permanently affixed to the Property. Similarly, all
license and permit rights relating to the use of the Property for outdoor advertising
purposes are and shall at all times be and remain the property of the Lessee.


A copy of the Lease Agreement is attached as Exhibit "C.”
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The purpose of the instant motion is to ask the court to alter or amend the judgment to


delete that portion of the Order that grants the Defendant the right to remove and destroy the


billboard if it elects to do so. It is implicit in that ruling that the Defendant is being granted


ownership of the monopole and the billboard that is upon it, and it is the Plaintiff’s position that


there is no legal basis for that ruling.


As set forth in the lease, the structure itself is to remain the property of the Lessee


(Adams) and removed by the Lessee before or within a reasonable time of termination or


expiration of the lease. It appears to be the Defendant’s position that its letter purporting to


terminate the lease and the trespass notice, both of which were sent during the pendency of the


litigation, result in the legal conclusion that the Plaintiff abandoned the billboard.


In fact, the litigation itself was about the billboard and the property on which it was


located and its removal during the pendency of the litigation would have rendered the litigation


moot.


The billboard requires two permits, one from the county and one from the SCDOT. At


this point the billboard location is grandfathered because it was permitted at the time it was


erected. However, due to changes in ordinances and regulations, if it is removed, it could not be


replaced by another billboard.


Other than the conclusory statement that the Defendant has the right to remove and


destroy the billboard, the Ordr does not contain any analysis for the transfer of ownership of the


monopole structure or the billboard on which it sits from the Defendant to the Plaintiff.


THEREFORE, the Plaintiff respectfully requests that the Order be amended to remove


the finding that the Defendant has the right to remove and destroy the billboard or any other
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reference that could be construed to transfer ownership of the monopole and billboard to the


Defendant.


RESPECTFULLY SUBMITTED,


May 9, 2025 s/Michael S. Hopewell
Michael S. Hopewell (S.C. Bar #65335)
Attorney for Plaintiff


ABBOTT, MCKISSICK & HOPEWELL, LLC
470 W. Evans Street
Post Office Box 148
Florence, SC 29503
(843) 669-0089
(843) 669-0085 fax
mhopewell@amhattorneys.com
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Exhibit 8


West & Joyce’s Memorandum in Support of its


Motion for Summary Judgment


                Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







STATE OF SOUTH CAROLINA


COUNTY OF DARLINGTON


IN THE COURT OF COMMON PLEAS
C/A # 2024-CP-16-00922


Adams Outdoor Advertising Limited
Partnership,


Plaintiff,


vs.


West & Joyce, LLC, successor in interest to
West Oil Company,


Defendant.


DEFENDANT’S MEMORANDUM OF
LAW IN SUPPORT OF ITS MOTION


FOR SUMMARY JUDGMENT


Defendant West & Joyce, LLC, successor in interest to West Oil Company (“Defendant”)


respectfully submits this Memorandum of Law in Support of its Motion for Summary Judgment.


This Motion is based upon the grounds that all evidence shows that there is no genuine issue of


material fact and that the Defendant is entitled to judgment as a matter of law.


FACTUAL BACKGROUND


This lawsuit centers on a controversy about the lease of a billboard located on property


owned by Defendant. On July 15, 2009, Plaintiff Adams Outdoor Advertising Limited Partnership


(“Plaintiff”) and West Oil Company entered into a Lease Agreement pursuant to which the


Plaintiff leased an existing billboard structure (the “Billboard”) on a portion of the property owned


by West Oil Company. (Exhibit A, Lease Agreement). The Billboard is shown on the aerial view


of the .5479-acre parcel shown below (“Billboard Property”) which is still owned by the


Defendant:
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Billboard


Adjacent to the Billboard Property is a 1.95+- acre parcel and a convenience store thereon


that was owned and operated by the Defendant (“Convenience Store Property”) and is shown on


the below aerial view:


Billboard Convenience Store
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3


The Defendant sold the Convenience Store Property and the convenience store business on April


27, 2019.


The Lease Agreement expired on October 1, 2024 and the Defendant timely notified the


Plaintiff to remove the Billboard. The Plaintiff however has failed and refused to remove its


Billboard and it continues to use the Billboard for its advertising purposes.


The Lease describes the Billboard Property leased by Plaintiff as “105 West Bobo


Newsome Highway. . .Adjacent to State road 151 bypass, approximately 1/10 mile west of US


Hwy. 15 intersection on the north side of the roadway, more described as on the west end of West


Oil Company’s store property adjacent to SC 151 Hwy.” (Exhibit A, pg. 1). The description also


contains a checked box next to the term “Existing Structure(s)”, which refers to the Billboard. See


id. The Lease does not provide the Plaintiff with a leasehold interest in the Defendant’s adjacent


property on which it operated its Convenience Store and instead the Plaintiff tenant was granted


an Easement over the adjacent property to provide it with access to the Billboard. Specifically the


Lease states the following:


Lessor also hereby grants to Lessee the following easements over the Property and
adjacent property owned or controlled by Lessor: a) an easement for reasonable
access to Lessee’s Structures; b) an easement to maintain an unobstructed view of
the advertising copy on the Structures by passing motorists and pedestrians,
including, but not limited to, the right to trim and remove any trees and other
vegetation as often as Lessee in its sole discretion deems appropriate to prevent
obstructions; and c) an easement to connect utilities to Lessee’s structures.


Exhibit A, pg. 1. Stated another way, Plaintiff only leased the Billboard and the land around it


which was located 1/10 of a mile from the intersection of Hwy. 15 and Bobo Newsome Highway.


Exhibit B, Aff. of Alexander West. The Plaintiff did not lease all of the Defendants’property


fronting on the Bobo Newsome Highway including its Convenience Store that is located at the


E
L
E
C
T
R
O
N
IC
A
L
L
Y
F
IL
E
D
-
2
0
2
5
F
e
b
1
0
8
:1
6
A
M
-
D
A
R
L
IN
G
T
O
N
-
C
O
M
M
O
N
P
L
E
A
S
-
C
A
S
E
#
2
0
2
4
C
P
1
6
0
0
9
2
2







4


corner of Hwy. 15. Instead it was only granted an easement across the adjacent property such that


it could access the Billboard as needed. If Plaintiff was in fact leasing the adjacent property there


was no need for the easement language in the lease. Hence, Plaintiff does not have, nor did it ever


have, rights in the entirety of the Defendant’s Property which included its convenience store which


was assigned the address 105 West Bobo Newsome Highway.


On or about April 27, 2019, the Defendant sold the Convenience Store Property and the


store thereon which are located at the intersection of Hwy. 15 and Bobo Newsome Highway to


Refuel Operating Company, LLC. The purchase price for the land and business was


$8,245,000. The Defendant has not sold the .549-acre parcel that surrounds the Billboard which


is shown on the aerial view of the Billboard Property shown above.


Plaintiff brings this lawsuit based on the Right of First Refusal contained in the Lease,


which reads as follows:


Lessee is granted the right to purchase the Property at the same price and on the
same terms as any proposed sale that Lessor desires to consummate. In the event
such sale of the Property is proposed, whether by offer (or counter-offer) of Lessor
to a third-party or by an offer (or counter-offer) from a third-party to Lessor (either
case being referred to herein as the “Offer”), Lessor shall first provide each and
every such Offer, in writing, to Lessee in the manner set forth in paragraph 11 of
the Lease Agreement and Lessee shall have thirty (30) days to agree in writing to
purchase the Property for the price and on the terms set forth in the Offer; otherwise,
the Offer shall be deemed to have been rejected by the Lessee. In the event Lessee
rejects an Offer, Lessor may proceed to consummate the sale with the third-party
at the same price and on the same terms as those set forth in the Offer. Further,
Lessee shall have a right of first refusal to meet any offer for the lease of any portion
of the real property for outdoor advertising purposes. Lessee shall exercise the
option within thirty (30) days after receipt of written notice of the terms of the third-
party lease. This Lease and the right of first refusal granted herein shall be binding
on successors and assigns of Lessor and Lessee. Lessor will give notice of Lessee’s
right of first refusal when listing the Property for sale and not accept nor make any
offer or counteroffer except in accord with the terms of the Lease Agreement.
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(Exhibit A, pg. 2). In its Complaint, Plaintiff claims that Defendant sold the Billboard Property to


a third party without informing Plaintiff, thereby breaching the Lease. However, Defendant has


not sold the Billboard Property, and therefore has not committed the act that Plaintiff contends


would constitute a breach of the Lease. Defendant repeatedly notified Plaintiff that the Lease was


going to end on October 1, 2024. Instead of taking steps to vacate the Property, Defendant brought


this action and since the expiration of the Lease, has continued to appear on the Property and use


it for its advertising purposes. See Aff. of Alexander West.


Plaintiff has brought one cause of action against Defendant, for Breach of Lease. Plaintiff


contends that Defendant breached the Lease by selling the Convenience Store Property without


giving Plaintiff the right of first refusal. Defendant has brought counterclaims against Plaintiff,


specifically for an injunction prohibiting Plaintiff from using the Billboard Property for its


advertising, damages, and declaratory judgment finding that Plaintiff no longer has any right to


access the Property or use the Billboard.


STANDARD OF REVIEW


Summary judgment is proper when there is no genuine issue of material fact and the


moving party is entitled to judgment as a matter of law. Rule 56, SCRCP. When reviewing a


summary judgment motion, the court will review the pleadings, depositions, discovery, and


affidavits on file in the case and will grant the motion if the evidence shows that there is no issue


of material fact and that the movant is entitled to summary judgment as a matter of law. Sides v.


Greenville Hosp. Sys., 362 S.C. 250, 255, 607 S.E.2d 362, 364 (Ct. App. 2004). Once the party


moving for summary judgment meets the initial burden of showing an absence of evidentiary


support for the opponent’s case, the opponent cannot simply rest on mere allegations or denials


contained in the pleadings. Moore v. Weinberg, 373 S.C. 209, 217, 644 S.E.2d 740, 744 (Ct. App.
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2007). Rather, the nonmoving party must come forward with specific facts showing a genuine


issue for trial. Id.


LEGAL ARGUMENT


Plaintiff has no evidence to support its cause of action for breach of lease, and therefore, it


should be dismissed pursuant to Rule 56, SCRCP. Further, there is no issue of material fact to


refute Defendant’s counterclaims. The decisive facts for both are the same: Defendant did not sell


the Billboard Property, alternatively it is not clear what property the right of first refusal


encumbers, and the lease term has ended. As such, this Court should dismiss Plaintiff’s cause of


action, issue a declaratory judgment finding that the Plaintiff no longer has any right to access the


Property, and enjoin Plaintiff from further trespasses to Defendant’s Property.


I. Defendant did not sell the Billboard Property and therefore did not breach the Lease.


As an initial matter, Plaintiff’s cause of action for breach of lease is based entirely on its


contention that Defendant sold the Billboard Property in October of 2023. See Compl. ¶ 10.


However, no such sale took place. The Defendants still own the Billboard Property. While the


Defendants sold the Convenience Store Property and the store and fuel pumps thereon to Refuel


Operating Company, LLC for $8,245,000, the Plaintiff had no rights in this property and certainly


had no right of first refusal as to this transaction. For Defendant to be held liable for breaching the


Lease, it must have actually breached it. The facts clearly show that the act Plaintiff contends


breached the Lease ie. the sale of the Billboard Property did not occur; therefore, the cause of


action for Breach of Lease should be dismissed per Rule 56, SCRCP.


II. The right of first refusal clause is an unreasonable restraint on alienation.
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In addition, and alternatively, the right of refusal constitutes an unreasonable restraint on


alienation, and is therefore unenforceable since the Lease that the Plaintiff drafted failed to


adequately describe the property that was subject to the Lease and subject to the right of first


refusal and thus, constitutes an unreasonable restraint on alienation which is unenforceable under


South Carolina law.


“A servitude that imposes a direct restraint on alienation of the burdened estate is invalid


if the restraint is unreasonable. Reasonableness is determined by weighing the utility of the


restraint against the injurious consequences of enforcing the restraint.” Restatement 3rd of


Property, § 3.4, Direct Restraints on Alienation. A right of first refusal is a direct restraint on


alienation. See Id., Comment(b). Restraints on alienation can be harmful in a variety of ways,


including “imped[ing] []the operation of a free market in land, limiting the prospects for


improvement, development, and redevelopment of land, and limiting the mobility of landowners


and would-be purchasers.” Id., Comment (c). “Other harmful consequences include the


demoralization costs associated with subordinating the desires of current landowners to the desires


of past owners, and frustrating the expectations that normally flow from land ownership.” Id. “In


determining the injurious consequences likely to flow from enforcement of a restraint on


alienation, the nature, extent, and duration of the restraint are important considerations. . .The


greater the practical interference with the owner’s ability to transfer, the stronger the purpose that


is required to justify a direct restraint on alienation.” Id.


The South Carolina Supreme Court, applying the Restatement, has identified four non-


exclusive factors for determining whether a right of first refusal is an unreasonable restraint on


alienation:


[T]he factors to be considered in assessing whether a right of first refusal
unreasonably restrains alienation include (1) the legitimacy of the purpose of the
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right, (2) the price at which the right may be exercised, and (3) the procedures for
exercising the right. These factors are not exclusive, and in this case, we will
address another point. . .the lack of clarity as to what real property the Right


encumbers.


Clarke v. Fine Housing, Inc., 438 S.C 174, 181, 882 S.E.2d 763, 767 (2023) (emphasis added).


The facts of Clarke v. Fine Housing are analogous to the facts in this case. In Clarke, the


plaintiff brought an action for specific performance of a right of first refusal. Id., 438 S.C. at 178,


882 S.E.2d at 764. The plaintiff had leased a handful of parking spaces from the defendant’s


predecessor, which represented only a portion of the parcel. Id., 438 S.C. at 179, 882 S.E.2d at


766. The right of first refusal simply stated: “Lessor grants the Lessee the right of first refusal


should it wish to sell.” Id. The right of first refusal did not specify what property was encumbered


by the right, and there was nothing in the Lease “stating either how the purchase price would be


set when the time came for Clarke to exercise the Right or what procedures would govern Clarke’s


exercise of the Right.” Id. When the property was conveyed to the defendant, plaintiff was not


notified of the sale of the property, leading to the lawsuit. Id., 438 S.C. at 180, 882 S.E.2d at 766.


The Court held that the right of first refusal constituted an unreasonable restraint on alienation and


was unenforceable. Id., 438 S.C. at 187, 882 S.E.2d at 770. The Court reached this conclusion


because it was unclear what property was encumbered by the right of first refusal, and there were


no price provisions or procedures governing the exercise of the right of first refusal. Id. The Court


closely analyzed the issue of clarity as to the property encumbered, particularly in the context of a


lease where the lessee only has rights in a small portion of the property:


The Lease is unclear as to whether the Right encumbers all of the Subject Property
or only the leased parking spaces. . .[the right of first refusal] begs the obvious
question, Sell what?. . .Other provisions in the Lease strongly indicate the Right
encumbers only the leased parking spaces. . .it is readily apparent that a right of
first refusal that does not identify the property it encumbers can substantially
restrain alienation of real property.


Clarke, 438 S.C. at 183, 882 S.E.2d at 768.


E
L
E
C
T
R
O
N
IC
A
L
L
Y
F
IL
E
D
-
2
0
2
5
F
e
b
1
0
8
:1
6
A
M
-
D
A
R
L
IN
G
T
O
N
-
C
O
M
M
O
N
P
L
E
A
S
-
C
A
S
E
#
2
0
2
4
C
P
1
6
0
0
9
2
2







9


In the instant case, there is a similar lack of clarity as to what property is encumbered by


the right of first refusal. As in Clarke, the Plaintiff does not have rights in the entirety of the parcel


containing the Billboard. Rather, the Lease only gave Plaintiff the right to use and access the


Billboard. The right of first refusal only refers generically to “the Property” and does not specify


whether it encumbers only the Billboard, or the entirety of the parcel. See Exhibit A, pg. 2. The


property description on the lease contains a check box next to the term “existing structures.” It is


unclear whether this indicates that only the existing structures are “property” for purposes of the


terms of the lease, or whether the existing structures are simply included with a portion of land. If


the latter, it is impossible to determine what portion of land is included in the Leased Property. As


applied to the right of first refusal, there are no reasonable interpretations of the Lease. If the entire


parcel is subject to the right of first refusal, then the lessor cannot sell the Property without giving


the lessee of the Billboard an opportunity to purchase the entire parcel. If only the Billboard is


subject to the right of first refusal, then the lessor must potentially sever the portion of land the


Billboard sits on from the rest of the parcel. Either way, the provision seriously interferes with


the property owner’s ability to sell the property as it sees fit and is an unreasonable restraint on


alienation.


Admittedly, the lease in this case is much clearer on price and procedure for exercising the


right of first refusal than the lease in Clarke. Yet, without any clarity on what the right of first


refusal encumbers, Defendant is still left with an unreasonable restraint on the alienation of its


property. This lack of clarity is particularly stark when taken with the fact that Defendant had no


hand in the drafting of the Lease, and cannot be expected to ascertain the proper application of the


right of first refusal. To hold Defendant’s Property hostage over Plaintiff’s now expired Lease to
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utilize a Billboard, unreasonably interferes with Defendant’s rights in its property, and is an


unreasonable and unenforceable restraint on alienation.


III. Any ambiguity in the lease should be construed against Plaintiff


In the alternative, if the court does not find that the right of first refusal rises to the level of


an unreasonable restraint on alienation, the ambiguity should be construed against Plaintiff, as the


drafter of the Lease. “Ambiguous language in a contract. . .should be construed liberally and


interpreted strongly in favor of the non-drafting party.” Southern Atlantic Financial Services, Inc.


v. Middleton, 356 S.C. 444, 447, 590 S.E.2d 27, 29 (2003). This is because “the drafting party has


the greater opportunity to prevent mistakes in meaning.” Id. Therefore, the drafting party “is


responsible for any ambiguity and should be the one to suffer from its shortcomings.” Id.


Even if the right of first refusal is not ambiguous enough to constitute an unreasonable


restraint on alienation, it is nonetheless ambiguous. It is not clear from a reading of the Lease what


portion of the property the right of first refusal encumbers. Defendant had no part in the drafting


of the Lease, which was in fact drafted by the Plaintiff. See Aff. Alexander West. Therefore, the


ambiguity should be “construed liberally and interpreted strongly” in the Defendant’s favor. See


Southern Atlantic Financial Services, supra. To interpret the Lease in Defendant’s favor, the Court


must find that the right of first refusal did not encumber the entirety of the Property, and that


Defendant is able to sell the Property without first offering it to the lessor of the Billboard.


IV. Summary judgment is proper on Defendant’s counterclaims


For the reasons set forth above, the Plaintiff no longer has any rights in the Leased Property.


As Plaintiff is well aware, the term of the Lease ended on October 1, 2024. Plaintiff is no longer


entitled to use the Billboard for its advertising, or to use Defendant’s property to access the


Billboard. Therefore, this court should issue an order enjoining the Plaintiff from continuing to
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enter Defendant’s Property. Further, Defendant is entitled to a declaratory judgment finding that


Defendant has full access and control over its property, including but not limited to the ability to


remove the Billboard if it chooses.


CONCLUSION


For the foregoing reasons, Plaintiff’s Complaint against Defendant should be dismissed


with prejudice pursuant to Rule 56, SCRCP, and this Court should grant judgment in favor of


Defendant on its counterclaims.


TURNER, PADGET, GRAHAM& LANEY, P.A.


s/ Jeffrey L. Payne
Jeffrey L. Payne, Esquire (SC Bar #: 15136)
1831 W. Evans Street, Suite 400
Florence, South Carolina 29501
Telephone: (843) 662-9008
Fax: (843) 667-0828
Email: jpayne@turnerpadget.com


ATTORNEYS FOR PLAINTIFF


Florence, South Carolina


February 10, 2025
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Exhibit 9


April 9, 2025, Order of the Darlington County


Court of Common Pleas


               Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







STATE OF SOUTH CAROLINA


COUNTY OF DARLINGTON


IN THE COURT OF COMMON PLEAS
C/A # 2024-CP-16-00922


Adams Outdoor Advertising Limited
Partnership,


Plaintiff,


vs.


West & Joyce, LLC, successor in interest to
West Oil Company,


Defendant.


ORDER


INTRODUCTION


This matter is before the Court on motion by Defendant West & Joyce, LLC, successor in


interest to West Oil Company (“Defendant”) for summary judgment as to the breach of lease cause


of action asserted against it by Plaintiff Adams Outdoor Advertising Limited Partnership


(“Plaintiff”) in its Complaint, and as to Defendant’s counterclaims for injunctive relief, damages


and declaratory judgment. The Court heard oral argument on Defendant’s Motion, filed on January


13, 2025, on February 10, 2025. Present wereMichael Hopewell, attorney for Plaintiff, and Jeffrey


Payne, attorney for Defendant. After hearing oral argument and reviewing the parties’


submissions, the Court hereby grants Defendant’s motion in its entirety for the reasons set forth


below in greater detail.


LEGAL STANDARD


Summary judgment is appropriate “if the pleadings, depositions, answers to


interrogatories, and admissions on file, together with the affidavits, if any, show that there is no


genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter


of law.” Rule 56(c), SCRCP; Baughman v. Am. Telephone & Telegraph Co., 306 S.C. 101, 114-
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115, 410 S.E.2d 537, 545 (1991). The party seeking summary judgment bears the “initial


responsibility of demonstrating the absence of a genuine issue of material fact.” Baughman, 306


S.C. at 115, 410 S.E.2d at 545 (citing Celotex Corp. v. Catrett, 477 U.S. 317 (1986)). Once this


initial burden has been met, the party opposing summary judgment must, under Rule 56(e), “‘do


more than simply show that there is some metaphysical doubt as to the material facts’ but must


come forward with ‘specific facts showing that there is a genuine issue for trial.’” Id. (quoting


Rule 56(e), SCRCP; Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87


(1986)). “Indeed, Rule 56(e) specifically prohibits the nonmoving party from resting upon the


mere allegations or denials of its pleadings.” Id., (citing Moody v. McLellan, 295 S.C. 157, 367


S.E.2d 449 (Ct. App. 1988) (additional citation omitted)).


In determining the appropriateness of granting summary judgment, the Court is not


“required to single out some one morsel of evidence . . . to create an issue of fact that is not


genuine.” Englert, Inc. v. Netherlands Ins. Co., 315 S.C. 300, 302, 433 S.E.2d 871, 873 (Ct. App.


1993) (quoting Main v. Corley, 281 S.C. 525, 527, 316 S.E.2d 406, 407 (1984)). Where a


defendant establishes an entitlement to judgment as a matter of law, the court must grant summary


judgment. See Humana Hospital-Bayside v. Lightle, 305 S.C. 214, 216, 407 S.E.2d 637, 638


(1991) (“Where the plaintiff relies solely upon the pleadings, files no counter-affidavits, and makes


no factual showing in opposition to a motion for summary judgment, the lower court is required


under Rule 56, to grant summary judgment, if, under the facts presented by the defendant, he was


entitled to judgment as a matter of law.”) (citation omitted); Dyer v. Moss, 284 S.C. 208, 210-211,


325 S.E.2d 69, 70 (Ct. App. 1985).


FACTS


I. Plaintiff’s cause of action for breach of lease.
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Plaintiff’s breach of lease cause of action hinges on the distinction between two separate


parcels of property: a .5479 acre parcel bearing TMS No. 058-00-01-167 and containing a


billboard (“Billboard Property”) and a 1.95+ acre parcel of land bearing TMS No. 058-00-01-101


and containing a convenience store that was owned and operated by the Defendant (“Convenience


Store Property”). The Billboard Property is still owned by Defendant, a successor to West Oil


Company. On April 27, 2019, Defendant sold the Convenience Store Property and the convenience


store business located thereon for Eight Million Two Hundred Forty-Five Thousand and 00/100


($8,245,000.00). Plaintiff contends that it has rights in both parcels of land, while Defendant


asserts that Plaintiff’s rights are limited to the Billboard Property. Ultimately, the question is


whether a lease between the parties gave Plaintiff a right of first refusal in the Billboard Property


or in both the Billboard Property and the Convenience Store Property.


On July 15, 2009, Plaintiff and West Oil Company entered into a Lease Agreement


(“Lease”) pursuant to which the Plaintiff leased an existing billboard structure (the “Billboard”)


and some amount of the surrounding property which was owned by West Oil Company for the


price of $500.00 annually. (Exhibit A, Lease Agreement). The Lease Agreement described the


Billboard Property as:


105 West Bobo Newsome Highway. . .Adjacent to State road 151 bypass,
approximately 1/10 mile west of US Hwy. 15 intersection on the north side of the
roadway, more described as on the west end of West Oil Company’s store property


adjacent to SC 151 Hwy.


Exhibit A, pg. 1 (emphasis added). The description also contains a checked box next to the term


“Existing Structure(s)”, which refers to the Billboard. See id. Plaintiff claims that it holds an


interest, not just in the billboard and the portion of land on the west end of the store property, but


in all of the Billboard Property and the Convenience Store Property, such that it was entitled to a


right of first refusal if the Convenience Store Property was sold. Defendant contends that the plain
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language of the Lease provides that Plaintiff leases a parcel of land located on the west end of the


store property, not the entirety of the Convenience Store Property. Defendant argues that an


easement provision in the Lease further supports the interpretation that Plaintiff’s lease did not


extend to any property beyond the Billboard Property. Specifically, the Lease provides that:


Lessor also hereby grants to Lessee the following easements over the Property and
adjacent property owned or controlled by Lessor: a) an easement for reasonable
access to Lessee’s Structures; b) an easement to maintain an unobstructed view of


the advertising copy on the Structures by passing motorists and pedestrians,
including, but not limited to, the right to trim and remove any trees and other
vegetation as often as Lessee in its sole discretion deems appropriate to prevent
obstructions; and c) an easement to connect utilities to Lessee’s structures.


Exhibit A, pg. 1. Defendant argues that if Plaintiff had a leasehold interest in the Convenience


Store Property, then it would not have needed an easement over the adjacent Property. By


extension, Defendant argues that Plaintiff would not have a right of first refusal in property that it


did not lease from Defendant.


II. Defendant counterclaims for injunction, damages and declaratory judgment.


Defendant also moved for summary judgment on its counterclaims for injunction, damages


and declaratory judgment. Defendant has presented facts that show that the term of the Lease


expired on October 1, 2024, and that Defendant decided not to renew the Lease. Defendant notified


Plaintiff that the Lease would not be renewed, and that it expected Plaintiff to remove the Billboard


from the Billboard Property. To date, Plaintiff has failed and refused to do so. Accordingly,


Defendant seeks an injunction enjoining Plaintiff from trespassing on the Billboard Property and


a declaratory judgment finding that Plaintiff has no right to access the Billboard Property,


Defendant has not sold the Billboard Property, and Defendant has the right to remove and destroy


the Billboard.
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In support of its Motion for Summary Judgment, Defendant presented the Affidavit of


Alexander West, which stated that the Lease had ended on October 1, 2024 and that Defendant


had notified Plaintiff of the same. Plaintiff has not presented any contradictory evidence, nor does


the Plaintiff address this issue in its Memorandum in Opposition to Defendant’s Motion for


Summary Judgment.


DISCUSSION


In its Complaint, Plaintiff claims that Defendant breached the Lease by selling the


Convenience Store Property without offering Plaintiff the right of first refusal. In its Motion for


Summary Judgment, Defendant relies upon the plain language of the Lease and its context to argue


that the Lease only encompasses the Billboard Property. Defendant also submitted aerial


photographs of the properties and an affidavit by Defendant’s representative. In response, Plaintiff


merely restates its claim that the Lease is clear that Plaintiff has a right of refusal in the


Convenience Store Property. This Court would agree that the Lease is clear. However, it is clear


that Defendant only leased the Billboard Property to the Plaintiff. As stated in the Lease, Plaintiff


was leased a portion of Property on the west end of the “store property”. Not the entirety of the


Convenience Store Property. Defendant’s position is further supported by the fact that the


Convenience Store Property and the business was sold for over eight million dollars. It defies logic


that Plaintiff, who leased only a Billboard and a small parcel of land for $500.00 per year, should


have a right of first refusal in an adjacent property and a business worth over eight million dollars.


For these reasons, the weight of the evidence indicates that Plaintiff did not lease the Convenience


Store Property. Because Plaintiff only leased the Billboard Property, Defendant cannot have


breached the Lease by selling the Convenience Store Property without honoring a right of first


refusal.
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This Court also finds that summary judgment is appropriate on Defendant’s counterclaims.


Defendant has presented ample evidence to show that the Lease term has ended, and Plaintiff has


not presented any contradictory evidence. When the moving party puts forward facts and evidence


in support of its Motion, and the opposing party makes no factual showing in opposition to the


Motion, the Court must grant summary judgment. See Humana Hospital-Bayside v. Lightle, 305


S.C. at 216, 407 S.E.2d at 638, supra. Therefore, summary judgment is appropriate on Defendant’s


counterclaims.


CONCLUSION


For all of the reasons stated herein, the Court is persuaded that no genuine issue of material


fact exists for trial. As such, summary judgment is awarded to Defendant and all claims against it


in Plaintiff’s Complaint are hereby dismissedwith prejudice. Further, summary judgment is hereby


awarded to the Defendant on its counterclaims. THEREFORE, it is hereby ORDERED that


Defendant’s Motion for Summary Judgment be, and hereby is, GRANTED, and the Court finds


and declares as follows:


1. Plaintiff’s Complaint is hereby dismissed with prejudice;


2. Plaintiff is hereby enjoined from continuing to access the Billboard Property,


and has no continued right to access the Billboard Property or any right to


remove the Billboard located thereon;


3. The Billboard Property is the only property Plaintiff had a right of first refusal


in, and the Defendant did not sell the Billboard Property; and


4. Defendant has the right to remove and destroy the Billboard if it elects to do so;


5. Defendant shall file a separate motion with supporting affidavit as to its request


for attorney’s fees as set forth in its Answer and Counterclaim.
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AND IT IS SO ORDERED.


DATE: ____________________ _Electronic Signature to Follow________
Paul M. Burch, Circuit Court Judge
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Electronically signed on 2025-04-09 11:23:44 page 8 of 8


E
L
E
C
T
R
O
N
IC
A
L
L
Y
F
IL
E
D
-
2
0
2
5
A
p
r
0
9
1
1
:3
3
A
M
-
D
A
R
L
IN
G
T
O
N
-
C
O
M
M
O
N
P
L
E
A
S
-
C
A
S
E
#
2
0
2
4
C
P
1
6
0
0
9
2
2







Exhibit 10


Adams’ Reply to Counterclaim


                  Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT


COUNTY OF DARLINGTON ) C/A #2024-CP-16-00922


Adams Outdoor Advertising Limited )
Partnership, )


)
Plaintiff, )


vs. ) PLAINTIFF’S REPLY


) TO COUNTERCLAIM
West & Joyce, LLC, successor in interest )
to West Oil Company, )


)
Defendant. )


____________________________________)


The Plaintiff, replying to the counterclaim of the Defendant, would allege and show unto the


court as follows:


FOR A FIRST DEFENSE


1. The Plaintiff reiterates and realleges each and every allegation contained within its


Complaint as if repeated verbatim herein.


2. The Plaintiff admits only so much of the allegations contained within paragraph 17 as


could be construed to allege that the parties entered in to a Lease Agreement on or about July 15,


2009, which Lease Agreement speaks for itself.


3. The Plaintiff admits only so much of the allegations contained within paragraph 18 as


could be construed to allege that the term of the lease was extended on more than one occasion.


4. The Plaintiff admits only so much of the allegations contained within paragraph 19 as


could be construed to allege that it received notice that the Defendant was attempting to terminate the


lease as set forth therein.


5. The allegations contained within paragraph 20 are admitted.


6. The Plaintiff would admit only so much of the allegations contained within paragraph


21 as could be construed to allege that the billboard remains at its location.


E
L
E
C
T
R
O
N
IC
A
L
L
Y
F
IL
E
D
-
2
0
2
4
N
o
v
2
5
1
1
:0
2
A
M
-
D
A
R
L
IN
G
T
O
N
-
C
O
M
M
O
N
P
L
E
A
S
-
C
A
S
E
#
2
0
2
4
C
P
1
6
0
0
9
2
2







2


7. The Plaintiff admits only so much of the allegations contained within paragraph 22 as


could be construed to allege that it has not removed the billboard.


8. The allegations contained within paragraph 22 are denied.


9. The allegations contained within paragraph 23 are denied.


10. In response to paragraph 24, the Plaintiff reiterates and realleges each and every


allegation contained within this pleading as if repeated verbatim.


11. The allegations contained within paragraph 25 are denied.


12. In response to paragraph 26, the Plaintiff reiterates and realleges each and every


allegation contained within this pleading as if repeated verbatim.


13. The allegations contained within paragraph 27 are denied.


14. The allegations contained within paragraph 28 are denied.


15. The allegations contained within paragraph 29 are denied.


FOR A SECOND DEFENSE


19. Each and every allegation contained within the Complaint not hereinabove admitted,


qualified or explained is denied and strict proof is demanded thereof.


FOR A THIRD DEFENSE


20. The allegations of the counterclaim fail to state facts sufficient to constitute a cause of


action; therefore, the Plaintiff prays that the same be dismissed pursuant to Rule 12(b)(6), SCRCP.


FOR A FOURTH DEFENSE
(Unclean Hands)


21. The Plaintiff raises the defense of unclean hands as a complete and total bar to the


counterclaim of the Defendant.


WHEREFORE, having fully replied to the Defendant’s counterclaim, the Plaintiff prays that


the same be dismissed, with costs, and that it be granted relief as set forth within its Complaint.
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Respectfully submitted,


November 25, 2024 s/Michael S. Hopewell
Michael S. Hopewell (S.C. Bar #65335)
Attorney for Plaintiff


ABBOTT, MCKISSICK & HOPEWELL, LLC
470 W. Evans Street
Post Office Box 148
Florence, SC 29503
(843) 669-0089
(843) 669-0085 fax
mhopewell@amhattorneys.com
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Exhibit 11


Transcript of May 12, 2025 Hearing on


Adams’ Motion to Alter or Amend Judgment


              Respondent’s Motion to Dismiss 


Adams Outdoor Advertising Limited Partnership


v.


West & Joyce, LLC, successor in interest to West Oil Company


Appellate Case No. 2025-001729


South Carolina Court of Appeals







State of South Carolina ) In Common Pleas Court 
) Fourth Judicial Circuit


County of Darlington   ) 2024-CP-16-00922


   
Adams Outdoor Advertising )
Limited Partnership, )  


)  
Plaintiff, )


)         
vs. )   Transcript of Record


)    
West & Joyce, LLC, successor )
in interest to West Oil Company, )


)
Defendant. )


)
                                  )


Darlington, South Carolina
May 12, 2025 


B E F O R E:


The Honorable Paul M. Burch 


A P P E A R A N C E S:


Mr. Michael S. Hopewell, Esquire
Attorney for Plaintiff


Mr. Jeffrey L. Payne, Esquire,
Attorney for Defendant


Lisa Carter 
Court Reporter
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1 P-R-O-C-E-E-D-I-N-G-S


2 THE COURT:  Good morning, gentlemen.


3 MR. HOPEWELL: Good morning, sir.  Mike Hopewell


4 here for the plaintiff, Adams Outdoor Advertising. 


5 This is Rule 59, a motion to alter or amend judgment. 


6 The Court entered judgment in favor of the


7 defendant’s summary judgment on April 9th.  And the


8 purpose of this motion is to, I guess, clarify one


9 issue in Paragraph 4 of the conclusion.  The Court


10 ruled that and quoting, “defendant has the right to


11 remove and destroy the billboard if it elects to do


12 so.”  This litigation was about a right of first


13 refusal on a lease.  My company leased property on


14 which it placed a billboard and the Court - after,


15 after we argued the motion - the Court ruled in favor


16 of the defendant and in the order it granted the


17 right to the billboard to the defendant.  And we


18 don't believe that, that was proper.  The language of


19 the lease is clear that the billboard remains the


20 property of my client at all times and there was no


21 mechanism for ownership to be transferred.  So we


22 would ask the Court to just delete that line from the


23 order that grants ownership of the billboard to the


24 landlord.  


25 The other argument may be that we abandoned it. 
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1 But had we removed it during the litigation it would


2 have made the litigation mute.  That billboard is


3 grandfathered in its location and if removed it could


4 not be replaced there because the permitting


5 requirements for DOT and for the County of Darlington


6 have changed.  So had we removed it the litigation


7 would have had no, no further meaning in terms of the


8 billboard.  So we would ask the Court to not transfer


9 ownership of the billboard, itself, to the defendant.


10 THE COURT: All right.


11 MR. PAYNE: Thank you, Your Honor.  Jeff Payne


12 here for the defendant West & Joyce, LLC.  Your


13 Honor, in my motion I had a motion for summary


14 judgment to deal with my counterclaims.  One of which


15 was a declaratory judgment action which was the


16 lease, it terminated, the lease terminated on October


17 1, 2014 which was before I filed my answer and


18 counterclaim.  So we filed the DJ claim and said,


19 look, we got a right to deal with this billboard. 


20 They've terminated the lease.  The lease is over.  As


21 he's got attached to his, whatever he filed today


22 with the Court, I wrote him, we wrote him numerous


23 times.  The lease is terminated.  Come get you sign. 


24 The lease says they had a reasonable time to remove


25 their sign.  They never removed it.  They've never
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1 done anything.  So they took a chance, basically. 


2 This case was about a right of first refusal to buy


3 the land and they didn't have the right to first


4 refusal because we never sold the land.  But the


5 issue of the billboard has been before the Court.  It


6 was in my counterclaim, and in my motion we put in


7 there we, we wanted a DJ on the, I mean, we wanted a


8 judgment on the counterclaims.  We have the right to


9 move the billboard in our memo that we submitted to


10 the Court.  We've got the right to remove the


11 billboard if we choose to do so.  The affidavit that


12 we filed in support of the motion mentioned that the


13 lease was terminated.  We failed to remove it.  I


14 don't know of anything about grandfathering or


15 licensing or whatever about the billboard.  All I


16 know is they took a chance.  They decided to leave it


17 up and go with the argument that they had a right to


18 buy this land.  And despite all our requests, all the


19 letters, all everything, they decided not to remove


20 it.  And they left it up in a hope of a miracle that


21 they were somehow going to say, oh, yeah we have the


22 right to buy land that has never been sold.  But now


23 that they've lost they want to come in here and claim


24 they want a metal pole out there.  And the reason is


25 they don't want us to stick a sign up.  They don't
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1 want us to advertise because they got a billboard


2 right up, I mean, it's hundreds of feet away from


3 ours and that's what it's about.  It's not about the


4 pole being worth anything or whatever, it's about


5 they don't want us to use it now.  But I think it was


6 clearly before the Court.  They took a chance.  They


7 didn't want to remove it.  And so we would ask that


8 we have the right, that the order stay as it is. 


9 That we've got a right to remove the billboard if we


10 choose to do so.


11 Thank you.


12 THE COURT: Thank you, counsel.  Anything else?


13 MR. HOPEWELL:  This is an issue that we didn't


14 argue in the prior motion hearing and there's just no


15 explanation for why the ownership changed.  So we


16 believe that we should still own the property as set


17 forth in Paragraph 4 of the lease.  


18 THE COURT:  Going back to law school days,


19 counsel, you consider this sign being permanently


20 attached to the property?


21 MR. PAYNE: Your Honor –- Your Honor, honestly, I


22 don't know.  I think it can be removed from what I


23 understand, but I'm not sure how they do it.  I know


24 it’s -- it's a nice pole and it's bolted in the


25 ground, but I can't say one way or the other as far
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1 as is it removable or not.  I think it is.  They seem


2 to do it all the time.  But to be honest....


3 THE COURT: Let me take a look at.  I’ll –- I’ll


4 let me review that order.  I’ll get something out in


5 a few days.  


6 Thank, y’all.


7 MR. PAYNE: Yes, sir. 


8 MR. HOPEWELL: Thank you, Your Honor.  


9 (CONCLUSION OF HEARING HELD ON MAY 12, 2025)
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1 CERTIFICATE


2


3 I, the undersigned Lisa S. Carter, Official Court


4 Reporter for the Judicial Circuit of the State of South


5 Carolina, do hereby certify that the foregoing is a


6 true, accurate, and complete excerpt of transcript of


7 record of all the proceedings had and evidence


8 introduced in the hearing of the captioned cause,


9 relative to appeal, in the Fourth Circuit of the Circuit


10 Court for Darlington County, South Carolina, on the 12th


11 day of May, 2025. 


12 That said proceedings  are transcribed  to the best


13 of my ability from the audio recording and supporting 


14 information. 


15 I do further certify that I am neither of kin,


16 counsel, nor interest in any party hereto.


17


18


19                          s/Lisa S. Carter


20                          Lisa S. Carter


21           Circuit Court Reporter


22


23 September 10, 2025
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In the Court of Appeals 
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