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The Supreme Court of South Carolina

Ben Robert Stewart, Petitioner,
V.
State of South Carolina, Respondent.

Appellate Case No. 2023-001478

ORDER

Based on the vote of the Court, the petition for a writ of certiorari is denied.

FOR THE COURT

Ay

BY

CLERK

Columbia, South Carolina
January |4, 2025

ce:
Zachary William Jones
Sarah Elizabeth Shipe



% STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) FOR THE SIXTEENTH JUDICIAL CIRCUIT

Ben Robert Stewart, #223006, )

Applicant, ) Case No.: 2013-CP-46-3731
)

V. ) ORDER OF DISMISSAL
)
State of South Carolina, )
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief filed
by Ben Robert Stewart (“Applicant™) on December 9, 2013, and amended on November 29, 2021
and again on November 29, 2022. The Court convened an evidentiary hearing into the matter on
April 17,2023, at the Moss Justice Center in -York, South Carolina. Applicant was present at the
hearing and represented by Ola A. Johnson, Esquire. Assistant Attorney General Zachary W.
Jones, of the South Carolina Attorney General’s Office, represented Respondent.
| The Court has before it Applicant’s records from the South Carolina Department of
Corrections, a copy of the original trial transcript, the records of the York County Clerk of Court
regarding the subject convictions, the records of Applicant’s direct appeal, the pleadings and all
attachments thereto. After reviewing all records and evidence before this Court, this Court finds

as follows:

I Procedural History

Applicant is preselﬁly confined in the South Carolina Department of Corrections.
Applicant was indicted at the July 2007 term of the York County Grand Jury for accessory before
the fact to murder (2007-GS-46-2526), accessory before the fact to armed robbery (2007-GS-46-
2528); accessory before the fact to kidnapping (2007-GS-46-2530), criminal conspiracy (2007-

GS-46-2531), possession of a firearm during the commission of a violent crime (2007-GS-46-

Page 1 of 20 W



1. Appellate counsel was ineffective for failing to cite trial court error in denying a
directed verdict because guilt beyond a reasonable doubt could not be established on
the evidence adduced. '

2. Appellate counsel was ineffective for failing to raise the issue that no rational jury could
have found guilt beyond a reasonable doubt on the evidence adduced at trial.

3. Appellate counsel was ineffective for failing to argue due process was denied because
the evidence adduced at trial violated the Winship rule of establishing every element of
the crime charged beyond a reasonable doubt.

4. Trial counsel was ineffective on the sufficiency of the evidence motion when he failed

- to argue that the DNA evidence excluded Applicant, rendering it physically impossible
for him to have been present to commit the crimes charged.

5. Trial counsel was ineffective for failing to conduct a proper investigation when he
failed to interview Monday Bishop and Val Hudson, who would have testified that
Reed Allen was lying when he stated Applicant gave Allen the murder weapon and told
him to hide it, and who would have contradicted testimony that Applicant’s co-
defendants Davorious Mack and Terrell Addison came to Bishop’s apartment on the
night in question.

6. Trial counsel was ineffective for failing to use compulsory process to call witnesses on
Applicant’s behalf to offer relevant, material, pertinent and exculpatory evidence. To
wit: Trial counsel failed to call Val Hudson, who also would have testified that
Applicant’s co-defendants did not come to Bishop’s apartment and that Applicant never
spoke to Allen or gave him a bag to hide.

7. Trial counsel was ineffective for failing to put the prosecution’s case to meaningful
adversarial testing, such that there was an actual breakdown of the adversarial process
during trial.

8. Applicant was denied effective assistance of trial counsel and a fair trial due to the
cumulative effects of counsel’s ineffectiveness.

9. - Trial counsel was ineffective in misstating the evidence when he stated Monday

‘Bishop’s house was Reed Allen’s house, bolstering Allen’s testimony and giving the
false impression that Applicant had a close relationship with Allen.

10. Withdrawn.

11. Withdrawn.

12. The solicitor knowingly used perjured testimony.

13. It was prosecutor misconduct in suppressing Brady material, i.e., Monday Bishop’s
exculpatory statement to the solicitor.

14. The solicitor knowingly misstated the evidence to mislead the jury and the court during
closing argument when he falsely conflated the absence of Applicant’s DNA and

fingerprints in the vehicle with the absence of Dontavious Mack’s DNA and
fingerprints.

On November 29, 2021, Applicant, through counsel, filed an amended application raising

the following issues:

1. Counsel failed to discuss a defense strategy with Applicant.
2. Counsel failed to review evidence with Applicant or provide a copy of the evidence.

Page 3 0of 20
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submitted to it by the parties, and the legal arguments made by the attorneys. Pursuant to S.C.
Code Ann. § 17-27-80, this Court makes the following findings based upon all of the probative
evidence presented:

Ineffective Assistance of Counsel, Generally

In a PCR action, Applicant bears the burden of proving the allegations in his application
by a preponderance of the evidence. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985); Rule
71.1(e), SCRCP. Where the application alleges ineffective assistance of counsel as a ground for
relief, Applicant must prove that “counsel's conduct so undermined the proper functioning of the
adversarial process that [it] cannot be relied upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 686 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s
performance was deficient. Strickland, 466 U.S. at 687; Cherry v. State, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry,3008.C.at 117,386 S.E.2d at 625
(quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the attorney
provided representation within the range of competence required in criminal cases. Butler, 286
S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assis-
tance and made all significant decisions in the exercise of reasonable professional judgment.” Ici
(citing Strickland, 466 U.S. at 690). “When counsel focuses on some issues to the exclusion of
others, there is a strong presumption that he [or she] did so for tactical reasons rather than through
sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690).

The Court, in determining deficiency, must affirmatively entertain the range of possible reasons

Page 5 0f 20
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1. Allegations related to Applicant's claim that the DNA. evidence obtained from the vehicle
exonerated him;
2. Allegations related to Applicant's claim that Monday Bishop’s story contradicted Reed

Allen’s testimony implicating Applicant as an accomplice to the murder.?

The Court finds that all these allegations can be resolved based on the fact that the DNA
evidence did not exonerate Applicant and that Monday Bishop’s story Was not materially
inconsistent with Reed Allen’s testimony at trial.

1. DNA evidence did not exonerate Applicant

Applicant’s criminal charges stem from the shooting of Ned Marshall, a clerk at a
convenience store, during an armed robbery. According to the State’s theory of the case, on
October 10, 2006, Applicant and three co-conspirators—Davorius Mack, Dontavious Mack, and
Terrell Addison—drove to Rock Hill from Hartsville looking for a place to rob. They settled on
the BP coﬁvenience store. After parking the car nearby, the group decided that Terrell and
Dontavious would go into the store to rob it, while Applicant and Davorius waited in the car.
Dontavious did not have a gun, so Applicant gave him his gun, a 0.380 semi-automatic pistol.
Dontavious and Terrell, wearing masks, entered the store and demanded cash from the clerk,
Marshall. Eventually, Marshall produced a revolver and exchanged shots with Dontavious.
Marshall Was ultimately killed by two shots from the 0.380 Applicant had given to Dontavious.

Dontavious was shot in the back-left shoulder as he and Terrell fled from the store.

2 Applicant’s original application and Allegation 5 of his first amended application also mention Val Hudson as a
potential witness Trial Counsel allegedly failed to interview. However, Applicant did not produce her testimony at
the evidentiary hearing. Therefore, he has failed to prove Trial Counsel was ineffective for failing to interview or
call her. See, e.g., Martin v. State, 427 $.C. 450, 455, 832 8.E.2d 277, 279-80 (2019) (holding a PCR applicant who
claims trial counsel was ineffective for failing to call certain witnesses must produce those witnesses or their

testimony at the PCR hearing). -
Page 7 of 20 W
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the shooting, he, Davorius, and Applicant went to Monday Bishop’s apartment. Reed Allen was
at the apartment and was given a brown bag,

Applicant did not testify. Following deliberations, the jury found Applicant guilty of
criminal conspiracy; possession of a weapon during the commission of a violent crime; and
accessory, before and after the fact, to murder, armed robbery, and kidnapping.

Applicant now claims he could not have been present in the car with the other conspirators
because he was excluded as a contributor to a DNA. sample obtained from the car. Specifically,
Applicant contends he was excluded as a contributor to DNA on items 26 and 30.2, namely, a
yellow straw and a cigarette butt taken from the vehicle. (Trial Tr. p.750). Applicant contends
this evidence incontrovertibly proves that he could not have been present in the car, contradicting
the testimony of Dontavious, Davorius, and Terrell.

On the contrary, the Court finds this portion of the DNA report cannot be construed as
incontrovertible proof that Applicant was not present in the car. Investigator Mike Williams
testified that only two items from the vehicle, a yellow straw and a cigarette butt, were tested
against the DNA sample taken from Applicant. The mere fact that Applicant was excluded as a
contributor to those items does not mean Applicant was not in the car at all; it only means the DNA
that was recovered from those items did not belong to Applicant. It is possible that Applicant was
in the car but simply did not touch the items from which the DNA. samples were taken.® In other

~words, the DNA evidence was not necessarily inconsistent with the testimony of Dontavious,

* There was evidence introduced at trial that the conspirators were wearing gloves at the time of the robbery and that
Applicant gave some gloves to Reed Allen to hide along with the murder weapon. From this evidence, it is inferable
that Applicant could have been in the car wearing gloves, which would easily explain why his fingerprints and touch
DNA were not found inside the car. Regardless, fingerprints and DNA could only be found in the parts of the car
where investigators checked for such evidence; therefore, even if Applicant was not wearing gloves, he could have
been in the car without leaving any fingerprints or DNA evidence in those places.

Page 9 of 20
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Trial Counsel testified at the evidentiary hearing that he spoke extensively with Monday
Bishop prior to the trial because she is Applicant’s sister. He testified that she never told him
anything that would have made her a useful witness for the defense. Walter W. Thompson, who
prosecuted Applicant, testified at the evidentiary hearing that he did not remember speaking to
Monday Bishop except briefly at the courthouse Just before Applicant’s trial. He testified she told
him that she did not know anything about what happened on the night of the murder, that she was
asleep, and that she did not hang around with Applicant’s associates. Thompson recorded his
conversation with Bishop in a handwritten note.

The Court finds, based on the credible testimony of Trial Counsel and Thompson, that Trial
Counsel had no reason to believe Monday Bishop’s testimony would have been helpful to the
defense. Both testified consistently that Bishop did not appear to know anything material about
what happened the night of the murder. Monday Bishop admitted that she was asleep, just as she
had told Thompson; therefore, naturally, she would not have noticed what happened at her
apartment after she fell asleep. Therefore, even if she had testified at Applicant’s frial, it is not
likely that the result of Applicant’s trial would have changed. Accordingly, Applicant has failed
to establish either ineffective assistance on the part of Trial Counsel from failing to properly
interview Monday Bishop or call her as a witness. Applicant has also failed to establish a Brady*
violation by the prosecution related to Monday Bishop’s pre-trial conversation with the solicitor,
which contained nothing exculpatory or favorable to the defeﬁse.

Applicant also complains that Trial Counsel “misstated the evidence” because he referred

to Monday Bishop’s house as Reed Allen’s house. However, Reed Allen was concededly staying

4 Brady v. Maryland, 373 U.S. 83 (1963).

Page 11 of 20 >
2013-CP-46-3731



deficient as to this allegation. In addition, Applicant has failed to explain Awhat other defense
strategies he could have pursued had Trial Counsel discussed the matter ;;101'6 thoroughly with him
or how those strategies might have led to a different outcome. Therefore, Applicant has failed to
prove he was prejudiced by Trial Counsel’s alleged deficiency. Accordingly, the Court finds
Applicant has not met his burden of proving ineffective assistance of counsel as to this allegation.
2. Failure to review gvidence with Applicant or to provide evidence

Trial Counsel credibly testified that Applicant received a copy of the evidence and that
Trial Counsel went over the evidence with him. Therefore, the Court finds Applicant has failed to
prove Trial Counsel was deficient. In addition, to prove prejudice from failure to review discovery,
a PCR applicant must present some new evidence or defenses that could have been discovered by
counsel’s further review of the discovery. Harris v. State, 377 S.C. 66, 75-76, 659 S.E.2d 140,
145-46 (2008) (citing Jackson v. State, 329 S.C. 345, 353-54, 495 S.E.2d 768, 772 (1998)),
abrogated on other grounds by Smalls, 422 S.C. 174, 810 S.E.2d 836. Furthermore, an applicant
must also show how the new evidence or defenses would have resulted in a different outcome. Jd.
(citing David v. State, 326 S.C. 283, 288, 486 S.E.2d 747, 749 (1997); Skeen v. State, 325 S.C.
210,214,481 S.E.2d 129, 132 (1997)). Mere speculation as to how the alleged lack of preparation
prejudiced an applicant is not sufficient to support a grant of relief, Id, 377 S.C. at 75,659 S.E.2d
at 145 (citing Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538, 540 (1995)). In this case,
Applicant has not explained how further review of the evidence would have resulted in a different
outcome at trial. The strongest evidence against Applicant, ultimately, was the testimony of his

co-conspirators, rather than any physical or photographic evidence. Therefore, the Court also finds

Applicant has not met his burden of proving prejudice.

Page 13 0of 20
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The Court finds that the questions were not leading. Therefore, Trial Counsel was not

deficient for failing to object to those questions.

9. Failure to object to hearsay by Davorius Mack

Applicant claims Trial Counsel should have objected to the following testimony by
Davorius Mack as hearsay: “[Dontavious] told me to come to his girlfriend’s house . . . and take
Terrell Addison home.” (Trial Tr. p.333). The Court finds this testimony is not hearsay because
hearsay is a statement offered to 'prove the truth of the matter asserted, and Dontavious’s words
cited in this portion of Davorius’s testimony do not constitute an assertion. See Rule 801(c),
SCRE. Trial Counsel, therefore, had no grounds to object to this testimony as hearsay. Similarly,
Terrell Addison’s statement “Let’s stick™ was not an assertion, and therefore was not objectionable
on hearsay grounds. (Trial Tr. p.338). In addition, Applicant has not proved he was pfejudiced
by the failure to object because the challenged testimony is not material to any of the substantive
issues at Applicant’s trial; in fact, Applicant is not even mentioned anywhere in the statements,

and neither of the statements refer to the robbery or murder of Ned Marshall. Therefore, the Court

finds this allegation is without merit.
10, 11, 12, and 13. Failure to object to hearsay by Reed Allen
Applicant contends Trial Counsel should have objected to the following statements by
Reed Allen as inadmissible hearsay:
* “[Applicant] told me to put it up” (i.e., to hide the murder weapon—Trial Tr.
p-515); this is not an assertion, but a verbal act by Applicant constituting the crime
of accessory after the fact to murder. See, e. 8., NL.R.B. v. Lexington Chair Co.,

361 F.2d 283, 288 n.5 (4th Cir. 1966). In addition, these words by Applicant are

Page 15 0of 20
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finds Applicant has not met his burden of proving either deficiency or prejudice as to this
allegation.

15. Failure to move to sever the trials of Applicant and Terrell Addison

Applicant claims Trial Counsel was ineffective for failing to move to sever his trial from
the trial of his co-defendant, Terréll Addison. The Court finds that there was no prejudice from
failing to sever the trials, because all the evidence that was presented against Applicant at the joint
trial could have been presented at an independent trial. See Hughes v. State, 346 S.C. 554, 552
S.E.2d 315 (2001) (holding counse] was not ineffective for failing to sever a defendant’s trial from
his co-defendant’s trial where the same evidence would have been presented at an independent
trial). In this case, as in Hughes, Applicant’s co-defendant took the stand and was, therefore,
subject to cross-examination. Therefore, there was no confrontation clause violation from trying
both co-defendants together. Accordingly, the Court finds Applicant has failed to prove ineffective

assistance of counsel as to this issue.

16 and 17. Failure to object to jury instruction that malice may be inferred from the

use of a deadly weapon.

Applicant claims Trial Counsel should have objected to the trial court’s jury instruction
that malice may be inferred from the use of a deadly weapon; Applicant also claims Appellate
Counsel was ineffective for failing to challenge that instruction on appeal. This instruction was
not held to be improper until State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019), more than

ten years after Applicant’s trial.’ Trial Counsel, therefore, had no grounds to object to the trial

3 State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009), predated Burdette, but its holding was limited to cases in
which was there was evidence to excuse, justify, or mitigate the homicide, such as self-defense or adequate legal
provocation; no such evidence existed in this case. Regardless, Belcher came out in October 2009, whereas
Applicant’s trial was held in February 2009, so Belcher was also not in effect at the time of Applicant’s trial.

Page 17 of 20
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time served for the duration of his Pennsylvania sentence. Applicant has not explained why he
should receive credit for that entire time, contrary to the express intent of the trial court.
Accordingly, this Court finds Trial Counsel not ineffective as to this allegation.

2. Failure to challenge removal under the Interstate Agreement on Detainers

Applicant contends his removal from Pennsylvania to South Carolina was barred by the
Interstate Agreement on Detainers (“IAD”), S.C. Co&e Ann. § 17-11-10 Art. VI(b), which
prohibits removal of persons adjudged to be mentally insane. Applicant did not provide any
evidence supporting his claim to have been adjudged “mentally insane™ as that term is defined by
the IAD. Regardless, the Court finds that, after Applicant was actually removed to South Carolina,
the IAD did not bar his prosecution. Therefore, Trial Counsel’s alleged failure to properly
challenge Applicant’s removal did not affect the result of Applicant’s trial. Accordingly,

Applicant has failed to prove either deficiency or prejudice as to this allegation.
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