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(Whereupon, on March 14, 2012 the following
proceedings were held:)

KENNY JACKSON, after being duly sworn, testified
as follows:

THE COURT: A1l right. Mr. Grimes?

MR. GRIMES; Your Honor, before you is Mr. Kenny
Jackson. He is. indicted 2012-GS-02-00446 and 47; two
counts of felony DUI where death results. Additionally,
he's been indicted in 2012-GS-02-00448 and 49 with

reckless homicide. Those have been true billed by the

|

grand jury but they have not been served on the defendant.
They will be dismissed as a result of this plea.
THE COURT: A1l right. Mr. Lyons, you represent
Mr. Jackson?
MR. LYONS: Yes, sir, Your Honof, I do.
THE COURT: ATl right. Do you believe he understands

both of these charges, all of his constitutional rights,

and the punishment that he faces?

MR. LYONS: I believe he does, Your Honor.

THE COURT: I believe -- Well, I know that the range
of sentence is one to 25 years. I believe the minimum
fine is mandatory,; is that right?l The fine is between
$10,100 and 25,000.

MR. LYONS: That is corfect, Judge.

THE COURT: A11 right. Is there any recommendation
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in the case? .
. MR. GRIﬂES: None from the state, Your Honor.

THE COURT: Mr. Lyons, based on your knowledge of the
basic facts of the case do you believe that a jury would
1ikely find your client guilty?

MR. LYONS: I do, Your Honor.

THE COURT: And do you think that he is competent? -

MR. LYONS: I do, Your Honor.

THE COURT: Has he been able to discuss the case with
you and assist you to yoUr satisfaction?

MR. LYONS: Yes, Your Honor. |

THE COURT: And do you agree with this decision to
enter the plea? |

MR. LYONS: I do, Your Honor.

THE COURT: A11 right. Your name is Kenny Jackson?

THE DEFENDANT: Yes, Your'Hoﬁor.

THE COURT: A1l right. Mr. Jackson; I'11 be asking
you some questions. The law requires that I make sure
that you entertyour pleas freely and voluntarily and for
me to make sure of that I do have to ask you some
questions. If at any time as we go through.this process
if you WOuld Tike to}stop and talk with your lawyer, you
let me know. The only way I'11 know that you want to do
that is if ybu bring it to my attention. A11 right?

'THE DEFENDANT: Yes, Your Honor.
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THE COURT: Also, if someone in the courtroom says
something that you do not understand or you don't agree
with it, let your lawyer know and he'l11 bring that to my
attention. Do.you understand that? |
THE DEFENDANT: Yes, Your Honor.

THE COURT: A1l right, sir. You are according to the
information I have 30 years o01d?

THE DEFENDANT: Yes, Your Honor.

THE COURT: How far did you go in school?

THE DEFENDANT: I went through the ninth grade, but I

went through Job Corps and I also received my GED.

THE COURT: ‘Okay. Have you been working?

THE DEFENDANT: Yes, sir, I Was.

THE COURT: Where do you work?

THE DEFENDANT: Well, not now. Recently not now I am
not working. . |

THE COURT: - Have you ever been treated for any drug
problems? |

THE DEFENDANT: No, Your Honor.

THE COURT: Alcohol problems?

THE DEFENDANT: No, Your Honor.A'

THE COURT: Do you have any drugs or alcohol in your
system now? ‘

THE DEFENDANT: No, Your Honor.

THE COURT: Do you have any history of mental
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problems? | “

THE DEFENDANT: No, Your Honor.

THE COURT: Do you have any problem at all today,
Mr. Jackson, that wou]dbkeep you from being able to
qunderstand'what you;re doing?

THE DEFENDANT: No, Your Honor.

THE COURT: There are two indictments in your case.
One ends in the number 446. The other one ends in the .
number 447. They are both from 2012 and 446 says that on
or about January 8, 2011 you were driving a vehicle on the

highways of this state while under the influence of

alcohol, drugs, or a combination of those and that you did
an act forbidden by law in that you failed to operate your
vehicle in a safe and reasonable manner-and that you --

and those actions did. proximately cause the death of

_ Brenda Jett Adams.

The second indictment endihg in 447 repeats those
allegations. The only difference is that the indictment
names Sheila Roberts as having died as a result of your
actions. Do you understand those two chafges?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now, both of these carry'ffom ohe year

mandatory in the penitentiary up-to 25 years. Do you
understand that?

" THE DEFENDANT: Yes, Your Honor.
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THE COURT: And there is a maximum fine of $25,1OO on
these two charges. Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: There is a minimum fine of $10,100. A

Jright?

THE DEFENDANT: Yes, Your-Honor.

THE COURT: Now, do you understand completely what
the state 1s'assert1hg against you -- the felony DUI
charge as resulting in death?

THE DEFENDANT: Yes, Your Honor.
THE COURT: A1l right. Under South Carolina law,

Mr. Jackson, these are classified as what are called .

lIserious offenses. We have a three-strikes law and a

two-strikes -1law. More pertinent for this plea is
three-strikes law. You are entitled or -- Excuse me.

Upon your conviction for a third serious offense you would
be facing mandatory 1ife in prison without the possibility
of parole. Do you understand that?

THE DEFENDANT: Yes, Your Honor. _

THE COURT: Okay. So you understand that today if I

“accept your pleas today you will have a strike against

you?
THE DEFENDANT: Yes, Your Honor.
THE COURT: 1In addition, any time that I sentence you

to in prison you'll be required to serve 85 percent of
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that'sentence béfore.you could.get out on what is called
community supervisibn under the law as it is now. Do you
understand that?

THE DEFENDANT: Yes, Your Honor.

" THE COURT: Now whatever period of time I sentence
youito you have to understand or you must assume that
you'1ll do that entire amount of time in prison. Do you
understand that? o |

THE DEFENDANT: Yes, Your Honor.

THE COURT: Have QOU spent any t{me in jail on these
charges at all or did you bond out immediately? ’
| THE DEFENDANT: Just for five days; five or six days
that I did in Aiken County. |

THE COURT: And this probably pales in bomparison td

what you're facing here, but do you have any DUI

convictions on your record now? :

THE DEFENDANT: No.

THE COURT: In the future if you're‘édnvicted of DUI
it will be treated as a subsequent offense.» Do you
understand .that? _

 THE ‘DEFENDANT: Yes, Your Honor.

THE COURT: A11 right. Are you on probation or
parole now? _

THE DEFENDANT: No. '

THE COURT: When you plead guilty you give up some
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rights that you have under the Constitution. There are
basica11y three that I am going to talk to you about now.
First, you give up your right to remain silent which means
you give up your right against self-incrimination. It
”means you give up your right to say nothing because if you
do want to pléad guilty at some point I'11 be asking you
some questions or asking you to confirm whether or not
certain facts are true. Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Secondly, if you plead guilty you give up

ltthe right to have a jury trial. A jury trial is a setting

where 12 citizens of the county would sit in judgment and

base a decision of guilt or non-guilt on evidence or lack
of evidence. If the fr1a1 was in this courtroom the jury
would sit over here in this box. You would be 1in the
courtroom with your lawyer. The prosecutor would be in
the courtroom and the evidence would be presented.

In order for you to be convicted the prosecutor would
have to convince all 12 of the jurors of your guilt beyond
a reasonable doubt. - You would not have to prove or:
disprove anything. You are presumed innocent and the
burden of proof beyond a reasonable doubt is a very high
burden of proof for the prosecutor to meet. Do you:
*understand that?

THE DEFENDANT: Yes, Your Honor.
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- THE COURf: Do you gnderstand that if yogp1é?d
gu11fy you'11l not get.a jury trial? o
THE DEFENDANT: Yes, Your Honor. _
THE COURT: The third right that you have that you
must give up if you want to plead guilty is your right to
confront and be confronted by witnesées who will be‘qa11ed
to testify. That means you would give up your right to
see them and listen to them and most 1mportaht1y Cross
examine . them through‘your lawyer . Ygd‘w6u1d also give up
the right to cé11 witnesses of’your own. An example of
that would be that the prosecutor today is likely going to
summarize what certain eye witnésses or fact witnesses
would testify to if they were at Fhe,tria1;‘ You will not
get to actually see them’say that and yqu‘won't get to
cross examine them. _Do you undersﬁand that? '

- THE DEFENDANf: Yes, Your Honor. -

THE COURT: Now, . you understahq_yourrright to remain
si]entwandyourrighﬁ to‘a-jury trial and your right to
confront witnesses? . o | w

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you understand if you p1eéd guilty you
would also be giving up any.defehses you may have?

THE DEFENDANT: :Yes, Your Honor.

THE COURT: fﬁnd the right to challenge the

admissibility of any evidence which would include but is
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not limited to any statements you gave to law enforcement?
" THE DEFENDANT: Yes, Your Honor.

THE COURT: A1l right. With regard to indictment
2012-446, felony DUI resulting in death to Brenda Jett
Adams, do you plead guilty or not guilty?

THE DEFENDANT: - Guilty.

THE COURT: In indictment 2012-447, felony DUI
resulting in the death of Sheila Roberts, do you plead
gu11ty or not guilty?

THE DEFENDANT: Guilty.

THE COURT: Had you consumed alcohol at the time
surrounding or prior to the collision?

- THE DEFENDANT: It was earlier during tﬁe night, Your

Honor .

THE COURT: In a minute the prosecutor is going to
give me some facts, but I'11 just ask you this quesfion
right now. Are you truTy guilty of both of these
offenses? |

- THE DEFENDANT: Yes, Your Honor.

THE COURT: Okay. Any --fI may have mentioned this.
I think you said it when we went on the record. Is thefe
any negotiation or recommendation from the state? |

MR. GRIMES: None, Your Honor. The defendant ﬁs
pleading straight-up to these charges.

THE COURT: A1l right. 1Is that correct, Mr. Lyons?
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LYONS: It is, Judge.
COURT: Is that your understanding, too,

Mr. Jackson?

THE
THE
anything
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mind?
THE
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correct?
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THE
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DEFENDANT: Yes, Your Honor.

COURT: A1l right. Has anybody promised you

at all to get you to plead guilty?

DEFENDANT: No,'Your'Honor.

COURT: Has qhyone used any pressure, threat, or
intimidation? |

DEFENDANT: No, Your Honor. |
COURT: Is yourA1awyeﬁ forcing you to do this?

\

DEFENDANT: No, Your Honor.

COURT: Have you had enough time to,make up your

DEFENDANT: Yes, You} Honor. »

COURT: Are you entering thgse pleas based on
free will?

DEFENDANT: Yes, Your Honor. |
COURT: You're represented by Mr. Lyons: is that

DEFENDANT: Yes, Your Honor.

COURT: Do you think you have talked to him Tong

enough and often enough about the ins and outs of thése

cases?

THE

DEFENDANT: Yes, Your Honor.
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THE COURT: Are you satisfied with his representation
of you? ,

THE DEFENDANT: Yes, Your Honor. |

THE COURT: Do you'think he's done everythﬁng within
reason to represent_you properly?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Interviewing witnesses, examining -
evidence, and perhaps analyzing some defenses you may
have -- do you think he's done all of that to your
satisfaction? o

THE DEFENDANT: I bave, Your Honor.

THE COURT: Do you have any cbmp1a1nts abodt the
prosecutor or the police?

THE DEFENDANT: No.

THE COURT: Have you understood everything we've gone
over so far?

THE DEFENDANT: Yes, Your Honor.

THE COURT: AT1 right. You do have 10 days from
today to appeal these pleas and sentences and if you want

to appeé] you or your lawyer would have to file the

appropriate documents»within 10 days. Do you underéﬁandr

that? |
THE DEFENDANT: Yes, Your Honor.
THE COURT: Okay. A1l right.
MR. GRIMES: Thank you, Your Honor. ‘Shortly after

13
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10 PM on January 8, 2011 dispatcher locally informed
Trooper Nix from the South Carolina Highway Patrol of a
collision on Highway 278 here in Aiken County. Trooper

Nix responded to that location and eventually that .

collision was investigated by the South Carolina Highway
PatroT,rCoronér’s Office, SLED. The following 1nfofmation
was discovered from the investigation: Ihat,just after

10 PM on that night the defendant was traveling westbound
on Highway 278 in a blue 1995.Toyota behind a line of
vehicies. At the back of that line of vehicles and just
in front of the defendant was Mrs. Jacqueline Davis.

Mrs. Davis was Tlater interviewed by the South
Carolina Highway Patrol and in her Video interview
indfcated that the defendant passed her in a line of
vehicles about six vehicles éi] ét the same time at a high
rate of speed on Highway 278. Short1y-affer that she
noticed that traffic had come to a complete stép. She

didn't witness the collision in this case. Somebody came

lito her vehicle and told her that they believed that

somebody up ahead was deceased.
Mrs..Davis is én off-duty EMT and she made her way to‘
the vehicles so.she could see if there was something that
she could do. Initially, she came across the blue Toyota
vehicle and that the defendant was driving and noticed him

Hto be alive and responsive, however, belligerent to'the
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extent that she moved on to the second vehicle. She

noticed the driver of the second vehicle which was a white

12006 Toyota Corolla. She noticed that there was nothing

at that time that she could do for the driver of that
vehicle.

She "did find the passenger in -- the front seat
passenger of that vehicle, Ms. Jody Stein, to be alive and
responsive but stuck in the vehicle and she also located
the back seat passenger of that vehicle Mrs. Sheila
Roberts. Mrs. Roberts was about to fall out of the door
when she opened it; so Mrs. Davis and one of the
bystanders actually repositioned her in the back seat of
the vehicle and she climbed in the back seat of the
vehié]e with Mrs. Davis -- or Mrs. Roberts -- and
essentially held her head and discussed -- asked her how
she was doing and how she felt.

At that time Mrs. Roberts was responsive and answered
her questions, a1thougﬁ it was obvious that she was in a
dire condition and by the time the EMS arrived at that
1ocationAand was preparing to transport Mrs. Roberts she
stopped breathing and she didn't respond. She never was
revived at that point. She was trahsported by EMS to the
Medical College of Georgia;-however, she was never
revived. Mrs. Roberts was pronounced deceased at 22:58

hours, cause of death being blunt force trauma and the

15
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death being ruled due to injuries sustained in a motor

vehicle crash. | | |
Mrs. Brenda Adams was the driver of the white Toyota.

She was pronounced deceased at the scene, 22:47 hours, the

cause of death being multiple body tradma, death due to

Jlinjury sustained in a motor vehicle crash. The front seat

passenger of the white Toyota was transported to MCG by
ambulance with injuries. Her name is Jody Stein and the

defendant in this case was transported to the hospital as

well.

'THE COURT: Ms. Stein -- she wae where? ’

'MR. GRIMES: In the front seat passenger of the white
Toyota. | '

THE COURT: With Mrs. Roberts and Mrs. Adams?

MR. GRIMES: With Mrs. Roberts and Mrs. Adams. Ydur
Honor, Mrs. Roberts and Mrs. Adams are sisters. Ms. Stein
wasn't related to them. She was a friend.

The defendant was transported to the hospital and
Trooper Nix with the South Carolina Highway Patrol
followed the defendant, to the hospital where he noted that
the defendant appeared to be highly intoxicated and
sme11ed of alcohol. The defendant was provided his
implied consent rights and a blood sample was taken.

vYour Honor, the collision in this case was

investigated by the Highway Patrol Midlands MAIT Team and
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they determined that the defendant's vehicle was traveling

westbound on Highway 278, crossed the center line into the

eastbound lane causing a collision with the Victims‘
vehicle which was traveling eastbound in the eastbound
lane. MAIT calculated the defendant's vehicle speed at
the point of impact to be 24 to 29 miTeS per hour and the
victims' vehicle speed to 41 to 49 miles per hour in a
posted-55-miie-per;hour zone. R

The defendant's blood sample that was taken that
night was tested by SLED and the blood alcohol
concentration of the defendant was found to be
.222 percent, Your Honor, which I'm sure you're aware is
almost three times the .08 percént inference level in this
state. It was also determined or found that the defendant
at the time of this wreck did not have a driver's license
and the vehicle that he was driving belonged to a MsJ Tara
Dickson was>é1so uninsured.

Your Honor, we've been in contact with the surviving
victim of this case Ms. Stein. - The defendant was
additionally charged with felony DUI with great bodily
injury as a result of her injuries from that night;
however, she has made almost a complete physical recovery
from this wreck and we're no longer puréuing.that charge.
That warrant will be dismissed.

THE COURT: No indictment, though?
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MR. GRIMES: No -indictment, Your Honor. . We'have'some
pictures of this collision, Your Honor, that we're'gding
to put up for you here on this projector. While - I'm
waiting on that, the defendant's prior record includes 1in
2001 possession of 28 grams or less marijuana,; 2001,
purchase, possession of beer or wine by a minor; 2003,
possession of 28 .grams or less marijuana.

i Your Honor, the photograph that you're looking at is

Highway 278 here in ‘Aiken County. This is from the

eastbound direction. This 1s‘the white 2006 Toyota
Corolla that the victim Mrs. Brenda Adams was driving.
Sheila Roberts would have been in the back‘seét of that
vehicle and Ms. Stein --- ;

THE COURT: Orient me again. . The white vehicle?

MR. GRIMES: The white vehicle is the vehicle that
the victims would have been driving in this case. '

THE COURT: Okay. |

~MR. GRIMES: And this is in the eastbound direcfion

SO0 you can see where the'vehic1es stopped actually both
facing the same direction from the headfén collision.
Thjs is another picture showing the front of both of of
those vehicles. | |

THE COURT: So these vehicles are in the?

MR. GRIMES: Eastbound Tlane, Your Hopor.

THE COURT: Eastbound lane.
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MR. GRIMES: This is a picture from the westbound
direction from the westbound lane showing both of the
vehicles in the eastbound lane pointing off the road. The

blue 1995 Toyota is the vehicle that the defendant would

have been driving and you can see that both of the
vehicles are in the eastbound lane. Your Honor, this is
another picture of the front of both of the vehicles and
you can see they are pretty crushed. That's additionally
another view of both of the front of the vehicles.

THE COURT: And you said the MAIT team determined
Mr. Jaqkson's speed to be between 24 and 297

MR. GRIMES: At the time of the collision, Your

Honor .

THE COURT: And the victims' to be 41 to 49. Any
skid marks noted in the MAIT report that you know of?

MR. GRIMES: Not that I'm aware of, Yohf Honor.

THE COURT: Okay.

MR. GRIMES: Your Honor, you can see the MAIT CAD
drawing of the collision showing thé direction of travel.

The blue vehicle here is the defendant's vehicle headed

westbound in the westbound lane and then comjng_intq_the
“eaétbquﬁdv1éné. VThé whffé Toyota Corolla also depicted on
there is traveling in the eastbound lane at the point bf
the head-on collision. This is just a photograph pf or a

CAD drawing of the collision itself. This is a CAD
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drawing of the final resting place between the two

vehicles. You can see they basica]]y sheared off in the

|lsame direction.

Your Honor, there are a number of people here from
theAvictims'.fami11es. I am just going to ask as soon as

this monitor comes down if you're here in relation to this

case from the victims' families please raise your hand.

Additionally, there are several members of the Highway

JIPatrol here for this plea, Your Honor.

Speaking for the victims' families is going to be
Michael who is Brenda Adéms' husband. She was the driver
of the Toyota Cor011a; '

MRS. KAYLA DODSON: I'11 be speaking for Michael
Adams today. B

THE COURT: Is he present?

MRS. KAYLA DODSON: Hg is.

ﬁ THE COURT: I just want to make sure that all of you

Hunderstand you do have the right to speak to me directly.

You don't have to, but I want to make sure that you were
aware of that right. I'm sure it's been explained to you.
Okay. | | _ |

MRS. KAYLA DODSON: Thank you.

THE COURT: How old was Mrs. Adams?

MR. GRIMES: Mrs. Adams was 47 years o1d;

THE COURT: And your name, ma'am? ‘
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MRS. KAYLA DODSON: Kayla Dodson. I ém a Victim
Advocate for the Solicitor's Office.

THE COURT: Okay. |

MRS. KAYLA DODSON: "Brenda -- she loved people. She
had many friends. Any time we went out she would run 1into
people she knew. She loved to go on vacation. She:was
always at thé computer planning a trip. Brenda was tﬁe-
go-to person when it came to where to go to eat. Most of
all she Toved her girls, Bailey and Jetta.. |

Brenda and I were married for 30 years. I met her on
a blind date. I remember the fifst time I saw her she had
these oversized glasses on. I thought they looked funny
but it wasn't long that I didn't even think about the
glasses. We dated for four years before she told me I
needed to ask her to marry her which I promptly did.
After our wedding we both went to work at the same place.

That's another thing about my wife. She always worked.

JIlWhen I met her she was 14 and working at the Pink Dipper,

then at the peach shed sorting peaches.

After about two years working together I went in the
military. Aftervpasic §he7foj19w§drmeuto_Kgnsas with four
dogs. Again, she found a job as a waitress. After the
military we came home. We bought a home and started new
jobs. Our lives rolled on. We had our dreams, our goals.

We had our conversations about important things and
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not-so-important things. We laughed and bried together,
and, yes, we also argued.

After 18 years of marriage we had our first girl,
Bailey Nicole Adams; then twovyears later our second girl
Jetta Marie Adams. Brenda, like all parents; dearly loved
her §1r1s. When the girls wefe 61d enough.to go to'school
Brenda decided to stay home to homeschool them which for
those that have never done it, it's not easy. |

Life continued. fhe girls gre&. They became
gymnasts. We traveled to competitions. We went on‘
vacations, sat outside around the'fire. We made plans.
We did birthday parties, ChriStmases.‘ We also attended
church. We were always fogether._ We were a family.

February 8 was a Saturday. It was cold. We were
expecting snow on Sunday. Brenda loved snow. Like most

mornings Brenda wés on the computer‘p1ann1ng;a trip. This

one was for Disney World. After breakfast we began to

[|prepare for a baby shower. My nephew Kyle and his wife

Angela were expecting in February. Brenda and her sister
Sheila had been p1énn1ng this and had been looking forward
to it.

Bai1ey\was gding over to.a friend's house to spend
the night. Jetta was having a friend over to play.

Brenda and I went to the shower. We had a good time

ta]king and visitihg with friends and family as I
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remember. It is'ironic that one of the things we talked
about was the tragic death of two of Kyle's friends just
before Christmas. They had been killed by a drunk.driver.
After the shower Brenda and Sheila and a good friend Jody
went out for dinner. I went home.

Late that night around nine I took Jetta's friend
home and I called my wife. She sounded happy. I arrived
home around ten. I got out of the car. I heard sirens in
the distance and I thought little of it. It was common.
Jetta and I go to bed. Jetta wants to sleep in my bed.
She could not sleep in her own.  Jetta was concerned for
her mother. Ever since she heard of people being killed
by drunk drivers she would tell her mother to be careful.

Two AM I awakened by three loud knocks at my front
door. Thinking it was Brenda I jump out of bed, go to the
door, and 6pen’1t. "It's not Brenda. I'm from ther-- It's

from the Aiken County Coroner's Office. Are you Michael

I asked them to come in. I sit on the couch looking. at

Daryl, the coroner, and I tell him, Go ahead, tell me. He

|{informs me that my wife as well as her sister were

Ndeceased. They had been in a car crash.

Many thihgs took place that night before sunrise. My

home was full of friends'and family. Jetta was mercifully

still asleep; Bailey at a friend's house. My biggest

Adams? Is your wife Brenda Adams? At that point I know.

23
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llconcern was how to tell my girls that their mother was

dead. Bailey arrived home early that morning. She was
not told what had happened; only that she needed to be
home early. When she sees all the cars she thinks we're
having a party, but once she.enters thé house she knows
something is terribly wrong.

I take her hand. 'Shex1ooks at me -- Dad, what is
going on? th%'i,wrong? I lead her to my older daughter
who is still asleep. Jetta; wake up. She sité up,. looks
at me. With tears I tell them that their mother is dead.
Jetta screams, No, no, .no. She covers her face with a |
pillow. She looks at me and asks, Is he dead -- the drunk
driver? T tell her, No. She asked, why? WHy d{dn't he
die?

That night Sunday we stayed,witﬁ friends. _It snowed
and I wept. When- the morning came Jetfa awoke and came
downstairs. Bailey remained in bed. I weﬁt to awake her.

She said to me, Dad, I'm afraid to get up. If I get up

flwill mom still be dead? Much has changed since Brenda and

Sheila's death. Very little remains the same. My girls
no longer have their mother to tuck them in, to go to for
advice, to teach them. They won't have her there at their
graduation, at their wedding. |

Brenda and Sheila's mother and father lost both of

their girls that night; A1l this was caused by a
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decjsion -- a decision that changed everything, that
touched all of our lives. I was taught that for each
decision -- for each choice there are consequences.

In closing that Sunday morning when Bailey asked me
if Brenda would still be dead if she got up I answered
her, Yes, but we are comforted by the knowledge that she
is with the Lord and we will once again see her.

Your Honor, I ask that you give Mr. Jackson the
maximum time allowed by law. I ask this not because of
any personal vendetta. I ask this so that the next time

éomeone has to make the choice to drive drunk or not they

%

may recall this judgment and decide not to drive. Thank

n

you.

THE COURT: How old is Jetta and Bailey?

MRS. KAYLA DODSON: Fourteen and twelve. They are
now.

THE COURT: Jetta is oldest? _

" MRS. KAYLA DODSON: Jetta is younger and Bailey is
the older. |

THE COURT: A1l right. Thank you.

MR. GRIMES: Your Honor, Rose is going to speak. She-
is the‘sister-in-1aw speaking fof Sam Roberts who is
Sheila Roberts' husband.

THE COURT: Your name, again, please, ma'am?

MS. ROSE DAUGHTERY: My name is Rose Daughtery.
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THE COURT: Daughtery?
 MS. ROSE DAUGHTERY: Yes, sir.

THE COURT: D-0-R or D-A-U?

MS. ROSE DAUGHTERY: D-A-U. I'm speaking on beﬁa1f
of my brother. * ‘

THE COURT: Yes, ma'am. His name?

MS. ROSE DAUGHTERY: Sam Roberts. "My name is Sam
Rdberts and I'm Sheila's husband. Sheila and I were

married for 32 years. We met when she was a police cadet

working for the City of Aiken while obtaining a Criminal
Justice Degree at USC of Aiken and I was a fire cadet
working for the City of Aiken while I was getting my
Bachelor's Degree in Accounting at USC of Aiken.

We got married 1n,1978, She was the first female
'traffic officer for the City of Aiken. We had one soﬁ
Kyle who is absolutely her heart and joy of her 1ife. She

was without a doubt, with exception to my mom, the most

giving person I have ever known. I would say this about

her if she wasn't my'wife.

She would do for anyone before she ever did for
herself and then when my son and daughter-in-law announced

to us that we were going to be grandparents she was so

flvery, very happy. She told everyone she knew and could

not wait fdr Jackson to be born. She was going to babysit

him for the first two years and would have made a
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fantastic grandmother. She was going to be ca11ed"
She-She.

Qn January 8, 2011 she gave a baby shower for my son
and his wife. That same night she was killed when
Mr. Jackson decided fdAdrink and drive. Mr. Jackson stold
[sic] my wife from me as well as my son's and grandson's
mother and grandmother. My grandson-never got to meet his
grandmother and every day when I watch Jackson play it
makes me so terribly sad because I so wish she could hold
him and love him like I do. |
» On that day when Mr. Jackson got behind the wheel he
was a lethal weapon. He not'on1y took her jife but he
took part of my 1ife because a part of me died that night

also. Our whole family has suffered tremendously because

of his selfish act. My wife's sister was taken that night
from her husband and daughters. They need their mother so
bad. My father-in-law and mother-in-law were robbed of
two of their daughters because of this senseless act.

My son and his mom were so very, very close and it
has been a very, very bad year for him. I try to be there
for him, but I could never replace the bond that he and
she had. It makes me so sad but also angry because
Mr. Jackson had a choice that night and he chose to

destroy our lives. I am s0 immensely sad and 1one1y

because Mr. Jackson did not care if he destroyed people's

27
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lives that night.

Mr; Jackson ruined at 1east a dozen lives that n1ght

‘IIT feel he should have to pay tremendous]y for all the hurt

he has caused. I will néver be the same. Neither will
any of our family because of'the impact she had on our
Tives and the Tove that Sheﬁgave us." |

THE COURT: How'old was ShéiWa Roberts when she died?

'MS. ROSE DAUGHTERY: Fifty-four.

THE COURT: And how many children?

MS. ROSE DAUGHTERY: One.

THE COURT: How‘oid -- a son?

MS. ROSE DAUGHTERY: Uh-huh. Kyle is 33?

MR. KYLE ROBERTS: 1I'11 be 30 this year.

THE COURT: Thank you, Mrs. Daughtery.

MR. GRIMES: Your Honor, Kyle is going to speak now.

THE COURT: Mr. Robefts -- son? You're Kyle Roberts?

MR. KYLE ROBERTS Yes, sirf January 8 was supposed
to be a day of celebration for my fam11y

I can't read this.

MRS. KAYLA DODSON: It is okay. “"January 8 was
supposed to be day of{ge]ebration for my family. It is a
day that destroyedlit. On January-8 my mom and my auht

hosted a baby shower for what was to be her first

' grandchild. My mom was very excited to meet our son who

"was to arrive in six weeks. The time ended well and I



-—

© W O N OO A~ W N

12
13
14
15
16
17
18
19
20
21

22 .

23
24
25

29

told her I loved her.not knowing those were the last words
I would say to her. ’

At 2 o'clock AM I heard a heavy knock at the door.
It was my dad who could barely stand because he was so
upset. He told me that my mom and my aunt had been killed
in a car accident. After the initial shock we all drove

to MCG to see my mom one last time. A son's last time of

his mother -- a son's last image of his mother should not
be on the hospital operating table.

 Six weeks later my son was born. My mom should have
been there to witness thaf special moment with us. Thanks
to Kenny Jackson the only view my mom has of my son is
from Heaven. As my son grows up I will make sure he knbws
his grandmother, but the only way he will get to know her
is through pictures I have of her. She will never be here
to see him walk, talk, and just grow up.

Every day I drive by my parents' house hoping I will
see her sitting out on the porch, hoping all of this is
just a crazy nightmare. Yet, the reality sets in that she
will never be here ever again. Every day I see the pain
and loss in my father's eyes and it angers me that someone
took her from him. My mom was everything to my dad and he
did everything for her. She was his heart and soul and it

hurts me more that this happened to him because he did not

deéerve this.

29
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1 On the morning this happened my cousin and I had to
2 make the unfortunate trip over to my grandparents' house
3 :to deliver the grave news that two of their daUghtérs were
4 both ki]]ed. They already lost a son about 20 years ago
5 and for them to lose my mom and my aunt, I did not know
6 [[how they would react. When I uttered those words that my
7 |Imom and aunt Brenda were both killed by a drunk driver
8 |lthey both broke down. _ | |
9 My grandfather kept saying, What are we going to do
10 now because my mom he]bedzthem out so much and" -- Sorry,
11 Your Honor.
12 "Everyone loved my mom and aunt and there is not
13 enough time in the world that can Kenny Jackson can get
14 that will ease our pain. Courtesy of Kenny gackson my
15 family's 1ife Was destroyed and we want him to pay for his
16 crimes. I want justice for my grandparents, dad, uncle,
17 aunt Debbie, cousins, my'wife, my son, myself. Most of
18 all I want justice for my mom and my aunt."
19 THE COURT: Thank you. |
20 MR. GRIMES: Your Honor, on this easel below the
21 picture of Sheila and Brendé ---
22 THE COURT: There is a glare on the top. You can
23 just hand it up. |
24 || MR. GRIMES: Your Honor, this is a picture of Sheila
25 énd Brenda together. |
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THE COURT: Al11 right. I can see the other one. Thé
other one is of who?

MR. GRIMES: Kyle's son, the grandson.

' THE COURT: Okay.

MR. GRIMES: Your Honor, we have Brenda and Sheila's
parents. - _
 THE COURT: A1l right. He can stay seated if hé'd
*11ke.

MR. LOWELL T. JETT: It is difficult for me. Excuse
me. I'm Sheila's and Brenda's father and ---

THE COURT: What is your --

MR. LOWELL T. JETT: -- I'd just Tike to tell
Mr. Jackson that he ---

THE COURT: I'd just like his name first.

MR. GRIMES: Just speak to the Judge.

MR. LOWELL T. JETT: To the Judge, okay;

MRS. KAYLA DODSON: Just the Judge and let him know

your name.

“T. Jett.

THE COURT: Yes, sir. 7

I MR. LOWELL T. JETT: Like I said, I am the father of
Brenda and Sheila. They told me that I 5hou1d write

[write down. I wanted to speak from the heart.

MR. LOWELL T. JETT: Okay. It's Lowell Jett; Lowell

something down that I wanted to say, but I didn't want to .

31
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THE COURT: Yes, sir.
MR. LOWELL T. JETT: And maybe I shouldn't say this,

[lbut there is two families that are completely dest#oyed

over this action and it's difficult to realize how much

we've lost in Tosing two daughters at the same time.
Brenda was our travel agent. We -- Someone said that we
did everything together as a family, and we did and Brenda
was the travel agent. She organized all the things and
Shei]é waé the organizer. Once Brenda obtained the condo
or whatever, then Sheila would -- and you don't realize

how much they do until you don't have them any more.

|| That's brobab]y all I need to say.

THE COURT: Thank you, sir.
MR. GRIMES: Fina11y,'we have Brenda and Sheila's

mother. .

THE COURT: Your name, please, ma'am?
“ MRS. BILLIE JETT: Billie Jett.
THE COURT: Yes, ma'am?

MRS. BILLIE JETT: On January 9 at 6 AM there was a
knock on our door. It was our two grandsons. They told
me to sit down and Michael said Aunt Sheila and Brenda .
have been killed in a car accident. No, no, no, I said --
not both of them. That's the morning my heart was torn
from my body. They were not only my daughters, but

friends.
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We as a family did everything together. When their
dad had to go on dialysis and Tater diagnosed with
Parkinson's they were my support grodp. Now we only have
one daughter left which we're thankful for and I don't
want anybody to say to me you know how I feel. Only
another mother who has lost a child this way would know.

‘He chose to drink and get drunk and drive crossing

the center Tine and hit their car. I would 1ike to plead
with you to give him the maximum time. Wherever he goes
his parents can see and talk to him. I will never see my
girls again. Thank you.

MR. GRIMES: Your Honor, as far as I'm aware I don't
believe that the victims in this case had any
relationship, knowledge of, prior experience or dea11n§
with the defendant in this case. That's the state's
presentation.

THE COURT: Mr. Sam Roberts -- he is preseﬁf, too?

_ MR. GRIMES: Yes, Your Honor.
H THE COURT: I just want to let him know that he does
have the right tb speak as well. He's done<that through
%his sister.
Okay; Anyone else, Mr. Grimes?
MR. GRIMES: No. That's it, Your Honor.
THE COURT: A1l right. Mr. Jackson, a while back you

heard a resuscitation of the facts from the prosecutor

33
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about having gone across the center 1ine. 1Is that what>
you did?

THE DEFENDANT: Apparently, that.night -- the only
thing I remember was when I WasAtopping the top of the
hill. The only thing I seen was headlights also and that
Was my last réco]]ection of anything. | |

THE COURT: A1l right. I will accept both pleas at
th1§ point. They have been entered%free1y and
voluntarily. -There 1s a factual basis for the pleas.
Along those 11ne§, what had you had to drink?

THE DEFENDANT: About three 24 ounces.

THE COURT: And you had a .22 blood a1cbho1 level; 1is
that correct?

THE DEFENDANT: Yes, .sir.

-THE COURT: What time did it happen?

MR. GRIMES: Shortly after 10 o'clock; within just a
few minutes after 10 o'clock.

THE COURT: Again, I'11 accept both pleas entered
freely and voluntarily. Mr. Jackson is represented by an
attorney with whom he is satisfied and there's a
substantial factual basis for both.

I'11 be glad to hear from you, Mr. Lyons, and then
from Mr. Jackson.

MR. LYONS: Yes, sir, Your Honor . May it please the

court, -and, Judge, I will be brief. I truly understand
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the pain_that these families have experienced and what

they continue to experience. I know one of the family

members said that they don't want to hear anything about

knowing . how you feel and I understand that sincerely, Your

Honor. Me myself some 30 years ago myself having been a

‘lvictim of someone who was driving under the influence

involved in a car accident and almost took my own'1ﬁfe,.I

|[do have some feelings just standing up here. I have

problems standing and I have to shift some, but definitely
I can't understand the grief that they feel, and, Judge,
my heart goes out to these fémi]ies. - I want them to know
that. I know that doesn't ease their pain, but when I
initially got involved in this case it is a touching

situation knowing that you can lose two daughters so

tragically and so instantaneously and I want them to know

that I feel -- my heart goes out to them.

Judge,AMr. Jackson -- he is a mild-mannered
individual and it is quite tragic for him that he finds
himself facing this court facing the potential sentence
"that.he is facing. Even fhough'he has not led a perfect

11fé, he has up until this point in his life been able to

llavoid serious trouble with the law and I think that is

tragic on his part.

Judge, before this happened hé was working at CVS in

the warehouse. He suffered himself some extensive

35
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[injuries in this tragic incident that kept him from going
back to work. = Judge, I want the family to know that one

of the things that did keep the case'moying along énd did

not resolve in some other fashion sooner is that I felt

that it was my obligations to make sure that there were no

Jlother defenses to try to reason in my mind that a guilty

plea to this case would be the right'decfsjon for

LMr. Jackson to make -- thaf the evidence did substantiate
that he was at fault in this accident to make sure that he
had.no other potentiaT defenses ahd even up until today, -
Judge, -I was apprehensive and I wanted to make sure that I
'was satisfied that there were no defenses and to relay

those sentiments to Mr. Jackson, and so on behalf of

~

HMr. Jackson, Your Honor, I would ask the court to consider

the fact that he has come here in front of this court and
he has taken totaT and full responsibi]ity for these
actions. '

My understanding, Judge, is that he had been at a
friend's house and he had been drinking and obviously he

was drinking too much. No doubt about that. When he told

{lme initially he had had three beers, you know, after I

learned of the blood alcohol level I said that's a lot for
three beers and when he told me the sizes it made a 1ot
more sense; so, Judge, we'd ask the court to consider

Mr. Jackson being here, not taking the court or this
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family through any additional heartache by resolving this
case, accepting his responsibility, not wasting the
court's time or anybody else's and entering this guilty
plea, and, Judge, on behalf of Mr. Jackson I would like to
express his sentiment for this tragic situation and I
&be]ieve,‘Judge, that he's really sincere about that
apology.

THE COURT: Thank you, sir.

Mr. Jackson, what wou]d.you like to say?

THE DEFENDANT: I just -- I just want to let the
families know I truly am deeply sorry. I am. A1l the
years of my life I never thought I would be in a situation
Tike this and I just want to let them know that I'm tru]y;
truly, truly sorry.

THE COURT: A11 right. Thank you, sir. Anyone else,
Mr. Lyons, from the side of the defendant?

Your name, please, ma'am? |

MS. LAWANDA READY: LaWanda Ready.

THE COURT: R-E-D-D-Y?

[ MS. LAWANDA READY: R-E-A-D-Y. Me and Mr. Jackson --
|

we started dating from the time we was 12 -- Tike we was
real young and I just -- I can't believe it happened. I
just want to apologize along with him to the family

because my children are losing -- they're going to lose

%their father along with the whole situation. I just wish

37
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1 that he would never have drove, would never have left

because that night I went and I Tooked for him, but I
couldn't find him to keep him from driving and I 1ooked.
I 1ooked and.1ooked and my phone went dead; so I feel that

I'm responsible as well as him because maybe if I wou1d

never drove. I just want to apologize to the. family along-

with him.

2

3

4

5

6 have found him he would have never left. He would have
7

8 ‘ ‘

9 THE COURT: How old are you? How old are his

0

\Ichi]dren?_

11 , MS. LAWANDA READY: My daughter is ten and my son is

12 seven.

13 THE COURT: A1l right. Thank you, ma'am. Anyone-

14 Jlelse?
15 MR. LYONS: No, Your Honor. ‘
16 THE COURT: A1l right. We'll take a break for about

17 five minutes. Okay.

18 (Whereupon, a break was taken.)

19 THE COURT: A1l right. - We're back on the record in
20 |ithe State versus Kenny Jackson. I made some notes about
21 the preéentatioﬁs as-I heard them and I certain]y agree
22 |lwith one thing that Mr. Reberts -- Mr. Kyle Roberts --
23 |lrelated that_there is not any particuﬁar sentence 16 the

24 {lworld that would ease the paih that these families have

25 experienced and that théy're goihg to continue to
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experience. It is such a senseless thing. Some people in
society kind of laugh away a drunk driving case, but I
certainly don't.

‘When Mr. -- or Ms. Daughtery related that her-
brothers thought Mr. Jackson was simply driving a lethal
weapon down the highway, that's exactly what it was. It
just never ceases to amaze me that folks will continue to

do this and whether you call it a mistake or a willful act

' you have destroyed two families that are basically one big

family and the collateral consequence of this is also your
children are going to suffer in a different way but for
fhe same thing that you did, and as I thought about this
one thing is obvious to me. There's rea11y no such thing
as an absolute just sentence and I've said it before that
I don't know why the 1egis1afure picks -- how they pick
"maximum sentences. I don't know how they pick minimum.
Felony DUI resulting in death having a minimum of one
year -- that's kind of amazing in and of itself that it
could be that small.

What I am going to do is issue sentences that I think
are just and I would dare say that there will be people
who will agree with it, people who will heartily disagree
with it, and there may be soméwhere in between, but I am
doing what I think is appropriate and there is no amount

of time that will be a label on the value of somebody's

39
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1ife because if 25 years is a maximum sentence for one and

125 sentence is a maximum sentence for the_dther,,I think

that belittles the value of their lives. Their lives were
| ' :

worth much more than any number of years anybody can
arbitrarily assign. |

Mr. Jackson, I am going to commit you to -- under

indictment 446 to the South Ca(o1ina Department of
Corrections for a period of 23 years and you're fined
$25,100 and concurrently with that indictment 447, 23
yeérs in the Department of Corrections. -
_ There is nothing anybody can say to you that will
alter what you've done. As a human being my heart

somewhat goes out to you, but you're the one who did this.

Nobody else.
" A1l right. And the fine of $25,100 on that as well.

A1l right. 1It's concluded. Thank you very much.
(End of Transcript of Record.) :
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i .
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. STATE OF SOUTH CAROLINA

) INDICTMENTFOR = . -
o ) . CAUSING DEATH BY OPERATING A ; )
o COUNTY OF AIKEN ) VEHICLE WHILE UNDER THE.INFLUENCE OF‘; : |
ST x ) - DRUGS OR ALCOHOL o

§ 56 05 2945(A)(2)

Ati'a ,_od’rt."'t'j)f General Sessions, convened on March 12, 2012, the Grand Jurors

- ’of-Aikeri"éounty p,lfes;ent upon their oath:

That KENNY JACKSON:drd in Aiken County on or about January 8 2011 whnleil e

dnvrng al'v hlcle under the rm'luence of alcohol, drugs, or a combination thereof do an: ,

act forbrdden by Iaw or neglect a duty imposed by law in driving of said vehrcle by_ o

- farhng to operate vehzcle in a safe and reasonable manner and farlure to masntam proper ;

control of vehicle; whrch'ac:iJ or neglect prommately caused death_ All
in vrolatron of Sectron 56 5-2945 ‘of the Code of Laws of South Carolma (I976) as

amended s

Agaznst the peace and drgmty of the State, and con to rhe statute in such casé made'and o
l - e

prowded
f J/ STROM THURMOND, SOLICITOR




46

.STATE OF SOUTH CAROLINA
COUNTYOF  Aiken

IN THE COURT OF GENERALSESSIONS

)
) S -
STATE ) INDICTMENT/C ASE#: ’ 2012GS0200446
) . ' - ,
Kenny Jackson ) AW M007653
ARK R ) Date of Offense: 17872011 '
Race: ~Sex M . Age: 30 ) S.C.Code § 56-05-2945(A)(2)
0OB: o SSI—__._ ) CDR Code #: 0395
Address: ~ L DRIVE )
City, State, Zip:_ . o ) SENTENCE SHEET
DL T T 5b# sCOTI97587. —"'. ) ¥
-coLvesDNo_lj“MWestDHaznawesUmIj \ A5 eors M 10 ‘O_O Q-‘QS Q0

In disposition of the said mdlcmemcomes oW the Defendantwho was a CONV'CTED OF °' ﬂ PLEADS

TO: DUL/ Felony driving under the influence, death results
in violalion of§ _ 56-05-2045(A '2:: 1 7 of the S.C. Code of Laws, beanng COR Code #0395

(1 NON-VIOLENT I OUS ‘LI MOSTSERIOUS - L1 Mandatory GFS u §17 Bis

> . (CSCw/minor 4" or Levd ACh o
Thecharges: ] As mdmed [j Lesaer tncl:ded Oﬁense [0 Defendant Waives Fresentment to Grand Jury. S (def.s niuals)
The plea is: X Without Nagombons or Recomrmndahon [0 Negotiated Sentence, (O Recommendation by the State.

ATTEST:

ISC garﬂ
WHEREFORE, the Defandantis commnted |o the . State Department of Corrections [ Coumy Dete on Comer,
for a determinate term of Dr [0 underthe Youthfu! Offender Act notto exceed years

m pay a fine of § %gprowded tha [ipon the senvice of - ™ daysimontts Ne_mmymem
of ;plus 2nd-assessments as applicable”; the balance & suspended with probation for

months/years and subpotto South Carollna Deparimenl of Probation, Parole and Pardon Services standand conditions of pmbalon whnch are

incorporated by reference;
g CONCURRENTor . L) CONSECUTIVE to sentence on: O 7 Far A«- #J-—,

e Defendant s fo be given credit for ime served pursuantto S.C. Code §24-1310 to be calculated and aftied by the Slate

Department of Corrections. :
l_l The Defendantis to be placed on Central Registry of Chud Abuse and Neglect pursuant to S.C. Code §1725 135

Pursuant to 18 U.S.C. Section 822, [t Is unlawful for a person convicted of a violation of Sectlon 18-25-20 or 18-25-85 (Crimlnal

Domestic Violence) to shlp. transport, pcmess' or receive a firearm or ammunition.
. SPECIAL CONDITIONS:

O resTiuTioN: O Deferred D De! Wams Haaring [J Ordered PTUP

Total: § L plus 20% fee SETEAYS _ days/hours PubliéSeMc@.EnpbwnénI
Payment Terms:. i : ' 4 Obtain GED [] ; :
] SetbySCOPPPS i - L Attend Voc. Rehab. Or Job Corp,

. e W May serve WE beginning
Recipient: S R .Substance Abuse Counseling . LJ .
*Fine: Lo N ] Random Drug/Akcchol Testing [
§14-1-206 {Assessment 107.5%) T R 1 Al Il, agy %o Fine may be pd. in equal corsecutweweektyln'ommy
§14-1:211 (A)Y1XConv. Surcharge) . " $100 s 1. % pmis.of § Boginning
§14-1:211 (A(2)(DUI Surcharge) |~ - $100 $ T Paid lo Public oefe“"“ndar Fund

§56-5-2965 (DUI Assessment)
§56-1-286 (DUI Breath Test)':
Proviso 47.9 {Public Def/Prob)
§14-1212 {Law Enforce. Funding)
§14-1.213 (Drug Court Surchargs) i i
§50-21-114 (BU! Breath TestFee) |
§56-5-2942(J) (Vehicle Assessment)

13 oo
Cther

s

$

$

$ s
$

$

$

O Abpbinied PD or appofnied other counsel,

Proviso 90.5 (SCCJASurcharge) ! i RS THE TR - §47.12requires $500 be paid to Clerk .
3% to County{ifpaid in mstallmens)‘ R $_1Udg- IS, K 5a @ during ptobabon B -
TOTAL f e P B Y Ny 5% 09 Presiding Judge / h
Llok-otCouriDeputy Cléﬂ( ) Judge Code: (i{/‘t?{-
Court Reporter: Sentence Date =~ 3

SCCAZ17 (0¥/2019) - : ) -

L on i i Ul g

Tk et o
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.STATE OF SOUTH CAROUNA IN THE COURT OF GENERAL SESSIONS ..

)

COUNTYOF Aiken : ) P
STATE . ) INDICTMENT/CASE#: 2012GS0200447

Kenny Jackson ; AW . Moo7ess | i - -
KA ) Date of Offense: CT7812011
Race: - )  SC.Code§: 56-05-2945(A)(2)
D0os8: —— ) COR Code #: 0395
Address: =AmEr ) o
City, State, zip. BECUD e o, ) SEI;I‘TENCE SHEEI’ s
DL# ' 97537 )

'CDLYesl TNo [ ]CMVYesDNoD .HazmatYes LI No ] \ 35‘-[60{'3 G’d \0 ‘QQ bQS \m

In disposition of the sald indicknent comes now the Defendantwho was ) CONMICTED OFor [ PLEADS

TO: DUL/ Felon drivin under(hc influence, death results
. .. . ofthe S.C. Code of Laws, bearing CDR Code # - 0395 N
i US D MOST SERKOUS [ I‘VandabryGPS - L §i-3a5 .

: o {CSC w Aminor 1% or Lewd Ach T

Thechargeis: [yl As indicted, E] Lesser hcluded Oﬂense (0 Oefendant Waives Presentment to Grand Jury. © . -+ -. .- (e s inftials)
The plea is: ] V\Mhout mgchaﬁons or Reconmndatmn o {0 Negotiated Sentence, [] Recommendajionby the Stals. . ! .
ATTEST: HEEX ) ST (1%%

o ;g Baril 5; geénént %C Bar#
WHEREFCRE, the Defendant is committed to the tate Department of Corrections  [] County Detenﬁ Center. .
for a detarminate tam of dapEnaRee (o [0 underthe Youthful Offender Act not to exceed : years

@rm paya fine of § o & 22provded that upon lhe senice of . days/monthsvears ana of payment

of$ ;plus and: assessments as:applicable®; the baBnce © suspended with.probation for i

months/years and subject to South Carollna Departnent of Probation, Parole and Pardon Services standard condﬁoes of probaion whlch are

inporporated by reference.
CONCURRENTor .- (J CONSECUTIVE to sentence on: ovAhar A Véy o
e Defendantis to be given cfedlt forUme served pursuant to 5.C. Code §24-13-40 o be calcuated and 3 by the State

~ Depariment of Comrections.
-1 The Defendant s to be placed on Central Registry of Child Abuse and Neglecl pursuani to S.C. Code §17-25-135.

Pursuantto 18 U.S.C. Section 922, It Is unlawful for a person convicted of a violation of Section 18-25-20 ort 6-26-66 (Crlmlml .
Domesﬁc Violence) to ship, treneport, poasees, or receive a firearm or ammunition. : :

oLt SPECIAL CONDITIONS:
|} RESTITUTION: 0 Deferred . L_;[

Dot Waives Hearlng O Ordered PTUP

Total: $ daysmhours Public Senice Employment
Payment Terms: e o R ObtainGED [(J A
[J setbyscoPPPs !, D , , Attend Voc. Rehab. Or Job Corp.

S : ) May serve W/E beginning
Reclpient: : o _ Substance Abuse Counseling [J.
‘Fine: S $ 25 Jop.0 Random Drug/Alcchol Testing [
§14-1-206 (Assessments 107.5%) . . $ Z‘ 948250 Fine may be pd. in equal ccraecutweweeklyln'ontmy
§14-1:211 (A(1)XConv. Surcharge) " ; $ 100,00 OB 0% prts.of$” . Beginning’ :
§14-1-211 (A)(2)(OVI Surcharge) $ 8 T Padto Rubkc, MW
§56-5-2995 (DUI Assessmen) $ h ot - -
§58-1-286 (DUl Breath Test)| - .. | ¢! $— Other.
Proviso 47.9 (Public DetProb) | $ S%
§14-1-212 (Law Enforce. Funding) $ Zmmed25.00
§14-1-213 (Drug Court Surcharge) © $
§50-21-114 (BUI Breath Test Fee) ; $ T
§56-5-2942(J) (Vehicle Assessment); $ []  Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJASurcharge) i |~ ¢ - 3 §47.12 requires $500 be paid to Clerk
3% fo County (if paid in instalmenss) ; ... $ ’5!2( ) 5«:@ during probafion.

“*»

TOTAL 3 0B 4q  Presiding Judge

H g ;: _'V :;‘ - ‘ *
Slerk-of Cout/Deputy Clerk. NM% Judge Code:

* Court Reporter: _&_4, 4 W\ Sentence Date

SCCA217 (03/2011) - U - (/ ¥
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RN Name(s) of co-defendant(s) (if any)

AV . 015
M 00 TwE3 20, o0 £, 1
00 T35 i
FORMS -
STATE OF SOUTH CAROLINA )
' )
County of Az KEN )
' 4 )
KEnNY TACKSAN 350158 )
Fuli name and prison number (if any) of Applicant )
)
v. ) :
) APPLICATION FOR
. )
State of South Carclina ) POST-CONVICTION RELIEF
)
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to rcoeive consideration by the Court, it shall be in writing (legibly .
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers 10 cach applicable question. If nccessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers,

Since every apphcauon must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Apphcanu should therefore, exercise
care to assure that all answers are true and correct.

lf the application is teken m&mgm it shall include an affidavit (attached at thc back of
the form) sedting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. )

I. Place of detention LIEBER: LARR. INST: , P.O. Box 405,
RipeguiLie, S.0. 29473
2. Name and location of Court which imposed sentence ATKEN CALIAI 7Y CouRT

PO. Box 533, ATKEN, S. L. A980R-65%3

4, The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed: : .
@ d8/2-45-8300496 [ I3 Years of CONFINEMENT
0  Jd0/A-6S-A468%Y b/, :




(©)

The date upon which sentence was imposed and the terms of the sentence:

() MARCH 14,00/2 23 YEARS OF CONEINEMENT
®)

{c)

Check whether a finding of guilty was made: ) ’
afterapleaofguilty T ZeD AuILTY

(b)  after a plea of not guilty

(c)  after a pleaof nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
ND

If you answered *yes” to (7), list:
(a)  the name of each Court to which you appealed:

i AD

ii. AND .

i MO
(b)  the result in each such Courtto which you appealed:
i. NONE

iii.

(c¢)  the date of each such result:
i NONE

iil.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such
' results:

il.

iii. -

If you answered “no’ to (7), state your ;easbns for not so appeeling:
C)

(b)

49
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.

12

13.

© .

State concisely the grounds on which you base your allegation that you are being held in

* custody unfawfuily:

(a) ®Du£ PRéCess v.ng;;r_zdﬂl. @Ng_uz AND AFTER Qzésgvggy
; L

(b) EVIDENCE, [6) INEFFECTIvE ASSISTan CE OF CaunSEL
© RELATED APPEAL s ¥ SuBLecT

State concisely and in the same order the facts which support each of the grounds set out
in (10):

()

©

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? NS

(®)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? __A/A ' '

(¢} - any petition in the United States Supreme Court far certiorari other than petitions,

' _ if any, already specified in (§)? __NO

(d)  any other petitions, motions or applications in this or any other Court? MO

I1f you answered “yes" to any part of (12), list with respect to each petition, motion o5
application: ' )

(a) the specific nature thereof:

i .

ii.

iii.

(b) the ﬁamc and location of the Court in which each was filed:
i. MONE




(c)  the disposition thereof: /
i NANE .
ii. hH
iii. 1
iv, it
(d)  the date of each such disposition:
i all
i i
i, il
iv, 1!
(e) if known, citations of any written opinions or orders entered pursuant to each such
disposition:
i. i
ii. [
i, X
iv. /1
Has any ground set forth in (10) been previously presented to this or any other Court,
- State or Federal, in any petition, motion or application which you have filed?
i
i
If you answered “yes” to (14) identify:
(a)  which grounds have been presented:
i "
ii. i
iit. I
(b)  the proceedings in which each ground was raised:
i i
i, 1
iii. i

Revised 3/2003

oy
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16. Ifany grouna set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented; -
@ '
®)
©
17.  Were you represented by an attorney at any time during the course of: ' .
(a) your arraignment and plea? Vés »
(®) - your irial, if any? ! yes
€)  your sentencing? Yes
(d)  your appeal, if any, from thejudgmerln of conviction or the imposition of
sentence? AlO
(e}  preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
v

18.  [fyou answered ");m" 10 one or more parts of (17), list:

(a)

i,

rn
.

(b)

L

m
n,

jii.

the name and address of each attoniey who represented you:

" MR. CHARLES H.5S. LYMS’.ﬂ

336 TELFAIR STReeT
AuGusTA, LA 26951

the proceedings at which each such attorney represented you:

Revised 3/2003




19.  State clearly the relief you seek in filing this application:
LLTY A, SENTENCE, ¢ VICTZanN

LVER TURN , REVERSED, AND 08 VRCATED.

20.  Are you now under sentence from any other court that you have not challenged?

AND
STATE OF SOUTH CAROLINA )
) ) VERIFICATION
County of )
L, _KENNY TacKsS6n * 350150 , being duly swom

upan my oath, depose and say that { have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence sttacked in this application; and that the matters and

allegations therein set forth are true.

SWORN mm before me this é SR,
day of , O IR
Q]Z/ﬂ,&d {L.S)

Public U

My Commission E.xplrcs { /oz Lf ,l &»O/ 2

Revised 3/2003
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-

. APPLICATION TO PROCEED WITHOUT PAYMENT
‘ OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, _KENNY TaeK <HN * 3561540 , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application [ declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action and [ believe 1 am entitled to redress.
(2)  Because of my poverty | am unable 10 pay the costs of said proceeding or give

security thereof.
Fonsg 7oers—
L4 ”

Applican

SWO r affirmed{o and subscribed before me this
{ ay of & )

4 l Gotary Pubtic [/
My Commission Expires: /,/ X f{ r} a@/ 3

Revised 3/2003




MR. KennY TACKSON # 350450

Tuvg 24 2l0/d
P.O. Box J05/ LooPER A-37
Kivaeviiee, S.C. 29972

ALK L 7Y (w7 HawsE

AT MES. LTZ Bodard, (LerK
BST LFFrce Rix 593

Arted, S.C. d9803-0583

DEAR  HONDRABLE (G0DARD;

MAY You ~PLEASE BE So KIND BY FORWARDING ME A COPY OF

THE FOLLOWING WARRANTS: 493LboOBY /0 -/9'460/35"‘9‘“[%“’,"“”’!
o DS 39960CK  3-9- 003

*H436487  §-9- J007-Faksm| beech Tsbnd
MO0 765 3 2-4- 20//-attathd 5
NMOO 7655 -4 - a0//-attoiiud

NMIO 7656

2-4- 071 -t

SECONDLY, MAY You ALSS FORWARD ME A STAMP-CLSCKED-
IN COPY OF THE ENCLASED FC. R APAICRTZON wITH THE
SELF - STAMPED ENVELOPE Z7VE FnClASED. THwK Yar vEeY

MUCH In ADBNCE MRS, GODARD Fix Your  TIMe, ASSISZCE,
£7¢.

'éjfx’fcf/au)/ gz 7D,

+ Mr. Jackem - S Bray et
We are nof in possesSton
of Ghe Jm:‘caﬁWrrszs

ay (ntudt
oy As/:m Beeeh-rslandl Maﬁ Cawd:a?
AAT Galeway Dr.sk (23, fiken SC Ad%03
for # 23600 BY + H 436

48%. Have no info en# 39900 ck N
Good Luck - Anifa L2l 1 :
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT
Kenny Jackson, #350150, | ) | Case No. 2012-CP-02-1544
 Applicant, ; |
v ; RETURN

State of South Cﬁrolina, ;

Réspondent. g

)

The Respondent, making its Rcﬁu‘n to the application for post-conviction.reﬁef, filed June 26,

2012, would respectfully show'thi_s Court: |
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Aiken County Clerk of Court. The Applicant waé true bill
indicted during the March 2012 term of the Aiken County Grand Jury fo‘r two counts of Causing
Death by O?erating a Vehicle While under the Influence of Drugs or Alcohol (2012-GS-02-0446, -
0447). Charles H.S. Lyons, ITI, Esquire, represented him. On March 14, 2012, Appliéant pled guilty
as ihdicted to both counts before the Honorable George C. James, :Ir., who sentenced Applicant to
twenty-three years imprisonment and a $25;100 fine for each count, with the sentences to run
concurrently. Applicant did not appeal his convictions or sentence.

Attached herewith and incorpbrated herein are the records of the Aiken County Clerk of

. Court regarding the subject convictions and the Applicant's records from the South Carolina

Department of Corrections; Applicant’s guilty plea transcript has been ordered and will be forwarded

1 of7




upon receipt. The Respondent reserves the right to amend this Return upon receipt of any relevant
materials.
IL

In his current Application, the Applicant alleges that he is being held in vc‘ustody unlawfully
for the foliowing reasons:
Due Process Violation;
Newly and after Discovered Evidence;
Ineffective Assistance of Counsel;

Belated Appeal; and
Subject Matter Jurisdiction.

N

Any claims not specifically enumerated in the post-conviction application or amendments will be

opposed by the State at an evidentiary hearing, and the State will §eek summary dismissal of vague

or general claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should be made
well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.

ML

The Applicant alleges that he was denied due process of law. The Applicént's allegation

claims infringement of his rights under certain amendments to the United Stateé Constitution.

However, the Applicant fails to set forth with specificity the grounds upon which these constitutional

- violations are based. The»Um'form Post-Conviction Procedure Act requires that the Applicant must

"... specifically set forth the grounds upon which the application is based." Secﬁon 17-27-50 of the

Code of Laws of South Carolina (1976). In an application for post-conviction relief, it is incumbent

upon the Applicant to make at least a prima facie showing which would entitle him to relief before

an evidentiary hearing will be scheduled and held. Welch v. MacDougall, 246 S.C. 258,143 S.E.2d

455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Since the Applicant has

20f7




58

failed to make even a prima facie showing, the Respondent would submit that this allegation should
be dismissed for failing to meet the requirements of the Uniform Poét-Conviction Procedures Act.
Th1s allegation is so vague that it is impossible for the State to respond.
IV
The Appli;:ant’s second claim is an allegation that newly discovered or after discovered
evidence exists. The Applicant waived his right to a jury trial. If the Court determines that the
Applicant knowingly and voluntarily pled guilty, the plea waives any non-jurisdictional d¢fects and

defenses, including challengés to the sufficiency of the evidence. See Whetsell v. State, 276 S.C.

295, 277 S.E2d 891 (1981); Rivers v. Strickland, 264 S.C. 121, 213 S.E.2d 97 (1975).

Furthermore, this contention is vague and general in its terms. There are no specific

allegations of the nature of the evidence. A defendant requesting a new trial based on after

_discovered evidence must show that the evidence;

(1) Is such as would probably change the result if a new trial was had;
(2) Has been discovered since the trial; (3) Could not by the exercise
of due diligence have been discovered before the trial; (4) Is material
to the issue of guilt or innocence; and (5) Is not merely cumulative or
impeaching. Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854,
855 (1983). ‘

The Applicant has not showh that the alleged evidence meets any of the requirements for after-
diséovered evidenée, as he. fails to even state to what evidence he is referring. The Court should
summérily dismiss this allegation.
V.
In a post-conviction relief action, the Appliqant bears the burden of proving the allegations in

his application. Butler v. State, 286 S.C. 441,334 S.E.2d 813'(1985). Where the application alleges

" ineffective assistance of counsel as a ground for relief, the Applicant must prove that "counsel's

30f7




conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measﬁre of performance is whether the attorney provided representation within
the range of compétence required in criminal cases. The courts presume that counsel renderéd
adequate assistance and made all significant decisions in the exercise of reasonable professional

judgment. Strickland, 466 U.S. 668. The Applicant m_ilst'oyercome this presumpﬁon in order to

receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

" The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.
Under this prong, the court measures an attorney’s pexforman;:e by its "reasonableness under

professional norms." Cherry, 300 S.C. at Vll7., 386 S.E.2d at 625, citing Strickland. Second,

counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy eithgr reéuiremeﬁt of the
Strickland test. However, the allegation of ineffective assistance of coﬁnsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 8.C. 264,305 S.E.2d 247

4of7
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(1983).
VL

Applicant claims that he was denied effective assistance of counsel because his trial attorney

did not file an appeal from his conviction. In Roe v. Flores-Ortega, 528 U.S. 470, 120 S.Ct. 1029,
145 L.Ed.2d 985 (2000), the United States Supreme Court found that counsel does not always have
to consult with a defendant regardi;ig an appeal. Counsel musi oﬁly consult with a defendant about A
an appeal in two situations: (1) where a rational defendant would want to appegl, as when there are

non-frivolous grounds for an appeal, or (2) where a defendant reasonably demonstrated to counsel

that he was interested in an appeal. Id. Courts must take into account all information counsel knew or

should have known in making this determination. Id.

Respondent submits that trial co;insel for the Applicant was diligent in his representation of

Applicant and that he performed within the wide range of reasonable professional assistance.

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). In Strickland, the United States
Supreme Court held that a convicted defendant's claim that counsel's assistance was so defective as
to reqhire a reversal of a conviction requires that the defendan? show, first, that counsel's
performance was deficient and, second, that the deﬁcier_;t perfoﬁnance prgj udiced the defense so as to
deprive the defendant of a fair trial. R/espondent submits that trial counsel's ﬁcrformance was not

deficient nor was the Applicant prejudiced in any way by such performance. The decision of the

South Carolina Supreme Court, in White v. State, 263 S.C. 110, .108 S.E.2d 35 (1974), holds that

even though the post-conviction relief court finds that the Applicant had never voluntarily and
intelligently abandoned his appeal, the court has no jurisdiction to grant a belated appeal.. However,

where an accused establishes in a post-conviction relief hearing that he was unconstitutionally
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deprived of his statutory right to a direct appeal, the South Carolina Supreme Court, upon an appeal
of the post-conviction relief decision, will review the trial record and pass upon all issues properly
raised and argued as if the direct appeal has been perfected.

Respondent submits that this allegation is totally frivolous and demands strict proof thereof.

Nevertheless, the allegation raises a question of fact, which cannot be conclusively refuted by the

record Iahd, therefore, requires that an evidentiary hearing be held. Sharper v, State, 279 S_.C. 264,
305 S_.E.Zd 247 (1983); Delaney v.- State, 269 S.C. 555, é38 S.E.2d 679 (1977).
VIL
The Respondent submits that the Applicant’s claiﬁ that the circuit court lacked subject
matter jurisdiction is meritless.v A circuit court has subject matter jurisdiction to convict a defendant
of an offense if there is an indictment that sufficiently states the offense, the defendant waives

presentment, or the offense is a lesser-included offense of the crime charged in the indictment. State

v. Wilkes, 353 S.C. 462, 464-465, 578 S.E.2d 717, 719 (2003), citing Brown v. State, 343 S.C. 342,

540 S.E.2d 846 (2001). In this case, the Applicant was indicted by the Georgetown County grand
jury. That indictment was true-billed and signed by the foreman of the grand jury. The said
indictment contains all the necessary elements of the offense, and further cites the applicable statute.

- A presumption of fegulaﬁty attaches to all proceedings in the courts of this State, and it is

incumbent upon one who :challenges a proceeding to prove his claims. See, e.g., Tate v. State, 345

S.C. 577, 549 S.E.2d 601 (2001); Pringle v. State, 287 S.C. 409, 339 S.E.2d 127 (1986). The

Applicant here cannot show any irregularity, because the indictments in question are sufficient on

their face. Therefore, the Respondent would move for summary judgment on this allegation pursuant

to S.C. Code Ann. § 17-27-70 (2003), because there is no issue of material fact relating to this

6of7
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allegétion and it should be dismissed as a matter of law.
VIIL
Each and every allegation contained yvithin the application not hereinbefore either expressly
admitted, qualified or explained is hereby denied. |
X
WHEREFORE, having made its Return, the émte requests that an evidentiary hearing be held
solely on the issue of ineffective assistance of counsel and whether Apiolicant is entitled to a belated

appeal.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH _
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attomey General

MEGAN E. HARRIGAN
Assistant Attorney General

" By: Aé%%iﬁé ! € fﬁ NA g%m_lu
ATTO YS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
Telephone: (803) 734-3737

1, 2012

7 of 7



63

STATE OF SOUTH CAROLINA ) :
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN )
)
) 2012-CP-02-1544
)
KENNY JACKSON, 350150, )
~ )
Applicant, )
) . _
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
A ' )
Respondent. )
)
1. I'am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the 4above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Ziva Bruckner, Esquire
Capers Dunbar Sanders & Bruckner, & Bellotti, LLP

2604 Commons Blvd
"Augusta, GA 30909-2080

DATED this 11" day of September, 2012.
Do Wenra/

Lauren Meara, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) - FOR THE SECOND JUDICIAL CIRCUIT
Kenny Jackson, #350150, ) Case No. 2012-CP-02-1544
Applicant, ) '
. ) A
V. ) MOTION FOR A MORE DEFINITE
) STATEMENT
)
State of South Carolina, )
Respondent. )
)

The Respondent, making its Motion for a More Definite Statement to the application for
post-conviction relief, filed June 26, 2012, would respectfully show this Court:
L

In his Application for post-conviction relief, the Applicant alleges that he is being held in

custody unlawfully for the following reasons:

Due Process Violation;

Newly and after Discovered Evidence;
Ineffective Assistance of Counsel;
Belated Appeal; and '
Subject Matter Jurisdiction.

Nk W=

Applicant mércly lists these five grounds for relief in his Application withéut any additional
information or fa;:ts to support such gfounds. In its Return, dated September 11, 2012, Respondent
stated: “[a]ny claims not specifically ehﬁmerated in the post-conviction appiication or amendments
will be opposed by the State at an evidentiary hearing, and- the State will seek summary dismissal of
vague or general claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should be
made well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.” This Return

was served on Applicant’s counsel, Ziva Bruckner, Esquire, on September 11, 2011.
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Asof today’s date, Applicant has not amended his application or provided Respondent with
any facts to support these grounds for relief. Applicant has yet to explain with any specificity
whatsoever, the actual scenarios/facts upon which these supposed claims are based. The Uniform
Post-Conviction Procedure Act requirés the.Applicant to "specifically set forth the grounds upon
which the application is based." S.C. Code Ann. § 17-27-50 (1985).

The Respondent submits that it would be unfair to wait until the day of the hearing to ﬁnalfze
the specificity of plea counsel’s supposed errors. The Respondent and blea counsel(s) are entitled to
adeqUaiely prepare for the hearing; to withhold the specific grounds and amend only on the day of
the hearing prejudices the Respondent and plea counsel.

The Respondent respectfully submits that it is incumbent on the Applicant to amend the
é.pplication and provide specifics sé that adequate preparation is possible. The Respondent reserves
the n'ghti to request that any amendment(s) withheld until the last minute be stricken because of
undue prejudice to the Respondent. Rule 15(a), SCRCP.

I

WHEREF ORE, the Respondent objects to any last minute amendment(s) because there

would not be sufficient time to adequately prepare/respond.

K Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

20f3

65




66

January 11, 2013
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SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General

By AMado € H
ATTORNEYS FOR RESPONDENT
Office of the Attorney General -

Post Office Box 11549 o
Columbia, South Carolina 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA - ‘
IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN

2012-CP-02-1544

KENNY JACKSON, 350150,

vvvvvvvvvvvvvvvv

Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, |
Respondent.
1. I am an employee of the Respondent in the aboile;captioned action.
2. Regular communication by miail exists throughout the State of South Carolina and that this

is a proper c1rcumstance of service by mail.

3. I have this day served a copy of the Motion for a More Definite Statement in the
above-captioned matter on the following persons by depositing same in the United States mail,

postage prepaid:

Ziva Bruckner, Esquire
Capers Dunbar Sanders & Bruckner, & Bellottx LLP

2604 Commons Blvd
Augusta, GA 30909-2080

DATED this 11" day of January, 2013

/]

Lauren Meara, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) FOR THE SENCOND JUDICIAL
- )
Kenny Jackson, #350150 ) Case No. 2012-CP-02-1544
Applicant, )
V. ) RETURN TO MOTION FOR A
) MORE DEFINITE STATEMENT
. State of South Carolina, )
Respondent. )

NOW COMES Applicant, Kenny Jackson, and files this his Return to Motion for
a More Definite Statement and respectfully shows to the Court as follows:

1.

Applicant filed his application for post conviction relief on June 26, 2012.
Respondent did not file its return to the application until September 7, 2011. On January
11, 2013 Respondent forwarded to the Court for filing and served a copy on applicant’s
counsel this Motion for a More Definite Statement. At the time Respondent filed its .
Motion, a hearing on the application had already been scheduled to take place on
January 23, 2013 and notice had been served on the parties. Applicant submits to the
Court that Respondent’s motion is untimely in that it waited until just a few days before

- the scheduled hearing and subsequent to the scheduling of the hearing to file this

motion.
2.
If indeed Respondent wishes to have a more definite statement of the applicant’s

application, it should have filed the motion long ago giving the applicant time to
respond and possibly amend his application. o

3.

Therefore Applicant respectfully requests that the Court deny respoﬁdent’s |
Motion to Dismiss and allow the hearing scheduled for January 23, 2013 to go forward

" as scheduled. In the alternative Applicant respectfully requests that the Court continue

the hearing and allow Applicant sufficient time to provide additional statements
regarding his application.




This 17* day of January, 2013

Ziva P. Bruckner=" /

Capers, Dunbar, Sanders, Bruckner & Bellotti, LLP  Attorney for applicant

2604 Commons Blvd.
Augusta, GA 30909
Office 706-722-7542

SC Bar No.: 9025
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~ COUNTY OF AIKEN

IN THE COURT OF COMMON PLEAS
FOR THE SENCOND JUDICIAL

STATE OF SOUTH CAROLINA

Kenny Jackson, #350150 Case No. 2012-CP-02-1544

Applicant,
V. CERTIFICATE OF SERVICE
State of South Carolina,

Respondent.

‘Thave this day served a copy of the Retﬁm Motion for a More Definite Statement
in the above-referenced matter on the following person by depositing same in the

 United States mail postage prepaid:

Meagan E. Harrigan
Assistant Attorney General
Post Office Box 11549
Columbia, SC 29211-1549

This 17* day of January, 2013

— =2

Ziva P Brucknet
Capers, Dunbar, Sanders, Bruckner & Bellotti, LLP  Attorney for applicant

2604 Commons Blvd. SC Bar No.: 9025
Augusta, GA 30909 : '
Office 706-722-7542



State of South Carolina : -
) Court of Common Pleas
County of Aiken ) 2012-CP-02-01544

Kenny Jackson
Applicant
VS.

State of South Carolina
Defendant

January 23, 2013
Aiken, South Carolina

BEFORE:
The Honorable Doyet A. Early, III} Judge.

APPEARANCES:

Ziva P. Bruckner, Esq.
Attorney for the Applicant

Megan E. Harrigan, Esq.
Attorney for the Defendant

Lisa H. Davenport, RPR
Official Court Reporter

Transcript of Record
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INDEX OF WITNESSES
KENNY JACKSON

Direct By Ms. Bruckner

Cross By Ms. Harrigan
Redirect By Ms. Bruckner
Recross By Ms. Harrigan .
CHARLES H. S. LYONS, III
Direct By Ms. Harrigan

Cross By Ms. Bruckner

EXHIBITS

NO. ~ DESCRIPTION - C 1D
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(Whereupon, on January 23, 2013 the following
prdceedﬁngs were hé]d:)

MS. HARRIGAN: Applicant was indicted during the
March 2012 term of the Aiken County Grand Jury for two

counts of causing death while operating a vehicle while

llunder the influence of drugs or alcohol. He was

represented by Charles Lyons, III, who is present in the

courtroom. On March 14, 2012 Applicant plead guilty as

indicted to both counts before the Honorable George C.
James, Jr., who sentenced Applicant to 23 years
himprisonment and $25,100 fine on each count with thé
sentences to be served concurrently.

Applicant did not appeal his convictions and
sentence. He did, however, filed a timely application for
post-conviction relief on June 26, 2012. He is
represented in this action by Ziva P. Bruckner and I'11
“turn it over to Ms. Bruckner af this time.

THE COURT: Ms. Bruckner, you may proceed.

MS. BRUCKNER: Mr. Jackson.

THE COURT: 'You're Mr. Kenny Jackson?

THE APPLICANT: Yes, Your Honor. |

THE COURT: Please come place your left hand on the

Bible and raise your right.

as Tfollows:

KENNY JACKSON, after being duly sworn, testified
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DIRECT EXAMINATION

BY MS. BRUCKNER:
Q Good mornihg, Mr. Jackson. Wou1d you please state
your name?. | |
A Kenny Jackson. | _
Q And you recall that you pleaded guilty to the two
indictments that involve the -- that were discussed by the

prosecutor here?

A Yes.
Q Were you represented by an attorney for your trial -
I mean, for the proceedings involving the case?

Yes, I was.
Who was your attorney?

A‘Char1es‘Lyons.
You made a decisiqn to plead guilty; correct?
Yes. _
Did you disCUés with'Mr. Lyons the guilty plea?
Yes, at that time. N '

o > o » o > p »

Did he discuss with you what was the,sentence that
you were going to get if you plead guilty?
A Yes, he had to]d me 20.
THE COURT: Told you what?
THE DEFENDANT: Twenty.
Q Did he tell you that you would get 20 for both --

that you would end up Serving just 20 yeafs for both of
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Q

|

those causes; right?

A Excuse me?
e Is that what you said?
A I didn't understand the question.
Q You were going to serve 20 total?
A Yes.
Q What was the actual sentence that you received?
A I received 23.
Q And were you surprised when that was the sentence you
received?
Yes, I was.
Why were you surprised? |
Because I thought it was going to be 20.
What are you asking the judge to do for you today?
1 The 20. |
You mean you want him to change the 23 to the 20
ecause that was your underétanding?
Yes.

.MS. BRUCKNER: Thank you, Your Honor. That's all I

have.

MS. HARRIGAN: May it please the court.
CROSS - EXAMINATION

BY MS. HARRIGAN:

Mr. Jackson, how many times did you meet with your

attorney Mr. Lyons before your gUi1ty plea?
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A It was three times.
Q Was he appointed or did you hiré him?
A I hired him.
Q Do you recall reviewing discovery materials pf
Mr. Lyons?
A Yes. We went over motions of discoveries.
Q Doxyou recall discussing possible defenses with
Mr. Lyons? |
A 'Maybe once. ‘
Q But you did discuss possible defense?
A Yes, we discussed it.
Q Did you give him any leads of potential witnesses to
investigate for your case?
A Well, I didn't really have no witnesses at the time.
Q Did you discuss any p1ea_offers made by the state
with Mr. Lyons? |
“A Excuse me? |
Q Did you discuss any plea offers made by the state
with Mr. Lyons? |
A Plea offers? Just the one that we discussed the day
when we was going to court.

IQ Do you recall what plea offer was from the state?

A From the state? From my recollection it was 20.

A1Q  ° You told Judge James that you were satisfied with

Mr. Lyons' representation; is that correct?
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A Yes, I was.
Q And you told Judge James that Judge Lyons -- that
Mr. Lyons had done everything he possibly could have to
properly represent you?

HA Yes.
Q And that 1nc1Uded interviewing witnesses, examining

evidence and analyzing your defenses; correct?

A Yes. _

Q And you told Judge James it was your decision to
plead guilty; correct? |

A Yes.

([ Do you recall waiving your constitutional right at

your guilty plea proceeding?

A Yes.

Q AAnd you told Judge James that you had been drinking
prior to driving; correct?

Yes.

And you were under oath then; correct?

Yes.

And you admitted you were guilty; correct?-

Yes. |

So you are guilty of these offenses?

Yes.

o o P O T O P

And you apologized to the victims during your guilty

plea; correct? .

17
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A Yes, I did.

Q  And one of your allegations that youfve raised in
your application is that yourvattorney didn't file an
appeal on your behalf; correct?

A Yes.

Q | Did he advise you of your right to appeal?

A I had told him, you know, right before I left out to
file an appea1.on my behalf.  He never did get,around to
doing it. 4 |

Q And Judge James advised you during yoUr guilty plea
that you had a right to appeal within 10 days; corrécf?
A Yes.

Q@ So ybﬁ knew you only had 10 days towfi1e an appeal;

correct?

A Yes.

Q Did you ask your attorney to file an appeal?

A Yes. |

Q How?

A Right before'I 1eft.out the courtroom.

Q Did you ever follow up with that?

A I had my sister also tried to call him and get in -

touch with him about f111ng the appeal, but she never was

able to get in contact with him.

{la Did you send him any letters or written requests?

A No.
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iA Yes.

MS. HARRIGAN: No further questions, Your Honor.

THE COURT: Anything on redirect?
REDIRECT EXAMINATION

BY MS. BRUCKNER:
Q Mr. Jackson, when you responded to the Judge's
questions as to whether or not you were satisfied with the
representation you received was that before or after the
sentence was-dec1ared by the Judge?
A That was before.
Q Before. Okay. And your main concern is that the
sentence was what you were not told you would get; is that

correct?

MS. BRUCKNER: Thank you.
MS. HARRIGAN: Just briefly, Your Honor.
RECROSS-EXAMINATION

"BY MS. HARRIGAN:

Q When you plead before Judge James you acknowledged
that you knew this was an open sehtence; correct? That
Lthere were no negotiations or recommendations being made

by the state?

A No.
Q Did you sign sentencing sheets that acknow1edged
that --

A I signed---
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"Q -- there were no negotiations or recommendatjons?
A . the sentence sheet, but I didn't see anyfhiﬁg, you
know. It éaid one to 25, but I was Tooking to the 20.
Q Do ybu have a copy of your sentencing sheets 1in front
of you? ' | | |
A I'doh't have one right now.
MS. HARRIGAN:. May I approéch, Your Honor?
THE COURT: = You may. ‘
Q Mrf Jackson, I am going to hand ybu a copy.of your

sentencing sheets for each of your indictments and

charges.

Can you show me where on there it promises that “

you're going to get 20 years?

A

It doesn't say. It was verbally discussed. It

doesn’'t have it in writing.

Q

Do you nbtice where on those two sheets that it is

lImarked that this'p1ea is without any negotiation or

recommendation from the state? I:be11eve the portion is

highlighted.

A No.

Q With that----

A Okay. |

Q Do you ackhow1edge that's checked on both of those
sheets?

A Uh-huh.

Q Is your signature on those sentencing~sheets?
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A Yes.
Q On both of them?
A Uh-huh.

MS. HARRIGAN: No further questions, Your Honor.

THE COURT: You may step down. NextAwitness, please.

MS. BRUCKNER: I have no further witnesses, Your
Honor.

THE COURT: Thank you.

MS. HARRIGAN: The stateAw111 call Mr. Charles Lyons.

THE COURT: Mr. Lyons, come forth, please.

~ CHARLES H. S. LYONS, III, after being duly

sworn, testified as follows: |

DIRECT EXAMINATION

lIBY MS. HARRIGAN:

Q Good morning, Mr. Lyons.

A Good morning.

Q How long havé you been practicing law?

A Twenty-six years.

Q And what percentage would you say is criminal defense
work?

A At Teast .half.

i1Q Were you appointed or retained in this case?

A Retained.

Q Have you had an opportunity to review your file prior

to coming into court today?
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A Yes.
Q Do you recall how many times you met with Mr. Jackson
to discuss these charges? '
A We met a number of times. I dohﬂt know exactly how

many; but we did talk a number of times about the case.
Was he out on bond before his guilty plea?

Yes. ’

Do you recall where you met with him?

My office.

Did you also correspond any other way?

Phone.

o O r O r P

During these meetings and discussions were you able
to go over his indictments and the charges he was .facing?
A Yes. We, you know, talked about possible defenses,
possibility of maybe trying fo suppress the evidence, that
type of thing. | |

Q Did you discuss potential sentences he might receive?

A Well, he knew what the maximum sentence was that he

llwas looking at on each count.

Q Did you ever édvise him of .a sentence he 1ikely would
receive if heAp1ead guilty?

A I advised him as to the sentence possibility. Me and
ME. Grimes, the Ass%stant Solicitor who prosecutea the
case, we actually had -- we actua11y‘spoke with Judge

James prior to sentencing to get a feel for what he would
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fA¥ 1 do in the case and he informed us that he would -- he
— 2 would give him a concurrent sentence. So my information
3 |lthat I passed on to the client was that the maximum
4 sentence that you would receive on that day of sentencing
5 would be 25 years. |
6 IQ Do you recall any discussions with youf client where
7 you promised him he would receive a 20-year sentence?
8 IA . There is 'no way I would have told him that because,
9 you Kknow, i told him what the maximum sentence was. The
10 IJudge didn't -- he didn't tell us what he was going to
11 sentence him to, but he said it wouldn't be more than 25
12 years.
<:> i3 Q Do you believe he understood that he was facing up to
14 |25 years -- '
15 |A No doubt.
16 Q -- if he plead guilty? Were you with Mr. Jackson
17 - ||when he signed the sentencing sheets? '
18 A Yes.
19 Q Did he acknowledge that this plea was without
20 negotiation or recommendation on the sentencing sheets?
21 A Yes, he understood that. ’
22 Q Do you recall receiving Mr. Jackson's diécovery file
23 in this case?
24 A Yes.
. 25 |lQ Did you review those contents with him?
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A I copied it and gave him a copy of it. )
Q What was the extent of the evidence againsf him in
this case?
A . Well, if the results of his blood alcohol testing --
if that came into evidence, the case would be over. It
wouldn't last 1ong!
Q Do you recall what his blood alcohol content was?
A It was .22, I believe.  He passed the 11ne'of ¢ars.
I think it was about six cars, I believe, he passed and
the last car he passed was a lady who wasfan EMT who was
off duty and shortly after he passed thgt car she crested
the hill and she testified -- well, she'gave the court a
statement saying that interview and came upon the éccident
which he was involved in.
Q Did he also give é statement to law enforcement
admitting to drinking? _
A I don't think he -- I don't remember if he gave a
statement where he admitted tﬂ drinking oF not. I know
there was a strong odor of alcohol when the trooper
appfoached the vehicle and there was a smell of alcohol
when he was in the emergency room at the Medical College
of Georgia.
Q Based on your reviéw of the file and your discussions
with your client were you abTe to develop an opinion on

the state's ability to prove that he was guilty beyond a
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reasonable doubt?

A I think they would have been able to prove it pretty

easily.

Q Did you dichss this wifh Mf. Jackson?

A Yes.

Q Do you feel you spent sufficient time preparing this

case for trial or guf]ty plea?

A Yes.
Q What sort of investigation did you do in this case?
A I talked to witnesses, reviewed the video interview,

looking over documents to see if there was a way possibie
to attack the testing -- the blood testing -- any way to
keep that evidence out, and a lot of research surrounding
that issue and Jjust didn't find anything that we could
march on on that issue. | ’

Q U]timéte]y, whose decision was it for Mf. Jackson to
plead guilty?

A It was ultimately his decision, but I strongly
“encouraged him to éonsider p1eéd1ng guilty. He was.facing
a lot of time. Quite frankly, I told him that I think the
Judge was really giving him a break to allow him to plead
to a concurrent sentence.

Q Did you advise him of his right to appeal his gu11ty

plea?

A I told him about -- I talked to him about appeal, but
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I didn't think he had anything really to appeal on.
Q Is it your standard practice to advise the client
thaf they can file an apbea] from guilty plea?
A Yes. |
Q@ . Do you recall Judge James informing your client of
his right to appeal within 10 days?
A He did.
Q Did he ever request yoﬁ fi]e an appeal on his beha1f?
A No. The only thing -- I know one of his sisters

called me a few days after the.sentencfng ahd the topic of
the conversation was that there was supposedly another
person driving the car. It was supposed to be an
ex;gir1friend of somebody of Mr. Jackson who was actually
driving the car and supposed to been some person who 1lived
near Wheré the acbideht took place where this person
supposedly ran and knocked on the door. 'Thét was the
first time I ever heard anything about somebody else
driving the car. »
Q But just so we're clear, there was never a request
for him to file an appeal on your behalf? |
A No. )

~ MS. HARRIGAN: No further questions, Your Honor.

THE COURT: Cross. ,
CROSS-EXAMINATION

BY MS. BRUCKNER: | |



e’

-

N N N NN N - —_ - — - - - —_ —_ -
8] H» w N - o © oo ~ (o] (8)] H w N -

17

Q Mr. Lyons, you mentioned that you discussed the range

of one to 25 that Mr. Jackson can get for the two

offenses. Will you agree with me that sometimes even
though the individual is presented with a range there is
also a discussions of what he's 1ikely to be getting from

the judge even though the judge, of course, does not make

fla commitment ahead of time? 1Isn't that true?

A Yea, that's true; however, under these facts I

thought anything 25 or less was going to be very gracious.

I mean, you had two people who got killed in this accident

and, you know, a sentencing judge could have very easily
sentenced Mr. Jackson above 25 years.

Q Well, you would agree with me that the difference
between 20 and 23 is not that large, and if he recollects
20, then he heard it somewhere. Wouldn't that be‘true?

A Yes, he heard it in his mind because he didn't hear
it -- I'11 tell you who he didn't hear it from. He didn't
hear it from me. There is no doubt about that. I had --
there was no incentive, I mean, when you think about it.
There is no incentive to plead to 20 as opposed to the
Judge had you capped at 25. You didn't have a defense.
You weren't going anywhere. So it wouldn't be a
motivating factor for me to get him to plead to say, well,
you're going to get 20 becauée just -- the motivating

factor for him to plead was that he wasn't going to get
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Jmore than 25. That's what I stressed with him.

Q . Well, with your experience in doing so much criminal_
wprk you had somé feel for how much a person might get
Weven,though you don't have a dfrecf commitment from:
someone that that is what he will get and so isn't it
possible that you suggested to him that he would probably
gét 20, and he would not get any more than that?

A Quite honestly, I thought he was going to get 25
years.

Q You mentioned that he never directly asked you to '
appea1 the éentence within the 10 days; is that correct?
A I think we talked about it.

Q Did he ever give you anYthing 1n‘wr1t1ng thaf says
I'm okay with the‘sentence and I am not interested 1in an
appeal?

A No, he didn't.

Q So you don't have any document or any record thét
would show that he décided to forego an appeal and not
really ask for an appeal?

A No. I don't have any document at all, no.

Q So you're just -- you're speaking about pure

recollection --

A Right. v
Q -- that he did not ask you specifically to appeal?
A No. | |
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That's all you can go on; right?

That's correct.

How many cases do you handle per year, would you say?
I'm really not sure. Criminal cases? Quite a few.
Quite a few?

Right.

o O r P P OO

You remember the details of each and every one of
them? You would agree with me that that is highly

un11ke1y that you can remember all of the details of these

cases?
A I can remember the details of most of my criminal
cases. I can tell you -- I remember the details of this

one because it was bad.

Q Well, you did have to go and review the file in order

to come here and testify today? I mean, didn't you? You

did testify to that?
A I reviewed 1t; but and to say I remember every little
bit and piece, no, I didn't, but the major parts of the
case, it's not easy to forget it. I mean, I remember
standing up right here in this courtroom I know for at
1eaét an hour, maybe two, listening to victims, the
families of the victims.
Q But you'll have to admit---

THE COURT: Ma'am, let him finish his answer.

MS. BRUCKNER: I'm sorry.
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THE WITNESS: And it waS‘toUgh.' It was tough on
everybody in this courtroom.

THE COURT: The transcript said they had a Tot of
ipicturesf too -- very graphic pictures; is that correct?
THE WITNESS: Yes, Judge. It was a fough sentencing.

I really think Judge James was very, very fair to

Mr. Jackson to sentence him in Tight of what he did in
light of- the circumstances. ‘

Q But ydu would agree with me that the issue of an
appea1 came after that; right? I mean---

A I don't think there was ever an issue of appeal. As
I said, the 6n1y issue that was really brought to me was
that there was somebody e]sé driving and that was not an
issue of abpea1. That was an issue of whether or not the
case should have been tried, but as I said, that never was
stated to me until after he was sentenced. |

Q Whether or not you thought there was a basis for

appeal does not necessarily determine whether or not
Mr. Jackson decided to apbea1.' I mean, these are two
different issues. I understand what you're sayfng about

your perception of the case, but as we sit here today the

only thing that we can rely on is your memory that he

didn't ask you for an appeal. There is nothing else that

fwe can rely on?

A That's correct.
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Q Thank you. I have no further questions.

THE COURT: Redirect, if any.
1 MS. HARRIGAN: None, Your Honor.

THE COURT: Mr. Lyons, you may step down. May he be
excused?

MR. LYONS: I have another one, Judge.

THE COURT: Okay. Well, you better stay.

Next witness, please.

MS. HARRIGAN: The state has no additional witnesses
to call.

THE COURT: Anything in reply?

MS. BRUCKNER: No, Your Honor.
' THE COURT: Any arguments anybody wishes to make?

MS. HARRIGAN: The state will rely on the testimony
provided by Applicant and Trial Counsel.

THE COURT: Mrs. Bruckner?

MS. BRUCKNER: I know that, first of all, Mr. Jackson
acknowliedges that he pleaded guilty and he did it
knowingly. The issue is not that. His petition for

relief here is based open the fact that, number one, he

was -- he remembered clearly that before he went into the

flthrough the plea process he was told that he would get 20

courtroom and actually went through the appeal -- went

years for both and in addition to that he remembers that

Jhe requested an appeal and that an appeal was not filed on
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his behalf.  So, and I think that we're ta1kihg really
about the ability of Mr. Lyons to remember what it was
that transpired. He doesn't haVe any record. Obviously,
he has no record of what he told him about the sentence,
but he has no record that he can go and review that would
demonstrate that Mr. Jeckson did not wish to appeal the
case. ’ |

Mr. Jeckson remembers he did request to appeal the
case and whether or not Mr. Lyons thought there was merit
to an appee1, that does not foreclose the pdséjbi]ity that
Mr. Jackson-is correct1y assertihg that he requested an
appeal and I think that he should be entitled to follow on
this late stage. That's all it is.

THE COURT: Thank you. A1l right, I have reviewed
the.testimony ef the Applicant and Mr. Lyons. I have also
reviewed the‘transcript of the -- .1 hadn't reviewed the
testimony. I have heard their testimony. I have.reviewed
the testimony taken from the trial or from the guilty
plea. |

What strtkes me as important in the transcript was
that the Court aeked Mr. Lyons had he advised his client
ththe range of sentence. Obviously, it is a mandatory
ohe to a.maximUm of 25 and Judge James then again when he
was talking with the Defendant or speaking with the
Defendant advised him that both of the 1nd1ctments carry
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from one year mandatory up to 25 and asked him did he
understand that and he said he did and the Court also
asked Mr. Lyons was there any recommendation in the case
and Mr. Lyons said there was none from the state ahd in
going over further with the Applicant during the plea he
asked the Defendant did he recognize and realize that
there was no recommendation or negotiation'and that he was
pleading straight up which meant he was looking at 25 on
both cases -- stated that he was happy with his lawyer.
He doesn't say anything about a promise of 20 years. The
Court further advised him that he had 10 days from the
dafe of the sentence to appeal.

So, I am asked to judge the credibility of the

witnesses in this case and I find that Mr. Lyons'

:cfedibi]ity outweighs that of the Applicant and I

respectfully deny the petition for post-conviction relief.
Thank you. Please prepare me an order.

Mr. Jackson, when you get the order -- when.you
receive therrder you have 10 days from the receipt of
that order -- well, 30 days. This is a civil action.

MS. HARRIGAN: Thirty.

MS. BRUCKNER: Thirty days, Your Honor.

THE COURT: You have 30 days from the date of the
receipt of the order to file an appeal from my order. Do

you understand that?
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THE APPLICANT: Yes, sir.

THE COURT: Thank you. Have a nice day.

(End of Transcript of Record.)
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CERTIFICATE OF REPORTER

State of South.Carolina

County of Aiken

I, Lisa H. Davenport, Official Court Reporter for the
Second Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and

evidence introduced in the trial of the captioned case,

relative to appeal, in the Court of Common Pleas for Aiken

CoUnty, South Carolina, on the 23rd day of January, 2013.
I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

June 9, 2013

ity

Lisa H. Davenport, éLR
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT
Kenny Jackson, #350150, ) Case No. 2012-CP-02-1544
: )
Applicant, )
) .
V. ) ORDER OF DISMISSAL
) S | /
State of South Carolina, ) TP - ;‘_--__-_;3‘__ _{ 5 3@2
) w4
Respondent. ) B T 7 % Y] :
) i, mm.z r—
Deputy Clerk
PROCEDURAL HISTORY

This matter comes before the Court by way of an applic;ation for post-conviction relief
filed June 26, 2012. The Respondent made its Retum on Se'ptembe; 11, 2012. ° An evidentiary
hearing into the matter was convened on Jandary 23, 2013, at the Aiken County Courthouse.
‘The Applicant was present at _thé hearing and was represented by Ziva. P. Bruckner, Esquire. The
Respondent was represented by Assistant Attorney General Megan E. Harrigan ;)f the South
Carolina Attorney General's Office.

The records befo.re.this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Aiken
County Clerk of Coﬁrt. The Applicant was indicted during the March 2012 terxﬁ of the Aiken
- County Grand Jury for two counts of Causing Death by Operating a Vehicle While under the
Inﬂuence of Drugs or Alcohol (2012-GS-02-0446, -0447). Charles H.S. Lyons, III, Esquire,
represented him. On March 14, 2012, Applicant appeared before the Honorable George C.
James, Jr., where he pled guilty as indicted to both counts. Jugde James sentenced Applic;ant to

twenty-three years imprisonment and a $25,100 fine for each count,SWHPIFRUTEAIEALYS to run
' COUNTY OF AIKEN

. 1, Liz Godard, Clerk of Court of Common Pleas and General
1 3 y : P Sessions for Aiken County, South Carolina do bereby certify
concurrently. Applicant did not appeal his convictions or SENtence. s the foregoing consttutes o tre aad correct copy of the

original docum
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Deputy Clerk




In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully for the following reasons:

Due Process Violation;

Newly and after Discovered Evidence;
Ineffective Assistance of Counsel;
Belated Appeal; and

Subject Matter Jurisdiction.

DL

At the evider_ltiary hearing, Applicant proceeded forward on allegations that Counsel was
ineffective for advising Applicant that he would receive a sentence of no more than twenty years
(if he pled guilty and for failing to file an appeal on his behalf, Applicant abandoned and
presented no eyidence in regards to his allegations of Due Process Violation, Newly and After
Discovered Evidence, and Subject matter jurisdiction. These allegations are deemed ;)vaived and
are denied and dismiséed with prejudice.
SUMMARY OF TESTIMONY PRESENTED
At the evidentiary hearing, Applicant testified on his own behalf. The State presented
testimony from Applicant’s plea counsel, Charles H.S. Lyons, III (herein “Counsel”). This Court
also had before it a copy of the Applicant’s guilty plea transcript, the records of the Aiken
County Clerk of Court, and the Applicant's records from the South Carolina Department of
Corrections. ,
During the evidentiary hearing, Applicant testified that he retained Counsel and met with

him three times prior to his guilty plea. He testified that he reviewed all discovery materials with

Counsel and discussed possible defenses with Counsel. He testified that he was unable to give

Counsel any potential witnesses that could be called in his defense. Applicant testified that he
wanted to plead guilty and did not want to proceed to trial. Applicant testified that he discussed

plea offers made by the State with Counsel and Counsel assured him that he would receive no
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more than twenty years if he entered a guilty plea. Applicant acknowledged that Counsel and the
plea court both advised him that each charge carried up to twenty-five years imprisonment and
he could be sentenced up to fifty years imprisoﬁment. However, Applicant testiﬁed that he only
pled guilty because Céunsel' advised him that he would receive a séntence 6f no more than
twenty years.

Applicant testified that he admitted to the plea court while under oath that he did drink
prior to driving and that he was guilty. Applicant testified that he is indeed guilty. Applicant
testified that he apologized to the victims during his guilty plea. Applicant testified that he ‘

informed the plea court he was satisfied with Counsel’s representation and that Counsel had done

V everything within reason to properly represent him. Applicant testified that it was his decision to

waive his constitutional rights and plead guilty.

Following Applicant’s testix.nony,' the State presented testimony from Counsel. Counsel
testified that he has been practicing law for approximately twenty-six years and that at least fifty-
percent of his practice is ‘comprised of criminal defense work. He testified that he was retained
to représent Applicant shortly after the incident giving rise to the charges. He testified that he
met with Applicant “a number of times” at his office, as well as corresponded with him by phone

and letter. Counsel testified that he discussed possible defenses with Applicant as well as trying

to suppress evidence that could be introduced against him if he procéeded to trial. Counsel

testified that he informed Applicant that the sentence range for each charge was one to twenty- |
five years for each count and that the court could run these sentences consecutively, which could
result in a sentence of up to fifty years imprisonment.

Counsel testified that the evidence against evidence was strong, including a Blood

Alcohol level of .222 BAC. Additionally, Counsel testified that Applicant gave a statement to
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law enforcement admitting that he had been dn'nking before driving and thaf numerous
eyewitnesses had seen him driving erratically imrriédiately before the fatal wreck. Counsel
testified that he felt the Sﬁate woﬁld be able to prove guilt beyond a reasonable doubt if Applicant
proceeded to trial and he advised his client of his professional opinion. Counsel testified that he
spoke with witnesses, watched Applicant’s video interview with law. enforcemeﬁt, and
thoroughly reviewed his blood testing with the hope of suppressing it. Counsel testified that
Applicant informed him he wished to forego a trial and enter a guilty plea, which he felt was in
his client’s best interest.

Counsel testified that he met with the prosecuﬁné Assistant Solicitor, Samuel B. Grimes,
Jr., and Judge Jamés in chambers prior to the guilty plea. Counsel testified that Judge James told
coﬁnsels that he would give Applicant concurrent sentences if he pled guilty. Counsel testified
that ﬁe informed Applicant that based on Judge James’ assurances, he would receive a sentence
of between oﬁe to twenty-five years if he pled guilty. Counsel elaborated that he told Applicant
that a séntence of under twenty-five years would be “very gracious.” Counsel testified
adamantly that he never told applicant that he would receive a twenty year sentence, stating he
has “absolutely no doubt [that] he did not tell him he would get twenty years or anything less
than twenty-five years.” Counsel testified that Applicant had no defense and he fully expected
Applicant would receive a twenty-five year sentence. Cqunsel testified that he thinks Judge
James® sentence of twenty-three years imprisonment was “very, very fair in light of the
circumstances with two people dead.” |

Counsel testified that he discussed Applicant’s appellate rights with him prior to his

guilty plea and that the plea court also reviewed his right to appeal during the plea colloquy.
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Counsel testified that Applicant never asked him to file an appeal on his behalf, nor did any-
member of Applicant;s family request he file an appeal on Applicant’s behalf.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony acqordinél&._ Specifically, this. Court finds that Counsel’s credibility outweighs
Applicant’s éredibility. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985). |
| Ine:ffectiﬁé Assistance of Counsel
Applicant ‘alleges that Counsel was ipeffective for informing Applicaxllt that he would

receive a seﬁtencé of no fnore than twenty years impn'sonmerit if he pled guilty and for failing to .
file an appeal on his behalf. In a post-conviction relief action,-the Applicant has thé burden of
proving the allegatibns in hlS application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,
334 S.E.2d 813 (1985). Where ineffective assistance of counsel is alleged as a ground for relief,
the Applicant mu;t prove that "counsel's conduct so undermined the proper functioning of thf; '
adversarial proceSs that the trial cannot be reljed upon as having produced a just result.'f
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813. . |

* The proper measure of performance is whether an attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable
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professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. The Applicant must overcome

this presumption to receive relief. Cherry v. State, 300 S.C. 1 15,386 S.E.2d 624 (1989).

Courts use a twp-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474
U.S. 52, 106 S.Ct. 366 (1985). Below are this Court’s findings in regards to each of Applicant’s
allegations of ineffective assistance of counsel. -

Counsel was ineffective for advising Applicant he would receive a sentence of no more than
twenty years imprisonment

Aﬁer careful review based on the standard discussed above, this Court finds that the
Applicant has failed to prove that Counsel was ineffective in his representation of the Applicant
for informing Applicant thai he would receing a sentence of no more than twenty years
imprisonment. Counsel’s credible testimony reveals that he informed Applicant of the sentence
range for the charges, never promised Applicant he would receive a particular sentence of twenty
years or less, and that Applicant understood his sentence exposure prior to entering his guilty
plea. The guilty plea transcript reflects that the plea court asked both Counsel and Applicant if

they were aware that each charge had a sentence range of up to twenty-five years and that
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Applicant told the plea court while under oath that he understood he could receive a sentence of
up to jtwenty-ﬁve ‘years on each count. The record also reflects that there was no
recommendatim; .or negotiation and that Applicant was pleading “stra_light up” without any
promise of a particular sentence, which Applicant recognized under oath. This.Court finds that
Counsel’s performance was reasonable and effective.

Additionally, this Court finds that the Applicant has failed to establish .any prejudice

resulting from Counsel’s alleged ineffective assistance of counsel, as the Applicant stated

- numerous times during the evidentiary hearing that he was guilty and that he did not want to

proceed to trial on these charges. Thérefore,'this Court finds that this allegation of ineffective
aséistance of counsel must be denied and dismissed.
Counsel was ineffective for failing to file a di}:ect appeal

Applicant alleges that he is entitled to a belated direct appeal pursuant to White v. State,
263 SC 110, 208 S.E.2d 35 (i974). “[Clounsel has a consjitutionally imposed duty to consult
with the defendant aboutA an appeal when there is reason -to think either -(1) that a rational
defendant would want to appeal (for example, because there are non-frivolous grounds for
appeal), or (2) that this particular defendant reasonably demonstrated to counsel that he was

interested in appealing.” Roe v. Flores-Ortega, 528 U.S. 470, 480, 120 S.Ct. 1029 (‘2'000).

“Even in cases when the defendant pleads guilty, the court must consider such factors as whether
the defendant received the sentence bargained for as part of the plea and whether the plea
expressly reserved or waived some or all appeal rights.” Id, Absent extraordinary cirdtum'stances,
there is no bonstitutional requirement that a defendant be informed of the right to a direct appeal
frqm a guilty plea. Turner v. State, 380 S.‘C. 223, 224, 670 S.E.2d 373, 374 (2008). “One

extraordinary circumstance which would require counsel to advise a defendant of the right to
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appeal from a guilty plea would arise when the defendant inquires about an appeal.” Weathers v.
State, 319 8.C. 59, 61, 459 S.E.2d 838, 839 (1995).

After careful review based on the standard discussed above, this Court finds that
Applicant has failed to carry his burden in this action. Counsel testified tha't he never received
any requests from- Applicant, or any member of Applicant’s family, to file an appéal on his
behalf and had no reason to believe that Applicant wished to ﬁlg an appeal. Counsel testified
that he reviewed Applicant’s right to appeal with him prior to his guilty plea and that the plea
court also reviewed these rights during the guilty plea. This Court finds that Counsel’s
performahce was reasonable and effective. Therefore, this Court finds that this aliegation must
be denied and dismissed.

CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post-conviction relief must be denied and dismissed

with prejudice.

This Court notes that that Applicant must file and serve a notice of appeal w1tfun thirty
days from the receipt by counsel of writtén' notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is. directed to South Carolina Appellate Court Rule 243 for appropriate
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.
AND IT IS SO ORDERED this @ day of W‘[’LJOB.
W/
2
pd

DOYET A. EARLY, 11
Presiding Judge

é M/ . - Second Judicial Circuit
v /\ . South Carolina | ~
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN

Kenny Jackson, 350150, CASE NO.

(] Plaintiff 2012-CP-02-1544
v. MOTION AND ORDER INFORMATION
FORM AND COVER SHEET
State Of South Carolina
X Defendant.
Plaintiff’s Attorney: Defendant’s Attorney:
Ziva P. Bruckner, Bar No. Megan E. Harrigan, Bar No.
Address: ' Address:
2604 Commons Blvd ~ Augusta, GA 30909-2080 | Post Office Box 11549  Columbia SC 2921 1-1549
phone: (706) 722-7542 fax: phone: (803) 734-3737 fax: (803) 734-4113
e-mail: other: - e-mail: other:

] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[X] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS ITI and 111))

SECTION I: Hearing Information
Nature of Motion:
Estimated Time Needed: Court Reporter Needed: [ ] YES / [[]NO

SECTION II: Motion/Order Type
[] Written motion attached :
] Form Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

/M"S?’M Z. W‘%"V March 4, 2013

Signature of Attdrney for [ |Plaintiff / ¥]Defendant Date submitted

SECTION III: Motion Fee
[ ] PAID - AMOUNT:
X EXEMPT: [_] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
(] Indigent Status  [] State Agency v. Indigent Party
J Sexually Violent Predator Act  [X] Post-Conviction Relief
[] Motion for Stay in Bankruptcy : -
] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[] Other: .
JUDGE’S SECTION
] Motion Fee to be paid upon filing of the attached
order. JUDGE
[] Other:
CODE: Date:
Collected by:

] MOTION FEE COLLECTED:
(] CONTESTED — AMOUNT DUE:

puty Clerk

SCCA/233 (11-03)
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| FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF AIKEN CASE NUMBER 2012CP0201544
IN THE COURT OF COMMON PLEAS
Kenny Jackson ‘ South Carolina State Of
PLAINTIFF(S) ‘ ' . DEFENDANT(S)
, Attorney for: [ ] Plaintiff [ ] Defendant
Submitted by: _ [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[J Affirmed;  [JReversed;  [JRemanded; [J Other:

[J JURY VERDICT. This action-came before the court for a trial by jury. The issues have been tried and a verdict rendered.

i DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.

[J ACTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP; (] Rule 41(a), SCRCP (Vol. Nensuit);
[J Rule 43(k), SCRCP (Settled); - (] other:

[] ACTION STRICKEN (CHECK REASON):  [] Rule 40() SCRCP;  [] Bankruptcy;

[0 Binding arbitration, subject to right to restore to confirm, vacate or (] other:

O

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

ITIS ORDERED AND ADJUDGED: & See attached order; (formal order to follow) [ Statement of Judgment by the Co;xn:

ORDER INFORMATION
This order [_] ends [_] does not end the case. Additional Information for the Clerk:
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omplefe th e idement attcer
“thereismosudg dicatedNIAZ G N i
' Judgment in Favor of Judgment Against Judgment Amou
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order-

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

3/13/2013
Circuit Court Judge o Judge Code Date -

For Clerk of Court Office Use Only

This judgment was entered on 3-13-13, and a copy mailed first class or piaced in the appropriate attorney’s box on 3-13-13 , to
attorneys of record or to parties (when appearing pro se) as follows:

Ziva Peleg Bruckner 2604 Commons Blvd Augusta, GA Megan Elizabeth Harrigan PO Box 11549 Columbia, SC
309092080 29211
ATTORNEY(S) FOR THE PLAINTIFF(S) ATT’QRNEY(S) FOR THE DEFENDANT(S)

O Mduid by (obhaspil

Liz Godard - Clerk of Court

Court Reporter
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