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FORMS ' 
STATE. OF SOUTH CAROLINA ) 

County of -.Che rol«-e : � 
�c..id ke.. � -4r11q57t:, _ � 
Full name Md prison number (if any) or Appli•n• ) 

) 
v. ) 

) 

) 
State of South Carolina ) 

) 
) 
) 

IN THE COUft.T OF COMMON PLEAS 

APPLICATION FOR 

POST-CONVICTION RELIEF 

INSTRUCTION� - READ CAREFULLY 

In order for this application � receive consideration by the Court, lt shall be in writing (legibly 
handwritten or typewritten), signed by the applicant and verified (notarized), and it shal,I set forth in 
concise form the answers to ·each applicable question, If necessary, applicant may furnish his answer to a 
particular question on the reverse side of the page or on an additional page, Applicant shall make clear to 
which 11uestion any such continued answer refers. 

Since every application must be sworn untler oath, any false statement of a material fact therein 
may serve as the basis ofproso:ution and conviction for perjury, Applic�nts should, therefore, exercise 
care to assure that all answers are true and corr.ct. 

If the application is 1aken in ferma i;E!UQeris, it shall include an affi«avit ('1ftachtd at the back of 
the form) sellint forth information which establishes that applicant will be unable to pay the leei and 
cosl5 of the proceedings. When the application is completed, th!( origini!l shall be mailed to the Clerk of 
Court for the County in which the applicant was convicted. 

I. ?lace ofdetention_Ju:fbf,JJ�JL. fie¢-, n£. fn.rt. __ 
2. Name anti location of Court which imposed sentence Ger,,erG.J.. . .,.��"'6:,.<21f.-l,L,Yl, ___ _ 

lhr.r.o)et.i. Co, 
3. Name(s) of co-defendant(s) {if any) _ _,_&.,.lia._,.CQ.,.,_,·d.,.e,..£ .... tu.,O..,a,..6...,o .... i _____ _ 

4. The indictment number or numbets (if known) upon which and the effense,; for which 

sentence was imposed; 

<e) 01,,.- r-:.::t-ll.:.J:f.L rmtl ID:.G& H: nsn �--------
( b) 



-· 

5. 

(c) 

The date upon which sentence was imposed and the tenns of the sentence: 

(a) 

(b) 

(c) 

_Pl a.rLh 10.1 �oa. Lj o -)tf-°'rs 

6. Check whether a finding of guilty was made: 

(a) after a plea of guilty _&_bi:h�l aff.e.cck 
(b) after a plea of not guilty .ff km¥ cli..i MJ1 fl'l'klcss h(lrn.jc./c/1:, 
(c) after a plea ofnolo contendere __ _ 

7.  Did you appeal from the judgment of conviction or  the imposition of sentence? ,,es 
8. lfyou answered "yes" to (7), list: 

(a) the name of each Court to which you appealed: 
i. 5::>1Al-h Ct.roli�ll lhe., C..'.lv-.d· o� A�l.5 
ii. 

iii. 

(b) 
i. 

the.result in each such Court to which you appealed:
J ....tlfi.Cr!Kd 1ru... movie lion .llricl .0.�1�c ±hi. ¥PL'' ah'on 

ii. 

iii. 

( c) the date of each such result: 

i. _:Jc.oil.Ml/ IS1 �y 
ii. 

iii. 

{d) if known, citations of any written opinion or orders entered pursuant to such 

i. 

ii. 

iii. 

results: 

9. l f you answered "no• to (7), state your reasons for not so appealing: 

(a) 

(b) 

2 



' 

(c) 
I 0. State concisely the grounds on which you base your allegation that you are being held in 

custody unlawfully: 

(a) Sthfll'\Le..5 exc.e.e.Jd J-kkutorv li"rriif:. 
(b) 
(c) 

-· I 

11. State concisely and in the same order the facts which support each of the grounds set out 
in ( l  0): 

ca> ..fuciJAml.k I.Lie, ili.l.c. Mwn.ui.c±i.an &k£4ed'on5. 
CbJ Jllr�l Seo:ie.lllfi .... 
(c) 

12. Prior to this application have you filed with respect to this conviction: 
(a) 

(b) 

any petition in a State Court under South Carolina Law? __ �_ 
any petition in State or Federal Courts for habeas corpus or post-convictions 
relief? 

(c) any petition in the United States Supreme Court for certiorari other than petitions, 

if any, already specified in (8)? no 
(d) any other petitions, motions or applications in this or any other Court? ___ _ 

13. If you answered "yes" to any part of( 12), list with respect to each petition, motion or 
application: 

(a) the specific nature thereof: 

1. _B.LR. ', bt.chotfAd 
ii. • ¾ ,•""fflili&i _l,0t\.\- .o..£ M@d0,�5. 
iii. hJieM coro1.t,S 

/..-.ILlt 0 h1 iv. �- !!ii&�#�� 4145\li• &ntc.f, C-Oep!.JS 
(b) the name and location of the Court in which each was filed: 
i. 11.e.. c�m[')QO £klJ V>kl,Ct C.bf£olli Lo, 
ii. 11:,,. ,)JW:b l.4.f.ll.11!'.ll'.. �Ctt''l{. l'lill 
iii. 1ht- Un,tr.r\ S.-l-dr tli�-1-ri ti- Court 

3 
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·, 

(c) 
i. 

ii. 
iii. 

iv. 

the disposition thereof: 1 
_d��:lfl.with��hdlcl., _____ _ 

cliiit"ii¥.tcl 

the date of each such disposition: 

A�1301 100(c 
::To I'\ t-¼.l:!'9( '.U 1 ] 00 � 

_Qe.±oh.e.c. H.u 200c, 
1. 

(d) 
!. 

ii. 

iii. 

iv. 
(e) if known, citations of any written opinions or orders entered pursuant to each such 

disposition: 

_Jehrd:>f\ 1/ £.+de. . .. i. 

ii. 

iii. 

kc.y i1 (llcri.ec 2DS. Ss,. U.S:t.?fal4Qf 14J;S.lr J:ibrooo LIJ!Jr, 
..l�bmoo .ll skk 2� �ID JLl/ £.� .lcl ill! 

rv. 

14. Has any ground set forth in (IO) been previously presented to this or any other Court, 
State or Federal, in any petition, motion or application which you have filed? 

-¥'-� C..bt.el<�t lo�r'lon....12L�.,.,G€._.u.=wr'-'--------

15. If you answered "yes" to (14) identify: 

(a) which grounds have been presented: 

L _:_!LO idjtid�r"'I mi' 
i(, 

iii. 

(b) the proceedings in which each ground was raised: 

i. LJrit hc.h!r.1 c::o-r-�uS 
ii. 

iii. 

4 
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., 

I 6. If any ground set forth in (I 0) has not previously been presented to any Court, State or 
Federal, set forth the ground and state concisely the reasons why such ground has not 
previously been presented: 

(a) 
(b) 
(c) 

17. Were you represented by an attorney at any time durin1, the course of: 
' I' I I\ I '' It d ,1 (a) your arraignment and plea? Jlrf/l..)8Dr'.)ei)t' U!O pl& 1!5. 

(b) your trial, if any?_ - V tJ. 
your sentencing? 'I e..S. _______ _ (c) 

(d) your appeal, if any, from the judgment of conviction or the imposition of 

(e) 

sentence? 'ft.t 
preparation, presentation or consideration of any petitions, motions or 
applications with respect to this conviction, which you filed? 

'/ti. 
18. If you answered "yes" to one or more parts of (17), list: 

(a) the name and address of each attorney who represented you: 
l, "Jkwi4, B J\'\ CioJ�'.i µks. .ruid �nlerui.n.e 

ii. .E.letioor ttt#y tleuy 

iii. _Dc..utd Colli(\ 1,. 
_FJ i 1.J!,, be. rh f ron kl i () ne£.+ 

(b) the proceedings at which each such attorney represented you: 

i. -Thooc.i Du�� �.i.!.. A0d 5P/\f'nCl
1b � 

II, D1'rtJ 'Apftfr.1 f�t?PiODY' Di��ty Clet.rr 
iii. 

5 
Revised 312003 

5 



' ., 

19. State clearly the relief you seek in filing this application: 

j YYlf'lW j Ail.. ,e./ec,s('_ 

20. Are you now under sentence from any other court that you have not challenged? 
(lO 

STATE OF SOUTH CAROLINA 

County of _f.htmktt 

) 

) 

) 

VERIFICATION 

I, &0011/lirJ L�e. (,�l:u:, , being duly sworn 
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me for vacating, setting aside or 
correcting the conviction and sentence attacked in this application; and that the matters and 
allegations therein set forth are true. 

In JtJsJ 

Revised 3/2003 

6 



APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I, l.eaaPird Let fo.5/ec , hereby apply for leave to 
proceed in this action without prepayment of fees or costs or security therefor. In support of my 
application I declare under penalty of perjury that the following facts are true: 

( I) 1 am the applicant in this action and I believe I am entitled to redress. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereof. 

Applicant 

Revised 3n003 
7 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHEROKEE 

Leonard Lee Foster, #179576, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE SEVENTH JUDICIAL CIRCUIT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 2022--CP-11--00247 

RETURN AND MOTION TO DISMISS 
(Appointment of Counsel Not Requested) 

C, 

OJ � � .,, ';() -. i:;Jnr= 
l> % C)I fT1 
::z::: � ::x�a 
D rn ;,;; ::;-
·< - fTl -

�. c, O o 
In response to Leonard L. Foster's (Applicant) application for post-convictioffllier v·CR2£ � � 

:J: J> :r:ec=; 
commenced on April 4, 2022, Respondent, the State of South Carolina, makes the foffiiwing;etu��� 

r1 V, "'Tl r, +: • 
and moves to summarily dismiss this application as untimely, barred by the statµte oflimi!alionr .. . 
successive to Applicant's previous PCR action, and for failing to comply with the Uniform Post­

Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. (2014). Respondent respectfully 

offers the following in support of its Return and Motion to Dismiss: 1 

PROCEDURAL HISTORY 

Applicant is presently confi11ed in the South Carolina Department of Corrections pursuant 

to orders of commitment of the Cherokee County Clerk of Court. During its December 2000 term, 

1 Respondent's return was due to be filed within ninety days of receipt of Applicant's instant post­
conviction reliefapplication. See Rule 12(a), SCRCP ("[T]he State of South Carolina shall answer 
or otherwise respond to an application for post-conviction relief within 60 days after service of the 
application, if it arises out of a guilty plea, and 90 days if it arises out of a trial."). Now, having 
completed the return required in this matter, and in light ofno demonstrable prejudice to Applicant 
as a consequence of the delay, Respondent respectfully asks this Court to accept this return as 
timely filed. See S.C. Code Ann. § l 7-27-70(a) ( establishing that the Court may fix the time in 
which the State must respond and that "respondent shall file with its answer the record or portions 
thereof that are material to the questions raised in the application."); Guinyard v. State, 260 S.C. 
220, 195 S.E.2d 392 (1973) (holding the trial court may extend the time for filing and that the time 
limit prescribed by the statute is not mandatoiy, but discretionaiy with the trial court.). 

Page 1 ofl4 
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the Cherokee County Grand Jury indicted Applicant for habitual traffic offender ("HTO") (2000-

GS-11-1350). Applicant was subsequently indicted at the February 2002 term for felony driving 

under the influence ("DUI")resulting in death and reckless homicide (2002-GS-11-0142). Thomas 

A. M. Boggs, Esquire, represented Applicant. Applicant pied guilty to HTO on March 18, 2002. 

On March 18-20, 2002, Applicant proceeded to trial before the Honorable Gary E. Clary on both 

counts contained in 2002-GS-1 l-0 142 and was found guilty as indicted. Judge Clary sentenced 

him to confinement for consecutive terms of25 years for felony DUI resulting in death, 10 years 

for reckless homicide, and five years for HTO. 

A timely Notice of Appeal was filed on Applicant's behalf. Following the submission of 

a brief pursuant to Anders2 by Eleanor Cleary, Esquire, and a prose brief by Applicant, the South 

Carolina Court of Appeals dismissed the appeal. State v. Foster, Op. No. 2004-UP-024 (Ct. App. 

filed January 15, 2004). On April 22, 2004, the Court of Appeals also denied Applicant's prose 

petition for rehearing. The Remittitur was returned to the lower court on June I, 2004. 

FIRST PCRACTION: 2004-CP-11-0599 

Applicant thereafter filed an application for post-conviction reliefon October 12, 2004. An 

evidentiary hearing was held before the Honorable J. Derham Cole on June 19, 2006. Applicant 

was present and represented by David A. Collins, Esquire. At the hearing, Applicant alleged that 

he was being held unconstitutionally because: 

1. Ineffiective assistance of counsel, in 1hat: 
a. Counsel failed to enter the breathalyzer video into evidence at trial, 
b. Counsel failed to retain an expert regarding the urinalysis, 
c. Counsel failed to object to the Solicitor's opening remarks, 
d. Counsel failed to object to the chain of custody regarding the urine sample, 
e .  Counsel failed to  request ajury instruction ofinvoluntary manslaughter, and 
f. Counsel failed to effectively argue mitigation at sentencing. 

2 Anders v. California, 386 U.S. 738 (1967). 

Page 2 of 14 
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1 0  

Judge Cole denied the application on August 30, 2007, basing his ruling on the testimony 

presented at the hearing, the record before him, and the review of the Datamaster video 

(breathalyzer). 

Applicant filed a timely Notice of Appeal. A Johnson3 Petition for Writ of Certiorari was 

filed on Applicant's behalf. The South Carolina Supreme Court denied the Petition on January 22, 

2009. The Remittitur was returned on February IO, 2009. 

On June 12, 2012, Applicant filed a 60(b) Motion requesting the judgment to be set aside 

for case 2004-CP-1 1-0599 for the following reasons: 

I .  "Extrinsic fraud" upon the Court, in that : 
a. Applicant alleged that Thomas A.M. Boggs, his trial counsel, committed 

fraud upon the court when he failed to produce the videotape from Trooper 
Mueller's car for Judge Cole to review before ruling on the PCR application, 

b. Applicant alleged that Judge Cole either made a "mistake, inadvertence, 
excusable neglect, or just plain extrinsic frauded the court itself" when he 
ruled on the application without reviewing the videotape from Trooper 
Mueller's car, 

c .  Applicant alleged his PCR attorney, David M. Collins, committed exlrinsic 
fraud when he failed to provide a copy of the videotape from Trooper 
Mueller's car to Judge Cole for review, and 

d. Applicant alleged that he discovered new evidence of extrinsic fraud 
because he could establish that Trooper Mueller committed pe1jury during 
Applicant's trial and that various Spartanburg County offices, as well as 
Applicant's counsel, intentionally concealed this evidence. 

The State filed its Return to the motion on July 17, 2012, and filed an amended return on 

November 30, 2012. In an Order filed on December ?, 2012, Judge Cole denied Applicant's 60(b} 

motion. Applicant then filed a 59(e) motion, which was denied in an Order filed on January 22, 

2013. On February 4, 2013, Applicant filed a second Notice and Motion for Rule 59(e) Motion. 

On August 26, 2013, Applicant filed a Petition for Writ of Mandamus for case 2004-CP-

1 1 -0599 presenting the following question (excerpt verbatim): 

3 Johnson v. State, 294 S.C. 310,364 S.E.2d 201 (1988). 

Page 3 of14 
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1 .  Do statutory law and constitutional require that this petitioner be given access 
to the material evidence in the videotapes? 

In an Order filed on September 1 8, 2013 , the Supreme Court of South Carolina denied Applicant's 

Petition for Writ of Mandamus. 

On October 21,  2013,  Applicant sent a pro se Petition for Writ of Certiorari for case 2004-

CP-11-0599 to the Office of the South Carolina Attorney General presenting the following 

question ( excerpt verbatim): 

I .  Did this Honorable Court err in ruling that no "extraordinary circumstances" 
existed sufficient to warrant issue of Writ of Mandamus in undated "Order"? 
(See appendix, Exhibit no. I). 

On December 8, 201 6, Applicant filed a 60(b) Motion requesting the judgment to be set 

aside for case 2004-CP-1 1 -0599 for the following reasons (excerpts verbatim): 

I .  "Extrinsic fiaud" upon the Court, in that: 
a. Judge Cole entertain perju1y testimony and suppression of audiotape. 
b. [Judge Cole] also showed prejudice by entertaining the suppression ofaudio 

tape and suborning perjury which deprive me of equal protection of the law 
and violated my due process. 

c. Newly Discovered Evidence 

The State filed its Return to the motion on February 27, 2017. In an Order filed June 26, 

2017, Judge Cole denied Applicant's motion. Subsequently, Applicant filed a Rule S9( e), SCRCP, 

motion, and a Rule 62(b),SCRCP, motion for stay of proceeding to enforce a judgment. 

FEDERAL HABEAS CORPUS PETITION: 2:09-cv-00645-HMH-RSC 

Applicant filed a pro se petition for habeas corpus with the United States District Court for 

the District of South Carolina on March 19, 2009. In his petition for habeas corpus, Applicant 

alleged he was being held in custody unlawfully for the following reasons ( excerpts verbatim): 

Ground One: Lacked Subject Matter Jurisdiction 
a. When the name Cody Keeler was Amended to the indictment after the jury 

was sworn and there is no written notices Granting or Denying my Post 
Trial motion, and the Grand Jury who Forthwith my Indictment was 

Page 4 of14 
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1 2  

selected in a Racially Discriminary manner and my indictment was not Filed 
with the clerk of court, and there is no written order to continue my case 
beyond 180 days from the date ofmy arrest and when the circuit court error 
by not suppressing the results from my urinalysis when there was No 
evidence adduced at trial to comport with statutory Law. 

Ground Two: Brady Violation 
a. Failure to surrender impanelment documents 
b. Failure to surrender videotape's Breathalyzer tape and tape from Mueller's 

patrol car 
c. Failure to surrender a written report indication the time of arrest the time of 

the test and the result of the test to comport with statutory Law 
d. Perjury 

Ground Three: Judicial Misconduct 
a. Because the appellant was not informed of his right under the S.C. Code 

Ann. Sc-5-2950, it was an error oflaw for the trial court not to suppress the 
evidence of the results to the appellants urinalysis 

Ground Four: Charge Enhancement 
a. I plead guilty to HTO on March 18, 2002 and on March 18-20, 2002 I 

proceeded to trial on Felony DUI resulting in death and reckless homicide 
and was found guilty and receive 40 years subsequently my charge has been 
enhance to murder. See computer 

Respondent made its Return and moved for summary judgment on July 10, 2009. On 

September 29, 2009, United States Magistrate Judge Robert S. Carr issued a report and 

recommendation that Respondent's motion for summary judgment be granted on grounds one, two, 

and three and that ground four be dismissed for failure to state a claim upon which relief may be 

granted. On October 16, 2009, the federal court adopted the report and recommendation over 

Applicant's objection and dismissed the petition in a written order signed by the Honorable Senior 

United States District Judge Henry M. Herlong, Jr. 

Applicant filed a notice of appeal on November 4, 2009. On March 4, 2010, the United 

States Court of Appeals denied the Petitioner's certificate of appealability and dismissed the 

petition. 

ST BE HABEAS CORPUS PETll'JON: 2004-CP-11-0599 

On July 29, 2019, Applicant filed a Petition for Writ of Habeas Corpus pursuant to S.C. 

Page 5 ofl4 
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Code Ann 1 7-17-10, presenting the following issues (excerpts verbatim): 

I .  Did officer have probable cause to arrest Petitioner for DUI? 
a. Petitioner contend November I 0, 2000 arrest were unlawful wherefore, no 

probable cause existed to want his detention for DUI. The fundamental 
question in determing whether an arrest is lawful is whether there was 
probable cause to make the arrest, as the record reflect officer failed to 
administer field sobriety test. When a person is suspected of causing a motor 
vehicle accident resulting in death of another person by investigating law 
inforcement officer on the scene of the incident the driver must submit to 
field sobriety test if he is physically able to do so, as the record reflect 
Petitioner were able. (Citations omitted) 

Furthermore office failed to file an affidavit pursuant to SCRCrimP. Rule 
(I) which says, the sheriff or law inforcement officer shall file with the 
appropriate magistrate the affidavit and proof of service on which the arrest 
is made within five days after the arrest, as the record reflect magistrate 
violated Petitioner's due process whereas all judicial proceeding were 
abandon. 

Pursuant to SCRCrimP. Rule 2(c) magistrate should have discharged 
Petitioner but the dischargement shall not prevented the State from 
instituting another prosecution upon probable cause. Wherefore Petitioner's 
rights were violated under U.S. 4 Amendment as well as S.C. Const. Art. I 
section 1 0  whereas magistrate allowed Cherokee county to continue seize 
him. 

2. Did the Cou1t deprive Petitioner of procedural due process? 
a. Moreover, pursuant SCRCrimP. Rule 2(a) magistrate deprived Petitioner of 

procedural due process wherefore Petitioner requested for preliminary 
hearing on or about November 13, 2000 by completing S.C. 17-23-160 
form. Once the accused properly requested a preliminary hearing the 
magistrate court retains jurisdiction until such hearing is held, as the record 
reflect Petitioner requested for hearing pursuant S.C. Code Ann 22-5-320. 
Where the demand for a preliminary hearing is timely made the court of 
General Session has no jurisdiction of the case until after the preliminary 
hearing and indictment return before the hearing is a nullity. (Citations 
omitted). 

March 2 1 ,  200 I bond hearing constitute a deniel of due process whereas no 
charges were filed prior of hearing. 

3. Did General Session lack subject matter jurisdiction to impose March 20, 
2002 judgment? 
a. Counsel failed to object to the Solicitor's opening remarks, Pursuant S.C. 

Code Ann. 17-19- 1 0  General Session lacked subject matter jurisdiction 
wherefore Petitioner were directly indicted for felony dui and reckless 
homicide on February 28, 2002. It's promulgated by U.S. 5 Amendment as 
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well as S.C. Const. Art. I section 1 1  No person shall be held to answer for 
any crime the jurisdiction over which is not within the magistrate court 
unless on a presentment or indictment of a grand jury, As the record reflect 
Petitioner were before the court by way of a traffic citation. 

Pursuant South Carolina's jurisprudence magistrate and municipalities vest 
all jurisdiction of uniform traffic ticket. 

Furthermore Petitioner were deprived of procedural due process whereas he 
never received legitimate bond hearing before March 20, 2002 conviction 
it's well established S.C. Const. Art. I section 15 mandate all person shall 
be before conviction bailable by sufficient sureties but bail may be denied 
to a person charged with capital offenses or offense punishable by life 
imprisonment or with violent offense define by the General Assembly given 
due weight to the evidence and the nature and circumstances of the event. 

Excessive bail shall not be required, nor shall excessive fines be imposed, 
nor shall cruel, nor corporal, nor unusual punishment be inflected. 

Therefore S.C. Const. Art. I section 1 5  command deprive the court of 
General Session of jurisdiction over the subject matter jurisdiction because 
the jurisdiction of the court over the subject matter of a proceeding is 
determinded by the Constitution and the laws of this State and is 
fundamental. Lack of subject matter jurisdiction can not be waived not even 
by consent of parties and should be taken notice of by this Court. The 
jurisdiction ofa court over the subject matter ofa proceeding is determined 
by the Constitution laws of this State and is fundamental lack of subject 
matter jurisdiction may not be waived even by consent of parties and should 
be taken notice ofby this court. 

As a threshold matter, sentence imposed on March 20, 2002 is void. 

On October 12, 2020, Applicant filed a document titled "SCRcivP. Rule 55'' requesting the 

court enter a judgment of default against the State for failure to respond to the petition within thirty 

days of its service. Applicant filrther requested that he be awarded $ I 0,000 in attorney fees. In an 

order dated April 8, 2021, the Honorable J. Mark Hayes, II, circuit court judge denied the petition 

as well as Applicant's requests. 

On May 5, 2021, Applicant filed a notice of appeal. The South Carolina Court of Appeals 

denied Applicant's appeal by order filed May 27, 2021 ,  with the Remittitur returned on February 
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9, 2022. Applicant subse11uently filed a motion for rehearing, which was denied by the South 

Carolina Court of Appeals by order filed on September 30, 2021. Applicant then filed a pro se 

Petition for Writ of Certiorari, which was denied by the Supreme Court of South Carolina by ordw 

dated J annary 6, 2022. 

F4CTS ADDUCED FRQM THE RECORD 

Brandi Coleman testified at trial that on November JO, 2000, she bo1rowed her neighbor's 

1995 Ford Thunderbird to run e1Tands. (Tr. 83, I - Tr. 85, 21). She picked her six-year-old son, 

Cody, up frcm a neighbor's house and began traveling down South Graen River Road in 

Sparlllnburg. (fr. 85, 1 8 - Tr. 86, 4). At that point, a Cadillac driven by Petitioner failed to yield 

to oncoming traffic, pulled out into an intersection in rent of Ms. Coleman's vehicle, and caused 

a collision. (Tr. 86, 1 3  - Tr. 87, 17). Ms. Coleman was able to pull Cody's body out of the vehicle, 

but he was unresponsive at the scene. (fr. 87, 1 8  - Tr. 88, 14). He was rushed to 'the Upstate 

Carolina Medical Center, where he was pronounced dead due to multiple traumas consistent with 

a vehicle accident. (Tr. 88, 1 5 - Tr. 89, 13; Tr. 279, 1-25). 

South Carolina Highway Patrolman A.R. Jordan testified that he arrived at the scene of'the 

collision and, after tending to the victims, interacted with Applicant and his passengers. (Tr. 136, 

1-14). Patrolman Jordan testified that he detennined Applicant to be the driver of the Cadillac, 

smelled alcohol on his person, and noted that his eyes were glassy. (Tr. 13,, 1 5  - Tr. 137, 2). 

Suspecting that Applicant was intoxicaied, Patrolman Jordan read him his Mirondo rights, checked 

his license, determined it to be suspended, place« him under arrest, and tnmsported him to the 

Cherokee County Detention Center foc a blood alcohol test. (Tr, 13,. 7 - Tr. 140, 8). Applicant 

refused to submit to a blood test and instead gave a urine specimen. (Tr. !47, 1 8 - Tr. 149, 17; Tr. 

207, 22 - Tr. 208, 4 ). SLE• tested the specimen and determined that it contained .172% weight 
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per volume ethanol, indicating that Applicant had consumed a significant amount of alcohol on 

the night of the collision. (Tr. 304, 21 - Tr. 310, 1 7). 

CURRENT APPLICATION 

On April 4, 2022, Applicant untimely filed his second application for PCR in which he 

alleges the following (excerpts verbatim): 

I .  Sentences exceeded statutory limits: 
a. Pursuant to 1 7  S.C. Jur. Post Conviction Relief Section 5 Illegal Sentences. 

Applicant seeks relief in the form of immediate release. 

Attached to this Return and Motion to Dismiss are the Cherokee County Clerk of Court 

records regarding the subject's convictions; Applicant's records from the South Carolina 

Department of Corrections; Applicant's available records from his previous PCR actionss; and the 

records of the current PCR action. Respondent reserves the right to amend this Return upon 

receiving any relevant materials. 

MOTION TO DISMISS 

Respondent moves for summary dismissal pursuant to S.C. Code Ann. § 17-27-70 on the 

basis that there is no genuine issue of material fact, which would necessitate an evidentiary hearing. 

Because there is no question of law or fact to necessitate a hearing, Respondent requests that this 

Court issue a Conditional Order ofDismissal indicating the Court's intent to dismiss the application 

and its reasons for so doing.4 See S.C. Code Ann. § I 7-27-70(b) (establishing the procedure for 

summary disposition ofPCR applications); Leamon v. State, 363 S.C. 432, 434, 6 1 1  S.E.2d 494, 

495 (2005) (summary disposition appropriate when there is no need to develop facts and the 

applicant is not entitled to relief); Re: Aru1ointment of Counsel in Post-Conviction Relief Cases 

4 A proposed Conditional Order of Dismissal consistent with this Return and Motion to dismiss is 
concurrently submitted for the Court's consideration. 
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before the Circuit Court, S.C. Sup. Ct. Order filed October 6, 2008; Rule 71 . I (d), SCRCP 

(providing for the appointment of counsel only where there is a question of law or fact which 

necessitates a hearing). Respondent moves for summary dismissal for the following reasons: 

SUMMARY DISMISSAL BASED ON STATUTE OF LillfIT.Al'IONS 

Respondent submits this application should be summarily dismissed for failure to comply 

with the filing procedures of the Uniform Post-Conviction Procedure Act.5 Specifically, the Act 

requires as follows: 

(A). An application for relief filed pursuant to this chapter must be filed within 
one year after the entiy of a judgment of conviction or within one year after 
the sending of the Remittitur to the lower court from an appeal or the filing 
of the final decision upon an appeal, whichever is later. 

(B). When a court whose decisions are binding upon the Supreme Court of this 
State or the Supreme Court of this State holds that the Constitution of the 
United States or the Constitution of South Carolina, or both, impose upon 
state criminal proceedings a substantive standard not previously recognized 
or a right not in existence at the time of the state court trial, and if the standard 
or right is intended to be applied retroactively, an application under this 
chapter may be filed not later than one year after the date on which the 
standard or right was detennined to exist. 

(C). If the applicant contends that there is evidence of material facts not previously 
presented and heard that requires vacation of the conviction or sentence, the 
application must be filed under this chapter within one year after the date of 
actual discovery of the facts by the applicant or after the date when the facts 
could have been ascertained by the exercise of reasonable diligence. 

S.C. Code Ann. § 17-27-45. 

The South Carolina Supreme Court has held that the statute oflimitations shall apply to all 

applications filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A 

motion for summary judgment may properly be used to raise the defense of the statute of 

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638 

(1994). Additionally, S.C. Code Ann. § 17-27-70(c) authorizes the Court to "grant a motion by 

5 S.C. Code Ann. § 17-27-10 to -160. 
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either party for summary disposition of [an] application when it appears from the pleadings . . .  

that there is no genuine issue of material fact and the moving party is entitled to judgment as a 

matter o f law." 

In the present case, Applicant is alleging he is entitled to post-conviction relief based on 

allegations that his sentences exceed statutory limits. However, Applicant failed to comply with 

the filing requirements under S.C. Code Ann. § 1 7-27-45. Applicant proceeded to a jury lrial and 

was found guilty and sentenced on February 15, 2002. Applicant did pursue a direct appeal. 

Pursuant to S.C. Code Ann. § 17-27-45(A), Applicant needed to file his application for post­

conviction relief on or before June 1, 2005. Applicant did not file this PCR application until April 

4, 2022, sixteen years, ten months, and three days beyond the statute of limitations. 

Accordingly, this application is untimely pursuant to S.C. Code Ann. § 17-27-45 and should 

be dismissed for failure to file within the time mandated by the Uniform Post-Conviction 

Procedure Act. 

SU.MM.�RY DISMISSAL BASED ON SUCCESSIIIENESS 

The Application should be summarily dismissed because it is successive to Applicant's 

previous PCR application. Courts disfavor successive applications and place the burden on 

applicants to establish that any new ground raised in a subsequent application could not have been 

earlier raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); 

Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South Carolina 

Code states: 

All grounds for relief available to an applicant under this chapter must be raised in 
his original, supplemental, or amended application. Any ground finally adjudicated 
or not so raised, or knowingly, voluntarily, and intelligently waived in the 
proceeding that resulted in the conviction or sentence or in any other proceeding 
Applicant has taken to secure relief, may not be the basis for a subsequent 
application, unless the court finds a ground for relief asserted which for sufficient 
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reason was not asserted or was inadequately raised in the original, supplemental, or 
amended application. 

Under this statute, successive post-conviction relief applications are forbidden unless an 

applicant can indicate a "sufficient reason" why new grounds for relief were not raised or were not 

properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any 

new ground raised in a subsequent application is limited to those grounds that "could not have 

been raised . . .  in the previous application." Id. at 450, 409 S.E.2d at 394. If Applicant could have 

raised these allegations in a previous application, then Applicant may not raise those grounds in 

successive applications. Id. Applicant bears the burden of showing the allegations could not have 

been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). 

Applicant argues, he is entitled to a new PCR proceeding. Applicant fails to recognize that 

he had a foll bite at the apple on his first PCR action, which included an appeal. Applicant's 

current allegations were or could h(Ne been raised in the proceedings based on Applicant's prior 

application for post-conviction relief; thus, the current application is successive and barred under 

S.C. Code Ann. § 17-27-90. Applicant has failed to establish any sufficient reason why he could 

not have raised his current allegations in his previous application for post-conviction relief. 

Therefore, he has failed to meet the burden imposed upon him. 

Therefore, the Application should be summarily dismissed as successive to Applicant's 

previous PCR applications). 

FRUSTRATJON OFFJNAUTYOF CONJ'/CTJONS 

As a final matter, both the United States Supreme Court and the South Carolina Supreme 

Court have emphasized the necessity for finality of litigation in criminal cases. The Court in Aice 

explained that: 

Finality must be realized at some point in order to achieve a semblance of 
effectiveness in dispensingjustice. At some juncture judicial review must stop, with 
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only the very rarest of exceptions, when the system has simply failed a defendant 
and where to continue the defendant's imprisonment without review would amount 
to a gross miscarriage of justice . . . .  [Here], Aice seeks to have more than one 
procedural "bite" at the apple. Aice has filed an original PCR application, and has 
been allowed to seek review of the ruling against him. We refuse to grant his request 
for a second chance, and again we do so in order to effectuate the purposes of the 
Act and rules. 

305 S.C. at 451-52, 409 S.E.2d at 394-95 (citations omitted). 

The United States Supreme Court has explained that "the principle of finality . . .  is essential 

to the operation of our criminal justice system. Without finality, the criminal law is deprived of 

much of its deterrent effect." Teague v. Lane, 489 U.S. 288, 309 (1 989). "Relitigation of a 

conviction is a rear-view mirror, while a respect for finality encourages those in custody to 

contemplate the future prospect of'becoming a constructive citizen."' United States v. Fugi!, 703 

F.3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 262 

(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United 

States, Justice Harlan wrote: 

Finality in the criminal law is an end which must always be kept in plain view . . . .  
At some point, the criminal process, ifit is to function at all, must turn its attention 
from whether a man ought properly to be incarcerated to how he is to be treated 
once convicted. !flaw, criminal orotherwise, is worth having and enforcing, it must 
at some time provide a definitive answer to the question litigants present or else it 
never provides an answer at all. Surely it is an unpleasant task to strip a man of his 
freedom and subject him to institutional restraints. But this does not mean that in  
so  doing, we should always be halting or tentative. No one, not criminal defendants, 
not the judicial system, not society as a whole is benefited by a judgment providing 
that a man shall tentatively go to jail today, but tomorrow and every day thereafter 
his continued incarceration shall be subject to fresh litigation. 

401 U.S. 667, 691 (1971) (Harlan, J ., concurring in part and dissenting in part). Seven years after 

Mackey. the South Carolina Supreme Court quoted Justice Harlan's opinion with approval in 

Anderson v. Leeke, 271 S.C. 435, 441--42, 248 S.E.2d 120, 123 (1978). Applicant's attempt to 

relitigate his convictions and sentences through this successive and time-barred application is 
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contrary to the recognized need for finality of litigation. 

CONCLUSION 

WHEREFORE, the State moves to summarily dismiss the application because it is 

untimely, barred by the statute of limitations, successive to Applicant's previous PCR action, and 

for failing to comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-

10 et seq. (201 4). 

March I 0, 2025 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

DONALD J.  ZELENKA 
Deputy Attorney General 

D. RUSSELL BARLOW, I I  
Senior Assistant Deputy Attorney General 

By: 

Office of the Attorney General 
Post Office Box 1 1549 
Columbia, SC 2921 1 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHEROKEE 
Leonard Lee Foster, #179576, 

Applicant, 
v. 

State of South Carolina, 
Respondent. 

) IN THE COURT OF CO:MMON PLEAS 
) FOR THE SEVENTH JUDICIAL CIRCUIT 
) 
) CASE NO. 2022-CP-1 1-00247 
) 
) 
) 
) CONDITIONAL ORDER OF DISMISSAL 
) 
) 
) 
) 

___ __________ ) 

This matter is before the Court based on a successive application for post-conviction relief 
(PCR) filed by Leonard L. Foster (Applicant) on April 4, 2022. In-response, Respondent made its 
return I and moved to summarily dismiss the action as procedurally barred as untimely, barred by 
the statute of limitations, successive to Applicant's previous PCR applications, and for failing to 
comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. 

(2014). After a review of the record and pleadings, this Court agrees this application sho�d be 
c:, � :r: ""T7 

summarily dismissed and provisionally dismisses the action based on the follo�g: � � P � 
D.: �; �}t=.: 

PROCEDURAL HISTORY l • ! - • -"- • 

_J � � C:J c, -q -·· . r= Cl ��·l Applicant is presently confined in the South Carolina Department of Co_ii;<1etioh's put�;@�� 
,...,.-.• , co . ... ;:o 
I • • • ... ---iC) to orders of commitment of the Cherokee County Clerk of Court. During its Debembe�00O�Jlrm--;' 

1 The State's return was originally due on July 4, 2022. See Rule !2(a), SCRCP (" [T]he State of 
South Carolina shall answer or otherwise respond to an application for post-conviction relief 
within 60 days after service of the application, if it arises out of a guilty plea, and 90 days if it 
arises out of a trial.") However, having completed the return required in this matter, and in light 
of no demonstrable prejudice to Applicant as a consequence of the delay, this Court grants the 
State's request accept its return as timely filed. S�e S.C. Code Ann. § 17-27-70(a) (establishing 
that the Court may fix the time in which the State must respond and that "respondent shall file with 
its answer the record or portions thereof that are material to the questions raised in the 
application."); Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (1973) (holding the trial court may 
extend the time for filing and that the time limit prescribed by the statute is not mandatory, but 
discretionary with the trial court.). 
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the Cherokee County Grand Jury indicted Applicant for habitual traffic offender ("HTO") (2000-
GS-1 1-1350). Applicant was subsequently indicted at the February 2002 term for felony driving 
under the influence ("DUI") resulting in death and reckless homicide (2002-GS-1 1-0142). Thomas 
A. M. Boggs, Esquire, represented Applicant. Applicant pied guilty to HTO on March 1 8, 2002. 
On March 18-20, 2002, Applicant proceeded to trial before the Honorable Gary E. Clary on both 
counts contained in 2002-GS-1 1-0142 and was found guilty as indicted. Judge Clary sentenced 
him to confinement for consecutive terms of 25 years for felony DUI resulting in death, 10 years 
for reckless homicide, and five years for HTO. 

A timely Notice of Appeal was filed on Applicant's behalf. Following the submission of 
a brief pursuant to Anders2 by Eleanor Cleary, Esquire, and a pro se brief by Applicant, the South 
Carolina Court of Appeals dismissed the appeal. �tate v. Foster, Op. No. 2004-UP-024 (Ct. App. 
filed January 15, 2004). On April 22, 2004, the Court of Appeals also denied Applicant's pro se 

petition for rehearing. The Remittitur was returned to the lower court on June I ,  2004. 
FIRST PCRACTION: 2004-CP-11-0599 

Applicant thereafter filed an application for post-conviction relief on October 12, 2004. An 
evidentiary hearing was held before the Honorable J. Derham Cole on June 19, 2006. Applicant 
was present and represented by David A. Collins, Esquire. At the hearing, Applicant alleged that 
he was being held unconstitutionally because: 

I .  Ineffective assistance of counsel, in that: 
a. Counsel failed to enter the breathalyzer video into evidence at trial, 
b. Counsel failed to retain an expert regarding the urinalysis, 
c. Counsel failed to object to the Solicitor's opening remarks, 
d. Counsel failed to object to the chain of custody regarding the urine S'l!!),ple,n 
e. Counsel failed to request a jury instruction of involuntary mansl�ght�8l!(i,-:7 0 � 

f. Counsel failed to effectively argue mitigation at sentencing. • :l::: ?';' - �15 8 
:i:, I\:::::'. ,...:_ G 

rq.--. :;.: 
-< 

. �- _J ("") 0 0 ;- .::. c,,, _q 
2 Anders v. California, 386 U.S. 738 (1967). �_-.. • • c: h �  

)..> :-... - o -
C) y? -, c: �  c:..: I'. ·-<;O • . '  Page 2 of 13 , . ,  ---· -1 0  ......... �0 .,, 
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Judge Cole denied the application on August 30, 2007, basing his ruling on the testimony 
presented at the hearing, the record before him, and the review of the Datamaster video 
(breathalyzer). 

Applicant filed a timely Notice of Appeal. A Johnson3 Petition for Writ of Certiorari was 
filed on Applicant's behalf. The South Carolina Supreme Court denied the Petition on January 22, 
2009. The Remittitur was returned on February 10, 2009. 

On June 12, 2012, Applicant filed a 60(b) Motion requesting the judgment to be set aside 
for case 2004-CP-1 1-0599 for the following reasons: 

1 .  "Extrinsic fraud" upon the Court, in that: 
a. Applicant alleged that Thomas AM. Boggs, his trial counsel, committed 

fraud upon the court when he failed to produce the videotape from Trooper 
Mueller's car for Judge Cole to review before ruling on the PCR application, 

b. Applicant alleged that Judge Cole either made -a "mistake, inadvertence, 
excusable neglect, or just plain extrinsic frauded the court itself'' when he 
ruled on the application without reviewing the videotape from Trooper 
Mueller's car, 

c. Applicant alleged his PCR attorney, David M. Collins, committed extrinsic 
fraud when he failed to provide a copy of the videotape from Trooper 
Mueller's car to Judge Cole for review, and 

d. Applicant alleged that he discovered new evidence of extrinsic fraud 
because he could establish that Trooper Mueller committed perjury during 
Applicant's trial and that various Spartanburg County offices, as well as 
Applicant's counsel, intentionally concealed this evidence. 

The State filed its Return to the motion on July 17, 2012, and filed an amended return on 
November 30, 2012. In an Order filed on December 7, 2012, Judge Cole denied Applicant's 60(b) 
motion. Applicant then filed a 59( e) motion, which was denied in an Order filed on January 22, 
2013 .  On February 4, 2013, Applicant filed a second Notice and Motion for Rule 59(e) Motion. 

On August 26, 2013, Applicant filed a Petition for Writ of Mandamus for case 2004-CP-
11-0599 presenting the following question ( excerpt verbatim): 

3 Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). 
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1 .  Do statutory law and constitutional require that this petitioner be given access 
to the material evidence in the videotapes? 

In an Order filed on September 18, 2013, the Supreme Court of South Carolina denied Applicant's 
Petition for Writ of Mandamus. 

On October 21, 2013, Applicant sent a pro se Petition for Writ of Certiorari for case 2004-
CP-1 1-0599 to the Office of the South Carolina Attorney General presenting the following 
question (excerpt verbatim): 

1 .  Did this Honorable Court err in ruling that no "extraordinary circumstances" 
existed sufficient to warrant issue of Writ of Mandamus in undated "Order"? 
(See appendix, Exhibit no. 1). 

On December 8, 2016, Applicant filed a 60(b) Motion requesting the jud�ment to be set 
aside for case 2004-CP-11-0599 for the following reasons (excerpts verbatim): 

1 .  "Extrinsic fraud" upon the Court, in that: 
a. Judge Cole entertain perjury testimony and suppression of audiotape. 
b. [Judge Cole] also showed prejudice by entertaining the suppression of audio 

tape and suborning perjury which deprive me of equal protection of the law 
and violated my due process. 

c. Newly Discovered Evidence 
The State filed its Return to the motion on February 27, 2017. In an Order filed June 26, 

2017, Judge Cole denied Applicant's motion. Subsequently, Applicant filed a Rule 59(e), SCRCP, 
motion, and a Rule 62(b),SCRCP, motion for stay of proceeding to enforce a judgment. 

FEDERAL HABEAS CORPUS PETITION: 2:09-cv-00645-HMH-RSC 

Applicant filed a prose petition for habeas corpus with the United States District Court for 
the District of South Carolina on March 19, 2009. In his petition for habeas corpus, Applicant 
alleged he was being held in custody unlawfully for the following reasons ( excerpts verbatim): 

Ground One: Lacked Subject Matter Jurisdiction 
a. When the name Cody Keeler was Amended to the indictment after the jury 

was sworn and there is no written notices Granting or Denying my Post 
Trial motion, and the Grand Jury who Forthwith my Indictment was 
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selected in a Racially Discriminary manner and my indictment was not Filed with the clerk of court, and there is no written order to continue my case beyond 180 days from the date ofmy arrest and when the circuit court error by not suppressing the results from my urinalysis when there was No evidence adduced at trial to comport with statutory Law. Ground Two: Brady Violation a. Failure to surrender impanelment documents b. Failure to surrender videotape's Breathalyzer tape and tape from Mueller's patrol car c. Failure to surrender a written report indication the time of arrest the time of the test and the result of the test to comport with statutory Law d. Perjury Ground Three: Judicial Misconduct a Because the appellant was not informed of his right under the S.C. Code Ann. Sc-5-2950, it was an error oflaw for the trial court not to suppress the evidence of the results to the appellants urinalysis Ground Four: Charge Enhancement a I plead guilty to HTO on March 1 8, 2002 and on March 1 8-20, 2002 I proceeded to trial on Felony DUI resulting in death and reckless homicide and was found guilty and receive 40 years subsequently my charge has been enhance to murder. See computer 
Respondent made its Return and moved for summary judgment on July 10, 2009. On 

September 29, 2009, United States Magistrate Judge Robert S. Carr issued a report and 
recommendation that Respondent's motion for summary judgment be granted on grounds one, two, 
and three and that ground four be dismissed for failure to state a claim upon which relief may be 
granted. On October 16, 2009, the federal court adopted the report and recommendation over 
Applicant's objection and dismissed the petition in a written order signed by the Honorable Senior 
United States District Judge Henry M. Herlong, Jr. 

Applicant filed a notice of appeal on November 4, 2009. On March 4, 2010, the United 
States Court of Appeals denied the Petitioner's certificate of appealability and dismissed the 
petition. 

STATE HABEAS CORPUS PETII'JON: 2004-CP-11-0599 

On July 29, 2019, Applicant filed a Petition for Writ of Habeas Corpus pursuant to S.C. 
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Code Ann 17-17-10, presenting the following issues (excerpts verbatim): 
1 .  Did officer have probable cause to arrest Petitioner for DUI? 

a. Petitioner contend November 10, 2000 arrest were unlawful wherefore, no 
probable cause existed to want his detention for DUI. The fundamental 
question in detenning whether an arrest is lawful is whether there was 
probable cause to make the arrest, as the record reflect officer failed to 
administer field sobriety test When a person is suspected of causing a motor 
vehicle accident resulting in death of another person by investigating law 
inforcement officer on the scene of the incident the driver must submit to 
field sobriety test if he is physically able to do so, as the record reflect 
Petitioner were able. (Citations omitted) 
Furthermore office failed to file an affidavit pursuant to SCRCrimP. Rule 
(I) which says, the sheriff or law inforcement officer shall file with the 
appropriate magistrate the affidavit and proof of service on which the arrest 
is made within five days after the arrest, as the record reflect magistrate 
violated Petitioner's due process whereas all judicial proceeding ""�re 
abandon. 
Pursuant to SCRCrimP. Rule 2(c) magistrate should have discharged 
Petitioner but the dischargement shall not prevented the State from 
instituting another prosecution upon probable cause. Wherefore Petitioner's 
rights were violated under U.S. 4 Amendment as well as S.C. Const Art. 1 
section 10 whereas magistrate allowed Cherokee county to continue seize 
him. 

2. Did the Court deprive Petitioner of procedural due process? 
a. Moreover, pursuant SCRCrimP. Rule 2(a) magistrate deprived Petitioner of 

procedural due process wherefore Petitioner requested for preliminary 
hearing on or about November 13, 2000 by completing S.C. 17-23-160 
form. Once the accused properly requested a preliminary hearing the 
magistrate court retains jurisdiction until such hearing is held, as the record 
reflect Petitioner requested for hearing pursuant S.C. Code Ann 22-5-320. 
Where the demand for a preliminary hearing is timely made the court of 
General Session has no jurisdiction of the case until after the preliminary 
hearing and indictment return before the hearing is a nullity. (Citations 
omitted). 
March 21, 2001 bond hearing constitute a deniel of due process whereas no 
charges were filed prior of hearing. 

3. Did General Session lack subject matter jurisdiction to impose March 20, 
2002 judgment? 
a Counsel failed to object to the Solicitor's opening remarks, Pursuant S.C. 

Code Ann. 17-19-10 General Session lacked subject matter jurisdiction 
• wherefore Petitioner were directly indicted for felony dui- aha reckless 
homicide on February 28, 2002. It's promulgated by U.S. 5 Amendment as 
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well as S.C. Const. Art. 1 section 1 1  No person shall be held to answer for 
any crime the jurisdiction over which is not within the magistrate court 
unless on a presentment or indictment of a grand jury, As the record reflect 
Petitioner were before the court by way of a traffic citation. 
Pursuant South Carolina's jurisprudence magistrate and municipalities vest 
all jurisdiction of uniform traffic ticket. 
Furthermore Petitioner were deprived of procedural due process whereas he 
never received legitimate bond hearing before March 20, 2002 conviction 
it's well established S.C. Const. Art. 1 section 15  mandate all person shall 
be before conviction bailable by sufficient sureties but bail may be denied 
to a person charged with capital offenses or offense punishable by life 
imprisonment or with violent offense define by the General Assembly given 
due weight to the evidence and the nature and circumstances of the event. 
Excessive bail shall not be required, nor shall excessive fines be imposed, 
nor shall cruel, nor corporal, nor unusual punishment be inflected. 
Therefore S.C. Const. Art. 1 section 15  command deprive the court of 
General Session of jurisdiction over the subject matter jurisdiction because 
the jurisdiction of the court over the subject matter of a proceeding is 
determinded by the Constitution and the laws of this State and is 
fundamental. Lack of subject matter jurisdiction can not be waived not even 
by consent of parties and should be taken notice of by this Court. The 
jurisdiction of a court over the subject matter of a proceeding is determined 
by the Constitution laws of this State and is fundamental lack of subject 
matter jurisdiction may not be waived even by consent of parties and should 
be taken notice of by this court. 
As a threshold matter, sentence imposed on March 20, 2002 is void. 

On October 12, 2020, Applicant filed a document titled "SCRcivP. Rule 55" requesting the 
court enter a judgment of default against the State for failure to respond to the petition within thirty 
days of its service.· Applicant further requested that he be awarded $10,000 in attorney fees. In an 
order dated April 8, 2021, the Honorable J. Mark Hayes, II, circuit court judge denied the petition 
as well as Applicant's requests. 

On May 5, 2021, Applicant filed a notice of appeal. The South Carolina Court of Appeals 
denied Applicant's appeal by order filed May 27, 2021, with the Remittitur returned on February 
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9, 2022. Applicant subsequently filed a motion for rehearing, which was denied by the South 
Carolina Court of Appeals by order filed on September 30, 2021. Applicant then filed a pro se 

Petition for Writ of Certiorari, which was denied by the Supreme Court of South Carolina by order 
dated January 6, 2022. 

CURRENT APPLICATION 

On April 4, 2022, Applicant untimely filed his second application for PCR in which he 
alleges the following (excerpts verbatim): 

I .  Sentences exceeded statutory limits: 
a. Pursuant to 17 S.C. Jur. Post Conviction Relief Section 5 Illegal Sentences. 

Applicant seeks reliefin the form of immediate release. 
Attached to this Return and Motion to Dismiss are the Cherokee County Clerk of Court records 
regarding the subject's convictions; Applicant's records from the South Carolina Department of 
Corrections; Applicant's available records from his previous PCR actionss; and the records of the 
current PCR action. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court has reviewed the pleadings, the records submitted to it by the parties, and the 
applicable law. Pursuant to South Carolina Code Annotated §§ 17-27-70 and -80, this Court 
informs the parties of its intent to dismiss the application as there is no genuine issue of material 
fact which would necessitate an evidentiary hearing. See S.C. Code Ann. § 17-27-70(b) 
(establishing procedure for summary disposition of PCR applications); Leamon v. State, 363 S.C. 
432, 434, 6 1 1  S.E.2d 494, 495 (2005) (summary disposition appropriate when there is no need to 
develop facts and the applicant is not entitled to relief); Welch v. MacDougall, 246 S.C. 258, 260, 
143 S.E.2d 455, 456 (1965) (requiring a PCR applicant to make aprimafacie showin,g he is entitled 
to relief before the court will hold an evidentiary hearing). Respondent moved for summary 
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dismissal, and this Court finds summary dismissal is appropriate for the following reasons: 
SUMMARY DISMISSAL BASED ON STATUTE OF LIMITATlONS 

Respondent moved to summarily dismiss this application for failure to comply with the 
filing procedures of the Uniform Post-Conviction Procedure Act.4 Specifically, the Act requires 
as follows: 

(A). An application for relief filed pursuant.to this chapter must be filed within 
one year after the entry of a judgment of conviction or within one year after 
the sending of the Remittitur to the lower court from an appeal or the filing 
of the final decision upon an appeal, whichever is later. 

(B). When a court whose decisions are binding upon the Supreme Court of this 
State or the Supreme Court of this State holds that the Constitution of the 
United States or the Constitution of South Carolina, or both, impose upon 
state criminal proceedings a substantive standard not previously recognized 
or a right not in existence at the time of the state court trial, and if the standard 
or right is intended to be applied retroactively, an application under this 
chapter may be filed not later than one year after the date on which the 
standard or right was determined to exist. 

(C). If the applicant contends that there is evidence of material facts not previous! y 
presented and heard that requires vacation of the conviction or sentence, the 
application must be filed under this chapter within one year after the date of 
actual discovery of the facts by the applicant or after the date when the facts 
could have been ascertained by the exercise ofreasonable diligence. 

S.C. Code Ann. § 17-27-45. 
The South Carolina Supreme Court has held that the statute oflimitations shall apply to all 

applications filed after July 1 ,  1996. Peloguin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A 
motion for summary judgment may properly be used to raise the defense of the statute of 
limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638 
(1994). Additionally, S.C. Code Ann. § 17-27-70(c) authorizes the Court to "grant a motion by 
either party for summary disposition of [an] application when it appears from the pleadings . . .  
that there is no genuine issue of material fact and the moving party is entitled to judgment as a 

4 S.C. Code Ann. § 17-27-l0 to -160. 
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matter oflaw." 
In the present case, Applicant is alleging he is entitled to post-conviction relief based on 

allegations that his sentences exceed statutory limits. However, Applicant failed to comply with 
the filing requirements under S.C. Code Ann. § 17-27-45. Applicant proceeded to a jury trial and 
was found guilty and sentenced on February 15, 2002. Applicant did pursue a direct appeal. 
Pursuant to S.C. Code Ann. § 17-27-45(A), Applicant needed to file his application for post­
conviction relief on or before June 1, 2005. Applicant did not file this PCR application until April 
4, 2022, sixteen years, ten months, and three days beyond the statute of limitations. 

Accordingly, this Court finds this application is untimely pursuant to S.C. Code Ann. § 17-
27-45 and shall be dismissed for failure to file within the time mandated by the Uniform Post­
Conviction Procedure Act. 

SUMMARY DISMISSAL BASED ON SUCCESSIVENESS 

Respondent moved to summarily dismiss the application because it is successive to the 
previous application(s) for post-conviction relief. Courts disfavor successive applications and 
place the burden on applicants to establish that any new ground raised in a subsequent application 
could not have been earlier raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 
S.E.2d 415 (1981); Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the 
South Carolina Code states: 

All grounds for relief available to an applicant under this chapter must be raised in his original, supplemental, or amended application. Any ground finally adjudicated or not so raised, or knowingly, voluntarily, and intelligently waived in the proceeding that resulted in the conviction or sentence or in any other proceeding Applicant has taken to secure relief, may not be the basis for a subsequent application, unless the court finds a ground for relief asserted which for sufficient reason was not asserted or was inadequately raised in the original, supplemental, or amended application. 
Under this statute, successive post-conviction relief applications are forbidden unless an 
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applicant can indicate a "sufficient reason" why new grounds for relief were not raised or were not 
properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any 
new ground raised in a subsequent application is limited to those grounds that "could not have 
been raised . . .  in the previous application." �d. at 450, 409 S.E.2d at 394. If Applicant could have 
raised these allegations in a previous application, then Applicant may not raise those grounds in 
successive applications. Id. Applicant bears the burden of showing the allegations could not have 
been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). 

Applicant argues, he is entitled to a new PCR proceeding. Applicant fails to 
recognize that he had a full bite at the apple on his first PCR action, which included an appeal. 
Applicant's current allegations were or could have been raised in the-proceedings based on 
Applicant's prior application for post-conviction relief; thus, the current application is successive 
and barred under S.C. Code Ann. § 17-27-90. Applicant has failed to establish any sufficient 
reason why he could not have raised his current allegations in his previous application for post­
conviction relief. Therefore, he has failed to meet the burden imposed upon him. 

Accordingly, this Court finds the application shall be dismissed as successive to 
Applicant's prior post-conviction relief actions. 

FRUSTRATION OF FINALITY OF CONVICTIONS 

As a final matter, both the United States Supreme Court and the South Carolina Supreme 
Court have emphasized the necessity for finality of litigation in criminal cases. The Court in Aice 
explained that: 

Finality must be realized at some point in order to achieve a semblance of 
effectiveness in dispensing justice. At some juncture judicial review must stop, with 
only the very rarest of exceptions, when the system has simply failed a defendant 
and where to continue the defendant's imprisonment without review would amount 
to a gross miscarriage of justice . . . .  [Here], Aice seeks to have more than one 
procedural ';bite" at the apple. Aice has filed an original PCR application, and has 
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been allowed to seek review of the ruling against him. We refuse to grant his request 
for a second chance, and again we do so in order to effectuate the purposes of the 
Act and rules. 

305 S.C. at 451-52, 409 S.E.2d at 394-95 (citations omitted). 
The United States Supreme Court has explained that "the principle of finality . . .  is essential 

to the operation of our criminal justice system. Without finality, the criminal law is deprived of 
much of its deterrent effect." Teague v. Lane, 489 U.S. 288, 309 (1989). "Relitigation of a 
conviction is a rear-view mirror, while a respect for finality encourages those in custody to 
contemplate the future prospect of 'becoming a constructive citizen."' United States v. Fugit, 703 
F.3d 248, 252 (4th Cir. 2012) (quoting.Schneckloth v. Bustamonte, 412 U.S. 218, 262 
(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United 
States, Justice Harlan wrote: 

Finality in the criminal law is an end which must always be kept in plain view . . . .  
At some point, the criminal process, if it is to function at all, must turn its attention 
from whether a man ought properly to be incarcerated to how he is to be treated 
once convicted. Iflaw, criminal or otherwise, is worth having and enforcing, it must 
at some time provide a definitive answer to the question litigants present or else it 
never provides an answer at all. Surely it is an unpleasant task to strip a man of his 
freedom and subject him to institutional restraints. But this does not mean that in 
so doing, we should always be halting or tentative. No one, not criminal defendants, 
not the judicial system, not society as a whole is benefited by a judgment providing 
that a man shall tentatively go to jail today, but tomorrow and every day thereafter 
his continued incarceration shall be subject to fresh litigation. 
401 U.S. 667, 691 (1971) (Harlan, J., concurring in part and dissenting in part). Seven 

years after Mackey, the South Carolina Supreme Court quoted Justice Harlan's opinion with 
approval in Anderson v. Leeke, 271 S.C. 435, 441-42, 248 S.E.2d 120, 123 (1978). Applicant's 
attempt to relitigate his convictions and sentences through this successive and time-barred 
application is contrary to the recognized need for finality of litigation. 
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,CONCLUSION 

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this application 
with prejudice unless Applicant provides specific reasons, factual or legal, why the application 
should not be dismissed in its entirety. Applicant is granted twenty days from the date of service 
of this Order upon him to show why this Order should not become final. Applicant shall file any 
reasons he may have with the Cherokee County Clerk of Court and shall serve opposing counsel 
at the following address: 

Office of the Attorney General PCR Division - 7th Circuit P.O. Box 1 1549 Columbia, South Carolina 2921 1 
Applicant is cautioned that his response to this order must be actually received by the 

Cherokee County Clerk of Court and opposing counsel within twenty days, and the Court will not 
consider any issues raised in his response if not so timely filed and served. 

AND IT IS SO ORDERED this _I �- day of-� t--' 2025. 

j.p� 61 '1, , South Carolina 

THE HONORABLE GRACE G. KNIE Chief Administrative Judge Seventh Judicial Circuit 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHEROKEE 
Leonard Lee Foster, #179576, 

Applicant, 
V. 

State of South Carolina, 
Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE SEVENTH JUDICIAL CIRCUIT 
) 
) 
) 
) 
) 
) 
) ) 
) 
) 

CASE NO. 2022-CP-1 1-00247 

FINAL ORDER OF DISMISSAL 
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This matter comes before this Court by way of a post-conviction refJf (POR.) ai:tio'n� 
0 , ,, . er . 

commenced by Leonard L. Foster (Applicant) on April 4, 2022. Responden(' the State of South 
Carolina, made its return and moved this Court to summarily dismiss the application as untimely, 
barred by the statute of limitations, successive to Applicant's previous PCR action, and for failing 
to comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. 

(2014). 
Pursuant to this request, and after reviewing the pleadings in this matter and all of the 

records attached thereto, this Court issued a Conditional Order of Dismissal filed on March 17, 
2025, provisionally denying and dismissing this action while giving Applicant twenty days from 
the date of service of said order in which to show why the Conditional Order of Dismissal should 
not become final. Attached to this Pinal Order and incorporated herein by reference is an affidavit 
of service dated March 25, 2025, indicating the State served the above-mentioned Conditional 
Order of Dismissal on Applicant. 

On April 1, 2025, Applicant filed his "Response to Court Order (Dated March 10, 2025." 
In this filing Applicant reasserts the same or similar argument presented in his original PCR 
application. 
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After a thorough review of the record and Applicant's filing, this Court reasserts its finding 
in the Conditional Order of Dismissal that the current PCR application must be dismissed because 
it is untimely, barred by the statute of limitations, successive to Applicant's previous PCR action, 
and for failing to comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-
27-10 et seq. (2014). Before the Court will hold an evidentiary hearing, Applicant must make a 
primafacie showing that he is entitled to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 
455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Applicant has failed to 
make such a showing based on the information before this Court, and, therefore, he is not entitled 
to an evidentiary hearing in this matter. Accordingly, this Court finds no reason why the 
Conditional Order of Dismissal should not become final. 

IT IS THEREFORE ORDERED that for the reasons set forth in the Court's conditional 
order of dismissal, the Application for post-conviction relief is hereby DENIED AND 

DISMISSED WITH PREJUDICE. 

This Court hereby advises Applicant he must file and serve a notice of appeal �ithin thirty 
days of the service of this Order to secure appellate review. ,See Rule 203, SCACR. Applicant's 
attention is directed to Rule 243, SCACR, for the procedures following the filing and service of 
the notice of appeal. 

AND IT IS SO ORDERED this _/�<fhday of /4U,{_ , 2025. 

�f�. South Carolina. 

� �  
GRACE GILCHRIST KNIE 

Chief Administrative Judge 
Seventh Judicial Circuit CD 
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"R����t oo'd -\his mu¼tr w�rro.tm1 o.n t.\lid�ntio.°d 
h�l'"1 n3 -\' or- -\he. '?Ll(l)DSe. rf dro1on� -the. &.me. . 
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' 
St-n.-h. or Sou. +h C.Mn\,no.. 
C.our'\½ oP C.nero\4ee 

I.n -the. �r+ of tommon "PltnS 

Se.'1�-rrth ;JudiC.\0..1 e.irf.ui+ 

Le.on£lf'd Lee. F"os.+e.r # I1qs1o 
I\��\ i tnn+, 

\J5. 
5tn-t'f. cf Sou-\-h tru-D\ino.. I 

'Re.spoodertt 

C.OSe. ND . ��&- C.P- I \-DOclLl'l ' 

R,BCEIVED 
M'R '2. 3 1015 

W.R-C.I, 
tJIAILROOM, • 
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T \� t�1\\,l Q\= SD�T \4. c..�\\\\L1� 1\ 
"'1n "The_ _'.:)u.t1r�nt.. Cnu.'f'\-

l\??H\l fRl:lM t\\�\<.Lffit\"11-TY 
Lat.1-1' \ n\ C.a \'1'\ A'.:W\ � \e.us. 

�f({(� ��\c..\\ri� \ Ktl\t�Ci cc.u,\ Cout�1uA3t­

• Cr,.s.e_ Na . d\.\J )S -C)�C/-\ \) CJ a 

V 

i 
11\·,\ icJ hr, c>:..t a� f\�y,1 \ \ c,__f\t 

! 
i 

Re.S � l'\r\mt 

l.mn1Acd L.'fuJ\J l7C!) 7'2 
W lli IJl'.l r 11"1 \ 
L{l<JO S.\de. Y<,.l'IY\ �c.J 
Re!')be.r\- S .  c.,. :l c\ \ ii 

RECEIVED 
JUL 2 8 2025 

S.C. SUPREME COURT 



lcl:\\r_ a* �ut\,ar.1-\-i� 

S\e1e..Mffi� O\ iS'.)ue_ OY\ f\�� c\ 

Ste,.�LJnm\ D\ 'the. Li:lSe_ 

S\�rk,"c\ u � k\J\e.w 

f\,�W1Er'\ t 
�(\c__\us,af\ 
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Ste..tt- v �o�d �C\-��J ;l,.�i�S0 �\ii , 3�\ .5t:)d l '-\11 L\ 
- ' 

lfi\w- v Cv.01!'\1r\o.s(1aa1) '.1)"6\ :il �S- ()11_ 5 £.. ld �i1 l.-\ 
I -·· 

(Y)c_lo
y 

iJ S lcJ� J()\3 ·4a\ SLJl,J , ](.C/ , 737 �£ :0.1,,2� 5 ,  (o
1 

5.L. G:icAe.. �nf\ \7 -11-�S- (Ll 
:'.1.l . C.Dclt. �n. \7 - 21 � �() 



.S \tle(N'f\t a� \S�fl ()i\ f-l?�ec� 

1. \J\ct tht. cnu"\ tr,� 'b"1 �r.i \i11}j +a rne-kP .S\)tcli c., 
r1 1'1di'l\� 0� "\c.c.\� C\_{\(l toric.\uE,\QV\ a\ \ C-l\l re.\CA\ed ilJ 
ecr.h \��LlL � 

Pip�r_\ la{1t i.S ?ruen\\y LG\\tnul w,\\,�!\ \h� S.nuth Le.en"{\(}. 

\J�c.lY�LV\t � � G:ir,ec\,Df\ , \Jt,A\c.fe.t_&ir,P.L\.,�11r,,\ Tur,,t. 
\-\e__ i �  c,�_rv1·{,� c'-,o,1\/ [!..\a] i�.r,,J-f. su,\-entt_f>wStAw'J 
CAx, a, 11 tr � --\-\'\e_ CV,e ra \i_e,e_, Co u't'\ ",-
1'11e_ l\,e.r�\c.e.e_ Co\.lf\\,\ b\'C-Y\d -:'iu.t� ,ncLc..\ed lippt\ \c.1,� 
kr- {\Gb1\-w.,.\ t,cS ('i c Cl¾-tc.'r\Se. llur-n;A9 °'- JDOO -terftl 
1o-uc:i - GS- I \- \�Sa 
011 fe..'nnAc-i--� 21, ·)\k'Yl ��\ lr1i-J W(:V':J ci\recJ\\! indic'.lc:d 
{1:::," \t\lln'-( 11u.i re.Su\h'f\� ·,(\ /J.e..o..\:\, lA.nc\ re.c._k\as ho1't\ic.1rJf'� 
\1\,: c_\, \({,, 1a();}_ )\?\'.)t\lr.t�\ ?ler�c1i c.u�H,/ hc..b1\w,,_\ _\roJ � ; c__,  
D\\t.'.\\C CA\'\c\ �ro c.te.ctNi ta tf"i c..\ lo, ti:lofl� dLA.1 ,  ctnd 
rtL\<-.\e,� hcr'\\L\ o.e... 
ll1\ \'Ir.re,\, 10 1 )OQ� CO\M'� 1 �5e0 .S. �rwr.s'.tor h�1t1.rJ 
oi�t ndtr I la yc.r.,r� re..c.k\e.ss hon1c..ide.. W1d J5 \/ec\r.5 
t-e.\ Ot'\i c\ u.t t.f\d t-:i DI\\ Sti\teJ\le.S +o be.. 5 crue el C<!Jn5tc.L!t i  Ve., , 
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OA rhtch oi �, 1urkv i / le.._ druil1 cc..\io(\  io\d �ppe.\\ W'\t hi5 StAttncL 
t.'t: ue.c\.ed. tht.Stc..h,1.\0,,1 c,.r1ouvJ 0(\ ri�r1 \ 0£ JJJld--. � �\\c-n � ti lw 
Stlul\<1 �c..R ��tu . .:.\tllf\ f�Je.t'\\'(\3 e.x.c..e..s 5 1 ve.. .St(\�e.n c..L.. L':i  n�\y 
D. \�Cc L) t rffi l\.11 ,\_ {.f\Le.., 

R� ori�m� ncu\\ · l:)  ·caN\1\iar11..\ ci· · tr �  O.ISY'\1�C1.\ on Mo.rc..h, 11 1 
�d''J..S sk\-i'"'� \\-,,e.. p-1 �\1 eu'b (\ ·� �u.c.ce.ls\Vf'., ,  Mt,\f\dy CJld .bv-rfC'.Cl 
,b� tkr... Cl\\t. 'jtC.(" S�c..\Q\e... CQ' \i1"\1h\121Y\. 

ti\\ �- ,, \ \ , l\J'J.S Pl\?\')dlr..r\\. lr��':, . b�o.\L V �a1c\ ���i) d. r1:i S C10lo 
31,-\ \ � t.. :lcl. ll:\ � \�t..Gt.l\t.f_v-_\ Mtf'\ b \1 '��0�ei1 \I\ \ht:CTSLL1 � h C-bi tl.l.�\ 
0 t¾t'A.ct.e.fj 1,l,O>.fi:\'.i t\-\(5 l.'l �hcJ W.h.t,e... IA l.O f\\J c..;\.;,) I\ o (\ -rltv'() 6-r (Y).') re. 
C.Ohv.\b CL,�Sin � t'\U.t �� C£b l'..Dr.l'"\t tk.d 1 1Yt\-\e.. wur.se_ of  fA 5 1r14 /e... 
1f\ C. 1den� hc'-5 bi:.eJ\ t.n\tre.d tne....uYt\U L\·1.'.)i'\ S�1.0Lc\d c.oul\\ � Of\ty 
CJ'('\('_ �or \°\\e._ ru.f�e... oi f.e.rli_ MC.\YI� -
Oi\ 1-\)('1  \ 11 . 'J.a�S \inc_\ ort\e.r- o, el.1'.)i"\bS d �c.s ) i911ecJ7 li?r, I JSi 
�\JV e \ kn\ C \ul i)\l\ tu1C'lf\ tt\ \\\'\"'\ ,;:ire\.� o� �i�\"'111 �-'le...\. 
A \ i n.ti"/ notic.e.. '�'t Apptc,\ \,JC.� t \ill on r'li;,y I J.. 1  10 1] �o( I lc,nt 
Suhm i Heil apl1,r'ICv11,)f\ p u.c.SW:.h � 5 C 1-1(Jl__ Ru.\ e.,J ({� (c.J 

.S\e,\'\Jw-d ,i Rt\J\lvJ 
l(\�f v Lt;.mn1f\3s Q�O�) J'6 \  �c.. 1-\51  Ll \ 5f- ;d.2/63 w\'\e:n 
l'tV \t.�\l\1\� the...�11).\',\ \) �  SI..\P\l'\C.l"Y .JU.d.�Y'\tf\\ rna\1ai\ ��encJt.. 
C.Ol,.,r\ 0-� ,es \�t ) lV"it. S�un.do.�d li-\'\1..\- rve..rns, i ht'.- tri c.\ 
�QI.A.rt �W'r,IY\C,.f� j)Ad�t"<l-en � I? p,u X)e.f whel'\ �nfre... \� IT) 9mu.,r1e. 
l):\L\\'._ Cl.'i +o C\f\y rnc..k.ri c..\ };__d�l')eY\� C,5 c;_ ff'lG.f{ fr o{ letw ' 



C\ Y'� u f'\ es\. 

lr'le_ \ClLJe.r CDux-\ d10- e__,raf' if\ �l'(ir-t\ {\�,� Uf'iMO'\ I JLl-t il\ei� 
1 () �CAJJu·r o� fusfO'C\LJ.e.Y\\-- whe..(\ fut.re.. ctae.s ti.1.':i \- c-. �mu1<\e... 
• 1'.DLI.<'.. D\ Y"ll.\\e.r, °'-\ �,_s�\.}._\e_,\ I'! \:\\1S C.J.,1 . .SL 
5.l, lade_ \7 - 11 -1..15 (q l?n�u1db, it {;_ (le_� �? \  ,u,_n� c\-!,<.o\Je f  
l"'\c.x \-e.r-·1 c�\ {e,._c.. \- (V:i\. \''t>JUtu l.JS \. / ? ,e...s e..n ¾e.c\ u..rJ h Ucr-rl -\-hl,.t 
re_� u i tr_ u o.. lCI. \\a(\ c \ h 1S L.�(\ G1L\1c1\ o r- s,o'\ Jre.,i'\c..c. h e_ 1'\c,\f 
\\\ e_ C\.. �l� �\,'l\tc...cJin\'\ wi\\\1 1, ant. \lu.,._r cJ \-� r 1-he... dc�\e... 
whtJ\ \ he.. t0.c..� lG\.J cl 'nuu� beE.r'I: 6..SCf r1�1 ne1J 6� f he...1:.i< P.rl1tie., 
El� re.i::...C[)f'i e;_b \ e_ ct\; � u'\CL. 
lli c..G:i \{ v S \-c,.\ t, �'Cl\ S.c . 1 L ?i , j li C\ . lJ 7 S E.. ld. I gJ.) . Ll$' ()o�) 1 C1 � 

t\-\e.. r t.r..D,d 1d' \ e....c.,\- , l?u.�e-5 D � _lc F\rl?!'._\ \unt cf1.S c..a 11 ex t..r'i 
t'l i �  C...e...r.\e:i'\c.L ac...e.f'_de_A S'tr--\1J,...t<::ir-1./ \,rn;� fr.cil"'I TL>..-rbe.,V i l \e_ 
c_\c_\.::,i� 1 U�t\()'{\ an ()'(' C\.b�1u\ P'lc...�m Y, lCl l?l-. (1...r'I J _)l,\t.)fl'\; H,.J 
\\-� CAfl?,\iili\ic.n \(\ cu:.LD,dc�\'\u S.c. Lode_ l 1 - J.1 , 1..1.�(f._) 

o:n.d. \ei/
1 S.IJ..£ \i c.i e.'"'\- r-t�a\'\\ e..'i.le5S\uL c._w\e._f\c...e... ''"Sue... 

U)\.l_\ d.X'/ t hr.ue... a eJ'.j\ C,..0,t:rt tel Ir\  \ t  \1 � p (_(\_ °'\'lri \; (...£'1 ;oY\ 
\:ie...t.t.u.t:.t. it wG.S. LL\'\k.flGW'f\ \r.:, V\1 rn. 
SiA.t"\v<'IG,.,'1 cli<:im1Ssc_\ a �  c... ?C..Q. ��\ lc.,J;e;A w 1t\-.c:iul (j,_ 

heL.rin� \s  �x;i�r-c..�r- , c,,\e.._ Dt\\1./ whU\ (11 i� ·1-S LA�pc,,rrnt 
O'(\ \\,L {w_e_ (\�  tY\t'... c-.-p�\tu.\1°11)'\ \-he,.\ rhae_ is no (\ucl tof 
0- V°ltG.f\r'\ C\ 'tD c\t., .tlar m1 {C'.£t':. u..'f'\(1 �w the.. arphc.£.-v-1 
\.S ha\- \'...t'\\\1-\e..J \- � re.h�f. 

s 
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\�- \ t\l' f.S no\d. r'\C\t \ f.J" e_',(.c_f:SS\ V e_,  Sr_f\\-e.11LL ;s ll�r'l\'fl_f\\-ly 

c..\t0..f Cl(\ \\,\e.. .�CJe... ll( tV\t. °'-W\ic,c...\,aA w�; c...Y\ f'�i'f"e.s 
the... VC1'CA\\OD a�  LOl'\\J ic.\,af\ •· O'f Stv\ttnCL: WhenJ6,"E. 1he., 
L\'Jli.x·\ shcJ\ P\t..kL S\=)e.Git.iL �ind;/\� of2 {c..Lt virid �.\-e-.\e.. 
tx:�r6� �,, . 1\'1 G'::lX"'-c.h.-01'0 l'\ D\. lc...w re.\c..\e.c \ -m eu:\, t':iSue.. 
f\it.)tri\ e_c\ �-C. Cnci.t. I1-'.ll-'r,() r'ic.£oy .'.Jupru. 
j irH.L PC.R�uct�e._ 0-..?p\'1ui inc_afrep \Cl.l,J GJ,cl S\.JSrl'(l\(,._c-v 

&.��mis�td Cf�l ic.dio<\, f.\µ�e.\ \i:.n\ c,sk fl-1t� C.'JiAl't -le IY',.'.)ct1('f 
ar re..u\'...rse.. Mel f'1'...\"\0.\'\d .\\,i� J'Ylc-..t\t'..r .!hr e,_ he..c,.r',�, 



[onc..\lli ,K) (\ 

�c..�e.d C)r\ -\o�'Jin� et. �enu.,i\ e_ i�::iW'._ £ tr1c .. �J i c:J ..fc-.d 
cb� u.iSt c.nd (\p?e\\0.n\ c;\,Zl1.1\d Q1Y.\J�1 \ c..s e,. P'lcJ fer 
e-\' law, 

1 
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WITNESSES 

A. R. Jordan, SCHP 

� , ()  

") ' P'  

ARREST WARRANT NO. , Y 437728 

,­� ACTION OF GRAND JURY, 

VERDICT 

®;;man of Petit Jury 

,, ----

Date: 

DOCKET HO. �..;-GS-11- /::}::)C.J __ 

The State of South Carolina, 

County of Che rake e 

COURT OF GENERAL SESSIONS 

DEC 1 4 2000 TERM __ _ 

THE STATE 

vs. 

Leonard Lee Foster 

• • •• ,,_ •• .,.., •• �-� �- ,� --• y·= �---

Indictment for ,D,mngxx 
,¥ebicle<W.hilaxUIMle•xthex 

lnf&u�Akohete� 
xOmt&xaed,,D,iYineciUaderx 
-::Suspe11Sion4111d Habitual 

Traffic Offender 



FORM 1 0  ( 1 2/87) 

STATE OF SOUTH CAROUNA 

COUNTY OF __ =Ch=e=r�o=k�e=e-

INDICTMENT FOR Im'.WIN&��IBMll<Ht.1£ 
�N9l!RXHNIS�lOO!>ltOO<l!)fltl;l\<llcoo:)l� 
/'i!I/O'.��'A'l>41D<tmWJN®<t)l!IOOit: 

8��©N:'9ltMO HABITUAL 
TRAFFIC OFFENDER 

At a Court of General Sessions, convened on _ _,,[}"'E.""C� . ....,i-'-4-�----------

the Grand Jurors of ______ C--.:he_rc.-oc,;kc..cecce ______ County present upon their oath :  

COUNT ONE - DRIVING UNDER INFLUENCE 

Thal __________________________ did 

in ________ County on or about ---------------, drive 

a vehicle while under the influence of intoxicating liquors, and/or narcotic drugs, barbiturates, 

paraldehydcs drugs and herbs; such not being the first offense within a period of five years including 

and immediately preceding the foregoing date. 

COUNT TWO - DRIVING UNDER SUSPENSION 

That ____________________________ did 

in  ________ County on or about _______________ , drive 

a motor vehicle on a public highway of this State when his license 10 drive was suspended, such 

not being the first offense within a period of five years including and immediately preceding the 

foregoing date. 

That 

COUNT THREE - HABITUAL TRAFFIC OFFENDER 

Leonard Lee Foster did -�==�=�==�-------------------

in  Che rokee County on or about ___ N""o"'y,...e_.m11.1,bu.e,.r_,_1 ,.t �- �2..,g.,_o,,,__ _____ , drive 

a motor vehicle on a public highway of this state after having been declared an Habitual O ffender 

>b¥<©rrl111<Xli>a<�K':om:1dn violation of §56- 1 - 1 100, Co,/e of Laws of Sot11h Carolina, ( 1976), 

as amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 

provided. 

7� ,) . cJdfJ SOLICITOR 
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WITNESSES 

__ A.R. Jordan, SCHP 

'<RREST WARRANT NO. Direct Indictment 

�,-;A,STISJ� OF �RANO JURY 

t! " 
l;j tJ 

.� . c..� 
1.·creman cf Grand Jury 

VERDICT 

�M, t>Nc :su / /�-

Dare: 

DOCKET HO. _v,_-..,_,-i i-:::._ 1 "'1,.J,.... • ..._ __ 

The State of South Carolina, 

County of_. -�h.,r~kee ·-----

COURT OF GEHERAL SESSIOHS 

_!_EB 2 8 20�2---····· TERM ---

THE STATE 

vs. 

Leonard Lee Foster 

-·--=-��"'-"""•�,:f<fap-,<.•v.-,=�i=-.•· -"'t'-"==Y,c,d-C.M 

""""'· · · · -
-

•
'>••-'>•

. 
•• - • ... . •... . .  - ---- - . 

Indictment for 

COUNT ONE-FELONY DUI (DEATH) 

COUNT TWO-RECKLESS HOMICIDE 

Trey Gowdy , Solicitor 



FORM 32 ( 1 2/87) 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF _Cherokee ____ ) 

INDICTMENT FOR 

COUNT ONE-FELONY DUI (DEATH) 
COUNT TWO-RECKLESS HOMICIDE 

59 

- t :,"i ;·! � ?:;;L 
At a Courc of General Sessions, convened on __________________ , 

the Grand Jurors of �-o_k_e_e ____________ County present upon their oath: 

COUNT ONE-FELONY DUI (DEATH) 

That Leonard Lee Foster did in Cherokee County on or about the 10th day of 
Novembe·r 2000, drive a motor vehicle while u:,de:- the influence of alcohol , drugs , 
or a combination of both, and did an act forbidden by law or neglected a duty 
imposed by law, to wit : by failing to yield the right of way (ARTICLE 1 7 ,  
SECTION 56 o f  the South Carolina Code of Laws) and/or disregarding a stop s ign 
.(SECTION 56-5-2330) ; and/or failure. to maintain a proper lookout for other 
v�hicles on the roadway ; and/or failure to maintain proper control of his 
vehicle ; and/or the Defendant should not have been driving a vehicle since 
he was under suspension and declared an Habitual Traffic Offender in this 
state, which act or neglect proximately caused the death of Cody Ke�ler�fn 
viqlation of Section 56-5-2945 , Code of Laws of South Carolina , 1976 ,  as amended. 

COUNT TWO-RECKLESS HOMICIDE 

That Leonard Lee F�ster did in Cherokee County on or about the 10th day of 
November 2000, drive a motor vehicle in reckless J;eregard of the safety of others 
which proximately caused the death of Cody Ke!ler , in violation of Section 56-5-2 910 ,  
Code o f  Laws of South Carolina , 1 976 ,  a s  amended , 

Against the peace and dignity of  the State, and contrary to the  statute in  such case made and 

provided. 

SOLICITOR 




