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INTRODUCTION 
 


This case arises from a payment dispute related to a family business partnership. The 


underlying events unfolded among sophisticated parties who had long collaborated in managing 


shared assets and investments. As part of that collaborative effort, the parties had agreed that the 


payment would be made by a transfer of shares of stock. Respondent (Janice G. Hall) expressly 


consented to the planned transfer but subsequently sought to repudiate it after the shares intended 


to fund the plan lost value through no fault of any party. She then filed this lawsuit. After discovery, 


Judge Hayes granted her motion for partial summary judgment and denied Appellants’ motions 


for summary judgment and, later, for reconsideration. The orders should be reversed for at least 


six independent reasons. 


First, the trial court lacked personal jurisdiction over Appellants. Personal jurisdiction 


comes in two varieties: general and specific. All parties agreed that the court didn’t have general 


jurisdiction over Appellants, who aren’t South Carolina residents and who lack the extensive and 


persistent contact with the state needed for general jurisdiction. But the trial court concluded it 


could exercise specific jurisdiction over Appellants. That conclusion was wrong. Appellants didn’t 


travel into South Carolina to perform any action giving rise to this suit. They didn’t conduct 


business in South Carolina related to any action related to this suit. They didn’t contract to supply 


goods or services in South Carolina. And any agreement with a South Carolina resident was 


entered while Appellants lived in Georgia and was to be performed while they remained in 


Georgia. Those facts aren’t enough to constitute minimum contacts and satisfy due process. The 


trial court erred by ruling otherwise. 


Second, the trial court erred by concluding that South Carolina law applied even though 


the agreements at issue included binding choice-of-law provisions specifying the application of 
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Georgia law. The court’s conclusion seems to arise from its erroneous conflation of choice of law 


with personal jurisdiction, acting as if the court’s conclusion on the latter (which was itself 


erroneous) was dispositive of the former. But that’s not how those issues relate to each other. The 


two are distinct concepts. The trial court’s failure to grapple with and rule substantively on the 


choice of law issue is no harmless error. The law of the two states differs in ways that affect the 


outcome here. The trial court’s failure to apply Georgia law is reversible error. 


Third, the trial court erred as a matter of law by granting judgment for Respondent even 


though she lacked standing and was not a third-party beneficiary to the relevant agreements.  


Respondent is not a party to any relevant contract or agreement. She therefore lacked privity and 


standing to sue Appellants for breach of contract. Moreover, Respondent seeks enforcement on the 


basis that she was a third-party beneficiary. But in both Georgia and South Carolina, a third party 


may enforce a contract only if the contracting parties intended to create a direct benefit to the third 


person. There is no language in any relevant contract or agreement, or other evidence presented to 


support that Respondent was an intended beneficiary. Accordingly, the court erred in granting her 


judgment under these facts.   


Fourth, the trial court erred on the merits by ruling for Respondent.  Before a court can 


issue a judgment, the moving party must first demonstrate there is a justiciable controversy. In 


other words, the conflict between the parties cannot be hypothetical and the moving party must 


have suffered injury because of the nonmoving party’s conduct. Here, Respondent alleges that her 


injury was Appellants’ failure to pay $10 million under an agreement. However, because the 


parties had renegotiated the terms of that agreement such that Respondent would be paid in stock 


instead of dollars, she waived her right to the $10 million under the original agreement. When, as 


here, a right is voluntarily waived or relinquished through a contract amendment, it cannot form 
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the basis of a justiciable controversy. Accordingly, the trial court committed reversible error in 


granting judgment in her favor.  


Fifth, the trial court erred by failing to address the statute of limitations. In breach of 


contract cases, the injured party must bring their claim within three years following breach or her 


claim will be time-barred the applicable statute of limitations. Here, the first alleged breach of the 


parties’ agreement occurred January 2017. The Complaint, however, was not filed until April of 


2021, over four years after the initial breach. Accordingly, Respondent’s claims were time barred 


at the time her Complaint was filed, and the case should be dismissed. 


Sixth, the trial court erred by failing to grant Appellants’ motion for summary judgment on 


the civil conspiracy claim. A motion for summary judgment requires that there be no genuine issue 


of material of fact. There can be no genuine issue of material fact when the opposing party has 


admitted to the facts. Here, Respondent admitted in her deposition that no party committed an 


overt act as required to support a civil conspiracy claim. Because she admitted there was no overt 


act to support the claim, there can be no genuine issue of material fact, and the trial court should 


be reversed for its failure to grant summary judgment for Appellants on this issue.  


STATEMENT OF ISSUES ON APPEAL 
 


I. Did the trial court err in determining it could exercise personal jurisdiction over 
non-resident Appellants even though none of them possessed the requisite 
minimum contacts with South Carolina?  
 


II. Did the trial court err in concluding that South Carolina law should govern this case 
even though the subject contracts included binding choice of law provisions 
specifying the application of Georgia law?  
 


III. Did the trial court err in finding that Respondent was a beneficiary of the contracts 
in question? 


 
IV. In the alternative, even if Respondent was correctly deemed a beneficiary, did the 


trial court nevertheless err in granting summary judgment for Respondent where 
she consented to the terms of the agreement to which she now objects?  
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V. Did the trial court err in failing to find that Respondent’s claims are time-barred by 


the applicable statutes of limitations?  
 
VI. Did the trial court err in denying Appellants’ motions for summary judgment and 


finding that genuine issues of material fact existed?   
 


STATEMENT OF THE CASE 
 


Respondent Janice G. Hall filed her Summons and Complaint on April 21, 2021. See 


Summons & Complaint (R. ___, ___). The  Complaint alleged eight causes of action, none of 


which were specifically directed to any particular defendant:  (1) breach of contract; (2) breach of 


contract accompanied by fraudulent act; (3) civil conspiracy; (4) declaratory judgment; 


(5) preliminary and permanent injunction; (6) breach of fiduciary duty; (7) equitable and trust 


accounting; and (8) litigation costs. See Complaint at pp. 5–12.  (R. ___ to ___). 


The parties engaged in discovery before filing cross-motions for summary judgment, which 


the Honorable J. Mark Hayes, II heard in York County on March 11, 2024. Specifically, the Court 


heard (1) Respondent’s motion for partial summary judgment; (2) Appellant Nancy Green’s 


motion for summary judgment; (3) Appellant Holcombe Green, Jr.’s motion for summary 


judgment; (4) Appellant Hall Family Investment, L.P.’s motion for summary judgment; and 


(5) Holcombe T. Green, III’s (“Holcombe III”) motion for summary judgment.  (R. ___, ___, 


___, ___, ___, respectively). 


Judge Hayes granted Respondent’s motion for partial summary judgment against 


Appellants and entered judgment against Appellants in the amount of $2,577,852.33. See June 4 


Order (R. ___); Judgment (R. ___). Judge Hayes denied Appellants’ motions for summary 


judgment and Holcombe III’s motion for summary judgment. See id. (R. ___). Appellants filed 


a motion for reconsideration on June 14, 2024 (R. ___), which was argued on January 29, 2025 


(R. ___), and denied on April 11, 2025 (R. ___). This appeal followed. 
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STATEMENT OF THE FACTS 
 


The family partnership, trust, and agreements that underly this proceeding were formed 


from the assets and estate of the late Frank P. Hall, Jr. (“Mr. Hall”). June 4 Order at 3 (R. ___). 


Holcombe Green, Jr. (“Holcombe Jr.”) was Mr. Hall’s son-in-law and the executor of his estate. 


See id. (R. ___). Following Mr. Hall’s death, Holcombe Jr. placed the assets of his estate into a 


family limited partnership that Holcombe Jr. created to manage the Hall family assets: Hall Family 


Investments, L.P. (the “Partnership”). See Id. (R. ___). The three original members of the 


Partnership were Mr. Hall’s widow and his two children, Nancy Hall Green and Frank P. Hall, III 


(“Frank III”). See id. (R. ___). Frank III was married to Respondent Janice G. Hall. Nancy is 


married to Holcombe Jr. See id. (R. ___). Holcombe III is their son. See id. (R. ___). Both Mr. 


Hall’s widow and Frank III are now deceased. See id. (R. ___). 


Prior to Frank III’s passing, he executed a Capital Contribution Agreement (the “CCA”) 


with Nancy and the Partnership on November 17, 2010. See id. (R. ___). Among other things, the 


CCA provided funding for the Frank P. Hall III Irrevocable Trust (the “Trust”). See id. (R. ___). 


Respondent Janice Hall (Frank III’s wife) was not a party to the CCA. Frank III and Holcombe III 


were originally designated as co-trustees of the Trust. When Frank died, Holcombe III became 


sole Trustee. See id.  (R. ___). 


The CCA was secured in part by a written agreement in which Nancy and Holcombe Jr. 


granted a security interest in twenty-seven pieces of fine art and collectibles identified in a 


securitized agreement (the “Security Agreement”). Neither the Partnership nor Respondent Janice 


Hall were parties to the Security Agreement.  


The CCA contemplated two sets of capital contributions: Phase One Contributions and 


Phase Two Contributions. See Security Agreement, ¶ 12 (R. ___). Phase One Contributions 
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consisted of scheduled payments totaling $6.2 million. See id. ¶ 13 (R. ___). It is undisputed that 


the parties made the Phase One Contributions. See Compl. ¶ 14 (R. ___). Phase Two Contributions 


originally consisted of a payment of $10 million to be paid by December 31, 2016. Id.; see also 


Holcombe Jr. Dep. 34:19–40:4 (R. ___).  


The parties amended several terms of the CCA on January 1, 2017 (the “Amended CCA”). 


The Amended CCA extended the deadline for the Phase Two Contributions from December 31, 


2016, to December 31, 2026. See Def.’s Mem. in Supp. of Mot. for Summ. J. at.4 (R. ___), Ex. 3 


at ¶ 2 (R. ___). The CCA and Amended CCA “was always an arrangement between [Nancy and 


Holcombe Jr.] and [Frank].” Holcombe T. Green, III Dep. 29:25–30:5 (R. ___). 


At the time the CCA was created, Holcombe Jr. was a substantial shareholder of a 


telecommunications company known as Birch Communications, Inc. (“Birch”). On or about May 


4, 2018, Fusion Telecommunications acquired Birch in a merger (the “Merger”), which converted 


Birch shares to restricted shares of the surviving entity, Fusion Connect, Inc. (“Fusion”). See 


Compl. ¶ 24 (R. ___); see also Holcombe Jr. Dep. 76:1–3 (R. ___). Holcombe Jr. intended to use 


the resulting proceeds from the Merger to fund the Phase Two Contributions. Def.’s Mem. in Supp. 


of Mot. for Summ. J. at 5 (R. ___). 


The restricted shares, however, were nontransferable until they could be registered with 


the Securities Exchange Commission (SEC). Id. (R. ___). As part of the Merger, Birch 


shareholders agreed to hold their restricted Fusion shares in BCHI Holdings, LLC as a depository 


(“BCHI”). See Holcombe Jr. Dep. 81:1–20 (R. ___); Holcombe Jr. Dep. 82:10–20 (R. ___). After 


a secondary offering, BCHI would be able to distribute either fully marketable shares or proceeds 


from that secondary offering. Def.’s Mem. in Supp. of Mot. for Summ. J. at 5 (R. ___). 
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Holcombe Jr. set forth a plan on or about May 7, 2018, by which the Phase Two 


Contributions would be satisfied with Fusion shares equivalent in value to $10 million, once those 


shares were capable of legal transfer. See Id. (R. ___). Respondent’s counsel unequivocally agreed 


to this plan via email correspondence stating that he “spoke to [Respondent] and she is in 


agreement with this plan” (the “Stock Transfer Plan”). See Emails constituting “Stock Transfer 


Plan” (R. ___). Specifically, the terms of the Stock Transfer Plan stated once the Fusion shares 


were registered and transferable, Holcombe Jr. would initiate a transfer from BCHI of $10 million 


worth of Fusion shares to the Trust to fund monthly payments to Respondent in the amount of 


$41,667.00 Id. (R. ___); see also Holcombe Jr. Dep. 81:15–82:22 (R. ___ to ___); id. at 84:18–


85:21 (R. ___ to ___). 


However, after the May 2018 agreement (the Stock Transfer Plan), Fusion experienced 


financial problems. See Def.’s Mem. in Supp. of Mot. for Summ. J. at 5 (R. ___). The former Birch 


shareholders never realized any significant value from the Merger. By early 2019, Fusion had filed 


for bankruptcy. See id. (R. ___). This rendered the shares held by BCHI worthless, resulting in 


considerable financial losses for Nancy and Holcombe Jr. See Holcombe III Dep. 123:20–23 (R. 


___); Holcombe Jr. Dep. 150:13–150:19 (R. ___). Notwithstanding the Fusion bankruptcy, 


Holcombe Jr. made monthly payments to Respondent of $41,667.00 from May 2018 through 


December of 2019. See Holcombe Jr. Dep. 112:24–114:9 (R. ___ to ___). Thereafter, Respondent 


brought this action alleging breach of the CCA and the Security Agreement, despite her knowledge 


of the Fusion bankruptcy and resulting worthlessness of the Fusion stock.  


STANDARD OF REVIEW 


South Carolina appellate courts review summary judgment determinations using the same 


standard as the trial court. Braden’s Folly, LLC v. City of Folly Beach, 439 S.C. 171, 190, 886 
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S.E.2d 674, 684 (2023). Under Rule 56(c), SCRCP, the moving party is entitled to summary 


judgment “if the [evidence before the court] show[s] that there is no genuine issue as to any 


material fact and that the moving party is entitled to a judgment as a matter of law.” Kitchen 


Planners, LLC v. Friedman, 440 S.C. 456, 459, 892 S.E.2d 297, 299 (2023) (alterations in 


original). The Supreme Court of South Carolina recently clarified “that the ‘mere scintilla’ 


standard does not apply under Rule 56(c).” Id. at 463, 892 S.E.2d at 301. “Rather, the proper 


standard is the ‘genuine issue of material fact’ standard set forth in the text of the Rule.” Id. 


ARGUMENT 


I. The trial court erred in exercising personal jurisdiction over Defendants-Appellants. 
 
The trial court erred in granting partial summary judgment for Respondent Janice Hall 


because the court lacked personal jurisdiction over Appellants, none of whom are South Carolina 


residents and all of whom lack the requisite minimum contacts with South Carolina.1 Under South 


Carolina law, a court may exercise general personal jurisdiction over “a person domiciled in, 


organized under the laws of, doing business, or maintaining his or its principal place of business 


in, [South Carolina] as to any cause of action,” S.C. Code Ann. § 36-2-802, or specific personal 


jurisdiction over “a person who acts directly or by an agent as to a cause of  action” as specified 


in South Carolina’s long-arm statute, id. § 36-2-803. Neither type of jurisdiction is present here. 


 
1 Although the appealed ruling granted only partial summary judgment, it is nonetheless 
appealable. Interlocutory orders are directly appealable when they involve the merits or affect a 
substantial right. See S.C. Code Ann. § 14-3-330; id. § 18-9-10; Burkey v. Noce, 398 S.C. 35, 37, 
726 S.E.2d 229, 230 (Ct. App. 2012). An order granting summary judgment “involves the merits” 
of a case for purposes of interlocutory appeal when it “finally determines a substantial matter 
forming the whole or a part of some cause of action or defense.” Thornton v. S.C. Elec. & Gas 
Corp., 391 S.C. 297, 705 S.E.2d 475 (Ct. App. 2011). The decision of a trial court concerning 
personal jurisdiction over a nonresident defendant involves a substantial right. Furthermore, “It is 
settled law that we may consider the otherwise interlocutory ruling denying a motion to dismiss 
for lack of personal jurisdiction when it is joined with other appealable matter.” Welch v. Advance 
Auto Parts, Inc., 445 S.C. 640, 658, 916 S.E.2d 320, 330 (2025). 
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Respondent’s Verified Complaint acknowledges that the Court lacks general personal 


jurisdiction over Nancy, Holcombe Jr., and the Partnership. See Compl. ¶ 2 (R. ___) (“Nancy . . . 


is an individual who . . . resides and is a citizen of a state other than the State of South Carolina.”); 


id. ¶ 3 (R. ___) (“Holcombe . . . resides in and is a citizen of a state other than the State of South 


Carolina.”); id. ¶ 4 (R. ___) (“[The Partnership] is … a Georgia limited partnership with its 


principal place of business in Georgia.”). Instead, Respondent seeks to invoke specific personal 


jurisdiction over Holcombe Jr., Nancy, and the Partnership. 


The trial court erred in concluding that it could exercise specific personal jurisdiction over 


Appellants, who lack minimum contacts with South Carolina. When, as here, general personal 


jurisdiction is unavailable, the requirements of South Carolina’s long arm statute—S.C. Code Ann. 


§ 36-2-803(A)—must be met to support the exercise of specific personal jurisdiction. The statute 


applies only in eight enumerated fact patterns: 


A) A court may exercise personal jurisdiction over a person who acts directly 
or by an agent as to a cause of action arising from the person’s: 
 
(1) transacting any business in this State; 


(2) contracting to supply services or things in the State; 


(3) commission of a tortious act in whole or in part in this State; 


(4) causing tortious injury or death in this State by an act or omission outside 
this State if he regularly does or solicits business, or engages in any 
other persistent course of conduct, or derives substantial revenue from 
goods used or consumed or services rendered in this State; 


(5) having an interest in, using, or possessing real property in this State; 


(6) contracting to insure any person, property, or risk located within this 
State at the time of contracting; 


(7) entry into a contract to be performed in whole or in part by either party 
in this State; or 


(8) production, manufacture, or distribution of goods with the reasonable 
expectation that those goods are to be used or consumed in this State 
and are so used or consumed. 
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(B) When jurisdiction over a person is based solely upon this section, only a 
cause of action arising from acts enumerated in this section may be asserted 
against him. 
 


S.C. Code Ann. § 36-2-803. 


Furthermore, because South Carolina’s long arm statute is coextensive with the Due 


Process Clause, its applicability in a particular case depends on “whether the exercise of personal 


jurisdiction would violate due process.” Abdulla v. S. Bank, 439 S.C. 391, 401, 887 S.E.2d 138, 


143 (Ct. App. 2023); see also Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256, 


259, 423 S.E.2d 128, 130 (1992) (“First, the trial judge must determine that the South Carolina 


long arm statute applies. Second, the trial judge must determine that the nonresident’s contacts 


with South Carolina are sufficient to satisfy due process requirements.”). 


Under this test, due process requires that a court may exercise personal jurisdiction over a 


nonresident defendant only when there are minimum contacts between the defendant and the forum 


state such that maintenance of the suit does not offend traditional notions of fair play and 


substantial justice. S. Plastics Co., 310 S.C. at 260, 423 S.E.2d at 130. Further, due process requires 


that the activities directed at the forum state be related to the claims asserted, and that the defendant 


“purposefully avails itself of the privilege of conducting activities within the forum state, thus 


invoking the benefits and protections of its laws.” See Moosally v. W.W. Norton & Co., 358 S.C. 


320, 331–32, 594 S.E.2d 878, 884 (Ct. App. 2004). Further, the focus must center on the contacts 


generated by the defendant, and not on the unilateral actions of some other entity. Helicopteros 


Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 417 (1984) (holding “unilateral activity of 


another party or a third person is not an appropriate consideration”).  


Here, Respondent didn’t (and can’t) present sufficient evidence that Appellants took any 


action enumerated in S.C. Code Ann. § 36-2-803 within the State of South Carolina, much less 
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ones that constituted “purposeful availment” and adequate minimum contacts to satisfy notions of 


fair play and substantial justice. Appellants did not travel into South Carolina to perform any action 


giving rise to this suit. They did not conduct business in South Carolina related to any action related 


to this suit. They didn’t contract to supply goods or services in South Carolina. And even assuming 


they entered into binding contract(s), they did so while located in Georgia, and their performance 


under those alleged contracts would occur while they remain in Georgia. Respondent has not 


shown otherwise. Accordingly, South Carolina’s long-arm statute cannot grant this Court personal 


jurisdiction over them. See S.C. Code Ann. § 36-2-803(B) (“When jurisdiction over a person is 


based solely upon this section, only a cause of action arising from acts enumerated in this section 


may be asserted against him.”). 


When, as here, an out-of-state defendant’s sole alleged connection to this state is that he 


entered a contract with a South Carolina resident, that is an insufficient hook to establish personal 


jurisdiction over the out-of-state defendant. See, e.g., Cribb v. Spatholt, 382 S.C. 475, 485, 676 


S.E.2d 706, 712 (Ct. App. 2009) (holding thus and noting that “Our courts have held entering into 


a contract or mere negotiations inside South Carolina without more is not enough to establish 


minimum contacts.”) (citations omitted); Aviation Assocs. & Consultants, Inc. v. Jet Time, Inc., 


303 S.C. 502, 507–09, 402 S.E.2d 177, 181–82 (1991) (noting in part that “Even assuming the 


letter was a contract, it is well established that an individual’s contract with an out-of-state party 


alone can [not] automatically establish sufficient minimum contacts in the other party’s home 


forum”) (alteration in original) (citation omitted); Security Credit Leasing, Inc. v. Armaly, 339 S.C. 


533, 529 S.E.2d 283 (Ct. App. 2000), overruled on other grounds by L. Firm of Paul L. Erickson, 


P.A. v. Boykin, 375 S.C. 204, 651 S.E.2d 606 (Ct. App. 2007) (holding that a South Carolinian was 


not subject to personal jurisdiction in Florida when he had never gone to Florida in connection 
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with his business dealings, had never visited the other party’s place of business in Florida, and the 


business transactions between the two took place outside of Florida). 


Here, the record does not support (and, in fact, rebuts) that Nancy, Holcombe, or the 


Partnership entered, transacted business in, or even directed any activities towards South Carolina 


sufficient to constitute minimum contacts. No Appellant purposefully directed their activities 


towards South Carolina, and all lack the minimum contacts with the State sufficient to satisfy due 


process and establish specific personal jurisdiction.  See, e.g., Aviation Assocs., 303 S.C. at 505, 


402 S.E.2d at 179 (noting that a contract with a nonresident does not subject the nonresident to 


personal jurisdiction in the forum state); see also Sullivan v. Hawker Beechcraft Corp., 397 S.C. 


143, 150, 723 S.E.2d 835, 839 (Ct. App. 2012) (finding that a prima facie showing of personal 


jurisdiction requires specific supporting jurisdictional facts be alleged); Cockrell v. Hillerich & 


Bradsby Co., 363 S.C. 485, 491–92, 611 S.E.2d 505, 508 (2005) (holding that  providing national 


product certifications does not form the basis for personal jurisdiction when no business has been 


conducted in the subject state). 


Moreover, the due process requirements for the exercise of personal jurisdiction must be 


met as to each defendant, and thus “the Court is to assess individually each defendant’s contacts 


with South Carolina.” Cockrell, 363 S.C. at 492, 611 S.E.2d at 508–09 (citing Rush v. Savchuk, 


444 U.S. 320 (1980)). This, the trial court did not do, instead sweeping away Appellants’ personal 


jurisdiction arguments with the conclusory statement that the “Court finds that minimum contacts 


exist sufficient to confer jurisdiction in South Carolina in this case.”  June 4 Order at 7, ¶ 6 (R. 


___). The trial court erred in failing to separately and individually assess each Appellant’s contacts 


with South Carolina. See Cockrell, 363 S.C. at 492, 611 S.E.2d at 508–09. 
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Even if this Court determines that any Appellant did engage in actions sufficient to 


establish minimum contacts, that alone is still not enough to exercise personal jurisdiction. The 


Court must also find that the exercise of jurisdiction is “reasonable” and “fair.” Leggett v. Smith, 


386 S.C. 63, 76, 686 S.E.2d 699, 706 (Ct. App. 2009). To make this determination, the Court 


considers (1) the burden on the defendant, (2) the forum state’s interest in adjudicating the dispute, 


and (3) the Respondent’s interest in obtaining convenient and effective relief.  Id. None of those 


factors support enforcing personal jurisdiction in this case. No Appellant is a resident of South 


Carolina. No subject transaction occurred within the State. None of the business dealings 


underpinning this dispute occurred in South Carolina. The agreements in question were executed 


outside South Carolina and specify the application of Georgia’s law, not South Carolina’s. No 


provision of the CCA, Amended CCA, or Security Agreement required or anticipated performance 


in South Carolina. It would be patently unreasonable, unfair, and contrary to Appellants’ 


expectations to require them to appear in South Carolina to litigate this case. South Carolina’s only 


interest in this matter is that the Trust was formed subject to the laws of South Carolina, although 


it was never funded. Holcombe III Dep. 41:17–25 (R. ___). In Burger King Corp. v. Rudzewicz, 


the court held that though choice of law may be considered within the fairness prong of a personal 


jurisdiction analysis, choice of law is a “distinct” determination and “would be insufficient to 


confer jurisdiction” alone. 471 U.S. 462, 482 (1985). 


Similarly, the fact that a trust is governed by the laws of a particular state does not amount 


to unequivocal consent to personal jurisdiction within that state, especially for parties (like 


Appellants) with no direct relationship to the trust.  See, e.g., Russell v. Wachovia Bank, N.A., 353 


S.C. 208, 221, 578 S.E.2d 329, 336 (2003). Even if the formation of the Trust constitutes an action 


directed towards South Carolina, only the settlor of the Trust, Frank III may be deemed to have 
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taken this action. The Appellants may not. Finally, Respondent may obtain convenient and 


effective relief from a court in Georgia or New York (the Defendants’ respective domiciles) in an 


effective and convenient manner as well.   


This Court should hold that the trial court erred by exercising personal jurisdiction over 


Appellants, reverse the orders of the trial court, and dismiss the case. 


II. The trial court erred by applying South Carolina law rather than Georgia law as 
specified by the underlying agreements.  
 
 The trial court erred by applying South Carolina law rather than Georgia law. Appellants 


argued below that because the CCA, Amended CCA, and Security Agreement contain choice of 


law provisions that stipulate that these agreements are governed by Georgia law, Georgia 


substantive law should apply to all contractual claims in this case.  See Defs.’ Mots. for Summ. J. 


at 4, 16 (R. ___, ___); see also Ex. 1 to Green Defs.’ Mots. for Summ. J. at ¶ 10 [CCA] (R. ___); 


Ex. 2 § 12 [Security Agreement] (R. ___); Ex. 3 ¶ 3] [Amended CCA] (R. ___). The trial court 


disagreed. Compounding its error, the trial court stated in its Order denying Appellants’ motion 


for reconsideration that the result “is the same under South Carolina and Georgia law.” This is not 


so, and, regardless, would not justify ignoring the choice of law provisions at issue.  


South Carolina courts honor choice of law provisions unless application of the foreign 


jurisdiction’s laws would violate the public policy of this State. E.g., Nucor Corp. v. Bell, 482 


F.Supp.2d 714, 728 (D.S.C. 2007) ( “Generally, under South Carolina choice of law principles, if 


the parties to a contract specify the law under which the contract shall be governed, the court will 


honor this choice of law.”); Russell, 353 S.C. at 221, 578 S.E.2d at 336 (“We hold that a settlor 


may designate the law governing his trust, and absent a strong public policy reason, or lack of 


substantial relation to the trust, the choice of law provision will be honored.”); see also Ellis v. 


Taylor, 316 S.C. 245, 248, 449 S.E.2d 487, 488 (1994) (“When the language of a contract is plain 
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and capable of legal construction, that language alone determines the instrument's force and 


effect.”). 


The trial court’s Order denying Appellants’ motions for summary judgment suggests that 


erroneously conflated this argument with the question of personal jurisdiction and failed to grapple 


with (much less rule properly on) the merits of the choice-of-law argument. Specifically, the Order 


states that the “Defendants seek to apply Georgia law to [Respondent’s claim for breach of contract 


accompanied by fraudulent act], contending that a cause of action for breach of contract 


accompanied by fraudulent act is not recognized in that state.” June 4 Order at 7, ¶ 8 (R. ___). The 


Order goes on to state: 


Having found that personal jurisdiction is proper in South Carolina, I further 
find and conclude that there is evidence that the CCA was performed at least in 
part in South Carolina and that Respondent’s loss claimed from fraudulent acts 
occurred in South Carolina such that I decline to grant summary judgment to 
the Green Defendants at this time as to the application of Georgia law. 


 
(Id. 7, ¶ 8) (R. ___).  


In other words, the trial court treated its conclusion on personal jurisdiction (which, as 


noted above, was erroneous) as if it were simultaneously dispositive of the separate and 


independent question of choice of law. It was not. Jurisdiction and governing law are distinct 


concepts; a court’s exercise of its jurisdiction in one state does not abrogate an otherwise valid 


choice of law provision specifying application of the law of another. Further, while it is unclear to 


which acts of “perform[ance]” or “fraudulent acts” in South Carolina the trial Court refers, neither 


would render the Georgia choice of law provisions ineffectual. 


Appellants’ choice of law arguments was not duplicative of or coextensive with their 


personal jurisdiction, nor was its import limited to defeating Respondent’s cause of action for 


breach of contract accompanied by fraudulent act. Nevertheless, the most significant difference 
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between South Carolina law and Georgia law is that Georgia law does not recognize the cause of 


action for breach of contract accompanied by fraudulent act. That’s one of the claims asserted in 


the Complaint. When the choice of law provision is properly apprehended and analyzed, that claim 


must fail, for it is not cognizable in Georgia. 


The CCA, Amended CCA, and Security Agreement in this case all expressly state that they 


are to be governed by Georgia law, and there can be no genuine dispute that all contractual claims 


in this case should therefore be subject to Georgia substantive law. See Nucor, 482 F.Supp.2d at 


728. Therefore, Appellants request that this Court reverse the trial court on this issue and hold that 


Georgia law governs the contractual claims in this case. 


III. The trial court erred in holding that Respondent had standing and a cognizable legal 
right under the CCA, Amended CCA, and/or Security Agreement.   
 
A. Respondent lacked privity with Appellants.   


Respondent is not a party to the CCA, Amended CCA, or Security Agreement. Respondent 


therefore lacked privity and standing to sue Appellants for breach of contract. The trial court 


therefore erred in awarding Respondent judgment on those claims. Standing to sue is a 


fundamental requirement for instituting an action. Blandon v. Coleman, 285 S. C. 472, 475, 330 


S. E. 2d 298, 299 (1985); see also Brock v. Bennett, 313 S.C. 513, 443 S.E.2d 409 (Ct. App. 1994) 


(standing is a fundamental requirement for instituting an action; no justiciable controversy is 


presented unless the plaintiff has standing to maintain the action, and once it is determined a 


plaintiff has no standing to prosecute, the court must dismiss the action); O.C.G.A. § 9-2-20(a). 


Standing requires an interest in the subject matter of the action, and the interest must be a personal 


stake. E.g., Duke Power Co. v. South Carolina Pub. Serv. Comm’n, 284 S.C. 81, 96, 326 S.E.2d 


395, 404 (1985); Nelson v. Hamilton State Bank, 771 S.E.2d 113 (Ga. Ct. App. 2015). 
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Breach of contract claims generally must be brought by the party in whom the legal interest 


is vested, and this legal interest is ordinarily vested only in the promisee or promisor. 


Consequently, parties or those in privity with them are generally the only people who have standing 


to sue on the contract. Professional Bankers Corp. v. Floyd, 285 S.C. 607, 331 S.E.2d 362 (Ct. 


App. 1985); Egrets Pointe Townhouses Property Owners Ass'n, Inc. v. Fairfield Communities, 


Inc., 870 F. Supp. 110 (D.S.C. 1994) (applying South Carolina law);  Havenbrook Homes, LLC v. 


Infinity Real Estate Investments, Inc., 847 S.E.2d 840 (Ga. Ct. App. 2020); Patrick Malloy 


Communities, LLC v. Community & Southern Bank, 778 S.E.2d 242 (Ga. Ct. App. 2015); Arrow 


Financial Services, LLC v. Wright, 715 S.E.2d 725 (Ga. Ct. App. 2011). Both Georgia and South 


Carolina’s bodies of contract law carry a presumption that an individual who is not a party to a 


contract lacks privity to enforce it. See, e.g., Touchberry v. City of Florence, 295 S.C. 47, 48–49, 


367 S.E.2d 149, 150 (1988); Farris v. First Financial Bank, 722 S.E.2d 89 (Ga. Ct. App. 2011).  


Here, Respondent shares no privity with Appellants with respect to the CCA, Amended 


CCA, or Security Agreement. Despite this lack of privity, Respondent claimed that Appellants 


breached the terms of the CCA and the Security Agreement. See Compl. ¶¶ 11, 19, 34–36 (R. ___). 


In her own Motion for Partial Summary Judgment, Respondent summarily asserted that “[n]o 


dispute exists that the parties entered into an enforceable and binding Contract.” Pl.’s Memo. in 


Supp. of Partial Summ. J. at 8 (R. ___). However, this conclusory statement directly contradicts 


Respondent’s own deposition testimony:  


Q:  Do you contend to be a party to the Capital Contribution Agreement which 
is marked as Exhibit 1?  


A:  No. 


Pl. Dep. 34:6–8 (R. ___). Respondent unambiguously admitted she was not a party to the CCA. 


Additionally, Respondent is not a party or signatory to the Amended CCA. See Ex. 3 to Hall Family 
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Investments, L.P.’s Memo in Support of Motion for Summary Judgment (R. ___).  Her name 


appears nowhere therein.  Respondent was likewise not a party to the Security Agreement, which 


was “made and given by Nancy H. Green and Holcombe T. Green., Jr. . . . to Frank P. Hall, III.” 


Ex. 2 to Hall Family Investments, L.P.’s Memo in Support of Motion for Summary Judgment (R. 


___).   Respondent also admitted this at her deposition:  


Q: If you look at the top paragraph of that agreement, would you agree with 
me that the agreement is between Nancy, Holcombe, Jr., and Frank Hall.  


 A: Yes.  


 Q: And the trust is not listed as a party in that first paragraph? 


 A: Right.  


Q: If you look at what is the fifth page of that document, it’s the signature page. 
Do you see that page?  


 A: I do. . . 


 Q: . . . Is the trust a signatory to the Security Agreement? 


 A: No.  


Pl. Dep. 73:10–74:5 (R. ___); see also id. 34:2–8 (R. ___); id. 77:1 – 8. (R. ___). Appellants’ only 


legal duty here was owed to Frank Hall, the counterparty to the agreements, and thus an action for 


breach of contract could only have been brought by his estate.  No such claim was asserted.2 


Therefore, the exact opposite of Respondent’s conclusory statement is true: it is 


indisputable that Respondent was not a party to any contractual agreement at issue in this case. 


Respondent therefore lacks privity with Appellants and consequently may not sue them for breach 


of contract. The trial court therefore erred in granting summary judgment on Respondent’s breach 


 
2 Any claims by Frank Hall’s estate are barred by the statute of limitations because the actions 
alleged occurred more than six years ago.  See S.C. Code Ann. § 15-3-530. 
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of contract claims. Brock, 313 S.C. at 513, 443 S.E.2d at 409 (once it is determined a plaintiff has 


no standing to prosecute, the court must dismiss the action). 


B. Respondent was not a third-party beneficiary.  
 


Respondent argued that she is a third-party beneficiary to contractual agreements with 


Nancy, Holcombe Jr., and the Partnership. This argument has no basis in law or fact, and the trial 


court accordingly erred in rendering judgment built on this faulty foundation. In Georgia or South 


Carolina, a third party may enforce a contract only if the contracting parties intended to create a 


direct benefit to the third person. Svenningsen v. Knight, 286 S.C. 299, 333 S.E.2d 78 (Ct. App. 


1985); Dominic v. Eurocar Classics, 714 S.E.2d 388, 391 (Ga. Ct. App. 2011) (“A third party has 


standing . . . if it clearly appears from the contract that it was intended for his benefit.”). Our courts 


have consistently recognized a presumption that contracts are not enforceable by individuals whom 


the contracting parties did not intend to be direct beneficiaries. E.g., Touchberry v. City of 


Florence, 295 S.C. 47, 367 S.E.2d 149 (1988). Third parties may not sue to enforce a contract if 


the contracting parties only intended to create an incidental or consequential benefit to the third 


party. E.g., Bob Hammond Const. Co., Inc. v. Banks Const. Co., 312 S.C. 422, 440 S.E.2d 890 (Ct. 


App. 1994), reh’g denied, (Mar. 8, 1994).  


A determination of third-party beneficiary status hinges upon clear and “specific language 


conferring third-party beneficiary rights,” Windsor Green Owners Ass’n, Inc. v. Allied Signal, Inc., 


362 S.C. 12, 18, 605 S.E.2d 750, 753 (Ct. App. 2004); see also, e.g., Boller v. Robert W. Woodruff 


Arts Center, Inc., 716 S.E.2d 713 (Ga. Ct. app. 2011); CDP Event Services, Inc. v. Atcheson, 289 


Ga. App. 183, 656 S.E.2d 537 (2008). The mere fact that a third party would benefit from 


performance of the agreement is not alone sufficient. E.g., Small v. Chatham County, 861 S.E.2d 


437 (Ga. Ct. App. 2021); Havenbrook Homes, LLC v. Infinity Real Estate Investments, Inc., 847 
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S.E.2d 840 (Ga. Ct. App. 2020); Agard v. PRP Property Management, LLC, 840 S.E.2d 466 


(2020). The intention to benefit a specific third party “must be shown on the face of the contract.” 


Medical Center Hosp. Authority v. Cavender, 771 S.E.2d 153 (Ga. Ct. App. 2015); see also 


Donnalley v. Sterling, 618 S.E.2d 639 (Ga. Ct. App. 2005). 


Here, Respondent brought suit solely in her individual capacity and cannot present 


sufficient evidence that the contracting parties intended her to be a direct beneficiary of any 


contractual agreement. Respondent is not a signatory to any contractual agreement at issue in this 


case. Respondent is not referenced in any contractual agreement in this case. There is certainly no 


clear and specific language on the face of the CCA, Amended CCA, or Security Agreement 


expressing intent to confer third-party beneficiary rights upon Respondent. See Medical Center 


Hosp. Authority, 771 S.E.2d 153; see also Exs. 1; 2; 3 (R. ___, ___, and ___). Respondent is 


therefore not a third-party beneficiary.  


Respondent attempted to rebut this inescapable fact by claiming that because she is an 


“express beneficiary” of the Trust, she is therefore somehow a “direct third-party beneficiary of 


the Contract and is entitled to enforce it.” The operative question here, however, is not whether 


Respondent is a beneficiary of the Trust, or of the “Contract,” but whether she is a beneficiary of 


the CCA, Amended CCA, and/or Security Agreement. She is not, because none of those 


agreements contain “clear and specific language” conferring beneficiary rights to Respondent. 


Windsor Green, 362 S.C. at 18, 605 S.E.2d at 753; Medical Center Hosp. Authority, 771 S.E.2d 


153. Respondent therefore cannot meet her burden of proving that the parties intended to convey 


a direct benefit upon her, she accordingly lacked standing to sue, and the trial court erred in 


granting judgment in her favor. Brock, 313 S.C. at 513, 443 S.E.2d at 409 (once it is determined a 


plaintiff has no standing to prosecute, the court must dismiss the action). 
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IV. In the alternative, the trial court erred in granting summary judgment for Respondent 
when she had consented to the payment plan, thereby waiving her right to object to 
it, including in this suit. 
 
In the alternative, even assuming arguendo that Respondent had any right to sue under the 


CCA, Amended CCA, or Security Agreement, those rights were extinguished via her agreement 


to the alternative payment method of the Stock Transfer Plan. The trial court therefore erred in 


finding that declaratory judgment was an available remedy and granting such judgment for 


Respondent, because Respondent waived her rights to object to the Stock Transfer Plan. There was 


accordingly no justiciable controversy, and the trial court erred in adjudicating a non-justiciable 


issue.  


For a plaintiff to have standing to bring a declaratory judgment action, there must exist an 


actual justiciable controversy. See West v. West, 263 S.C. 146, 148–49, 208 S.E.2d 530, 532 


(1974). A justiciable controversy is a concrete and substantial controversy, not merely a dispute of 


a contingent, hypothetical, or abstract character. South Carolina Elec. & Gas Co. v. S.C. Pub. Serv. 


Auth., 215 S.C. 193, 54 S.E.2d 777 (1949); see also Power v. McNair, 255 S.C. 150, 177 S.E.2d 


551 (1970); Dantzler v. Callison, 227 S.C. 317, 88 S.E.2d 64 (1955).  


Here, no justiciable controversy existed. By consenting to new form-of-payment terms 


under the Stock Transfer Plan, Respondent waived her right to receive (or demand) payment in 


cash. In South Carolina, waiver occurs following a party’s “voluntary and intentional abandonment 


or relinquishment of a known right.” Sanford v. S.C. State Ethics Comm’n, 385 S.C. 483, 496–97, 


685 S.E.2d 600, 607 (2009). Waiver requires a party to have known of a right and known that right 


was being abandoned. Id. Knowledge of waiver may be actual or constructive. Id. Waiver can 


occur even when the party asserting it was not prejudiced. Janasik v. Fairway Oaks Villas 


Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). To constitute a waiver, there 
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need not be a new agreement for a valuable consideration. A simple voluntary relinquishment of 


a right with knowledge of all the facts—an expression of intention not to demand a certain thing 


is sufficient to constitute a waiver. S.C. Tax Comm’n v. Metro. Life Ins. Co., 266 S.C. 34, 40, 221 


S.E.2d 522, 524 (1975).  


Here, Respondent knowingly and intentionally waived her rights to receive payment in any 


form other than Fusion stock. The original CCA called for the payment of $10 million dollars in 


cash. June 4 Order at 4, ¶ 8 (R. ___). Holcombe Jr. proposed a revised agreement that once the 


Fusion shares were registered and transferable, he would cause BCHI to transfer shares equal to 


the same in value to the Trust to fund monthly payments to Respondent. See id. (R. ___); see also 


Holcombe Jr. Dep. 81:15–82:22 (R. ___); id. at 84:18–85:21 (R. ___). Respondent knowingly and 


voluntarily agreed via the Stock Transfer Plan to be paid in Fusion stock instead. Def.’s Mem. in 


Supp. of Mot. for Summ. J. at 5 (R.___). This plan was explained in detail to her counsel, who 


consulted with her, and who consented on her behalf and with her authority. Id. (R. ___). 


Specifically, Respondent’s counsel wrote that he “spoke to [Respondent] and she is in agreement 


with this plan.” Id. This an expression of her “intention not to demand” that payment obligations 


be satisfied by any other means, including via cash. She was aware of this right provided by the 


CCA and voluntarily gave up this right in exchange for an agreement via the Stock Transfer Plan 


to be paid in another form. The likelihood that the currency of this payment eventually became 


worthless, either before or after being transferred, was a risk that Respondent undertook and 


accepted by agreeing to the Stock Transfer Plan.  


Moreover, Holcombe Jr.’s offer of payment via Fusion stock was made in good faith. South 


Carolina recognizes trover actions where stock has been converted or misappropriated. See Daniel 


v. Post, 181 S.C. 468, 187 S.E. 915, 917 (1936) (“It is well settled law in this state that trover lies 
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for conversion of stock.”). To succeed in a trover action, the plaintiff must prove both an ownership 


right in the property and that the defendant wrongfully converted it to their own use causing 


damage to the plaintiff. International Agr. Corp. v. Lockhart Power Co., 181 S.C. 501, 188 S.E. 


243 (1936). Similarly, in Culbreath v. Investors Syndicate, our Supreme Court held that damages 


related to the devaluation of stock are measured by either the difference between the stock’s actual 


value and its represented value or the difference between the contract price and the actual value. 


203 S.C. 213, 26 S.E.2d 809, 812 (1943). However, this standard only applies to transactions where 


the value of the stock was misrepresented at the time of the transaction. See id.  


There is no evidence in the record to support the conclusion that any Appellant acted in 


bad faith in proposing the Fusion stock form-of-payment plan or had any reason to believe that 


Fusion would go bankrupt. Despite this lack of record evidence, the trial court notes the 


sophistication of the Appellants, possibly to suggest or imply intentional wrongdoing. June 4 Order 


(R. ___). What the trial court fail to acknowledge is that Respondent is sophisticated herself and 


was represented by competent, experienced legal counsel throughout this transaction, who 


reviewed and agreed to the Stock Transfer Plan on her behalf. See Emails constituting “Stock 


Transfer Agreement” (R. ___).  There is no evidence of wrongdoing or misrepresentation by 


Appellants. Importantly, the Fusion bankruptcy was equally if not more financially devastating to 


Appellants. See Holcombe III Dep. 123:20–23 (R. ___); Holcombe Jr. Dep. 150:13–19 (R. ___). 


Certainly, then, the Stock Transfer Plan was not part of some scheme or conspiracy to prevent 


Respondent from receiving her funds as she alleges.   


The record demonstrates that Respondent knowingly, intentionally, and voluntarily agreed 


to be paid in Fusion stock instead of cash, and accordingly waived any right she may have had to 


be paid in cash. In doing so, Respondent assumed the inherent risk that these securities would 
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decrease in value. While this situation is unfortunate, waiver is not a question of equity. It is a 


question of “voluntary and intentional abandonment or relinquishment of a known right[,]” which 


Respondent indisputably engaged in by agreeing to be paid in stock rather than case. Sanford, 385 


S.C. at 496–97, 685 S.E.2d at 607. Accordingly, the rights Respondent seeks to be declared in this 


action have been waived. There was therefore no justiciable controversy over those rights, and the 


trial court erred in granting any judgment in Respondent’s favor based on such rights.  


V. The trial court erred by failing to rule that Respondent’s claims are time-barred.  
 
The trial court further erred in failing to find that Respondent’s claims are time-barred, as 


they were brought more than three years after they allegedly accrued. A three-year statute of 


limitations applies to “an action upon a contract, obligation, or liability, express or implied, 


excepting those provided for in Section 15-3-520.” S.C. Code Ann. § 15-3-530(1) (2005). “A 


statute of limitations generally begins to run on the date a cause of action accrues, and a breach of 


contract action usually accrues at the time a contract is breached or broken.” State v. McClinton, 


369 S.C. 167, 173, 631 S.E.2d 895, 898 (2006) (citing Richland–Lexington Airport Dist. v. 


American Airlines, Inc., 306 F.Supp.2d 548, 566 (D.S.C. 2002)). 


The Court did not expressly rule on Nancy, Holcombe, and the Partnership’s argument that 


Respondent’s action is barred by the applicable statute of limitations. That time bar is an 


inescapable barrier preventing Respondent from recovering under the theory adopted by the Court. 


Specifically, the trial court held that Respondent is an “express beneficiary under the Trust and is 


therefore a direct third-party beneficiary of the CCA and is entitled to enforce it.” June 4 Order at 


5–6, ¶¶ 3–4 (R. ___). If Respondent is a third-party beneficiary under the CCA (which Nancy, 


Holcombe, and the Partnership all deny), the statute of limitations to bring suit for breach of the 
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CCA ran long before Respondent brought her claims to this Court. As Holcombe, Nancy, and the 


Partnership argued in their motions for summary judgment:  


The only legal duty here was owed to Frank Hall, the party to the 
agreements, and thus, an action for breach of contract could only 
have been brought by his estate. . . 
 
Any claims by Frank Hall’s estate are barred by the statute of 
limitations because actions alleged occurred more than six years 
ago. See S.C. Code Ann. § 15-3-530. 


 
Defs.’ Mots. for Summ. J. at 11, n.2 (R. ___). 


Here, if Respondent is deemed a third-party beneficiary of the CCA, her claims are time-


barred and must be dismissed as a matter of law. See Maher v. Tietex Corp., 331 S.C. 371, 385, 


500 S.E.2d 204, 211 (Ct. App. 1998). Respondent filed her Complaint on April 21, 2021. The first 


alleged breach of the CCA, which triggered the statute of limitations by placing Respondent on 


notice of a potential claim, occurred in January 2017.3 June 4 Order at 3–4, ¶¶ 5–6 (R. ___). If 


Respondent is deemed a third-party beneficiary of the CCA, the inescapable conclusion is that her 


claims are untimely. 


VI. The trial court erred in concluding there were genuine issues of material fact that 
supposedly prevented summary judgment for Appellants. 
 
Finally, the trial court erred in holding that there were genuine issues of material fact that 


precluded granting Appellants’ motion for summary judgment.4 “When reviewing the grant of a 


summary judgment motion, the appellate court applies the same standard which governs the trial 


 
3 South Carolina has not adopted a “continuing breach theory” which would allow a plaintiff to 
get relief for a time-barred act by linking it with an act that is within the limitations period. Poly-
Med, Inc. v. Novus Sci. Pte. Ltd., 437 S.C. 343, 349, 878 S.E.2d 896, 899 (2022).  


4 Appellants also submit that the trial court erred in making several factual findings that were 
unsupported by the record. These findings related to the identity of the “parties” to the various 
subject contracts, the purposes for entering into those contracts, Appellants discussed these issues 
in their motion for reconsideration at pages 7–8.  
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court under Rule 56(c), SCRCP: summary judgment is proper when there is no genuine issue as to 


any material fact and the moving party is entitled to judgment as a matter of law.” BPS, Inc. v. 


Worthy, 362 S.C. 319, 324–25, 608 S.E.2d 155, 158–59 (Ct. App. 2005). “In determining whether 


any triable issue of fact exists, the evidence and all inferences which can reasonably be drawn 


therefrom must be viewed in the light most favorable to the nonmoving party.” Lanham v. Blue 


Cross & Blue Shield of S.C., Inc., 349 S.C. 356, 362, 563 S.E.2d 331, 333 (2002). “A civil 


conspiracy is the combination of two or more persons to injure a plaintiff and cause him special 


injuries thereby.” Pinion ex rel. Montague v. Pinion, 363 S.C. 564, 566–67, 611 S.E.2d 271, 272 


(Ct. App. 2005).  “In contrast with a criminal conspiracy, a civil conspiracy is actionable only if 


overt acts pursuant to the conspiracy proximately cause damage to the plaintiff.” Id. (emphasis 


added). 


A. Respondent’s civil conspiracy claim presents no genuine issue of material fact, 
and summary judgment should have been granted for Appellants.   
 


As to Appellants’ motion for summary judgment on Respondent’s civil conspiracy claims, 


the trial court failed to apply the correct standard. The trial court’s June 4, 2024 Order states only 


that the Court “find[s] and conclude[s] that genuine issues of material fact preclude summary 


judgment as to the cause of action for civil conspiracy.” (R. ___.) The evidence in the record shows 


otherwise.  


“[A] plaintiff asserting a civil conspiracy claim must establish (1) the combination or 


agreement of two or more persons, (2) to commit an unlawful act or a lawful act by unlawful 


means, (3) together with the commission of an overt act in furtherance of the agreement, and 


(4) damages proximately resulting to the plaintiff.” Paradis v. Charleston Cnty. Sch. Dist., 433 


S.C. 562, 575, 861 S.E.2d 774, 780 (2021). Since civil conspiracy is an intentional tort, Plaintiff 


must also prove a “specific” “intent to harm.” Id. at n.8.  
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Respondent admitted that she had no evidence that Nancy, Holcombe Jr., or the Partnership 


provided her with any misleading information. Janice G. Hall Dep. 58:5–16 (R. ___).  Respondent 


failed to present sufficient evidence proving that Appellants committed any unlawful act 


whatsoever. Respondent further admitted that there was no evidence of any intent to harm:  


Q: Do you contend that Nancy Green has intentionally and purposely sought 
to cause you harm? 


A: No.  


Q: Do you contend that Holcombe Green, Jr., has intentionally and purposely 
sought to cause you harm? 


A: I can’t judge his motive. 


Q: Do you contend that he intentionally and purposely sought to cause you 
harm?  


A: (No response) 


Q: Let me rephrase it. Do you have any evidence that Holcombe Green 
intentionally and purposely sought to cause you harm? 


A: No.  


Janice G. Hall Dep. 64:22–65:9 (R. ___ to ___).  


Respondent also failed to present sufficient evidence that Appellants combined or agreed 


with anyone else to commit any unlawful act, nor that they specifically intended to harm Plaintiff 


in any way. Indeed, Respondent even admitted that Holcombe III did not commit intentional acts 


that caused her harm, and therefore could not have combined with Appellants in a conspiracy:  


Q: Do you allege that the trustee committed intentional, wanton and reckless 
acts that caused you harm?  


A: No.  


Id. (R. ___ to ___). 
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There is, therefore, no genuine issue of material fact for trial, because Respondent cannot 


prove these elements of civil conspiracy. Accordingly, this Court should reverse the trial court and 


grant Appellants’ summary judgment as it relates to Respondent’s civil conspiracy claim.   


B. Respondent’s claim for breach of contract accompanied by fraudulent act 
presents no genuine issue of material fact, and summary judgment should have 
been granted for Appellants.   


 
Likewise, the trial court erred in failing to grant summary judgment for Appellants on 


Respondent’s claim for breach of contract accompanied by fraudulent act. As discussed supra, this 


claim was unavailable as a matter of law because the subject agreements were governed by Georgia 


law, which does not recognize this claim. Further, Respondent failed to present sufficient evidence 


of any fraudulent act or intent in this case. Again, Respondent’s deposition testimony directly 


contradicts her pleadings. Respondent pleaded in her Verified Complaint that: 


38. The breach of the Agreement by Nancy, Holcombe [Jr.] and the Partnership 
was accompanied by false and fraudulent acts committed by them and or their 
agents. 
 
39. These fraudulent acts include: 
 


a. Providing false and/or misleading information to Frank during his lifetime 
and to Janice thereafter regarding the status of the Birch Communications 
sale, and then failing to pay the Trust from the proceeds of such sale:. . . 


 
Compl. at ¶¶ 38–39 (R. ___) At her deposition, however, Respondent unequivocally testified that 


she had no evidence of any such “false and/or misleading information:” 


Q: Do you have any evidence or knowledge of any false or misleading 
information that was provided by Nancy Green to your deceased husband, 
Frank, during his lifetime regarding the status of the Birch Communications 
sale? 


A:  No. 


Q: Do you have any knowledge or evidence of any false or misleading 
information which was provided to your husband, Frank Hall, during his 
lifetime by Holcombe Green, Jr., regarding the status of the Birch 
Communications sale? 
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A: No. 


Janice G. Hall Dep. 58:5–16 (R. ___). 


Respondent further testified that she did not contend that Nancy, Holcombe Jr., or the 


Partnership owed her “any specific information.” Id. at 41:8–42:2 (R. ___). Moreover, Respondent 


testified that as of the date of her deposition in this case, August 31, 2023, she had not even heard 


of Fusion: 


 Q: Have you heard of a company called Fusion? 


 A: No. 


Id. at 57:1–2 (R. ___). She continued: 


 Q: I think you said you weren’t familiar with the name Fusion.  


 A: No.  


Q: Is it fair to say you didn’t do any research to analyze what the value of Fusion stock 
was in 2018? 


 A: No.  


Q: I want to make sure that question is clear. Did you do any research to analyze the 
value of Fusion stock in 2018? 


 A: No.  


 Q: What do you claim as your damages in this case? 


 A: Ten million.  


 Q: Anything else? 


 A: No.  


Id. at 59:1–14 (R. ___). 


Respondent plainly admitted that no false or misleading information related to the Birch 


deal, or any alleged contract, was conveyed to her or her late husband. The mere fact that a business 


deal with Birch did not develop in a financially beneficial manner does not prove the existence of 
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fraud. Indeed, Nancy, Holcombe Jr., and the Partnership all suffered because of the circumstances 


of the Birch deal as well. Respondent’s disappointment with the outcome of the Birch deal, which 


she shares with all parties to this case, is not an indicator of fraudulent conduct on behalf of Nancy, 


Holcombe Jr., or the Partnership. The trial court accordingly erred in granting summary judgment 


on this claim.  


CONCLUSION 


For the foregoing reasons, Appellants request that the Court reverse the trial court’s grant 


of summary judgment for Respondent, vacate Respondent’s judgment, grant summary judgment 


in favor of Appellants, and dismiss the case.   
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