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STATEMENT OF FACTS 

ThIS case was inItIated on August 29, 2006 ROA, P 39 PlaintIffs allege that Appellant 

Century BMW d/b/a Somc AutomotIve ("Century BMW") and the other Car Dealers are charging 

Illegal procurement fees (often referred to as an "adminIstratIve fee," "recording and processing fee," 

"closing fee," or "dealer documentatIOn and closing fees" (collectIvely "adminIstratIve fees ")) 

Appellant Century BMW's inVOICe provIdes In part 
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ROA, P 1104 The pre-pnnted and typed-In "Recording and Processing Fees" of $299 50 IS an 

I 

Illegal adminIstratrve fee 

These Illegal adminIstratrve fees are tYPIcally posItIOned on the bIll of sale (Buyer's Order 

From) Immediately adjacent to the truly mandatory fees, such as taxes, tags, and title As here, thIS 

tactIcal posItIOning ImplIes that the Illegal admInistrative fees, lIke the fees for taxes, fees for tags, 

and fees for obtaining title, are mandatory set fees and that there IS no option but to pay the 

admInIstratrve fee wIth every car purchase I 

Respondents have alleged that the Car Dealers are charging adminIstratIve fees In VIOlation 

ot statutory law, Inter alza, S C Code Ann § 37-2-307 ("the ClOSing Fee Statute") S C Code Ann 

S 37-2-307 IS a consumer protectIOn statute as to car dealers that allows a dealershIp to do what 

would otherwIse be Illegal- charge adminIstratIve fees - only If the dealershIp follows stnct rules 

S C Code Ann § 37-2-307 proVIdes 

Every motor vehIcle dealer charging closing fees on a motor vehIcle sales contract 
shall pay a one-time regIstratIOn fee often dollars dunng each state fiscal year to the 
Department of Consumer AffaIrS The closing fee must be Included In the advertIsed 
pnce of the motor vehIcle, dIsclosed on the sales contract, and dIsplayed In a 
conspICUOUS locatron In the motor vehIcle dealershIp 

ThIS statute IS taIlored to protect car- bUYing consumers from unscrupulous car dealers and sets forth 

stnct rules that Respondents allege the Car Dealers have not followed 

IThe Car Dealers' conduct IS not unlIke that found to be an unfarr trade practIce by an 
OhIO Court In Motzer Dodge Jeep Eagle Inc v OhIO Attorney General 642 N E 2d 20 (Oh Ct 
App 1994) In 1996, the South CarolIna Supreme Court also suggested that charging 
adminIstrative fees IS an unfarr trade practIce "[W]e do not Imply that such [C]loSIng fees may 
not be attacked on other grounds, such as clarms for fraud, mIsrepresentatIOn or unfarr trade 
practices" Fanmng v Fritz Pontzac-Cadzllac Buzck, 322 S C 399, n 8,472 S E 2d 242, n 8 
( 1996) 
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Respondent ChnstIne Watts and the other PlaintIffs In thIS case are South CarolIna 

consumers who paId Illegal admInIstrative fees Respondents filed an Amended Complaint which 

alleges that Appellant violated S C Code Ann § 56-15-110, et seq ("Dealers Act"), engaged In 

civil conspIracy, and declaratory Judgment as the nghts and legal relations under S C Code Ann § 

56-15-110 and/or S C Code Ann § 37-2-307 ROA, pp 77-147 Respondents brought the actIOn 

both indIvIdually and pursuant to S C Code Ann § 56-15-110 for the benefit of all others who paId 

"adminIstrative fees" or "closing fees" to the Car Dealers Jd 

The Closing Fee Statute, S C Code § 37-2-307, authonzes motor vehIcle dealers to regIster 

the amount of the fee wIth the Department of Consumer AffaIrs (hereinafter the "Department") and 

charge closing fees to consumers The Statute Imposes three specIfic reqUirements on dealers 

charging closing fees 

the fee must be dIsclosed to the consumer on the sales contract or inVOiCe, 

2 some notIce of the fee must be dlsp/ayed zn a conspICUOUS place In the dealershIp, 

and 

3 the fee must be zncluded zn the advertIsed pnce of the motor vehICle 

The Closing Fee Statute does not further define the terms "closing fee" or "advertIsed pnce " 
I 

state 

The Car Dealers have posted sIgns approved by the Department of Consumer AffaIrs that 

ThIs DealershIp charges closing fees as a means of reImbursing It for certain 
overhead costs such as document retneval and document preparation It IS a charge 
that IS permItted but not requIred by law The full cash pnce charged at any 
dealershIp depends on many factors, including all products and serVIces bought wIth 
the vehIcle 
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ROA 1174 Respondents allege that the Appellant and other Car Dealers have not aVailed 

themselves of the hmlted exceptIOns m S C Code Ann S 37-2-307 and that every Car Dealer 

dld, inter alza one of the followmg lllegal acts 

a charged lllegal "admlnIstratlve fees" m excess of thelr costs ROA, p 1186 (chart 
showmg how some car dealers umeasonably charge admlnIstratlve fees solely for 
profit), 

b created a closmg procedure to lllegally add "adminIstratlve fees" as an add on ROA 
p 31,1175, 

c faIled to mclude the admInIstratIVe fees m the advertIsed pnce ROA 1178-1184 

In an Order dated, January 11,2010, the Honorable Doyet A Early Issued a declaratory 

Judgment mterpretmg S C Code § 37-2-307 Judge Early held 
I 

The more reasonable mterpretatIOn IS that S C Code Ann §37-2-307 authonzes the 
chargmg of "closmg fees" whIch are for the relmbursement of set overhead costs 
ansmg from automobIle closmgs such as document retneval and document 
preparatIOn ThIS mterpretatIOn protects consumers because It mandates that the 
charge lS for the actual cost assocIated WIth a closmg, WhICh can be predetermmed, 
and does not allow a dealer to name a fee a "closmg fee" and then use the fee to 
make a hIdden profit 

Herron v Dlck Dyer, Inc et ai, CIA 06-CP-02-1230, Order of January 10,2010 The court then 

concluded that a "closmg fee" was "a pre-determmed set fee for the reImbursement of closmg costs" 

and that a dealer could only charge closmg fees that were actually mcurred and necessary? Id 

2Judge Early also broadly defined "advertIsed pnce" as "notlce gIVen by the seller of a 
product or serVlce to the general publIc for the purpose of attractmg customers by means of 
p'nnted announcements m handbIlls, SIgns, catalogs, or letters or announcements paid by or on 
b,ehalf of the seller m newspapers, radIO, televlsIOn, or electrOnIc medIa" Herron, January 1 0, 
2010 Order, p 13 
I 
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The South Carolma General Assembly has expressly provIded that Respondents can bnng 

thIS actIOn on behalf of all persons who paId an admmistratIve fee that dId not comply WIth S C 

Code § 37-2-307 3 S C Code Ann § 56-15-110 provIdes 

I 

(l) In addItion to temporary or permanent Injunctive relief as provIded m § 56-15-
40(3)(C), any person who shall be mJured m hIS busmess or property by reason of 
anythmg forbIdden m thIS chapter may sue therefor m the court of common pleas and 
shall recover double the actual damage by hIm sustamed, and the cost of SUIt, 
mcludmg a reasonable attorney's fee 

(2) When such actIOn IS one of common or general Interest to many persons or 
when the parties are numerous and It IS Impracticable to brIng them all before 
the court, one or more may sue for benefit of the whole, IncludIng actIOns for 
Injunctive relIef 

S C Code Ann §56-15-110 (emphasIs added) The clear mtent of the statute IS to allow a group or 

representative actIOn for permanent mJunctIve rehef(among other thmgs) to protect all car-buymg 

consumers, notJust the named plamtIff, from the Illegal actIOns of car dealers Permanent mJunctIve 

rehef IS not necessary or effectIve If It apphes only as to one plamtlff and one car dealer 

On December 29,2006, Appellant Century BMW filed the motIon to compel arbItratIOn at 

Issue, claImmg that the FAA governed 4 ROA, P 151 On March 10, 2008, the CircUlt court demed 

3 At the tIme the complamt was filed, Respondents' counsel's mvestIgatIOn had revealed 
that the chargmg of the Illegal admlmstratlve fees was an mdustry-wlde cheatmg technIque 

I 

Because the chargmg of Illegal admInIstratIve fees was mdustry-wide and the actIOn was of 
"common or general mterest to many persons," It was therefore appropnate under S C Code 
Ann §56-15-110(2) for Respondents to bnng the actIOn agamst multIple defendants 

4The arbItratIOn agreement proVIdes that "the PartIes are waIvmg theIr nght to a JUry tnal 
and theIr nght to bnng or partICIpate m any class actIOn or multi-plaIntiff or claimant actIOn m 
court or through arbItratIOn" ROA 1100, 1120 (emphasIs added) Thus, not only IS Appellant 
Imposmg a WaIver on a class actIOn, It IS trymg to Impose a stnct "one plamtIff, one dealer" 
reqUIrement Such a reqUIrement flIes m the face of JudICIal or arbItral economy 
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Century BMW's motIon to compel arbItratIOn ROA, p 1 Century BMW served Its notIce of 

appeal on March 12, 2008 

ThIS Court then Issued an opmIOn on Apnl 19, 2010 In that opmIOn, thIS Court found that 

The purpose of the Dealers Act IS consumer protectIOn Damages are typIcally small 
m mdividual consumer cases, thereby discouragmg plamtIffs from bnngmg 
mdividual actIons Our LegIslature recogmzed thIS and expressly provIded plamtIffs 
wIth the nght to bnng class actIOn lawsUIts for vIOlatIOns of the Dealers Act 

Herron v Century BMW, 387 S C 525,535,693 S E 2d 394, 399 (2010), reh'g demed (June 9, 

2010), cert granted (May 2,2011), cert granted, JUdgment vacated sub nom Somc Auto Inc v 

Watts, 131 S Ct 2872 (U S S C 2011) 5 ThIS Court properly held that 

Stated succmctly, the LegIslature has made clear that the publIc polIcy of thIS State 
IS to prOVIde consumers WIth a non-walvable nght to bnng class actIOn SUItS for 
VIOlatIOns of the Dealers Act and that any contract prohibItmg a class actIOn SUIt 
VIOlates our State's publIc polIcy and IS VOId and unenforceable 

Herron, 387 SCat 536, 693 S E 2d at 399 ThIS Court demed Appellant's PetItIon for Reheanng 

On August 31, 2010, Appellant petItIOned the Umted States Supreme Court for a wnt of 

certIOran WhIle that petItIOn was pendmg, the Umted States Supreme Court Issued ItS deCISIOn m 

AT&TMobtlzty,LLCv ConcepcIOn,No 09-893593US _,131 SCt 1740(Apnl27,2011) The 

Supreme Court then remanded thIS case to thIS Court for further conSIderatIOn m lIght of AT&T 

Appellant now claims that AT&T Mobzlzty LLC v ConcepCIOn IS mdIstmgUIshable from thIS case, 

and that the lower court's rejectIon of Appellant's preemptIOn argument cannot be reconCiled With 

AT&T case However, as set forth herem, the rulIng mAT & T does not extend to thIS case, because 

5WhIle thIS Court used the term "class actIOn," presumably as a matter of convemence, It 
has been recogmzed that a group actIOn under the Dealers Act IS not the same as a class actIOn 
under Rule 23, and the prereqUISItes of Rule 23 do not apply Herron v Century BMW, Order on 
MotIon to DIsmISS and SubstItute as to Toyota of GreenvIlle, Inc, October 12, 2009 
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this case Involves a substantive, statutory right under state la\\<, to a group actIOn The Dealers Act 

IS a narrowly drawn statute, created to protect a certain subset of consumers - car-buyers - from car 

dealers that engage In unfair and deceptive practices Thus, thiS Court can (and should) still rule that 

the Appellant's contract, which attempts to prohibit a group smt which IS expressly proVided for 

under a state statute, vIOlates our State's publIc polIcy and IS vOId and unenforceable 

ARGUMENT 

I AT&T Mobility, LLC v ConcepcIOn does not apply here 

A AT&T has no effect on a statutory fight to a group actIOn 

The Supreme Court's holding In AT&T does not affect thiS Court's prevIOus rulIng that 

consumers have a non-waIvable right to bring a representative actIOn to benefit the whole under the 

Dealers Act and that any contract prOVISIOn prohibiting such an actIOn vIOlates our State's publIc 

pollcy and IS vOId and unenforceable The only Issue In AT&T was whether the Federal ArbitratIOn 

Act, 9 USC AI, et seq, (FAA) preempted "CalIfornia's rule claSSifying most collective-arbItratIOn 

WaIvers In consumer contracts as unconscIOnable" AT&T, 131 S Ct at 1746 The CalIforma rule 

was a Judicially created rule set forth In Discover Bank v SuperIOr Court, 36 Cal 4th 148, 113 P 3d 

1100 (2005) 

Before the deCISIOn In AT&T, the court In Discover Bank conSidered a CalIforma law that 

Instructed courts to refuse to enforce any contract found to have been unconscIOnable at the time It 

was made or to hmlt the applIcatIOn of any unconscIOnable clause See, Cal CIV Code ~ 1670 5(a) 

In Discover Bank the CalIforma Supreme Court applIed that statute to class-actIOn waIvers III 

arbitratIOn agreements and held that a class-actIOn waiver In an arbitratIOn agreement constituted a 

delIberate scheme to cheat large numbers of consumers from relatively small amounts of money and 
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to protect busmesses from responsibIlIty for theIr own fraud Thus, the court created the Dlscovel 

Bank rule, which held that class actIOn Waivers m consumer contracts of adheSIOn were 

unenforceable, and found that the FAA did not preempt that rule 6 

In AT&T the Supreme Court merely held that, generally, states may not adopt rules of 

contract mterpretatIon that undermme the "overarchmg purpose" of the FAA, which IS to ensure 

enforcement of arbItratIOn agreements AT&T at 1748 In other words, the court mAT & T rejected 

the JudICIally created rule that class-action Waivers m all consumer arbItratIOn agreements were 

unconscIOnable However, the court m AT&T dId not address a representative actIOn expressly and 

narrowly prOVided for by statute, which IS at the heart of thiS matter 

ThiS case mvolves a substantive, statutory nght, whIch states that when an "actIOn IS one of 

common or general mterest to many persons one or more may sue for benefit of the whole, 

mcludmg actIOns for mJunctIve relIef" S C Code Ann § 56-15-110 7 Justice Thomas stated, m hiS 

concurrence mAT&T, that courts cannot refuse to enforce arbItratIOn agreements SImply because the 

state has a "pubhc pohcy agamst arbItratIOn" AT&T, 131 S Ct at 1753 Here, there IS not a general 

6Appellant claims that preemption IS more appropnate here because the Dealers' Act 
creates an even greater obstacle to the FAA's objectives than the Dlscover Bank rule Appellant 
argues that the Discover Bank rule was not "a blanket prohIbItIOn on class actIOn Waivers IS 
consumer contracts" because It only apphed to consumer claims brought 1) under adheSIOn 
cbntracts, 2) WIth predictably small damages, and 3) WIth allegatIOns of a scheme to cheat 
consumers Appellant's Bnef, p 8 However, as Justice ScalIa noted, those reqUIrements are 
"toothless and malleable" and have "no IImltmg effect" AT&T, 131 S Ct at 1750 In contrast, 
the Dealers Act does have a IImItmg effect, It IS narrowly tailored to prOVIde a speCIfic nght to a 
group actIOn for a small subset of consumer actions --those agamst car dealers 

7Thls statutory nght to a group actIOn IS not the same as a procedural class actIOn under 
Rule 23, SCRCP It has already been recogmzed that the reqUIrements of Rule 23 do not apply 
here Herron v Century BMW, Order of Motion to DIsmISS and Substitute as to Toyota of 
GreenVIlle, Inc, October 12, 2009 
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state "publIc polIcy agamst arbItratIOn' (emphaSIS added) but one rooted In the state statutory 

protectIOn m favor of car buyers 8 Stated another way, the state publIc polIcy In thIS case IS one that 

does not allow a statutory nght to a group SUIt to be ehmInated by a contract prOVISIOn The Dealers 

Act does not ehmInate arbItratIOn, but sImply renders one clause In the arbItratIOn agreement 

unenforceable 9 As the Court noted In ItS ongInal decIsIon, the unenforceable prOVISIOn could have 

been severed and the remaInIng terms enforced, however 

counsel for Century unambIguously stated at oral argument that Century dId not 
wIsh to Invoke the severance clause and sever the provISIon bannIng class actIOns 
from the remaInder ofthe agreement Century uneqUIvocally expressed ItS Intent for 
the arbItratIOn agreement to stand or fall as a whole 

Herron v Century BMW, 387 SCat 536-37 The fact that one provISIon In contradIctIon wIth a 

statute was rendered unenforceable does not IndIcate a pubhc pohcy agaInst arbItratIOn The 

enforceabIhty of such a provISIOn would be agaInst pubhc polIcy regardless of the type of contract 

Furthermore, an agreement to arbItratIOn should not be enforced If a "party successfully 

challenges the formatIOn of the agreement" AT&T, J Thomas concurnng, 131 S Ct at 1753 

Under South Carohna law, where a statute IS enacted to protect the pubhc, the statutory proviSIOns 

become part of any contract, and overnde any conflIctIng contractual proViSIOns See e g Sloan 

Const Co Inc v Southco Grassing Inc, 377 S C 108,119-20,659 S E 2d 158,165 (2008)(Court 

recognIzed that the underlYIng goals of the Procurement Code served Important pubhc Interests and 

held that contracts formed pursuant to the Procurement Code were deemed to Incorporate the 

8Moreover, the statutory protectIOns In the Dealers Act would apply not only to an 
arbItratIOn agreement, but also to any contract that attempted to elImInate the group actIOn In a 
JudICIal settIng In other words, the Dealers Act IS not deSIgned to frustrate arbItratIOn, but was 
created to protect car bUYIng consumers, regardless of the forum 

9 Appellant agreed that unenforceable proVISIOns could be severed ROA p 170 
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applicable statutory prOVISIOns, WIth the statutory prOVISIon prevaIlmg over conflIctmg contract 

provISIOns) 

Because the Dealers Act was enacted for the benefit of car buymg consumers, all contracts 

between a dealer and a car buyer mcorporate the statutory nghts (mcludmg the nght to bnng an 

actIOn for the benefit of the whole) set forth m the Dealers Act As such, Respondent's statutory nght 

to a group SUIt under the Dealers Act became a part of the contract from ItS mceptIOn, unlIke the 

contract at Issue m AT&T, whIch was subject to reVIew to determme If the Dlscover Bank rule 

applied Because the arbItratIon agreement here attempted to elImmate the Respondent's statutory 

nght, It was defectIve from the mceptIOn and thus, unenforceable 10 

In other words, Respondents can bnng a representatIve actIon for the Car Dealers' vIOlatIOns 

m chargmg admInIstratIve fees m vIOlatIOn ofS C Code Ann § 37-2-307 II The Dealers Act allows 

one aggneved plamtIff to file an actIOn on behalf of others so aggneved 12 IndIVIdual actIOns of 

10 As prevIOusly noted, the unenforceable prOVISIon could have been severed from the 
arbItratIOn agreement, leavmg the remammg prOVISIOns enforceable, but Appellant refused to 
mvoke the severabIlIty clause 

liS C Code Ann § 37-2-307 IS a consumer protectIOn statute that allows a dealershIp to 
do what would otherWIse be Illegal - charge admInIstratIve fees - only If the dealershIp follows 
stnct rules 

12As already noted, the Dealers Act contams no speCIfic class certIficatIOn reqUIrements 
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"one plaIntlff, one dealer" (as Appellant would try to Impose)13 would eVIscerate the protectIOns of 

the Dealers Act, whIch IS to safeguard the publIc as thIS Court prevIOusly recogmzed 

uncondItIOnally permItting the weaker party to Waive these statutory remedIes 
pursuant to an adhesIOn contract runs contrary to the underlymg statutes' very 
purposes of pUDlshmg acts that adversely affect the public mterest 

SImpson v MSA of Myrtle Beach Inc, 373 S C 14, 30, 644 S E 2d 663, 671 (2007) (emphaSIS 

added) The declSlon In SImpson was supported by earlIer decIsIOns, as that OpinIOn noted 

ThIS Court has preVIOusly recogmzed the strong publIc polIcy notIOns behind the 
enactment of the SCUPT A and the Dealers Act See deBondt v Carlton Motorcars 
Inc, 342 S C 254,263,536 S E 2d 399, 404 (Ct App 2000) ("It IS a VIOlatIOn of the 
Dealers Act for any manufacturer or motor vehIcle dealer 'to engage In any actIOn 
whIch IS arbItrary, In bad faith, or unconscIOnable and whIch causes damage to any 
ofthe partIes or to the publIc '" (CIting S C Code Ann 56-15-40(1 )(1991 »), Young 
v Century Lincoln-Mercury Inc 302 S C 320, 326, 396 S E 2d 105, 108 
(Ct App 1989) (defining an unfair trade practlce as a practIce whIch IS "offenSIve to 
publIc polIcy or WhICh IS Immoral, unethIcal, or oppreSSIve"), affd In part rev'd In 

part, on other grounds 309 S C 263, 422 S E 2d 103 (1992) (per cunam) The 
Dealers Act also specIfically provIdes that "any contract or part thereof or practIce 
thereunder In VIOlatIOn of any prOVISIOn of thIS chapter shall be deemed against 
publlc pollcy and shall be VOId and unenforceable" S C Code Ann 56-15-130 (2006) 

Id at Footnote 7 Indeed, In the ongInal OpinIOn In thIS case, thIS Court found that "[t]he purpose 

of the Dealers Act IS consumer protectIOn" Herron 387 SCat 536 Clearly, the Dealers Act was 

drafted to protect car bUYing consumers and prevent car dealers from inflIcting injury on the publIc 

The Dealers Act Involves narrow restnctIOns not against arbItratIOn for all consumer cases, 

but In favor of a specIfic protectIOn for a certain type of IItlgant, In thIS case, car-bUYing consumers 

13It IS Important to note that the arbItratIOn agreement In thIS case IS much more onerous 
than the one In AT&T Here the partIes allegedly Waived theIr nght to any class actIOn or multI­
plamtIff or claimant action In court or through arbItratIon" ROA, p 1100, 1120 (emphasIs 
added) Respondent ChrIstine Watts and her father purchased the car JOintly, but under the 
arbItratIOn agreement, they cannot both be plaintIffs In one actIOn against the Car Dealer ROA, 
p 1104, 1111 The Waiver In the AT&T arbItratIOn agreement dId not Include a ban on more than 
one plaintIff, only on class actIOns 
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ThIS statutory protectIOn IS mcorporated mto all contracts WIth car dealers The declSlon m AT&T 
I 

dId not go nearly so far as to hold that a state, statutory protectlon for a lImIted group of consumers 

could be waived or preempted, even though It IS not a "class actIOn" under Rule 23 

BAT & T has no effect on these private attorney general actIOns 

AT&T does not apply to pnvate attorney general actIOns See, Brown v Ralphs Grocery Co, 

_Cal Rptr3d,_,2011 WL 2685959 (Cal Ct App July 12,2011)modified,B222689,2011 WL 

2892118 (Cal Ct App July 20,2011) In Brown, the court held 

We also hold that the recent deCISIOn of the Umted States Supreme Court m AT&T 
Mobllzty LLC v ConcepclOn et ux (2011)_ US _ ,131 S Ct 1740 (AT&T ), 
holdmg that CalIfornIa decISIOnal law mvalIdatmg class actIOn Waivers m consumer 
arbItratIOn agreements IS preempted by the Federal ArbItratIOn Act (9 USC AI, 
et seq (FAA)), does not apply to representative actIOns under the [Private 
Attorney General Act], and thus the trial court correctly ruled that the waiver 
of plamtIffs right to pursue a representative action under the PAGA was not 
enforceable under Callforma law 

Brown at p * 1 (emphaSIS added) In that case, the plamtlff brought both a class actIOn and d 

representatlve actIOn under the Pnvate Attorney General Act (PAGA), agamst her employers for 

labor VIOlatIOns 14 The court m that case also noted that prevIOUS case law had determmed that class 

actIOns were dIstmct from representative PAGA actions because "class actIOn reqUIrements do not 

apply to representative actIOns brought under the PAGA "Id Class actIOns m a consumer settmg 

seekmg an mJunctIon, as here, are clearly a part of the pubbc mterest 

The court m Brown noted that AT&T dId not purport to deal WIth the pOSSIble preemptlon 

of contractual efforts to elImmate a statutory nght to a representatlve actIOn AT&T does not 

14 While the court m Brown also found that the tnal court erred m holdmg the class actIOn 
Waiver was not enforceable, the court's deCISIOn was not based on AT&T Instead, the court 
found that the piamtiffhad faIled to make the necessary showmg (m opposmg the petItIOn to 
compel arbItratIOn), as reqUired by Gentry v SuperlOr Court, 165 P 2d 556 (Cal 2007) 
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provIde that a publIc nght, such as that credted under the PAGA, can be waived If such a waIver IS 

contrary to state law" Jd at p * 5 15 furthermore, as the court m Brown recognIzed 

a representatIve actIOn has "sIgnIficant mstItutlOnal advantages" over a smgle 
claimant arbItratIOn The representatIve actIOn IS a means for publIc enforcement of 
the labor laws Thus, assummg It IS authonzed, a smgle claimant arbItratIOn under 
the P AGA for mdividual penaltIes wIll not result m the penaltIes contemplated under 
the P AGA to pUnIsh and deter employer practIces that VIOlate the nghts of numerous 
employees under the Labor Code" 

Jd at p *6 The court also noted that "that plamtIff and other employees mIght be able to bnng 

mdividual claIms for Labor Code VIOlatIOns m separate arbItratIOns does not serve the purpose of 

the PAGA In short, representatIve actIOns under the PAGA do not conflict With the purposes 

of the r AA " Jd at p *6 Because the AT&T case dId not mvolve Waivers of "statutory 

representatIve actIOns," the Brown court concluded that the FAA did not preempt state law regardmg 

the unenforceabilIty of a contractual Waiver of the nght to pursue a representative actIOn 

Here, the South CarolIna Dealers Act, S C Code Ann § 56-15-110 provides that "one or 

more [persons] may sue for the benefit of the whole, IncludIng actions for Injunctive relief" 

(emphasIs added) ThIS sectIOn IS an extensIOn ofS C Code Ann § 56-15-40(5), WhICh creates the 

Office of Admmistrator, withm the Attorney General's office, for the purpose of regulatmg the 

Dealers Act and grants the Admmistrator the power "to InVestIgate, Issue cease and deSIst orders 

and Injunctive relief " (emphaSIS added) In other words, the Dealers Act empowers both the 

State Attorney General and pnvate CItIzens to seek Injunctive rehef on behalf of the publIc 
I 

Respondents brought an action on behalf of the whole, whIch seeks InjUnctIve rellef preventmg car 

15ThiS findIng also supports Respondents' argument In SectIOn I A hereIn 
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dealers from advertIsmg/chargmg future customers wIth admInIstratIve fees m a manner whIch 

vIOlates S C Code Ann §S6-1S-10 and S C Code Ann §37-2-307 ROA 66 

Because Respondents seek mjUnctive rehef on behalf of the whole as expressly permItted 

under statute, they are actmg as prIvate attorneys general In Brown, the court found that AT&T dId 

not apply to a prIvate attorney general actIOn, whIch IS desIgned to protect the publIc and penahze 

the wrongdoer Brown at p *4 

Our courts have already recognIzed that thIS case IS bemg pursued as a prIvate attorney 

general actIOn 

ThIS case IS bemg prosecuted pursuant to a "prIvate attorneys general" provIsIon 
under the Dealers Act A "prIvate attorney general SUIt" IS a term used by courts 
when statutes authorIze both the Attorney General's office and prIvate CItIzens, 
through cIvIl actIOns, to enforce regulatIOns In thIS case, the Dealers Act empowers 
both the State Attorney General and prIvate CItIzens to seek mjunctIve relIef on 
behalf of the publIc Piamtiffs have sought mjunctIve relIef on behalf of the whole 
and thus are actmg as prIvate attorneys general Piamtiffs' counsel, as prIvate 
attorneys general, from the mceptIOn of thIS lItIgatIOn have represented the publIc 
mterest m attemptmg to regulate allegedly unfaIr practIces by motor vehIcle dealers 
and therefore represent all those affected by such practIces 

Herron v Century BMW, Order of MotIOn to DIsmISS and SubstItute as to Toyota of GreenvIlle, Inc, 

October 12, 2009 16(mternal CItatIOns omItted) 17 The lower court also recognIzed that an actIOn 
I 

16ThiS Court can take JudICIal notIce of that order, under Rule 201, SCRE However, 
Respondent wIll supplement the record If thIS Court so deSIres 

17See also, Maraclch v Spears,7 09-16S1-MJH, OpmIOn and Order filed August 4, 2010 
In that case the plamtIff sued undersIgned attorneys allegmg vIOlatIOns of the DrIver's PrIvacy 
RrotectIOn Act ("DPPA"), 18 USC A § 2721, m obtammg personal mformatIOn pursuant to the 
Freedom of InformatIOn Act, S C Code § 30-4-10, et seq, ("FOIA") for use m thIS case The 
attorneys argued that the mformatIOn was also obtamed for the permIssIble use set forth m § 
2721 (b)(1), the state actIOn exceptIOn, because they were actmg on behalf of the State as prIvate 
attorneys general m prosecutmg the Herron case for the benefit of the whole The dIStrICt court 
agreed and granted the attorneys' motIon for summary judgment, holdmg that "[t]he undIsputed 
facts reveal that the [attorneys] obtamed and used the personal mformatIOn for the permItted 

14 



under the Dealers Act IS not the same a class actIOn "Class certIficatIOn IS not a prereqUIsIte to 

actIOn to a pnvate attorneys general SUIt" Herron Order of October 12,2009, p 6 Since thIS case 

IS a pnvate attorney general actIon, and not a Rule 23 class actIon, AT&T does not apply 

C Summary 

In summary, the decIsIOn In AT&T only addressed the Discover Bank rule, a court created 

rule, whIch presumed most class actIOn Waivers m consumer contracts were unconscIOnable The 

AT&T decIsIOn DOES NOT 1) prevent a state statute from protectmg car purchasers, or 2) prevent 

a consumer from serVing as a pnvate attorney general In appropnate cases 

II The cases cited by Appellant do not apply to this case 

1 he cases cIted by Appellant (on pp 9-10 of ItS Bnef) for the proposItIon that "every court 

Interpretmg AT&T has enforced the class actIOn waiver" are not applIcable None of those cases 

Involve a substantIve, statutory nght to a group actIOn lIke the Dealers Act here (or the PAGA In 

Brown) For example, In Wallace v Ganley Auto Group, 2011 WL 2434093 (OhIO App June 16, 

2011), the OhIO Court of Appeals merely rejected the appellant's weak argument WhICh consIsted 

of claiming that the class actIOn ban In the arbItratIOn clause was mvalId because the Consumer 

ProtectIOn Act supposedly contamed an "unexpressed polIcy" favonng class actIOns 18 The Wallace 

court found that the practIce of dlsallowmg class Waivers was extremely broad and not based on any 

specIfic statute The opmIOn In Zarandl v Allzance Data Systems Corp, 2011 WL 1827228 (C D 

Cal May 9, 2011), has few facts and lIttle dIscussIOn, and sImply contams a conclusory statement 

purposes set forth In 2721 (b)(1) "Jd at p 26 

18Here, of course, the Dealers' Act containS an express, substantIve nght to a group 
actIOn 
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that the argument that a class actlOn Waiver IS unconsclOnable IS "no longer viable" after AT&T, 

however, there IS nothmg m that bnef opmlOn suggestmg the presence of substantive statutory nght 

or protectlOn as m this case DAntuono v Service Road Corp 2011 WL 2175932 CD Conn May 

25,2011) also did not mvolve a substantIve nght under a stat statute and as the court noted, did "not 

ultimately turn on AT&Ts holdmg" In Bernal v Burnett, 2011 WL 2182903 CD Colo Tune 6, 
I 

2011), the plamtIffs brought SUIt under the Colorado Consumer ProtectlOn Act which, unhke the 

Dealers Act, did not contam an express, substantIve nght to a group actIon 

In short, none of them addressed a specIfic consumer protectlOn nght provided by state 

statute to lImited group of consumers Therefore, the cases Appellant cites are not apphcable and 

provide thiS Court with no gUIdance 

III Appellant never raised or addressed the Issue of federal preemptIOn In the lower court 
nor In the Supreme Court of South Carohna 

Clearly, the Appellant has not met the burden of showmg the preemptlOn Issue was properly 

presented below 19 

In Its PetItlOn to the US Supreme Court as well as Its bnefto the South Carohna Supreme 

Court, Appellant did not specify the stage m the proceedmg that the Issue was raised m the court of 

first mstance ThiS bemg so, the Issue IS not appropnate for appellate reVIew under South Carolma 

law which prOVIdes that 

[A]n Issue cannot be raised for the first tIme on appeal, but must have been raised 
and ruled upon by the tnal judge to be preserved for appellate review Moreover, an 
ObjectlOn must be suffiCiently speCific to mform the tnal court of the pomt bemg 
urged by the objector 

19When the highest state court, as here, IS Silent on a federal questlOn It IS presumed that 
the Issue was not properly presented Adams v Robertson, 520 U S 83, 86 (1977) 
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Wzlder Corp v Wzlke 497 S E 2d 731 (S C 1998) 

Appellant apparently contends that the preemptIOn Issue upon WhIch It now seeks reVIew was 

raised In Its bnefto the South CarolIna Supreme Court by argUing that the tnal court order "vIolated 

the federal polIcy favonng arbItratIOn," (Pet 4) and on petItIon for reheanng by contending that "Stolt 

Nlel'iOn supported the propOSItIon that the FAA preempted any state law that invalIdates a proVIsIOn 

of an arbItratIOn agreement precluding the aVailabIlIty of class arbItratIOn "(Pet 5) 

Appellant Incorrectly argues that they properly raised the preemptIOn Issue by theIr 
I 

contentIOn that the Order on appeal vIOlated federal polIcy favonng arbItratIOn ThIs contentIOn, 

however, In no way raIsed the Issue presented herein Moreover, the fact that no cItatIOn to 9 USC 

§ 2 and no specific arguments as to the preemptIOn law were made below, undermines the present 

assertIOn that Appellant presented the Issue An argument, actually made for the first tIme on 

petItIOn for reheanng was that, the South CarolIna Supreme Court OpinIOn was "inconsIstent WIth" 

Stolt Nielson ThIS does not present the preemptIon argument WIth fau preCISIOn NotWIthstanding, 

the forum In WhICh the argument must be preserved IS the tnal court, not the appellate court 

Even so, raiSing the Issue the first tIme on PetItIon for Reheanng renders the Issue 

Inappropnate for revIew under South CarolIna law Kennedy v South Carolina Retirement System 

564 S E 2d 322 (S C 2001) makes clear that an argument not presented on the appeal and therefore 

not consIdered by the court IS not proper for reconSIderatIOn when deCIding whether to grant a 

petItIOn for reheanng 

As shown above, Appellant never presented any preemptIon Issue In the tnal court, although 

the main pnnclples raised by preemptIOn law clearly eXIsted at the tIme the case was brought 
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Neither did Appellant properly raise, with fair preCISIOn and In due time, the preemptIOn Issue In 

their bnef to the South Carolma Supreme Court or In their PetltIon for Reheanng 

IV Appellant IS m default and cannot contest the Respondent's right to a group SUIt 

The Respondents do not mtend that thIS argument, last m hne m thiS Bnef, to also be last In 

line as to Importance or weight It IS determinatIve and dIspOSItive to note that the Appellant has long 

been m default by failIng to timely answer m the lower court 

ThiS Court Issued ItS ongmal opmlOn on Apn119, 2010 Herron v Century BMW, 387 S C 

525,693 S E 2d 394 (2010), reh'g denied (June 9, 2010), Appellant petitioned for reheanng, and by 
I 

order dated June 9, 2010, thIS Court denied the petition and remItted the case to the lower court Id 

Under Rule 12(a), SCRCP, Appellant's answer to the Complamt was due fifteen days after notice 

of thiS Court's OpmlOn denymg reheanng and remlttmg the case, but Appellants failed to file a 

response The PetitIOn for Wnt of CertlOran to the Umted States Supreme Court was filed on 

August 31, 2010, unaccompamed by a motion to stay the proceedmgs below 

Appellant argues that there IS no default because there was a stay of ClrcUlt court proceedmgs 

while thIS matter was on appeal, and claims that the filIng of the PetItion for Wnt ofCertlOran was 

part of the appeal However, Respondent only agreed to stay "dunng the arbItratIOn appeal" Tr of 

Nov 24,2008 hrg, p 4 2-3 20 The PetitIOn for CertlOran to the United States Supreme Court was not 

an appellate proceedmg, as that Court no longer has appellate junsdlctlOn over state court deCISIOns 

Pnor to 1988, the United States Supreme Court had appellate jUnSdictlOn to review certain 

matters, however, appeal jUnSdictlOn was completely abolIshed m 1988 See, Act of June 27, 1988, 

2°The recogmtlOn of the stay dunng the appeal was merely an acknowledgment of the rule 
provldmg for an automatIc stay In CIvil appeals Rule 241, SCACR 
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Pub L 100-352, § 3, 102 Stat 662 Now,junsdictIOn IS avaIlable only by certwran Wnght, Miller 

& Kane, Federal PractIce and Proc Appellate JUrlsdzctlOn ¢ 4011 WhIle the Supreme Court's 
I 

appellate junSdlctIOn was a matter of nght certwran IS completely discretIOnary 28 USC A § 

1253, Rule 10, UnIted States Supreme Court Rules A petitIOn for a wnt of certwran IS merely an 

applIcatIOn for review Rodriguez v Westhab, 833 F Supp 425 (S D NY 1993) Thus, It IS not an 

appeal 

Once the case was remItted by thIS Court on June 9, 2010, the appeal was over Remittitur 

IS a formal revestmg of junSdlctIOn m the tnal court after appellate proceedmgs Ackerman v 
I 

I 

McMzllan, 324 S C 440,443,477 S E 2d 267, 268 (S C Ct App 1996)(After the remittitur IS sent 

down from an appellate court, the tnal court acqUIres junSdlctIOn to enforce the judgment and take 

any actIOn consistent WIth the appellate court rulmg), Muller v Myrtle Beach Golf & Yacht Club, 

313 S C 412, 438 S E 2d 248 (1993 )( same) Once jUnSdictIOn has revested m the tnal court, the 

appellate proceedmgs are over Carpenter v Lewl'l, 65 S C 400, 43 S E 881 (1903)(After the 

remittitur IS sent down, the case passes beyond the reach of the appellate court, and ItS junSdlctIOn 

IS lost) Therefore, any appellate stay expIred after thIS case was remItted to the lower court on June 

9,2010 

It IS undisputed that after the remittur m thIS case no responsIve pleadmg was filed untIl 

August 26, 2010 By that tIme, Respondents had already filed two separate affidaVIts of default 

Furthermore, the appellant never petitIOned the UnIted States Supreme Court nor the Supreme Court 

i 
of South Carolma for a stay of the proceedmgs below pendmg hIS petitIOn for Certwran ThiS 

petitIon IS mandatory under 28 USC A § 2101 (f) In fact, such a petItion has still not been filed 

as of thIs date When a party petitIOns for a wnt of certwran from an adverse rulmg by the highest 
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court m hIS state, the proceedmgs below are not stayed unless and untIl the petItIOner requests and 

obtams a stay from eIther the US Supreme Court or The Supreme Court of South Carolma See, 

28 USC A § 2101 (t), Rule 23, Umted States Supreme Court Rules ThIS has never been done, 

although the remIttItur was handed down some fourteen (14) months ago A defaultmg defendant 

IS deemed to have admItted the truth of the allegatIOns and therefore conceded lIabIlIty After a 
I 

default, the tnal court can proceed as needed to enter Judgment Roche v Young Bros Inc of 

Florence, 504 S E 2d 311 (1998) Appellant, as a defaultmg defendant, has waIved the nght to 

challenge Respondents' nght to a group actIOn as pled m the Complamt 

CONCLUSION 

NeIther AT&Tv ConcepclOn nor any of the cases cIted by Appellant mvolve a substantIve 

consumer protectIOn statute, such as the representatIve actIOn expressly permItted by the Dealers Act 

Under the South Carolma Dealers Act, Respondents "may sue for benefit of the whole" The 

Dealers Act IS a substantIve nght for a partIcular subset of consumers, and IS not the same as a Rule 

23 class actIOn Furthermore, the Dealers Act does not ellmmate arbItratIOn, but sImply renders one 

clause m the arbItratIOn agreement unenforceable As thIS Court noted m ItS ongmal deCIsIOn, the 

unenforceable prOVISIOn could have been severed and the remammg terms enforced, yet Appellant 

rejected that approach However, the fact that one proVISIOn of an arbItratIOn agreement was 

rendered mvalld by a statutory nght does not mdicate that thIS State has a polIcy agamst arbItratIOn 

or that the holdmg m AT&T extends to thIS case 

In addItIOn, under Brown v Ralph s Grocery Store, a pnvate attorney general actIOn, such 

as thIS one, IS not affected by the holdmg m AT&T The court m Brown found that where a 

representatIve actIOn m a pnvate attorney general case was to obtam relIef on behalf of other affected 
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citIzens and the public, and further any Waiver of the nght to such a an was unenforceable 

Similarly, thiS case is proceedmg as a pnvate attorney general actIOn to obtam mJunctIve relief for 

car buymg consumers, as provided for by statute Therefore, AT&T does not apply 

Moreover, Appellant is m default and has waived the nght to challenge the group actIOn 

alleged m the complamt Therefore, thiS Court should find that the representatIve actIOn provided 

by the Dealers Act is a nonwaivable nght that is not affected by the declSlon mAT &T, and hold that 

arbitratIon clause is unenforceable 
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of August, 2011, by hand-dehvery to 



Steven W Hamm, Esq 
C Jo Anne Wessmger Hill, Esq 

RICHARDSON PLOWDEN & ROBINSON, P A 
1900 Barnwell Street 
ColumbIa, SC 29201 

and was made upon the followmg counsel of record thIS 4th day of August, 2011 by deposItmg a copy 

of same m the Umted States maIl, first-class postage prepaId, wIth return address clearly mdiclated, 

and addressed as follow 

J Gregory Studemeyer, EsqUire 
Attorney at Law 
Post Office Box 12201 
Columbia, South Carolma 29211 

James Y Becker, EsqUire 
Mary Caskey, EsqUire 
Haynsworth Smkler Boyd, P A 
POBox 11889 
ColumbIa, South Carolma 29211 

H Clayton Walker, Jr , EsqUire 
Walker & Relbold 
Post Office Box 61140 
ColumbIa, South Carolma 29260 

August 4, 2011 

ColumbIa, South CarolIna 

Dennis M Black, EsqUire 
Ryan L VanGrack, EsqUire 
WillIams & Connolly, LLP 
725 Twelfth Street, N W 
Washmgton, DC 20005 

Harvey G Sanders, Jr , EsqUire 
James T HewItt, EsqUire 
S Brooke Chapman, EsqUire 
Leatherwood Walker Todd & Mann, P C 
POBox 87 
Greenville, SC 29602-0087 


