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STATEMENT OF ISSUES IN REPLY

L. The Trial Court erred in denying Appellant Brown an appurtenant prescriptive
easement after failing as a matter of law to apply the presumption of adverse use
after a claimant or his predecessors in title have enjoyed an easement openly,
notoriously, continuously, and uninterruptedly for a period of twenty (20) years.

IL. The Trial Court erred in failing to enforce the agreement between Appellant Brown
and the Respondents for the grant of an easement where there is clear evidence of
an agreement between the parties and sufficient part performance of the agreement
occurred.

ARGUMENT IN REPLY

L The Trial Court erred in denying Appellant Brown an appurtenant
prescriptive easement after failing as a matter of law to apply the presumption
of adverse use after a claimant or his predecessors in title have enjoyed an
easement openly, notoriously, continuously, and uninterruptedly for a period
of twenty (20) years.

In determining whether the Trial Court erred in denying Appellant Brown an
appurtenant prescriptive easement, the relevant analysis requires the Court to look at the
conduct of Murray Gray in using the access road across the 158-acre tract in the twenty
(20) year period before the Respondents came into possession of the 158-acre tract. It was
common knowledge that Mr. Gray and his permittees were openly using the access road
on the 158-acre tract. [R.pp. 65, 11. 7-8; 120, 1l. 1-15; Tr. pp. 23, 1. 7-8; 78, 11. 1-15.] Mr.
Gray had been using the easement continuously, as far as he could remember. [R.p. 63, 1.
15-24; Id. at p. 21, 11. 15-24.] Mr. Gray’s family put their own lock on the gate to the access
road. [R.pp. 64, 1. 2-11; 76, 1. 19-24; Id. at pp. 22, 1I. 2-11; 34, 11. 19-24.] Mr. Gray gave
others permission to use the road without seeking permission from anyone else. [R.pp. 64,
1. 11-19; 118, 11. 6-11; 121, 1. 21-25; Id. at pp. 22, 1. 11-19; 76, 11. 6-11; 79, 11. 21-25.] Mr.

Gray affirmatively testified he had a right to access his property, the 97-acre tract, through

the 158-acre trat and did not need anyone’s permission to use the road. [R.pp 64, 1l. 2-4;





65, 11. 4-6, 11. 15-17; 76, 11. 16-18; Id. at pp. 22, 11. 2-4; 23, 11. 4-6, 11. 15-17; 34, 11. 16-18.]
He told Appellant Brown he had a right to use the access road across the 158-acre tract.
[R.p. 78, 11. 17-19; Id. at p. 36, 11. 17-19.]

No one from the Dickert family ever stopped Mr. Gray or his permittees from using
the access road even when the road may have been allegedly damaged by such users. [R.pp.
65, 11. 4-14; 125, 1. 24 — 126, 1. 25; Id. at pp. 23, 11. 4-14; 83, 1. 24 - 84, 1. 25.] This is a
recognition by the Dickert family that Mr. Gray and his permittees had a right to use the
road which could not be revoked.

That Mr. Gray acknowledged that he did not own any of the 158-acre tract and did
not claim ownership over any part of the tract is not relevant to whether he had an easement

over the property. Carolina Ctr. Bldg. Corp. v. Enmark Stations, Inc., 433 S.C. 144, 162,

857 S.E.2d 16, 26 (Ct. App. 2021) (claim of ownership not required for obtaining
prescriptive easement). What Mr. Gray claimed was a right to an easement across the 158-

acre tract which was evidenced by his actions in using the tract openly, notoriously,

continuously, and uninterruptedly for over a twenty (20) year period. Simmons v. Berkeley

Elec. Cooperative, Inc., 419 S.C. 223, 233, 797 S.E.2d 387, 392 (2016); [R.pp 64, 11. 2-4;

65,11. 15-17; Tr. p. 22, 11. 2-4 (“Q: Did you [Mr. Gray] believe that you had a right to access
your property through that easement? A: Yes, sir.”); p. 23, 1. 15-17 (“Q: But you’re a good
neighbor, but you believe you had a right to use that road? A: I did believe I had a right to
use that road, yes, sir.”).]

Furthermore, Mr. Gray’s agreement with counsel for the Respondents that the Gray
family and the Dickert family were not hostile toward each other does not change the nature

of Mr. Gray’s actual use of the access road in a manner that was open, notorious,





continuous, and uninterrupted for twenty (20) years prior to the Respondents’ possession

of the property. Mr. Gray may not have understood the legal import of certain questions by

Respondents’ counsel as to the lack of hostility between the two families [R.p. 76, 11. 10-

18; Id. at p. 34, 1. 10-18], but Mr. Gray’s testimony as to his actual use of the access road

for a period of more than twenty (20) years triggered the presumption of adverse use which

Respondents cannot overcome by testimony that they gave Mr. Gray permission to use the

access road after Mr. Gray’s use had already ripened into a prescriptive easement.

Accordingly, Appellant Brown requests this Court to reverse the Trial Court’s order

declining to grant Appellant Brown an appurtenant prescriptive easement.

II. The Trial Court erred in failing to enforce the agreement between Appellant
Brown and the Respondents for the grant of an easement where there is clear
evidence of an agreement between the parties and sufficient part performance
of the agreement occurred.

As stated in his Appellant’s Brief, Appellant Brown is aware that the appellate
courts of this State have held that the requirements of Rule 43(k) of the South Carolina
Rules of Civil Procedure are mandatory. Nevertheless, where this particular agreement also
involves a contract involving an interest in land, Appellant Brown submits the courts
should reconsider the preclusion pursuant to Rule 43(k) of the enforcement of such a

contract where sufficient part performance has occurred in the same manner as the courts

allow under the Statute of Frauds, S.C. CODE ANN. § 32-3-10.





CONCLUSION

For the reasons set forth in herein and in the Appellant’s Brief, Appellant Brown
respectfully requests this Court to (1) reverse the Trial Court’s denial of an appurtenant
prescriptive easement; or, in the alternative, (2) reverse the Trial Court’s failure to enforce
the agreement between Appellant Brown and the Respondents for the grant of an easement.

Respectfully submitted,

/s Carmen V. Ganjehsani

Carmen V. Ganjehsani (S.C. Bar No. 73515)
RICHARDSON, PLOWDEN & ROBINSON, PA
Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400
cganjehsani@richardsonplowden.com

Charles V. Verner (S.C. Bar No. 10033)
PO Box 484

1226 College Street

Newberry South Carolina 29108

(803) 915-9798

sclawyer(@me.com

Attorneys for Appellant

Donald A. Brown, Jr.

November 4, 2025.



mailto:cganjehsani@richardsonplowden.com



CERTIFICATE OF COMPLIANCE

The undersigned hereby certifies that this Final Reply Brief complies with Rule

211(b), SCACR.

November 4, 2025.

Respectfully submitted,

/s Carmen V. Ganjehsani

Carmen V. Ganjehsani (S.C. Bar No. 73515)
RICHARDSON, PLOWDEN & ROBINSON, PA
Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400
cganjehsani(@richardsonplowden.com

Charles V. Verner (S.C. Bar No. 10033)
PO Box 484

1226 College Street

Newberry South Carolina 29108

(803) 915-9798

sclawyer@me.com

Attorneys for Appellant

Donald A. Brown, Jr.




mailto:cganjehsani@richardsonplowden.com



CERTIFICATE OF SERVICE

I, the undersigned, an employee of Richardson Plowden & Robinson, P.A., for
Appellant Donald A. Brown, Jr. do hereby certify that I have this date served the foregoing
Final Reply Brief, dated November 4, 2025, by personally serving the same pursuant to
Section (d)(1) of the Supreme Court’s Amended Order dated April 24, 2024, on the
following counsel of record using the primary email addresses listed in the Attorney
Information System (if applicable):

Karl Stephen Brehmer
Andrew C. Brehmer
BREHMER LAW FIRM, LLC
PO Box 7966

Columbia, SC 29202
ksb@brehmerlawfirm.com
acb@brehmerlawfirm.com
Attorney for Respondents

/s Carmen V. Ganjehsani

Carmen V. Ganjehsani (S.C. Bar No. 73515)
RICHARDSON, PLOWDEN & ROBINSON, PA
1900 Barnwell Street (29201)

Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400

Attorneys for Appellant

Donald A. Brown, Jr.

Dated: November 4, 2025.



mailto:ksb@brehmerlawfirm.com

mailto:acb@brehmerlawfirm.com








THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM NEWBERRY COUNTY
COURT OF COMMON PLEAS
THE HONORABLE MILTON G. KIMPSON
CIRCUIT COURT JUDGE

APPELLATE CASE NO. 2025-000737
CIVIL ACTION NO. 2022-CP-36-00142

Donald A. Brown, Jr.,

APPELLANT,
VErsus

Johnnie L. Dickert, Rachel B. Dickert and
Johnnie Kyle Dickert,

RESPONDENTS.

FINAL APPELLANT’S BRIEF

Carmen V. Ganjehsani (S.C. Bar No. 73515)
RICHARDSON, PLOWDEN & ROBINSON, PA
Post Office Drawer 7788

Columbia, South Carolina 29202

(803) 771-4400
cganjehsani@richardsonplowden.com

Charles V. Verner (S.C. Bar No. 10033)
PO Box 484

1226 College Street

Newberry South Carolina 29108

(803) 915-9798

sclawyer(@me.com

Attorneys for Appellant

Donald A. Brown, Jr.




mailto:cganjehsani@richardsonplowden.com



TABLE OF CONTENTS

PAGE
TABLE OF AUTHORITIES ..ottt il
STATEMENT OF ISSUES ON APPEAL .....ocviiiiiieiieieeeeeeeee e 1
STATEMENT OF THE CASE.....c.ooiiiiiiieieeee ettt 1
STATEMENT OF FACTS ..ottt 2
STANDARD OF REVIEW ..ottt 12
ARGUMENT ...ttt ettt et st et e et e tesbeebeese e st entensensensensens 13

L. The Trial Court erred in denying Appellant Brown an appurtenant

prescriptive easement after failing as a matter of law to apply the
presumption of adverse use after a claimant or his predecessors in
title have enjoyed an easement openly, notoriously, continuously,
and uninterruptedly for a period of twenty (20) years ..........ccceeeveevvrennnnnns 13

II. The Trial Court erred in failing to enforce the agreement between
Appellant Brown and the Respondents for the grant of an easement
where there is clear evidence of an agreement between the parties
and sufficient part performance of the agreement occurred. ................... 20

CONCLUSION ...ttt s 23





TABLE OF AUTHORITIES

CASES PAGE

Bovyd v. BellSouth Tel. Tel. Co.,

369 S.C. 410, 633 S.E.2d 136 (2000) ....cccuveeeiiieeiee et 13
Braswell v. Amick,

442 S.C. 618,900 S.E.2d 475 (Ct. APP. 2024)...eveeeieeieeeeeeeeeeeeeee e 15
Byrd v. Livingston,

398 S.C. 237, 727 S.E.2d 620 (Ct. APP. 2012).cccurieiieiiieeeeieeee et 22
Carolina Ctr. Bldg. Corp. v. Enmark Stations, Inc.,

433 S.C. 144,857 S.E.2d 16 (Ct. App. 2021)..eeiiviiiieeiieeieeeeee e 14,15, 19
Gibson v. Hrysikos,

293 S.C. 8,358 S.E.2d 173 (Ct. APP. 1987) ittt 21,22
Jones v. Daley,

363 S.C. 310, 609 S.E.2d 597 (Ct. APP. 2005)....cuiicieeiieiieereeeiee ettt 14
Kelley v. Snyder,

396 S.C. 564, 722 S.E.2d 813 (Ct. APP. 2012).ecuvieieeieeeeeieeeeeeeee et 13
S.C. Hum. Affs. Comm'n v. Zeyi Chen,

430 S.C. 509, 846 S.E.2d 861 (2020) ....eeeerieeeiiieeciieeeciiee e et evee e eree e ens 20
Sanitary & Aseptic Package Co. v. Shealy,

205 S.C. 198,31 S.E.2d 253 (1944) ..ooeoeeieeeeeeeeee et e 19
Simmons v. Berkeley Elec. Coop., Inc.,

419 S.C. 223,797 S.IE.2d 387 (2016) c.uvveeeeeieeeieeeeee e 12, 14,17
Springob v. Univ. of S.C.,

407 S.C. 490, 757 S.E.2d 384 (2014) weeeoueieeeeeeeeeee ettt 21
Williamson v. Abbott,

107 S.C. 397,400, 93 S.E. 15 (1917) cuveieeeeeeeeeeeeeeeeeee e 14
STATUTES
S.C. CODE ANN. § 32-3-10 ettt e 20-21

il





RULES

Rule 43(k), SCRCP

OTHER AUTHORITIES

RESTATEMENT (THIRD) OF PROPERTY (Servitudes) § 2.17(h) (2000) .......ccceeeevvveecrveenenn.

il





STATEMENT OF ISSUES ON APPEAL

L. The Trial Court erred in denying Appellant Brown an appurtenant prescriptive
easement after failing as a matter of law to apply the presumption of adverse use
after a claimant or his predecessors in title have enjoyed an easement openly,
notoriously, continuously, and uninterruptedly for a period of twenty (20) years.

IL. The Trial Court erred in failing to enforce the agreement between Appellant Brown
and the Respondents for the grant of an easement where there is clear evidence of
an agreement between the parties and sufficient part performance of the agreement
occurred.

STATEMENT OF THE CASE

On April 12, 2022, Appellant Donald A. Brown, Jr. brought this action against
Respondents Johnnie L. Dickert, Rachel B. Dickert, and Johnnie Kyle Dickert in the Court
of Common Pleas for Newberry County to establish an appurtenant prescriptive easement
across land owned by the Respondents and to enjoin the Respondents from interfering with
or obstructing the use of such easement. [R.pp. 13-16; Compl.] The Respondents filed their
Answer on June 9, 2022. [R.pp. 17-19; Answer.]

The case came before the Trial Court for a bench trial on July 11, 2024. The
Honorable Eugene C. Griffith, Jr. presided over a few preliminary matters with The
Honorable Milton G. Kimpson also sitting at the bench. Judge Kimpson presided over the
bench trial with the consent of the parties. [R.pp. 43-234; Tr.]

On March 24, 2025, Judge Kimpson issued an Order denying Appellant Brown’s
claim for a prescriptive easement. Judge Kimpson further denied Appellant Brown’s
motion to enforce an agreement under which the Respondents agreed to deed an easement
across their property to Appellant Brown. [R.pp. 1-12; Order.] Appellant Brown filed and

served his Notice of Appeal on April 16, 2025.





STATEMENT OF FACTS

On October 26, 2021, Appellant Brown purchased an approximate 97-acre tract of
land (the “97-acre tract”) located in Newberry County from Brandon Nicole Gray
Crumpton. [R.pp. 236-238; 133, 1. 13 — 134, 1. 20; Deed (Plaintiff’s Ex. 3); Tr. pp. 91, 1. 13

-92,1.20.] The 97-acre tract is shown below as the tract of land labeled as TMS No. 385-

2:

s

T TO BE USEDAS A PLAT 8¢

[R.pp. 235; 243; Aerial map (Plaintiff’s Ex. 2); see also Aerial map with stickers (Court

Ex. 1).]

The 97-acre tract of land owned by Appellant Brown is adjacent on the western

portion of the property to an approximate 158-acre tract of land (the “158-acre tract”) in





which Respondents Johnnie L. Dickert and Rachel B. Dickert own a life estate and for
which Johnnie Kyle Dickert owns the remainder interest. The Respondents’ 158-acre tract
of land is shown above as TMS No. 330-7. [R.pp. 183, 1I. 11-14; 203, 1I. 10-18; 235; Tr.
pp. 141, 11. 11-14; 161, 11. 10-18; Plaintiff’s Ex. 2.]

Appellant Brown’s 97-acre tract of land does not border a public road and is land-
locked. [R.p. 235; Plaintiff’s Ex 2.] Access to the 97-acre tract of land has been through a
field road running through the 158-acre tract of land. [R.p. 235; Id. (marked in yellow on
map).] Murray Gray testified at trial that he previously owned the 97-acre tract. [R.p. 58,
1. 4-5; Tr. p. 16, 1l. 4-5.] Mr. Gray inherited the 97-acre tract from his mother in 1991.
[R.pp. 58,1.19-59,1. 3; Id. at pp. 16,1. 19-17, 1. 3.]

Mr. Gray’s mother inherited the 97-acre tract from Mr. Gray’s grandfather who
purchased the 97-acre tract around 1955. [R.pp. 59, 1. 4-60, 1. 2; Id. at pp. 17, 1. 4 - 18, 1.
2.] Mr. Gray’s family has owned the 97-acre tract continuously since that time. [R.p. 60,
11. 3-5; Id. at p. 18, 1l. 3-5.] The 97-acre tract was primarily used by the Gray family for
timber. [R.p. 60, 1l. 6-7; 1d. at 18, 1l. 6-7.] The Gray family had a company called the
Murray Company which timbered the land. [R.pp. 59, 1. 12; 60, 1I. 18-21; Id. at pp. 17, L
12; 18, 11. 18-21.]

To access the 97-acre tract of land, Mr. Gray’s family used a dirt road on the 158-
acre tract of land now owned by the Respondents. [R.pp. 60, 1. 25 — 61, 1. 6; 62, 11. 14-25;
63, 11. 8-14; 121, 1. 6-11; Id. at pp. 18, 1. 25 - 19, 1. 6; 20, 1l. 14-25; 21, 1. 8-14; 79, 11. 6-
11. ] The 158-acre tract was purchased by the Dickert family in 1973, although Respondent
Johnnie Dickert did not inherit the 158-acre tract from his father until 2005. [R.p. 203, 11.

8-18; Id. at p. 161, 11. 8-18.]





Mr. Gray was not aware of any other manner to access the 97-acre tract by vehicle
other than through the dirt road on the 158-acre tract. [R.pp. 61, 11. 11-13; 63, 11. 15-17; 1d.
at pp. 19, 1. 11-13; 21, 1l. 15-17.] Mr. Gray testified that as far as he knew, since his
grandfather purchased the 97-acre tract in 1955, his family had been using the access road
on the 158-acre tract to reach the 97-acre tract. [R.p. 64, 1l. 20-23; Id. at p. 22, 1I. 20-23.]
Mr. Gray further testified that he had personally been using the access road himself across
the 158-acre tract to reach the 97-acre tract since the 1980s. [R.pp. 63, 1. 22 — 64, 1. 1; Id.
atpp. 21, 1. 22 - 22, 1. 1.] He averred he had a right to access the 97-acre tract through the
road on the 158-acre tract. [R.p. 64, 1l. 2-4; Id. at p. 22, 1. 2-4.] Mr. Gray’s family placed
their own lock to which Mr. Gray had a key on a gate across the road on the 158-acre tract,
while the Respondents’ family had their own lock. The locks were placed to keep out third
parties. [R.pp. 64, 11. 4-11; 67, 1. 2-4; 76, 11. 19-24; Id. at pp. 22, 11. 4-11; 25, 11. 2-4; 34, 11.
19-24.]

Mr. Gray at one point gave hunting rights to the 97-acre tract to a gentlemen and
his son and gave them a key to the lock. [R.p. 64, 1. 11-13; Id. at p. 22, 1I. 11-13.] Mr.
Gray notified the Dickert family that the gentleman and his son would be hunting the 97-
acre tract so that the Dickert family would be aware that someone was on the 97-acre tract
hunting. [R.p. 64, 11. 13-19; Id. at p. 22, 1I. 13-19.]

Mr. Gray testified that he did not believe he had to get the Dickert family’s
permission to use the dirt road on the 158-acre tract to access the 97-acre tract and that he
had a right to use the road. [R.pp. 65, 1. 4-6, 11. 17-18; 76, 1I. 16-18; Id. at pp. 23, 11. 4-6, 11.
17-18; 34, 11. 16-18.] Mr. Gray stated it was common knowledge that the Dickert family

knew he was coming back and forth through the road on the 158-acre tract. [R.p. 65, 1. 7-





8; Id. at p. 23, 1I. 7-8.] Mr. Gray was friends and good neighbors with the Dickert family,
and he wanted to be a good neighbor and leave the road in good shape and fix any issues
if the Dickert family ever called with any problems regarding Mr. Gray’s use of the road.
[R.pp. 64, 1. 25 — 65, 1. 14; Id. at pp. 22, 1. 25 - 23, 1. 14.] Mr. Gray was respectful of the
Dickert family’s property, but Mr. Gray nevertheless understood that he had an easement
on and the right to use the road across the 158-acre property to reach his 97-acre tract.
[R.pp. 76, 11. 14-18; 77, 11. 15-20; Id. at pp. 34, 11. 14-18; 35, 11. 15-20.]

Respondent Johnnie Dickert testified on behalf of the Respondents. His father and
uncle owned the Dickert Lumber Company which purchased the 158-acre tract in 1973.
[R.pp. 182, 11. 19-23; 200, 11. 11-17; Id. at pp. 140, 11. 19-23; 158, 11. 11-17.] Johnnie Dickert
himself was not involved with the company. [R.p. 200, 1. 11-14; Id. at p. 158, 11. 11-14.]
As previously noted, Johnnie Dickert did not actually come into possession of the 158-acre
tract until 2005. [R.p. 203, 1I. 8-18; Id. at p. 161, 1. 8-18.]

Mr. Gray acknowledged that his grandfather’s company and the Dickert Lumber
Company, both being in the lumber and timber business, had a working relationship and
gentlemen’s agreement whereby if one family could not fulfill an order, the other family
would. [R.pp. 66, 11. 6-14; 184, 1l. 13-22; Id. at pp. 24, 1. 6-14; 142, 11. 13-22.] While
pursuant to the purported gentlemen’s agreement Mr. Gray would correct any damage to
the access road after using it, Mr. Gray still maintained his right to use the road across the
158-acre tract to reach the 97-acre tract. [R.pp. 65, 11. 4-18; 69, 11. 12-18; 77,1. 15 - 78, L.
2; 186, 11. 1-9; Id. at pp. 23, 1. 4-18; 27, 11. 12-18; 35, 1. 15 -36, 1. 2; 144, 11. 1-9.]

Mr. Gray eventually sold the 97-acre tract to his daughter, who thereafter sold the

tract to Appellant Brown. [R.pp. 58, 1l. 6-18; 134, 1l. 15-22; Id. at pp. 16, 1l. 6-18; 92, 11.





15-22.] Mr. Gray testified that when Appellant Brown purchased the 97-acre tract from
Mr. Gray’s daughter, Mr. Gray represented to Appellant Brown that there was a right to
access the 97-acre tract through the road across the 158-acre tract. [R.p. 78, 1I. 3-8, 11. 17-
19; Id. at p. 36, 11. 3-8, 11. 17-19.]

Michael Wise, a poultry farmer, testified at trial that he purchased an 88.53 acre
tract (the “Wise property”) identified as TMS No. 383-13 from Respondent Johnnie
Dickert in 2014. This tract of land abuts Old Whitmire Highway and sits next to the 158-
acre tract. [R.pp. 81, 1. 11 — 82, 1. 11; 83, 11. 1-11; 182, 11. 15-20; 235; Id. at pp. 39, 1. 11 -
40, 1. 11; 41, 1. 1-11; 141, 11. 15-20; Plaintiff’s Ex. 2.] Behind the Wise property sits the
97-acre tract which was owned by Mr. Gray when Mr. Wise purchased his property. [R.p.
83, 11. 19-25; Tr. p. 41, 11. 19-25.]

Previously, the road across the 158-acre tract was accessed directly from Old
Whitmire Highway, but when Mr. Wise purchased the 88.53 acre tract, he wanted to place
chicken houses on the property. To do so, DHEC regulations required Mr. Wise to have a
400 foot buffer around his chicken houses, and he had to purchase an extra two acres of
property from Respondent Johnnie Dickert. This resulted in a change of access to the 97-
acre tract which was then reached by first entering the Wise property and then continuing
on the road crossing the 158-acre tract. [R.pp. 81, 1. 11 — 83, 1. 18; 86, 1. 9 — 88, 1. 6; 100,
11. 23-24; 101, 11. 5-8; 183, 1. 23 — 184, 1. 7; 235; Id. at pp. 39, 1. 11 - 41, 1. 18; 44, 1. 9 — 46,

1. 6; 58, 11. 23-24; 59, 11. 5-8; 141, 1. 23 - 142, 1. 7, see Plaintiff’s Ex. 2.] Mr. Wise further

testified that he had to take down the Dickert gate in front of the old access entrance to the

road across the 158-acre tract. [R.pp. 88, 1. 24 — 89, 1. 8; Tr. pp. 46, 1. 24 - 47,1. 8.]





Mr. Wise confirmed that the 97-acre tract did not front any public highways or
roads. He considered the 97-acre tract a landlocked property. [R.p. 84, 11. 1-5; Id. at p. 42,
1. 1-5.]

During the period of time that he owned his property, from 2014 to 2019 when he
then sold it to Mike Longshore, Mr. Wise testified that he was at the property seven days
a week and would see logging trucks accessing the 97-acre tract through the road crossing
through the 158-acre tract. [R.pp. 84, 1. 6 — 85, 1. 23; Id. at pp. 42, 1. 6 - 43, 1. 23.] He was
also familiar with hunters using the road to access the 97-acre tract. [R.p. 88, 1. 10-17; Id.
at p. 46, 1. 10-17.] Mr. Wise testified he believed Mr. Gray had a right to access the 97-
acre tract through the road. [R.pp. 88, 1l. 7-9; 89, 1. 4-8; Id. at pp. 46, 11. 7-9; 47, 11. 4-8.]

Terry Longshore testified at trial that he had been familiar with the 97-acre tract
since 1993. [R.pp. 112, 11. 12-8; 112,1. 24 — 113, 1. 1; Id. at pp. 70, 11. 12-18; 70, 1. 24 - 71,
1. 1.] He hunted on the 97-acre tract. [R.pp. 113, 11. 2-4; 114, 11. 16-19; 117, 11. 10-14; Id. at
pp- 71, 1. 2-4; 72, 11. 16-19; 75, 1. 10-14.] He also accessed the 97-acre tract through the
road crossing the 158-acre tract. [R.pp. 116, 1l. 5-20; 117, 11. 17-19; Id. at pp. 74, 11. 5-20;
75, 1. 17-19.] According to Mr. Longshore, the only way to reach the 97-acre tract was
through the 158-acre property because of gullies 30-40 feet deep at other potential access
points that could not be crossed with a vehicle. [R.pp. 117, 1. 19 - 118, 1. 5; Id. at pp. 75, L.
19-76,1.5.]

Mr. Gray, who owned the 97-acre tract at the time, gave Mr. Longshore permission
to use the road across the 158-acre tract and provided him a key to the Gray lock on the
gate. Mr. Gray never told Mr. Longshore that he needed the Dickert family’s permission

to use the road, and Mr. Longshore never had to get the permission of the Dickert family





to use the road. Mr. Longshore relied solely upon Mr. Gray for road access. [R.pp. 118, 11.
6-11; 121, 11. 21-25; 123, 11. 8-13; Id. at pp. 76, 11. 6-11; 79, 11. 21-25; 81, 11. 8-13.] Mr. Gray
told Mr. Longshore that the Gray family had a right of way across the access road on the
158-acre tract for years. [R.p. 123, 1I. 3-4; Id. at p. 81, 1. 3-4.]

Mr. Longshore testified the Dickert family was aware that he was hunting on the
97-acre tract, and they never prevented him from crossing their property or accused him of
trespassing. [R.p. 118, 1l. 12-17; Id. at p. 76, 1. 12-17.] Even after Respondent Johnnie
Dickert thought Mr. Longshore had caused damaged to the road, he did not deny Mr.
Longshore access to the road. [R.pp. 125, 1. 24 — 126, 1. 26; Id. at pp. 83, 1. 24 — 84, 1. 25.]

Mr. Longshore was not aware of the Dickert family ever telling Mr. Gray or him
that the access road could not be used to reach the 97-acre tract, and no one ever stopped
Mr. Longshore from using the road to reach the 97-acre tract. He had been openly using
the road since 1993. [R.p. 120, 1. 1-15; Id. at p. 78, 1. 1-15.] Mr. Longshore was respectful
of the Dickert family property and tried not to cause any damage to it when crossing the
road. [R.p. 119, 11. 15-25; Id. at p. 77, 11. 15-25.]

Appellant Brown testified that prior to his purchase of the 97-acre tract, he became
familiar with the property because the company he worked for assisted Mr. Gray in
managing his properties. The 97-acre tract was one of the properties that he began
managing for Mr. Gray in 2012 or 2013. [R.pp. 134, 1. 25 — 135, 1. 3, 11. 11-12; Id. at pp.
92,1.25-93,1. 3, 11. 11-12.] Appellant Brown testified 97-acre tract was used for timber
harvesting. [R.p. 135, 1. 13-15; Id. at p. 93, 1I. 13-15.] Appellant Brown himself also hunted

the 97-acre tract. [R.p. 139, 1I. 6-20; Id. at p. 97, 11. 6-20.]





Appellant Brown testified that access to the 97-acre tract was from Old Whitmire
Highway, past the chicken houses through the Wise property, and then through the
bulldozed, developed road over the 158-acre tract. [R.pp. 135, 1. 22 — 136, 1. 9; 137, 1. 1-
3;Id. at p. 93, 1. 22 - 94, 1. 9; 95, 1I. 1-3.] Mr. Gray never told Appellant Brown that he
needed the Respondents’ permission to cross the 158-acre tract to reach the 97-acre tract.
[R.p. 137, 1. 4-7; 1d. at p. 95, 1l. 4-7.] Appellant Brown further testified that the
Respondents never prevented him at that time from using their property to reach the 97-
acre tract and were aware that he was using their property. [R.pp. 137, 11. 1-7; 143, 1. 19 —
144, 1. 7; 145, 11. 12-14; 1d. at pp. 97, 11. 1-7; 101, 1. 19 - 102, 1. 7; 103, 1. 12-14.] He was
never told by the Respondents or anyone else that he needed permission from the
Respondents to use the access road. [R.p. 145, 11. 1-4; Id. at p. 103, 11. 1-4.]

Appellant Brown also testified that there was no other way to reach the 97-acre tract
other than through the road crossing the 158-acre tract because deep gullies surrounded the
property on other sides. [R.p. 137, 11. 15-23; Id. at p. 95, 1. 15-23.] He also cannot access
the 97-acre tract through the chicken houses on the former Wise property because of DHEC
regulations, and the US Forest Service touches another side of his property which he is not
allowed to access. [R.p. 143, 11. 1-9; Id. at p. 101, 11. 1-9.]

Appellant Brown testified that he always left the road in good shape and would fix
any areas damaged after using the road. [R.p. 138, 1. 13-25; Id. at p. 96, 1. 13-25.] He was
respectful of the 158-acre tract when using it to reach his property. [R.pp. 140, 1. 20 — 141,
1. 1; Id. at pp. 98, 1. 20 - 99, 1. 1.] At one time, Respondent Johnnie Dickert was unhappy

about some damage to the access road which Appellant Brown fixed, but even then,





Respondent Johnnie Dickert did not stop Appellant Brown from using the road. [R.p. 144,
11. 8-22; Id. at p. 102, 11. 8-22.]

After Appellant Brown purchased the 97-acre tract, the Respondents blocked his
access to the road crossing the 158-acre with a locked gate. [R.pp. 141, 1. 19 — 142, 1. 12;
Id. at pp. 99,1. 19 — 100, 1. 12.] He has been locked out since the summer of 2021 and has
not had access to get equipment to his property since then. [R.p. 142, 11. 9-12; Id. at p. 100,
11. 9-12.] Therefore, Appellant Brown had to file this lawsuit to restore access through the
easement. [R.p. 142, 11. 15-19; Id. at p. 100, 11. 15-19.]

After the lawsuit was filed, Appellant Brown and the Respondents reached an
agreement whereby the Respondents would deed a twenty (20) foot easement if Appellant
Brown would survey, grade, ditch, and gravel a new access road from Old Whitmire
Highway through the 158-acre tract to the existing road on the 158-acre tract. [See R.pp.
239-241;147,1. 18 — 148, 1. 14; 206, 1. 1 — 208, 1. 4; Ltr. dated May 27, 2022 (Defendants’
Ex. 6); Ltrs. dated December 21, 2022 (Defendants’ Exs. 7 and 8); Tr. pp. 105, 1. 18 — 106,
1. 14; 164,1. 1 - 166, 1. 4.] Appellant Brown also agreed to put up a gate or other barrier to
keep third parties off the property. [R.p. 148, 1. 2-7; Tr. p. 106, 11. 2-7.] The written offer
from the Respondents did not specifically mention any requirement of a gate, and
Appellant Brown understood that he only had to put up a barrier to keep third parties from
entering the property. [R.pp. 239-240; 164, 1. 18 — 165, 1. 1; Defendants’ Exs. 6 and 7; Tr.
pp. 122, 1. 18 - 123, 1. 1.]

Appellant Brown performed the work required of him pursuant to the parties’
agreement. [R.pp. 140, 1. 17-19; 148, 11. 7-8; Tr. pp. 98, 11. 17-19; 106, 11. 7-8.] Appellant

Brown paid for an access easement survey which marked the new easement. [R.pp. 148, 1.
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19 -149,1. 11; Id. at pp. 106, 1. 19 -107, 1. 11.] The only difference between the agreed
upon easement and the previous access was that with the new easement, the entry point to
the road crossing the 158-acre tract would be from Old Whitmire Highway instead of
having to first enter through the former Wise property. [R.pp. 149, 1. 15— 150, 1. 9; Tr. pp.
107,1.15-108, 1. 9.]

Appellant Brown spent around $6,000.00 complying with the parties’ agreement,
including amounts paid for the survey, mulching, installation of piping and the building of
the new road, cement, and a cable barrier. [R.pp. 150, 11. 8-14; 151, 1. 17-21; 153, 1. 23-
25;244-251; 1d. at pp. 108, 11. 8-14; 109, 1. 17-21; 111, 11. 23-25; Invoices (Court Ex. 3).]
He also graveled the road. [R.pp. 168, 1. 25 — 171, 1. 3; 252; Tr. pp. 126, 1. 25 - 128, 1. 3;
Court’s Ex. 4.] He did each thing required of the parties’ agreement. [R.pp. 166, 1. 3-5, 1L.
18-19; 170, 11. 23-25; Tr. pp. 124, 11. 3-5, 1I. 18-19; 128, 11. 23-25.] The court was notified
by the parties in July 2023 that the case had resolved. [R.pp. 52, 11. 8-10; 152, 11. 3-5; Id. at
pp. 10, 11. 8-10; 110, 11. 3-5.]

Respondent Johnnie Dickert acknowledged that pursuant to the parties’ agreement,
that after Appellant Brown built the new road, Johnnie Dickert would contact Appellant
Brown and let him know if there were any deficiencies to be corrected and provide
Appellant Brown the opportunity to correct any such deficiencies. [R.pp. 207, 1. 24 — 208,
1. 11; Id. at pp. 165,1. 24 — 166, 1. 11.]

Instead, Appellant Brown was sent a letter that he was in breach and he was
provided no opportunity to correct any alleged deficiencies. [R.p. 242; Ltr. dated January
12,2024 (Defendants’ Ex. 9).] The Respondents’ January 12, 2024 letter notified Appellant

Brown that he was in breach of the agreement and therefore, the Respondents revoked
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Appellant Brown’s right to use the agreed upon easement after Appellant Brown had
performed the required work. Respondent Johnnie Dickert was not satisfied with the cable
barrier Appellant Brown had installed, although according to Appellant Brown, Johnnie
Dickert never informed him a cable would be insufficient. [R.p. 170, 11. 10-12; Tr. p. 128,
1. 10-12.] The offer letter also did not require a gate. [R.pp. 239-240; Defendants’ Exs. 6
and 7.] Johnnie Dickert also claimed that Appellant Brown allegedly interrupted a guest
hunting on the 258-acre property even though Appellant Brown was not aware anyone was
hunting and stayed on his own property. [R.p. 155, 11. 5-11; Tr. p. 113, 1. 5-11.] This was
further unrelated to the agreement that an easement would be granted if Appellant Brown
performed the required work.

Appellant Brown testified that he remains willing to correct any issues that the
Respondents may have that are required pursuant to the parties’ agreement. [R.p. 171, 1.
1-4; Id. at p. 129, 11. 1-4.]

STANDARD OF REVIEW

The determination of the existence of an easement is a question of fact in a law
action, and the appellate court’s scope of review is limited to the correction of errors of

law. Simmons v. Berkeley Elec. Coop., Inc., 419 S.C. 223, 236, 797 S.E.2d 387, 394

(2016). The appellate court will not disturb the lower court’s finding unless they lack

evidentiary support. Id.
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ARGUMENT
L The Trial Court erred in denying Appellant Brown an appurtenant
prescriptive easement after failing as a matter of law to apply the presumption
of adverse use after a claimant or his predecessors in title have enjoyed an
easement openly, notoriously, continuously, and uninterruptedly for a period
of twenty (20) years.

In failing to grant Appellant Brown an appurtenant prescriptive easement over the
158-acre tract of land, the Trial Court failed as a matter of law to apply the legal
presumption that when a claimant or his predecessors in title have enjoyed an easement
openly, notoriously, continuously, and uninterruptedly for a period of twenty (20) years,
such use is presumed to be adverse and will entitle a claimant to a prescriptive easement
unless such presumption is rebutted. In this case, the evidence established that Murray
Gray, Appellant Brown’s predecessor in title, used the access road across the 158-acre tract
openly, notoriously, continuously, and uninterruptedly for twenty (20) years prior to the
named Respondents coming into possession of the 158-acre tract and claiming that Mr.
Gray’s use was permissive only. Because Mr. Gray’s prior use of the 158-acre tract had
already ripened into an established prescriptive easement, the Respondents cannot as a
matter of law nullify Mr. Gray’s, and subsequently Appellant Brown’s, right to a
prescriptive easement in the access road across the 158-acre tract.

“An easement is a right given to a person to use the land of another for a specific

purpose.” Kelley v. Snyder, 396 S.C. 564, 572, 722 S.E.2d 813, 817 (Ct. App. 2012). “A

prescriptive easement is not implied by law but is established by the conduct of the

dominant tenement owner . . . . ” Boyd v. BellSouth Tel. Tel. Co., 369 S.C. 410, 419, 633

S.E.2d 136, 141 (2006). “[E]stablishing a prescriptive easement does not confer ownership
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of property; it only confers the right to use that property.” Carolina Ctr. Bldg. Corp. v.

Enmark Stations, Inc., 433 S.C. 144, 162, 857 S.E.2d 16, 26 (Ct. App. 2021).

To establish a prescriptive easement, “the claimant must identify the thing enjoyed,
and show his use has been open, notorious, continuous, uninterrupted, and contrary to the

true property owner's rights for a period of twenty years.” Simmons v. Berkeley Elec.

Cooperative, Inc., 419 S.C. 223, 233, 797 S.E.2d 387, 392 (2016). Critical to this appeal,

“when it appears that claimant has enjoyed an easement openly, notoriously, continuously,
and uninterruptedly, in derogation of another's rights, for the full period of 20 years, the

use will be presumed to have been adverse.” Id. (quoting Williamson v. Abbott, 107 S.C.

397,400, 93 S.E. 15, 16 (1917)) (emphasis added).

“‘Open’ generally means that the use is not made in secret or stealthily. It may also
mean that it is visible or apparent.” Simmons, 419 S.C. at 233, 797 S.E.2d at
392 (quoting RESTATEMENT (THIRD) OF PROPERTY (Servitudes) § 2.17(h) (2000)).
““Notorious’ generally means that the use is actually known to the owner, or is widely
known in the neighborhood.” Simmons, 419 S.C. at 234, 797 S.E.2d at 392
(quoting RESTATEMENT (THIRD) OF PROPERTY (Servitudes) § 2.17(h) (2000)). “[I]n order
to satisfy the continual use requirement, the use must only be of a reasonable frequency as
determined from the nature and needs of the claimant.” Jones v. Daley, 363 S.C. 310, 318,

609 S.E.2d 597, 601 (Ct. App. 2005), overruled on other grounds by Simmons, 419 S.C. at

232,797 S.E.2d at 392.
To satisfy the twenty (20) year prescriptive period, the claimant can tack his use to

use by prior owners, provided the prior owners’ use also satisfies the prescriptive easement
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elements.” Carolina Ctr. Bldg. Corp., 433 S.C. at 155, 857 S.E.2d at 22; see also Braswell

v. Amick, 442 S.C. 618, 625, 900 S.E.2d 475, 479 (Ct. App. 2024).

Mr. Gray’s testimony established the identity of the easement and further
established that its use was open, notorious, continuous, and uninterrupted for at least
twenty years, thereby entitling Appellant Brown to the presumption that that the use of the
access road on the 158-acre tract was adverse. As an initial matter, the Trial Court found
that Appellant Brown had established the identity of the easement. [R.p. 5; Order, p. 5n.1.]
Therefore, Appellant Brown has satisfied the identity element for the establishment of a
prescriptive easement.

Mr. Gray testified that the 97-acre tract, purchased by his grandfather, had been in
his family since around 1955. [R.pp. 59, 1.4 - 60, 1. 2; Tr. pp. 17,1. 4 — 18, 1. 2.] As far as
he knew, his family had used the access road across the 158-acre tract since his grandfather
purchased the 97-acre tract. [R.p. 64, 11. 20-23; Id. at p. 22, 1. 20-23.] Mr. Gray had himself
been using the access road across the 158-tract to reach the 97-acre tract for as long as he
could remember, at least since the 1980s. [R.pp. 61, 1l. 4-6; 63, 1. 22 — 64, 1. 1; Id. at pp.
19, 11. 4-6; 21, 1. 22 — 22, 1. 1.] He testified that he had a right to access the 97-acre tract
through the 158-acre tract and did not believe he needed anyone’s permission to use the
road. [R.pp. 64, 1. 2-4; 65, 11. 4-6, 11. 15-17; 76, 11. 16-18; Id. at pp. 22, 11. 2-4; 23, 11. 4-6;
11. 15-17; 34, 1I. 16-18.] Mr. Gray testified it was common knowledge that he was coming
back and forth through the access road on the 158-acre tract. [R.p. 65, 1. 7-8; Id. at p. 23,
11. 7-8.] Mr. Gray’s family also put their own lock on the gate to the access road. [R.pp. 64,

1. 2-11; 67, 11. 1-6; 76, 11. 19-24; 1d. at pp. 22, 1I. 2-11; 25, 11. 1-6; 34, 11. 19-24.]
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Mr. Gray gave hunting rights to the 97-acre tract to a gentleman and his son and
gave them a key to the lock on the gate to the access road. [R.p. 64, 11. 11-13; Id. at p. 22,
1. 11-13.] Mr. Gray did not testify that he had to ask for anyone’s permission to grant
access rights across the 158-acre tract to others. Being neighborly, Mr. Gray did make the
Dickert family aware of others hunting on the 97-acre tract. [R.p. 64, 11. 13-19; Id. at p. 22,
1. 13-19.]

Terry Longshore testified at trial that he had been familiar with the 97-acre tract
since 1993 and hunted on the tract. [R.pp. 112, 1I. 12-18; 112,1. 24 — 113, 1. 1; 114, 1. 16-
19; 117, 11. 10-14; 1d. at pp. 70, 11. 12-18; 70, 1. 24 — 71, 1. 1; 71, 11. 2-4; 72, 11. 16-19; 75,
11. 10-14.] He also accessed the 97-acre tract through the road on the 158-acre tract. [R.pp.
5 ;1d.atpp. 74, 11. 5-20; 75, 11. 17-19.]

Consistent with Mr. Gray’s testimony, Mr. Longshore confirmed that Mr. Gray
gave him permission to use the access road on the 158-tract and provided him a key to the
Gray lock on the gate. Mr. Longshore never had to obtain permission from the Dickert
family to use the road. [R.pp. 118, 1. 6-17; 121, 11. 21-25; 123, 11. 8-13; Id. at pp. 76, 1l. 6-
17; 79, 11. 21-25; 81, 11. 8-13.] Mr. Gray informed Mr. Longshore that the Gray family had
a right of way across the access road on the 158-acre tract for years. [R.p. 123, 1I. 3-4; Id.
at p. 81, 1l. 3-4.] Mr. Longshore had been using the access road since 1993, and the Dickert
family was aware of him using the road and never tried to stop him. [R.p. 120, 1I. 1-15; Id.
at p. 78, 1. 1-15.] Even after Respondent Johnnie Dickert thought Mr. Longshore had
caused damaged to the road, he did not deny Mr. Longshore access to the road. [R.pp. 125,
1. 24 — 126, 1. 25; Id. at pp. 83, 1. 24 — 84, 1. 25.] This evidence is consistent with the fact

that the Gray family had a right to use the access road.
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When Appellant Brown eventually purchased the 97-acre tract from Mr. Gray’s
daughter, consistent with Mr. Gray’s use of the 158-acre tract, Mr. Gray represented to
Appellant Brown that there was a right to access the 97-acre tract through the road across
the 158-acre tract. [R.p. 78, 11. 3-8, 11. 17-19; Id. at p. 36, 11. 3-8, 11. 17-19.]

The access road across the 158-acre tract had therefore been used openly by Mr.
Gray and his family with knowledge by the Dickert family. Mr. Gray and his family also
used the access road continuously and without interruptions for more than twenty (20)
years. [R.pp. 63, 1. 25 — 64, 1. 1; Id. at pp. 21, 1. 25 - 22, 1. 1.] Under South Carolina law,
Mr. Gray and his family’s use was therefore presumed to be adverse. See Simmons v.

Berkeley Elec. Cooperative, Inc., 419 S.C. 223, 233, 797 S.E.2d 387, 392 (2016). The Trial

Court, however, failed to recognize this presumption and instead found, contrary to the
presented evidence, that Mr. Gray and his family’s use of the access road was by
permission from the inception of the use of the road.

Critically, the Trial Court’s Order ignores Mr. Gray’s testimony of his and his
family’s open, notorious, continuous, and uninterrupted use of the access road which gives
rise to the presumption of adverse use. The Trial Court’s finding that permission was
present from the inception of the road’s use misconstrues the testimony.

The Trial Court based its ruling on an alleged gentlemen’s agreement between the
Gray family timber company and the Dickert family timber company. The testimony of
from both Mr. Gray and Respondent Johnnie Dickert as to any agreement was that the two
families had a longstanding working relationship whereby if one company had a timber
order that could not be filled, the other family company would complete it. [R.pp. 66, 11. 6-

14; 184, 11. 13-22; Tr. pp. 24, 11. 6-14; 142, 1. 13-22.]
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While the purported gentlemen’s agreement acknowledged that Mr. Gray would
correct any damage to the access road after using it, Mr. Gray still maintained his right to
use the road across the 158-acre tract to reach the 97-acre tract. [R.pp. 65, 11. 4-18; 69, 1.
12-18; 77,1. 15— 78, 1. 2; 186, 1l. 1-9; Id. at pp. 23, 1. 4-18; 27, 11. 12-18; 35, 1. 15— 36, L.
2; 144, 11. 1-9.] Conduct by Mr. Gray evidenced his right to use the access road, including
granting permission to Mr. Longshore to use the access road without obtaining any
permission from the Dickert family. Conduct by the Dickert family in failing to prevent
anyone from using the access road despite alleged damage to the road also evidences the
acknowledgement that there was a right of Mr. Gray to use the road. [R.pp. 125, 1. 24 —
136, 1. 25; 144, 11. 8-22; Id. at pp. 83, 1. 24 — 84, 1. 25; p. 102, 11. 8-22.]

Counsel for the Respondents, during a line of questioning regarding the two
families’ working relationship, asked Mr. Gray whether he knew the road belonged to
Respondent Johnnie Dickert and whether he was using the road with Respondent Johnnie
Dickert’s permission. [R.pp. 67, 1. 11-23; 70, 1. 21 — 71, 1. 4; Id. at pp. 25, 11. 11-23; 28, 1.
21-29, 1. 4.] But Respondent Johnnie Dickert himself did not come into possession of the
158-acre tract until 2005. [R.p. 203, 1l. 8-9; Id. at p. 161, 1l. 8-9.] And by that point, the
access road had already been used by Mr. Gray and his family openly, notoriously,
continuously, and uninterruptedly for twenty (20) years, resulting in a presumption that the
use of the access road was adverse.

Therefore, the use of the access road on the 158-acre tract had already ripened into
a prescriptive easement before the Respondents became owners of the 158-acre tract. The

Trial Court erred as a matter of law in not properly applying the presumption of adverse
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use. Testimony regarding any alleged permission after the establishment of the prescriptive
easement does not convert the prescriptive use into permissive use.

During trial, the Respondents also emphasized several times that Mr. Gray had
never claimed ownership in the access road across the 158-acre tract. [R.pp. 67, 11. 11-15;
70, 11. 4-6; 186, 11. 10-13; Tr. pp. 25, 1. 11-15; 28, 11. 4-6; 144, 11. 10-13.] The elements for
obtaining a prescriptive easement, however, do not require the dominant landowner to

intend to take ownership of that portion of the servient estate. Carolina Ctr. Bldg. Corp.,

433 S.C. at 162, 857 S.E.2d at 26.

In addition, the fact that Mr. Gray and his family were authorized to have their own
lock and key on the gate to the access road on the 158-acre tract did not extinguish their
established right to use the road. [R.pp. 64, 11. 2-11; 67, 11. 1-6; 76, 11. 19-24; Tr. pp. 22, 1.
2-11; 25, 11. 1-6; 34. 11. 19-24.] Rather, this simply is evidence of the Dickert family’s
acquiescence to and recognition of the Gray family’s right to use the road. See Sanitary &

Aseptic Package Co. v. Shealy, 205 S.C. 198, 204, 31 S.E.2d 253, 255 (1944) (holding the

servient estate owner's recognition of and acquiescence to the dominant estate owner's right
to use the easement did not show permissive use).

For the reasons set forth above, the Trial Court erred in failing to grant Appellant
Brown an appurtenant prescriptive easement to the access road over the 158-acre tract. The
Trial Court ruled that there was permissive use of the access road that never ripened into a
claim of right [R.p. 7; Order, p. 7]; however, in making this ruling, the Trial Court failed
as a matter of law to apply the presumption of adverse use after a claimant has shown he
or his predecessors in title have enjoyed an easement openly, notoriously, continuously,

and uninterruptedly for a period of twenty (20) years. The prescriptive use of an easement
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for twenty (20) years does not transform into permissive use after a subsequent title holder

of the servient estate claims he gave permission. Accordingly, Appellant Brown requests

this Court to reverse the Trial Court’s failure to grant Appellant Brown an appurtenant
prescriptive easement.

IL. The Trial Court erred in failing to enforce the agreement between Appellant
Brown and the Respondents for the grant of an easement where there is clear
evidence of an agreement between the parties and sufficient part performance
of the agreement occurred.

In the alternative, the Trial Court further erred in not enforcing the agreement by
the Respondents to grant Appellant Brown a twenty (20) foot easement across the 158-acre
tract after Appellant Brown performed the requirements of the parties’ agreement. The
Trial Court based its decision on Rule 43(k), SCRCP which provides:

No agreement between counsel affecting the proceedings in an action shall

be binding unless reduced to the form of a consent order or written

stipulation signed by counsel and entered in the record, or unless made in

open court and noted upon the record, or reduced to writing and signed by

the parties and their counsel.

Id.

First, pursuant Rule 43(k), the parties did inform the court of the agreement between
them at a July 2023 docket meeting which counsel for the Respondents did not dispute at
trial. [R.pp. 52, 11. 8-10; 152, 1l. 3-5; Tr. pp. 10, 11. 8-10; 110, 11. 3-5.]

Further, while Appellant Brown is aware of the Supreme Court’s decision S.C.

Hum. Affs. Comm'n v. Zeyi Chen, 430 S.C. 509, 846 S.E.2d 861 (2020) holding that the

requirements of Rule 43(k) are mandatory, Appellant Brown nevertheless submits that
Rule 43(k) is not unlike the statute of frauds in requiring certain agreements to be in writing
and signed, including any agreement “[t]o charge any person upon any contract or sale of

lands, tenements or hereditaments or any interest in or concerning them.” See S.C. CODE
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ANN. § 32-3-10. But the courts will not require strict compliance with the statute of frauds
where one party “has suffered a definite, substantial, detrimental change of position in

reliance on the contract.” Springob v. Univ. of S.C., 407 S.C. 490, 497, 757 S.E.2d 384,

387-88 (2014) (internal citations omitted).
In addition, the courts may enforce the performance of an oral agreement for

acquisition of an interest in land, despite the statute of frauds, where sufficient part

performance has occurred. Gibson v. Hrysikos, 293 S.C. 8, 13, 358 S.E.2d 173, 175-76

(Ct. App. 1987). To compel performance of such a contract, the court must find: “(1) clear
evidence of an agreement; (2) that the agreement has been partly carried into execution on
one side with the approbation of the other; and (3) that the party who comes to
compel performance has performed on his part, or has been and remains able and willing
to perform his part of the contract.” Id. at 13-14, 358 S.E.2d at 176.

In this case, the Respondents agreed in writing through counsel that they would
deed a twenty (20) foot easement to Appellant Brown if he would survey, grade, ditch, and
gravel the new access road. [R.p. 240; Ltr. dated December 21, 2022 (Defendants’ Ex. 7).]
While not addressed in the Respondents’ written proposal to Appellant Brown, Appellant
Brown also agreed to install a gate or other barrier to keep third parties off the property.
[R.p. 148, 1. 2-7; Tr. p. 106, 11. 2-7.]

Appellant Brown performed the work required of him pursuant to the parties’
agreement. [R.pp. 140, 11. 17-19; 148, 11. 7-8; Id. at pp. 98, 1. 17-19; 106, 11. 7-8.] He spent
around $6,000.00 complying with the parties’ agreement, including amounts paid for the
survey, mulching, installation of piping and the building of the new road, cement, and a

cable barrier. [R.pp. 150, 11. 10-14; 151, 11. 17-21; 153, 1. 23-25; 244-251; Id. at pp. 108,
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1. 10-14; 109, 11. 17-21; 111, 1I. 23-25; Invoices (Court Ex. 3).] Appellant also graveled
the road. [R.pp. 168, 1. 25 — 170, 1. 3; 252; Tr. pp. 126, 1. 25 — 128, 1. 3; Court Ex. 4.] He
did each thing required of the parties’ agreement. [R.pp. 166, 11. 3-5; 170, 11. 23-25; Tr. pp.
124, 11. 3-5, 11. 18-19; 128, 11. 23-25.]

Respondent Johnnie Dickert acknowledged that pursuant to the parties’ agreement,
after Appellant Brown built the new road, Johnnie Dickert would contact Appellant Brown
and let him know if there were any deficiencies to be corrected and provide Appellant
Brown the opportunity to correct any such deficiencies. [R.pp. 207, 1. 24 — 208, 1. 11; Id.
at pp. 165, 1. 24 — 166, 1. 11.] But instead, Appellant Brown was simply sent a letter that
he was in breach and he was provided no opportunity to correct any alleged deficiencies.
[R.p. 242; Ltr. dated January 12, 2024 (Defendants’ Ex. 9).] Appellant Brown remains
willing to correct any issues that the Respondents have pursuant to the agreement. [R.p.
171, 11. 1-4; Tr. p. 129, 11. 1-4.]

The parties had an agreement with the terms evidenced by the Respondents’

December 21, 2022 letter to Appellant Brown. See Byrd v. Livingston, 398 S.C. 237, 243,
727 S.E.2d 620, 622 (Ct. App. 2012) (requiring a meeting of the minds between the parties
with regard to the essential and material terms of the agreement to have a valid and
enforceable contract). Appellant Brown performed his part of the agreement and remains
willing to perform any remaining obligations. Gibson, 293 S.C. at 13-14, 358 S.E.2d at
175-76. He added improvements to the Respondents’ land in furtherance of the agreement
for the grant of the easement across the 158-acre property. Notwithstanding the provisions
of Rule 43(k), Appellant Brown is entitled to the enforcement of the parties’ agreement

which regards a contract involving the grant of an interest of land. Accordingly, Appellant
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Brown requests this Court to reverse the Trial Court’s refusal to enforce the agreement
between the parties for the grant of the easement to Appellant Brown.

CONCLUSION

For the reasons set forth herein, Appellant Brown respectfully requests this Court
to (1) reverse the Trial Court’s denial of an appurtenant prescriptive easement; or, in the
alternative, (2) reverse the Trial Court’s denial of the agreement between Appellant Brown
and the Respondents for the grant of an easement.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY Case No. 2022-CP-36-00142
Donald A. Brown, Jr.,

ORDER
Plaintiff,

Johnnie L. Dickert, Rachel B. Dickert and AP
Johnnie Kyle Dickert, R 16 205

Defendants. SC COUTT of Appeals

This matter came before the Court for a bench trial on July 11, 2024, in the Newberry County
Courthouse. The Honorable Eugene C. Griffith, Jr., presided over a few preliminary matters of the hearing
with the Honorable Milton G. Kimpson also sitting at the bench, and who presided over the bench trial with
the consent of the parties. This is an action brought by Plaintiff, Donald A. Brown, Jr., to establish an
appurtenant prescriptive easement across a 158.245 (158) acre tract of land owned by the Defendants,
Johnnie L. Dickert, Rachel B. Dickert and Johnnie Kyle Dickert, to access a 97-acre tract owned by
Plaintiff in Newberry County. The Plaintiff was represented by Charles A. Verner, Esq. The Defendants
were represented by Karl S. Brehmer, Esq.

Prior to the taking of testimony, Plaintiff made an oral motion to enforce a purported settlement
agreement between the parties. The Defendant objected to this motion as the matter was not pled and no
prior written motion had been filed with the Court. At the time, the Court took the motion under
advisement. The Plaintiff testified during the trial about the purported settlement agreement and the steps
he took to attempt compliance. The Court now grants the Plaintiff’s motion to amend his complaint to assert
that the parties’ purported settlement agreement should be enforced. This issue will be addressed in a later
part of this Order.

The Plaintiff presented as witnesses the Plaintiff, Murray Gray, Michael Wise, Terry Longshore,
and Mike Longshore. The Defendant’s sole witness was Defendant Johnnie Dickert. '

1 At the conclusion of the evidence, because the parties had not engaged in alternative dispute resolution
prior to trial, the Court ordered the parties to mediate their dispute in an attempt to reach resolution.
parties engaged in mediation on October 3, 2024 but the mediation ended in impasse. Each party
thereafter submitted a proposed order for the Court’s consideration.
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Based on the evidence and the parties’ legal arguments, the Court makes the following Findings of
Fact and Conclusions of Law:
FINDINGS OF FACTS
1. Plaintiff Donald A. Brown, Jr., and Defendants Johnnie L. Dickert, Rachel B. Dickert
and Johnnie Kyle Dickert are all residents of the County of Newberry, State of South

Carolina.

2. Brown owns a 97-acre tract of land located in Newberry County, which he purchased
on October 26, 2021, from Brandon Nicole Gray Crumpton, said Deed recorded in
Deed Book 2415 at page 163.

3. Defendants Johnnie L. Dickert (Dickert) and Rachel B. Dickert are the owners of a life
estate in a 158-acre tract of land located on the Old Whitmire Highway in Newberry
County which adjoins the western portion of the property of the Plaintiff. Brown, and
their son, Defendant Johnnie Kyle Dickert (Kyle), is the owner of the remainder
interest to this real property.

4. Plaintiff’s property does not border a public road. Brown has access to his tract of land
by entering a neighboring 88-acre tract from the Old Whitmire Highway, located on the
western side of the Dickert tract, and then over a field road that crosses a portion of the
Dickert tract. While the evidence was inconclusive whether the field road is Plaintiff’s
only access to his property, this route of access is the most efficient means of reaching
Plaintiff’s property and has been used to access this property for many years. The
Plaintiff seeks to establish a prescriptive easement over this field road.

5. Plaintiff testified that he had visited his 97-acre tract to hunt prior to his purchase and
had traversed the field road but did not know whether the road was being used with
permission or under a claim of right.

6. The Dickerts placed a gate across the field road shortly after Plaintiff purchased the
property which effectively prevents the Plaintiff from accessing his property using this
route of travel.

7. On April 12, 2022, Plaintiff filed this action alleging the existence of an easement by
prescription, and claims that he, as have his predecessors in interest, has used said field
road openly, notoriously and continuously for a period of more than twenty years and

that the road is clearly defined on plats and maps of the properties.
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11.

12.

13.

0003

The Defendants filed an answer denying the allegations of the Complaint and more
specifically claiming that any use of the roadway by Plaintiff and the prior owners of the 97-
acre tract has been merely permissive by license of the Defendants.

Plaintiff called Murray Gray, who owned the 97-acre tract from 1991 to July 2, 2020.
Gray testified that he inherited the property from his ancestors, and he was under the
impression the roadway in question was always used because of a gentlemen’s agreement
between his ancestors and the Defendants and their ancestors. Gray’s family and the
Defendants’ family were both in the timber and lumber industry and worked closely
together. Neither Murray Gray nor any member of his family had ever claimed ownership
of the roadway and had used it with the permission of the Defendants and their ancestors.
Gray conveyed the 97 acres to his daughter in 2020.

Gray further testified that at one point, the Dickerts erected a gate on the road but that
that he and the Dickerts maintained two separate locks on the gate with their own keys
and rights of entry. This gate was removed after another landowner bought an adjacent
tract of land in 2014.

Michael Wise and Mike Longshore are the adjacent former owner and current property
owners, respectively, of an 88-acre tract of property purchased from the Defendants and
had no knowledge of the terms and conditions of the use of the roadway in question.
Michael Wise and Mike Longshore knew the road was used but did not know whether
the use was permissive or under a claim of right.

Terry Longshore, a former leaseholder of hunting rights on the Plaintiff’s 97 acres,
admitted to having used the roadway but had no knowledge of the agreement between the
owners of the two respective tracts of property about the use of the roadway. Terry
Longshore offered no testimony about an agreement between the parties or claim of right
of ownership in the roadway.

Johnnie Dickert testified about his family’s ownership of his land. Dickert Lumber
Company, formerly known as Dickert Brothers, purchased the 158-acre tract in 1973. At
the time they purchased the property, the tract of land now owned by the Plaintiff was
owned by the Murray family, who had another timber business. Following the winding
up of Dickert Lumber Company, John W. Dickert, Jr., (Dickert’s father) acquired the
property. John W. Dickert, Jr., died in 2001, at which time, Dickert and his sister, Phylis

g
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19.

0004

Shifley, inherited the tract. Shifley subsequently conveyed her interest in the tract to
Dickert. Thereafter, Dickert conveyed a life estate to his wife, Rachel B. Dickert and
himself. The remainder interest Dickert conveyed to his son, Kyle. Dickert had no
ownership, control or involvement with the 158-acre tract prior to 2005.

Dickert described his family’s relationship with the Murray family as competitors in the
timber business but “we all sort of worked together and partnered together more or less.
Mr. Allen Gray was the grandfather that owned Murray Lumber Company over here on
Kline Street. And we had Dickert Lumber Company out on 76 and we occasionally
swapped bundles of lumber because we wanted to finish our loads, and it was just a
working relationship between the two lumber industries. And Mr. Murray passed it on to
Sonny Gray who was his son-in-law, and they eventually closed the Murray Lumber
Company. Of course, they had that tract of land [97-acre tract] up there behind the tract
that we owned, Dickert Lumber Company owned. And we just had a gentlemen’s
relationship about ins and outs of the whole property back there.”

Dickert testified that the right of Allen Gray, the Murray Lumber Company, Murray Gray
and others to use the roadway over the 158-acre tract was only by virtue of the permission
of the Dickerts, and/or Dickert Lumber Company or its predecessors.

Dickert also stated that he believed there are alternative ways to access Plaintiff’s tract
without using the field road such as by crossing other adjoining tracts, or the Forest
Service, or the power line right of way.

In early 2023, shortly before the call of the case for trial, the parties reached a tentative
agreement as to the contested issues and notified the clerk of court and presiding judge
of the settlement and requested the case be removed from the docket.

The parties did not comply with the requirements of Rule 43(k), South Carolina Rules of
Civil Procedure (SCRCP) in that they did not reduce the purported settlement agreement
to writing, did not file an executed written stipulation outlining the terms with Court and
did not announce any settlement agreement on the record in a court proceeding.

The Plaintiff testified that he undertook to perform work and other activities on the field
road pursuant his understanding of the purported settlement agreement and submitted
receipts into evidence approximating six thousand ($6,000.00) dollars as the costs he

expended in his compliance efforts.
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20. The Defendant disputes that any settlement agreement was finalized and testified to
several examples of Plaintiff’s failure to perform or complete his obligations pertaining

to the purported settlement agreement.

CONCLUSIONS OF LAW
The Court finds that it has jurisdiction over the parties and the subject matter of
this action, and that venue is proper. In addition, the Court reaches the following conclusions of

law:

I PRESCRIPTIVE EASEMENT

Before the Court, the issue was whether the use of the roadway identified by the parties
was permissive or whether the Plaintiff established the elements of a prescriptive easement by
clear and convincing evidence. In order to establish a prescriptive easement, a claimant must
prove by clear and convincing evidence a (1) continued and uninterrupted use or enjoyment of
the right for a period of twenty (20) years; (2) the identity of the easement; and (3) that the use is
adverse under a claim of right. Braswell v. Amick, 442 S.C. 618, 626, 900 S.E.2d 475, 479 (S.C.
Ct. App. 2024). It is significant that a claimant can add the time of his use to the use by
prior owners who share a privity of estate provided the prior owner’s use also satisfies
the elements of demonstrating a prescriptive easement. Id., at 626, 900 S.E.2d at 479-480.

Here, the Court finds that Plaintiff’s proof is lacking as it relates to the second
and third required elements of the prescriptive easement test. 2 “It is the well-settled rule
that use by express or implied permission or license, no matter how long continued, cannot ripen
into an easement by prescription, since user as of right, as distinguished from permissive user, is
lacking, if permissive in its inception, such permissive character will continue of the same
nature, and no adverse user can arise, until there is a distinct and positive assertion of a right
hostile to the owner, and brought home to him.” Williamson v Abbott, 107 S.C. 397, 93 S.E. 2d
15 (1917) (citing 9 R.C.L 778) (emphasis added). See also Horry Cnty. v. Laychur, 315 S.C. 364,
434 S.E.2d 259 (1993) (holding evidence, which established that use of property was permissive,

2 The Court does believe that the Plaintiff established the identify of the easement.
5
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showed use of property was not adverse); Williamson, 107 S.C. at 401, 93 S.E. at 16 (stating that
permissive use of property “stamps the character of the use as not having been adverse, or under
claim of right”); see also 12 S.C. Jur. Easements § 10 (Supp. 2015) (“Use with the permission of
the owner is not adverse.”). Stated another way, when a claimant uses property with the
permission of the owner, he or she acknowledges the owner's rights and uses the property
without an affirmative, hostile act toward the owner's rights.

The Plaintiff purchased the 97-acre tract on October 26, 2021 and testified that he did
not know whether the field road was being used with permission or under a claim of right. In an
effort to show the first prong of the prescriptive easement test regarding continued and
uninterrupted use or enjoyment of the right for a period of twenty (20) years, the Plaintiff called
Murray Gray, who owned the 97-acre tract from 1991 to July 2, 2020, at which time he conveyed
it to his daughter. Gray testified that he inherited the property from his ancestors, and he was
under the impression the roadway in question was always used because of a gentlemen’s
agreement between his ancestors and the Defendants and their ancestors. Gray’s family and the
Defendants’ family were both in the timber and lumber industry and worked closely together.
Neither Murray Gray nor any member of his family had ever claimed ownership of the roadway
and had used it with the permission of the Defendants and their ancestors. This permissive use by
the Gray family defeats the Plaintiff’s ability to “tack on” the time that the Gray family used the
easement prior to Plaintiff’s ownership. 3

Michael Wise and Mike Longshore are the adjacent former owner and current property
owners, respectively, of the adjoining 88-acre tract purchased from the Defendants but had no
knowledge of the terms and conditions of the use of the roadway in question. Each witness knew
the road was used but did not know whether the use was permissive or under a claim of right.
Terry Longshore, a former leaseholder of hunting rights to the Plaintiff’s 97 acres, admitted to
having used the roadway but had no knowledge of the agreement between the owners of the two
respective tracts of property about the use of the roadway. He offered no testimony about an
agreement between the parties or claim of right of ownership in the roadway.

The standard of proof for a prescriptive easement is clear and convincing evidence. Given

that a prescriptive easement results in diminished rights of the property owner, prior cases have

3 This is underscored by the Court’s earlier finding regarding the existence of the gate the Dickerts erected
to which both the Dickerts and Gray had locks and keys.

6
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determined that a claimant seeking a prescriptive easement must be held to a strict standard of
proof. Accordingly, the Court holds that a party claiming a prescriptive easement has the burden
of proving all elements by clear and convincing evidence. Bundy v Shirley, 412 S.C. 292, 772
S.E. 2d 163 (S.C. 2015).

To establish a prescriptive easement, the claimant must identify the thing enjoyed and
show his use has been open, notorious, continuous, uninterrupted, and contrary to the true
property owner's rights for a period of twenty years. Bundy, 412 S.C. at 304, 772 S.E.2d at 169.
"'Open' generally means that the use is not made in secret or stealthily. It may also mean that it is
visible or apparent." Simmons v. Berkeley Elec. Coop., Inc., 419 S.C. 223, 233, 797 S.E.2d 387,
392 (2016) (quoting Restatement (Third) of Property (Servitudes) § 2.17(h) (2000)). "Notorious'
generally means that the use is actually known to the owner, or is widely known in the
neighborhood."” 7d. at 234, 797 S.E.2d at 392 (quoting Restatement (Third) of Property
(Servitudes) §2.1717(h)(2000). See also Braswell v Amick, 442 S.C. 618, 900 S.E.2d 475 (2024).

The Court holds that the Plaintiff failed to meet its burden of proof that the use of the
roadway in question was contrary to the true property owner's rights for a period of twenty years
by clear and convincing evidence. The permissive use and or license for the use of the roadway
in question has never ripened into a claim of right, and the record is void of a distinct and
positive assertion of a right hostile to the Defendant owners or anyone in the Defendant owners’
chain of title, or such a claim of right asserted against anyone in the chain of title by any prior

owner of the 97-acre tract of property.

II. PURPORTED SETTLEMENT AGREEMENT

At some point during the pendency of this litigation, the parties indicated they had
reached a tentative agreement to settle their outstanding issues and end this litigation.
Notification was given to the clerk of court and presiding judge that the case had been settled and
a request was made to remove it from the docket.

It is undisputed, however, that the parties did not comply with Rule 43(k) of the South
Carolina Rules of Civil Procedure (SCRCP) which provides:

(k) Agreements of Counsel. No agreement between counsel affecting the
proceedings in an action shall be binding unless reduced to the form of a consent
order or written stipulation signed by counsel and entered in the record, or unless

7
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made in open court and noted upon the record, or reduced to writing and signed
by the parties and their counsel. However, where the parties reach a settlement
agreement during a mediation governed by the South Carolina Court-Annexed
Alternative Dispute Resolution Rules and the settlement agreement involves
payment by an insurer, the signature of counsel retained by an insurer on behalf of
the Defendant(s) or third-party administrator shall suffice in place of the signature
of the insured party. Settlement agreements shall be handled in accordance with
Rule 41.1, SCRCP.

Nevertheless, the Plaintiff asserts that because he expended approximately six thousand
dollars ($6,000.00) in an effort to comply with the parties’ tentative agreement, and further, that
the disagreements Defendant relies upon to contend that the settlement was not finalized were
minor and not part of the agreement’s core terms, that this Court should exercise its inherent
authority to enforce the agreement. * Unfortunately, because of noncompliance with Rule 43(k),
the Court declines to do so.

In South Carolina Human Affairs Commission v., Zeyi Chen, 430 S.C. 509, 521, 846
S.E.2d 861, 867 (2020), where the Human Affairs Commission reached a settlement agreement
to resolve a dispute, but the defendant never executed the final agreement, our Supreme Court
observed:

Where Rule 43(k) applies, this Court has held its terms are mandatory, which
precludes a party from turning to contract or equitable principles (or counter
public policy arguments) to vitiate those terms. Substantial compliance is not
sufficient. The purpose of Rule 43(k) and its predecessors is the avoidance of
uncertainty. In this case, the next step in the proceeding would have been the
entry of a consent order, but Respondents withdrew their assent. The requirements
of Rule 43(k) clearly were not met in the current matter for the reasons found by
the circuit court. Consequently, we affirm the circuit court's order denying the
Commission's motion to compel enforcement of the settlement agreement.

4 In his proposed Order, Plaintiff recited the following actions he took to comply with the tentative
settlement agreement:

Brown had the new easement location properly platted in recordable form. Brown ...
testified and presented receipts demonstrating that he expended more than six thousand
($6,000) dollars in the labor and costs of building the new roadway, ditch along the
highway with terracotta drainage pipe, and for the gravel. Brown installed a lockable
steel cable a short distance approximately 75' feet from the highway at the entranceway
of the new easement.
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Significantly, the Chen Court reiterated its characterization that language in an earlier
case, Ashfort Corp. v. Palmetto Constr. Group, Inc., 318 S.C. 492,458 S.E.2d 533(1995),
suggesting that strict compliance with Rule 43(k), SCRCP may be overlooked “where the
agreement is admitted or has been carried into effect,” was “’dictum’ that does not comport with
the language of Rule 43(k).” Id., at 520, 846 S.C. at 866 (quoting Farnsworth v. Davis Heating
& Air Conditioning, Inc., 367 S.C. 634, 638, 627 S.E.2d 724, 726 (2006). As such, this Court
will not enforce any settlement agreement as alleged by the Plaintiff.

BASED ON THE FOREGOING, the Plaintiff failed to meet his burden of proof to
establish a prescriptive easement by clear and convincing evidence and further, the Court
declines to enforce any settlement agreement because of the failure to comply with Rule 43(k),
SCRCP.

AND IT IS SO ORDERED:

The Honorable Milton G. Kimpson
March 24, 2024

Newberry, South Carolina
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Newberry Common Pleas

Case Caption: Donald A Brown Jr VS Johnnie L Dickert , defendant, et al
Case Number: 2022CP3600142

Type: Order/Other

IT IS SO ORDERED.

s/Milton G. Kimpson 2783

Electronically signed on 2025-03-24 15:21:00 page 10 of 10
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wexex* IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2022CP3600142

Official File Stamp: 03-24-2025 04:27:40 PM

Court: CIRCUIT COURT
Common Pleas
Newberry

Donald A Brown Jr VS Johnnie L Dickert ,
defendant, et al

Document(s) Submitted: Order/Other Order/Other

Case Caption:

Filed by or on behalf of: Milton Kimpson

This notice was automatically generated by the Court's auto-notification system.
The following people were served electronically:
Karl Stephen Brehmer for Johnnie L Dickert et al

Charles Vermeule Verner for Donald A Brown, Jr

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:
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Certificate of Electronic Notification

Recipients

Charles Verner - Notification transmitted on 03-24-2025 04:27:44 PM.

Karl Brehmer - Notification transmitted on 03-24-2025 04:27:44 PM.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY )

22-CP-36-
Donald A. Brown, Jr.,
Plaintiff,
SUMMONS

Against,

Johnnie L. Dickert, Rachel B. Dickert and
Johnnie Kyle Dickert,

Defendants.

— N N N N N N N N N N

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED AND required to answer the Complaint in this action
of which a copy is herewith served upon you, and to serve a copy of your answer to the said
Complaint on the subscriber at his office at Harley & Verner LLP, 1219 Boyce Street, P. O. Box 484,
Newberry, South Carolina 29108, within thirty (30) days after service hereof, exclusive of the day
of such service, and if you fail to answer the Complaint within the time aforesaid, the plaintiffs in

this action will apply to the Court for the relief demanded in the Complaint.

2/ Clarkes Versen

Charles Verner

Attorney for Plaintiff

1219 Boyce Street

P. O. Box 484

Newberry, South Carolina 29108
(803) 276-0812

(803) 276-7834 (facsimile)

April 17, 2022
Newberry, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY )

22-CP-36-
Donald A. Brown, Jr.,
Plaintiff,
COMPLAINT

Against,

Johnnie L. Dickert, Rachel B. Dickert and
Johnnie Kyle Dickert,

Defendants.

— N N N N N N N N N N

PLAINTIFF DONALD A BROWN, JR., would respectfully show unto the Court, that:

JURISDICTION
1. Plaintiff is a resident of the County of Newberry, State of South Carolina;
2. Defendants are all residents of the County of Newberry, State of South Carolina;
3. The Court of Common Pleas in Newberry County has jurisdiction of the parties and

subject matter of this civil action.

FOR A CAUSE OF ACTION

4, Defendants Johnnie L. Dickert and Rachel B. Dickert are the owners of a life estate
of the property shown on a deed recorded in Deed Book 2154 at page 190 in the office of the
Newberry County Clerk of Court and described as One Hundred Fifty Eight and Two Hundred and
Forty Fifths (158.245) Acres, located on the Old Whitmire Highway, and identified as Tax Map
Number 330-7 for Newberry County.

5. Defendant Johnnie Kyle Dickert is the owner of the remainder interest in the real

2
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property identified above, recorded in the same deed as identified in Paragraph 4.
6. Plaintiff Donald A. Brown, Jr., is the owner of a certain piece or property located on
the east side of the property of Defendants, by Deed of Brandon Nicole Gray Crumpton, dated
October 26, 2021, and recorded in the aforesaid office in Deed Book 2415 at page 163.

7. The only reasonable access to this property is over a field road that borders and
crosses the property of Defendants.

8. Recently Defendants have attempted to thwart and block Plaintiff ffrom traveling
over a legal and rightful right-of-way to access the property by placing a gate across the roadway.
This was done intentionally and deliberately to prevent Plaintiff from exercising his lawful rights
to use said right-of-way.

9. For more than sixty years, Plaintiff (and his predecessors in interest) have used the
said field road openly, publicly, notoriously and continuously and the said road was clearly defined
on plats and maps of the properties. As a result of Defendants continued to place barricades,
obstacles and gates on the roadway, Plaintiff is unable to get to his fields, property and timber and
will suffer irreparable damages if he is not allowed to continue to ingress and egress over the road
without interference in the future.

10.  Defendants have expressed their intent to maintain the barriers and deny Plaintiff
access to his property across the field road.

11.  Plaintiff is informed and believes that he is entitled to an Order of the Court
declaring Plaintiff has an easement and right-of-way for vehicular and other traffic across
Defendants’ real property according to the existing field road.

12.  Plaintiff is further informed and believes that he is entitled to an Order enjoining
Defendants from interfering with, obstructing the use of said easement immediately and in the

future, temporarily and permanently. Plaintiff needs to access his property with equipment as soon
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as possible.

13.  Plaintiff is further informed and believes that his is entitled to an Order directing
Defendants to remove all obstructions, gates and other materials on the roadway which may
interfere with the use thereof by Plaintiff on entering and leaving his property over Defendants’
property.

WHEREFORE, having fully set forth the Complaint, Plaintiff prays fora Declaration by this
Court that Plaintiff has an easement for right-of-way for vehicular and other traffic across the
property of Defendants as described above; directing and enjoining Defendants from interfering
with or obstructing the use of said easement by any manner; temporarily and permanetly; removing
any obstructions or gates across the field road; and for the costs of this action, and for such other

and further relief as may be consistent with the allegations of this Complaint.

1/ Clarnkes Versen

Charles Verner

Attorney for Plaintiff

1219 Boyce Street

P. O. Box 484

Newberry, South Carolina 29108
(803) 276-0812

(803) 276-7834 (facsimile)

April 17, 2022
Newberry, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY Case No. 2022-CP-36-00142

Donald A. Brown, Jr.,

Plaintiff, ANSWER OF DEFENDANTS
( Jury Trial Requested)
Vs.

Johnnie L. Dickert, Rachel B. Dickert and
Johnnie Kyle Dickert,

Defendants.

The Defendants, answering the Plaintiff’s Complaint herein, would respectfully show unto
the Court that:

FOR A FIRST DEFENSE
(General Denial)

1. The Defendants denies each allegation of the Plaintiff’s Complaint not hereinafter
specifically admitted.

2. Paragraphs 1 through 6 are admitted.

3. Paragraph 7 is denied.

4. As to Paragraph 8, the Defendants admit that they installed a gate across the
roadway but denies the remaining allegations of paragraph 8 and demands strict proof thereof.

5. Paragraph 9 is denied.

6. As to Paragraph 10, the Defendants admit they intend to maintain the gate in place
but deny the remaining allegations of paragraph 10 as drafted and demands strict proof thereof.

7. Paragraphs 11 through 13 are denied.
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FOR A SECOND DEFENSE
(Trespasser)

8. The Defendants would show, upon information and belief, that the plaintiff is a
trespasser and has no legal property rights to use his property and has only used the same with the
Defendants’ permission and that the permission has been rescinded.

FOR A THIRD DEFENSE
(Failure to State A Cause of Action)

0. The Defendants would show upon information and belief that the Plaintiff’s
complaint fails to state a cause of action and for that reason the plaintiff’s complaint should be

dismissed with prejudice pursuant to SCRCP 12(b)(6).

FOR A FOURTH DEFENSE
(Permissive User)

10. The Defendants will show upon information and belief that the Plaintiff and
all the predecessors in interest use of the Defendants’ property have been with permission and
consent of the Defendants and over the years there has been changes, alterations, and
modifications to the means of ingress and egress and there has been no defined designation of an
area of specific use, the use has not been open apparent and obvious and apparent to the public,

nor has it been hostile to the Defendants and the use has not been continuous.

FOR A FIFTH DEFENSE
(Other Means of Ingress and Egress)

11. The Defendants will show upon information and belief that the Plaintiff has
other means of ingress and egress to his property and the Plaintiff’s attempt to obtain an easement

from the Defendants is an unlawful and wrongful taking of the Defendants property.
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FOR A SIXTH DEFENSE
(Full Knowledge of the Plaintiff)

12. The Defendants will show that at the time the Plaintiff purchased his
property from the seller that he knew there was no lawful means of ingress and egress and that he
purchased the same with full and complete knowledge the property was land locked and is now

attempting an unlawful taking of the Defendants property.

WHEREFORE, having fully answered, the Defendants pray that the Plaintiff’s Complaint be
dismissed with costs.
The Defendant demands a jury trial.

BROWN & BREHMER

By:  s/Karl S. Brehmer
Karl S. Brehmer (SC Bar # 12849)
1720 Main Street, Suite 201
Post Office Box 7966
Columbia, South Carolina 29202
(803) 771-6600
ksb@brownandbrehmer.com
Attorney for Defendants

June 9, 2022

Zr1009€dD¢220Z#3aASVYD - SY3ITd NOININOD - AHdd3dMAN - INV 67:8 60 unC ¢20¢ - d311d ATIVOINOHLO3 13



mailto:ksb@brownandbrehmer.com



0020

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY

Donald A. Brown, Jr., Case No.: 2022-CP-36-142

Plaintiff,
Against, ORDER
Johnnie L. Dickert, Rachel B. Dickert and

Johnnie Kyle Dickert,
Defendants.

~— ' ' ' ' " " " N N

This matter came before the Court for a bench trial on July 11, 2024, in the Newberry
County Courthouse. The Honorable Eugene C. Griffith, Jr., presided over a few preliminary
matters of the hearing with the Honorable Milton G. Kimpson also sitting at the bench, and who
presided over the bench trial with the consent of the parties.

This is an action brought by Plaintiff (Brown) to establish an appurtenant prescriptive
easement across al58 acre tract owned by Defendants (Dickert) to a 97 acre tract owned by
Brown in Newberry County.

Prior to the taking of testimony, Brown moved the Court to enforce the settlement
agreement between the parties prior to the call of witnesses. The Court reserved ruling on this
motion.

After hearing from the witnesses, reviewing the exhibits admitted into the record and
hearing the arguments of counsel for the parties, the Court finds that Brown has established by
clear and convincing evidence the existence of an appurtenant prescriptive easement across the
subordinate Dickert tract to benefit Brown’s dominant tract in the particulars set out below.

Having found that Brown has demonstrated that he has an easement over the Dickert’s
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property, the Court returns to the motion to enforce the settlement agreement. The Court finds
that Brown and the Dickerts did reach a binding and enforceable settlement agreement, the
Court incorporates the settlement into this order establishing the easement as surveyed and
constructed in the proposed Plat prepared on behalf of the parties. The final construction,
location, design and quality of the easement shall meet the requirements as agreed to by and
between the parties.

As an alternative holding subordinate to the above finding to enforce the settlement
agreement, the Court finds that Brown has proven the existence of the prescriptive appurtenant
easement and set forth in the pleadings and proven from the testimony and exhibits presented
in the trial.

The Court makes the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

1. Plaintiff Donald A. Brown, Jr., and Defendants Johnnie L. Dickert, Rachel B.
Dickert and Johnnie Kyle Dickert are all residents of the County of Newberry, State of South
Carolina.

2. Brown owns a 97 acre tract of land (Murray tract) located in the Maybinton
community of Newberry County, which he purchased on October 26, 2021, from Brandon
Nicole Gray Crumpton, said Deed recorded in Deed Book 2415 at page 163.

3. Defendants Johnnie L. Dickert (Dickert) and Rachel B. Dickert are the owners of
a life estate in a 158.245 acre tract of land located on the Old Whitmire Highway in Newberry
County which adjoins the western portion of the property of Plaintiff Brown, and their son,

Defendant Johnnie Kyle Dickert (Kyle), is the owner of the remainder interest to this real

Page 2 of 23
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property.

4. Brown’s property is landlocked and does not border a public road. The only
access Brown has to his tract is by entering a neighboring 88 acre tract (Longshore tract) from
the Old Whitmire Highway, located on the western side of the Dickert tract, and then over a
field road that crosses a portion of the Dickert tract.

5. The Dickerts placed a gate across the roadway shortly after Brown purchased the
property and have expressed their intention to continue to deny Brown access to his property
from the field road.

6. On April 12, 2022, Brown filed this action alleging the existence of an easement
by prescription, and claims that he, as have his predecessors in interest, used the said field road
openly, notoriously and continuously for a period of more than twenty years and that the road
is clearly defined on plats and maps of the properties.

7. The Dickerts filed an answer denying the allegations of the Complaint and more
specifically claiming that any use of the roadway by Brown and the prior owners of the Murray
tract has been merely permissive by license of the Dickerts.

8. The Court summarizes the testimony of the most relevant and convincing

witnesses as set out below.

Testimony of Murray Gray
9. Brown called Murray Gray, a prior owner of Brown’s tract, and other
neighboring landowners to testify as to their knowledge and belief of the existence of an
easement across the Dickert’s subordinate tract in favor of Brown’s dominant tract.

10.  Gray testified that he owned the Murray tract from 1991 until he conveyed it to
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his daughter, Brandon, on July 2, 2020. Gray received the property from his mother’s estate and
Gray’s grandfather had owned the tract since the early 1950s.

11.  Gray stated that he has known the Dickert family for most of his life, who are
family friends and like his grandfather, have been engaged in the timber business for decades.
Gray indicated that he remembered coaching Brown and Defendant Kyle as little league
teammates when they were around ten years old.

12.  Gray further testified that he has been going to the Murray tract since the 1980s
primarily for hunting and timbering.

13.  Brown’s counsel inquired of Gray, “How would you get to the property?” and
Gray responded, “I went through a gate that the Dickerts had that adjoined our property. It was
just like an easement or right of way into the property.” Gray testified that he has been using
the easement/right-of-way “as long as I can remember.” Gray added that all of the guests that
he permits to hunt his property have always used this easement and only this access to his
property. Gray clarified that there is no other road access to the Murray tract other than the
roadway the crosses the Dickert’s adjacent tract.

14.  Gray stated that the roadway is clearly recognizable as such, its parameters
identifiable and has existed in the same location since his earliest memories of visiting the
Murray tract in the 1980s. Gray testified affirmatively that he “believe[d] that [he] had a right
to access [the] property through that easement.” Gray noted that for some time, the Dickerts
and he maintained two separate locks on the gate with their own keys and right of entry. Gray
would grant others permission to unlock the gates to hunt on or access his property, including
prior loggers who timbered his property and accessed the property from the roadway, although

sometimes he would notify the Dickerts “so they were familiar with them going . . . back there.”
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15.  Gray stated that it was “common knowledge” that he was using the roadway to
access his property and that the Dickerts “knew it was being used.” Gray concluded his
testimony on direct, “I did believe I had a right to use that road.”

16.  During cross-examination, Gray indicated that he tried to be a good neighbor,
respectful of the wishes of the Dickerts and desired to maintain a friendly relationship with
them. On cross, Gray agreed that he never personally expressed hostility to the Dickerts or
manifested an interest adverse to theirs, but it appears to the Court that Gray’s expression and
understanding of those legal terms of art was by their common interpretation.

17.  Following the cross-examination, Gray again re-stated his belief that he had the

right to get to his property across the roadway easement.

Testimony of Michael Wise

18.  The testimony of Michael Wise, a poultry farmer who resides in Newberry
County, corroborates Gray. Wise noted that he has known the Dickerts for all of his life and
has known Brown for around twenty years, and was cordial with all of the parties.

19.  Wise testified that he is familiar with the two tracts and neighboring properties
in this case and formerly owned the 88 acre property (Longshore tract) adjacent to the western
side of the Dickert tract which is the origin of the roadway easement from the Old Whitmire
Highway. Wise purchased his tract from Dickert in 2014 for the purpose of building chicken
houses on the property.

20.  Wise agreed that the 98 acre tract was landlocked and Gray and others, including
logging trucks, access the property by using the roadway easement. Wise noted that while he

owned the tract, he was on the property every day for five years from 2014 until 2019 until he
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sold it to the Longshores. Wise testified that he relocated a portion of the roadway on his
property slightly to move the road further from his chicken houses, but that the location of the
roadway did not change where it was located or its course on the Dickert tract. In fact, Dickert
conveyed 2.4 additional acres of land to Wise to accomplish the modification. Importantly,
Wise agreed that this modification was “really done to accommodate Mr. Gray’s access to the
property because it extended the boundaries and kept him further away from [the] chicken
coops.”

21.  Shortly after he bought his tract, Wise stated that he permanently removed the
gate where the roadway crossed onto the Dickert tract.

22.  Wise continued on direct by stating that he believed that Gray had a right to get
to his property by using the roadway easement. The neighbor testified, “I felt like he (Gray) had
the right to get there.” Wise testified that others used the roadway to access the Murray tract,
including hunters. Wise noted that he himself had traversed the roadway easement.

23.  Wise testified that there is a steep gully or ravine that runs at the boundary of his
property and the Dickert tract and that the roadway could not be moved to a different location
because of the topography.

24.  Wise was questioned about a recorded easement also on the Longshore property.
He acknowledged that there is a recorded express easement at a different location “independent
of Murray Gray’s road” to other property owners (the Lindler tract) who are behind the
Longshore tract, but disagreed that this easement was ever used to access the Murray tract.
Regardless, the viability of the former express easement has become obsolete because of the
construction of the chicken houses.

25.  Like Gray, the Court notes that Wise’s expressed his understanding of the term
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“hostile” as “getting mad,” or angry, or fighting, and indicated he was unaware of any meaning

as a legal term of art.

Testimony of Terry Longshore

26.  Terry Longshore, a resident of Newberry and who, although he shares the same
last name, is not related to the owner of the Longshore tract, testified for Brown. Longshore
worked in at a cotton mill in Newberry County for 20 to 30 years.

27.  Longshore testified that he been familiar with the tracts in issue in this case since
1993, and that he and his father have hunted deer and turkey on the Murray tract and adjoining
land for a period of time longer than thirty years. Longshore stated that he has known the
Dickerts all of his life. Longshore remembered seeing Brown hunting on the Murray tract in
2017.

28.  Longshore noted that he had formerly leased the Lindler tract from the earlier
owner, Champion Timber Company, for hunting in the past thirty years and was familiar with
the old express easement to the Lindler property. Longshore recalled when Wise modified the
location of the roadway from the Old Whitmire Highway onto the Longshore tract, describing
it as “it just made a loop and you’d use the same road to go to Mr. Gray’s property” and the
portion that affects the Dickert property is along the same access road that has always been
there.

29.  Longshore recalled that when he was hunting on the Murray tract, he used the
roadway easement that crossed over the Dickert property to get there because “[t]hat was the
only way you could get to it because it wasn’t a way to get from the so-called Lindler property

because if you tried to go down the powerline, it was gullies probably 30 or 40 foot deep.
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Wasn’t no way you could get from the Lindler property to the (Murray) property” and that there
was no other way with a vehicle to get to the Murray tract other than the roadway easement.

30. Counsel inquired of Longshore, “[w]ho gave you permission to cross the access
road to get to the (Murray) property?” He answered, “Murray Gray did.” Longshore denied that
he needed the Dickerts’ permission to cross their property. Moreover, the Dickerts were aware
that he and others were using the roadway easement. Longshore remembered logging trucks
using the roadway easement. Longshore described how he once had provided a key on his own
to a prospective timber buyer, Michael Mills, to cruise the Murray tract. Over the thirty years
that Longshore hunted the Lindler and Murray properties, he had never heard nor been aware
of the Dickerts ever telling anyone that they could not use the roadway.

31.  Longshore recalled that he encountered the Dickerts from time to time on the
property and only one time they ever had a “disagreement,” was when Dickert approached him
about excessive damage on the roadway and Longshore informed Dickert that employees of
Santee Cooper had actually caused the damage with their utility trucks which they also drove
on the roadway to maintain the power lines.

32.  Longshore testified that during his time being on these tracts from 1993 to 2017,
the roadway easement was used openly by himself and others, that he “didn’t have to get
permission” from the Dickerts to use the roadway easement and relied solely on Gray’s
permission to access the roadway, believing Gray had the authority to grant the right to use the
roadway easement.

33.  On cross-examination, Longshore testified that Gray “told me that was a right of
way that his family had had for years of going to the property. . . Murray told me, that’s the way

you get to it and that’s the only (way).”
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Testimony of Johnnie Dickert

34.  Dickert testified as the sole witness in the trial called by the defendants. Dickert
is 80 years old and retired from the timber industry.

35.  Dickert’s father and uncle were also in the timber business and were the owners
and operators of Dickert Brothers, which later became Dickert Lumber Company. However,
Dickert himself was not involved in either Dickert Brothers or Dickert Lumber Company.

36.  Dickert Lumber Company, formerly known as Dickert Brothers, purchased the
158 acre tractin 1973. At the time they purchased the property, the Murray family business had
already owned the Murray tract for at least twenty years. Following the winding up of Dickert
Lumber Company, John W. Dickert, Jr., (Dickert’s father) acquired the property. John W.
Dickert, Jr.,died in 2001. The estate was extensive and closed sometime in 2005, at which time,
Dickert and his sister, Phylis Shifley, inherited the tract. Shifley subsequently conveyed her
interest in the tract to Dickert. Thereafter, Dickert conveyed a life estate to his wife, Rachel B.
Dickert and himself. The remainder interest Dickert conveyed to his son, Kyle. Dickert had
no ownership, control or involvement with the 158 acre tract in Maybinton prior to 2005.

37.  Dickert described he and his family’s relationship with the Murray family as
competitors in the timber business but “we all sort of worked together and partnered together
more or less. Mr. Allen Gray was the grandfather that owned Murray Lumber Company over
here on Kline Street. And we had Dickert Lumber Company out on 76 and we occasionally
swapped bundles of lumber because we wanted to finish our loads, and it was just a working
relationship between the two lumber industries. And Mr. Murray passed it on to Sonny Gray
who was his son-in-law, and they eventually closed the Murray Lumber Company. Of course,

they had that tract of land up there behind the tract that we owned, Dickert Lumber Company
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owned. And we just had a gentlemen’s relationship about ins and outs of the whole property
back there.”

38.  Dickert conceded that the location of the alleged roadway used to access the
Murray tract has not changed and is open and identifiable.

39.  Dickert testified that the right of Allen Gray, the Murray Lumber Company,
Murray Gray and others to use the roadway over the 158 acre tract was only by virtue of the
permission of the Dickerts, and/or Dickert Lumber Company or its predecessors.

40.  Dickert also stated that he believed there are alternative ways to access the
Murray tract without using the roadway easement such as by crossing other adjoining tracts, or
the Forest Service, or the power line right of way.'

41.  Finally, Brown testified as to the circumstances of acquiring the tract and
improvements he has made to the property, and his use of the road as an easement to the Murray
tract since 2017 or longer, when he first became acquainted with the property. Brown timbered
the Murray tract for Gray by using the roadway easement and made repairs and improvements

to the road as it crosses the Dickert property.

The Settlement Agreement
42.  Prior to reaching the merits of the contested issues, Brown requests the Court to
enforce the settlement agreement to this litigation between the parties.

43.  In early 2023, shortly before the call of the case for trial, the parties reached an

' There are two large electric power line right of ways that cross the Dickert and Murray
tracts belonging to Duke Power and Central Electric Company, now Santee Cooper, at the
location of the roadway easement.
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agreement as to the contested issues and notified the clerk of court and presiding judge of the
settlement and requested the case be removed from the docket. The understanding of the
settlement agreement was that the parties would relocate the entrance way of the easement from
the Old Whitmire Highway to the border edge of the Dickert tract and Longshore tract for a
distance of one hundred (100) yards and width of twenty (20') feet, at which point the easement
would intersect with the existing roadway on the Dickert tract, which continued on to the
Murray tract. Brown agreed to bear both the costs of obtaining a professional survey plat of the
new easement location and of constructing the new roadway easement, to the satisfaction of the
Dickerts and with SCDOT approval, and the roadway was required to be of the same quality or
better as the current roadway easement and graveled until it met the existing roadway. Brown
also agreed to place a gate at the entrance way of the new roadway from the highway and to
share the financial costs of maintaining the new road. Upon completion of the new roadway,
Brown agreed to abandon the easement/entranceway across the Longshore tract. Likewise,
Brown agreed to be respectful of the Dickerts’ quiet enjoyment and use of their property, which
is almost exclusively used for hunting.

44.  Brown had the new easement location properly platted in recordable form.
Brown, as did Michael Mannel, a consulting forester, testified and presented receipts
demonstrating that he expended more than six thousand ($6,000) dollars in the labor and costs
of building the new roadway, ditch along the highway with terracotta drainage pipe, and for the
gravel. Brown installed a lockable steel cable a short distance approximately 75' feet from the
highway at the entranceway of the new easement.

45.  Sometime in December, 2023, there was an counterproductive disagreement

between the parties when the son of Kyle and grandson of Dickert was on the property as an
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invitee of the Dickerts, hunting in a deer stand close to the boundaries of the two tracts and was
alarmed by Brown driving his truck near the borderline, although Brown was on his own
property. Dickert testified that this incident was both inconsiderate of his family’s quiet
enjoyment of the property and potentially unsafe and dangerous. Brown testified that he is also
an experienced hunter and that when he arrived on his tract, he saw no one hunting on the
Dickert tract. A few hours later, Brown drove his truck on a roadway inside his own property
but not far from the boundary line between the tracts and that he unexpectedly encountered
the Dickert grandson. There does not appear to have been any confrontation at the property
between Brown and the Dickert grandson.

46.  Dickert does not challenge the proposed and actual location where the new
roadway was laid down, nor any problems concerning the proposed plat. However, Dickert
complains of several examples of Brown’s failure to perform or complete his obligations
pertaining to the settlement agreement. There was a disagreement as to whether Brown agreed
to gravel only the newly constructed roadway or the entire existing roadway easement all the
way up to his property line. Secondly, Dickert indicated that he expected an actual gate to be
installed and not merely a steel cable and a question of its proximity to the highway. Dickert
testified that Brown’s failure to finalize these details caused him concerns that Brown would not
fulfill the terms of the agreement nor be a trustworthy neighbor or partner when using the
easement.

47.  Shorly after the December hunting faux pas, the Dickerts removed the cable,
installed a gate almost at the edge of the highway and the new roadway, which they locked and
continue to deny Brown access over the former roadway easement from the Longshore tract.

48.  Dickertacknowledged that he had not notified Brown of his dissatisfaction of the
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work performed on the new roadway intended to be the new easement nor identified any

deficiencies in the roadway and given Brown an opportunity to repair or complete the same.

CONCLUSIONS OF LAW
THE PRESCRIPTIVE EASEMENT
49.  The determination of the existence of an easement is a question of fact in a law
action. Proof of a prescriptive easement is established by the conduct of the dominant tenement
owner. In order to establish a prescriptive easement, the claimant must prove by clear and
convincing evidence a (1) continued and uninterrupted use or enjoyment of the right for a
period of twenty (20) years; (2) the identity of the easement; and (3) that the use is adverse
under a claim of right. The claimant can add the time of his use to the use by prior owners who
share a privity of estate provided the prior owner’s use also satisfies the elements of

demonstrating a prescriptive easement. Braswell v. Amick, 442 S.C. 618,900 S.E.2d 475 (2024).

50.  Stated another way, “in order to establish a prescriptive easement, the claimant
must identify the thing enjoyed, and show his use has been open, notorious, continuous,
uninterrupted, and contrary to the true property owner’s rights for a period of twenty years.”

Simmons v. Berkeley Elec. Coop., Inc., 419 S.C. 223, 797 S.E.2d 387 (2016).

51.  The mere fact a landowner holds valid record title does not immunize the
landowner from claims of adverse possession. It is possible such a landowner, despite his
superior title, could nevertheless be divested of his right to title if an adverse possessor

successfully establishes his claim. Jones v. Leagan, 384 S.C. 1, 681 S.E.2d 6 (2009).

52.  Asto the chain of title, the court finds that the first requirement of privity of

estate with the prior property owners is clear, convincing and unchallenged, as Brown
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purchased the Murray tract in an arm’s length transaction from Gray’s daughter, and the
Murray/Gray family have been the owners of record of the property for the past seventy years
or longer, as referenced in the Findings of Fact above.

53.  Additionally, the court finds that Brown has completed the circuit of proof as
Gray and multiple other witnesses testified that Gray, his successors, and others have used the
roadway for far longer than the presumptive twenty years period; the use of which was not
challenged by the Dickerts. As detailed earlier, Gray testified to his continuous and
uninterrupted use of the roadway as an easement to his property since the 1980s, which was
corroborated by the witness Longshore, who testified to his own use of the easement under the
permission of Gray as well as seeing others use the easement, such as hunters, loggers, invitees
of Gray and utility workers. Wise testified that he believed Gray had a right to get to his
property over the easement. Wise testified that the primary reason he relocated the roadway
on his own property back to the entrance of the easement onto the Dickert tract was to preserve
Gray’s access and use of the roadway given the buffer zone Wise was required to set around the
chicken coops. Brown testified that he has used the easement since 2017, both as an invitee of
Gray and as the subsequent owner of the property, and improved the roadway over the years.

54.  Having established the elements of continuous and uninterrupted use by the
Murray timber business, family and then subsequently by Brown, in privity of estate, the court
finds that this use has continued without interruption for more than twenty years.

55.  For reasons set out above, as well as further testimony establishing that the use
of the road by the owners of the dominant estate (Murray business, family and Brown), has been
open and notorious to the Dickerts, highlighted by Gray’s testimony about maintaining dual

locks at the gate, Longshore’s testimony about the encounter with Dickert while own the
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roadway when leasing the property to hunt, and testimony of Dickert. The standard for
whether conduct is open and notorious is whether the legal owner by ordinary diligence should

have known of it. Graniteville Co., v. Williams, 209 S.C. 112, 39 S.E.2d 202 (1946). The use of

the easement by Gray, Brown and others has continued for decades and cannot be described as
temporary and transient. Moreover, it is uncontested that the Dickerts were aware that others
have used the easement for years. Actual knowledge of the use satisfies the requirement of

whether the use was notorious. Restatement (Third) of Property (Servitudes) Sect.

2.17(h)(2000)).

56.  Allotherelements having been established by clear and convincing evidence, the
Court now addresses the final element of whether the use of the easement over the Dickert tract
to benefit the Murray tract was adverse. As defined in the Simmons decision, the word
“adverse” is substituted or clarified as “contrary to the true property owner’s rights for a period
of twenty years.” Further, “when it appears that claimant has enjoyed an easement openly,
notoriously, continuously, and uninterruptedly, in derogation of another’s rights, for the full

period of 20 years, the use will be presumed to have been adverse.” Carolina Center Building

Corp., v. Enmark Stations, Inc., 433 S.C. 144, 857 S.E.2d 16 (2021), citing Simmons, supra;

emphasis added.

57.  As directed by the above precedent, the Court now applies the presumption in
favor of the existence of the prescriptive easement. Gray testified that he believed that he had
the right to access his property over the easement, the existence of which was confirmed to him
by his family members for decades. Likewise, Wise, Longshore and Brown all testified that Gray
clearly expressed his belief that his right to use the easement was created by his predecessors in

title and without regard to the whims or control of the Dickerts.
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58.  Finally, the Court has carefully listened to the testimony of Dickert. The Court
notes that Dickert’s ownership of the property commenced in 2005, at which time it is clear that
Gray and many others had been using the easement to access the Murray tract for years, most
probably since the Murray Timber Company acquired the property in the early 1950s. Although
Dickert’s father and uncle’s timber company, Dickert Brothers, later Dickert Lumber Company,
purchased the Dickert tract around 1972, at that time, Dickert was not involved in that business
with his father and uncle. The Court must find that Dickert’s testimony as the business dealings
of Dickert Brothers with other landowners, including competing businesses, may be an accurate
reflection of his father’s personality, but it is no more than Dickert’s speculation of general traits
and fails to establish actual facts or issues of fact from these two particular adjoining tracts and
landowners during the time when it is unchallenged that the inception of the easement would
have been determined.

59.  The Court also notes the witnesses were associates and friends of both parties and
presented clear and convincing testimony without any apparent attempt at self-gain or bias
against either party. The testimony of Gray was persuasive, and corroborated extensively by the
testimony of Wise, Longshore and others.

60.  After hearing from the witnesses, reviewing the exhibits admitted into the
record, hearing the arguments of counsel for the parties, and applying the burden of
presumption based on more than twenty years of continuous use of the easement, the Court
finds that Brown has established by clear and convincing evidence the existence of an
appurtenant prescriptive easement across the subordinate Dickert tract to benefit Brown’s

dominant tract in the particulars set out below.
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ENFORCEMENT OF THE SETTLEMENT AGREEMENT
61.  Trial courts have “inherent authority, deriving from their equity power, to
enforce settlement agreements.” However, the courts must only enforce the agreement that the
parties reached which turns on whether there was “a meeting of the parties minds.” Therefore,
to grant a motion to enforce a settlement agreement, the trial court (1) must find that the parties
reached a full agreement and (2) must be able to determine its terms and conditions. A partial
agreement will not be enforced if there is a meaningful disagreement on a material term of the
agreement, and any partial performance must be rescinded and the case restored to the trial
docket. If the parties have a factual dispute over the existence of an agreement, the court is
F4th__

required to conduct an evidentiary hearing. Smith-Phifer v. City of Charlotte,

2024 WL 4280970 (Sept. 25, 2024), citing Hensley v. Alcon Lab’ys, Inc., 277 F.3d 535 (4™ Cir.

2002) and other string citations omitted.

62.  Inthe present case, the Court has heard from all of the witnesses and both parties
have had an opportunity to present their cases in full.

63. The trial court determines whether a settlement agreement is binding under the

same considerations as any contract would be reviewed. United States v. ITT Continental

Baking Co., 420 U.S. 223, 96 S.Ct. 926 (1975). The contract is an obligation that arises from an
actual agreement of the parties manifested by words, oral or written, or by conduct. Roberts v.
Gaskins, 327 S.C. 478,486 S.E.2d 771 (Ct.App. 1997). This requires the Court to look objectively

at the intentions of the parties. Moore v. Beaufort County, 936 F.2d 159 (4" Cir. 1991).

64. A settlement agreement does not have to be written. The “[f]ailure to complete
formal settlement papers does not indicate that a settlement agreement has not in fact been

reached.” United States v. Centex-Simpson Constr. Co., 34 F.Supp.2d 397 (N.D.W.Va.1999).
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65.  The party seeking to enforce the settlement must prove that (1) there was an
offer, (2) an acceptance and (3) valuable consideration. See Roberts, supra. An enforceable
contract is formed when the parties’ mutually assent to all of the material terms of the

agreement. Sadighi v. Daghighfekr, 66 F.Supp.2d 752 (1999). In the present matter, the record

is clear that the parties made offers to settle the lawsuit, evidenced by the admission of both
parties as to the performance thereunder, the performance thereunder by Brown, and the email
to the court by counsel requesting the case be stricken from the docket. Acceptance of the offer
has been satisfactorily demonstrated by Brown’s performance under the contract, and
consideration evinced by Brown’s partial performance and monies expended to construct the
new right of way.

66. The requirements of Rule 43(k), SCRCP, that a settlement agreement be written
and signed by both parties and their attorneys does not preclude enforcement of the settlement
agreement in this proceeding for two reasons. One, Rule 43(k) recognizes settlement
agreements that are announced in open court and noted in the record. In this case, the Court
conducted a full hearing wherein all of the material terms of the agreement were entered into

the record. Secondly, as written in Ashfort Corp. v. Palmetto Constr. Grp., Inc., 318 S.C. 492,

458 S.E.2d 533 (1995), Rule 43(k) “does not apply where the agreement is admitted or has been
carried into effect.”
67.  There is ample evidence in this case that the parties reached an understanding,
a meeting of the minds, to settle the contested issues in this case.
A. Brown testified that at the parties agreed to the location and specifics of
the new road for the easement. The easement was depicted in a

recordable, professionally engineered Plat. Brown presented the Plat to
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the Dickerts, who agreed to then permit Brown to begin construction of
the roadway.

Brown testified and entered receipts accepted into the record that he
expended more than $6,000 to build the agreed upon road at the new
location.

Brown sought and received permission of SCDOT for the location of the
entrance from the highway onto the Dickert tract, and installed the
required drainage system between the highway and the property.
Thereafter, Brown had the roadway cleared, graded, graveled, engineered
and contoured to remove standing water for a distance of one hundred
yards, until the road intersected with the existing road system on the
Dickert property.

Brown also bulldozed and improved the roadway beyond the one hundred
yard easement to the benefit of the Dickerts.

Brown installed a lockable cable secured by iron posts cemented into the
ground at a distance 75' from the highway, which allows logging trucks
to access the property without having to remove the gate structure.
While Dickert testified that by gate, he envisioned a more rigid system
but it cannot be said that what Brown installed undermined the
settlement agreement. Further, Brown was not afforded an opportunity
to adopt the Dickert’s gate or move it to a more suitable location at his
expense.

Dickert acknowledges that the parties entered into an agreement to settle
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this case. He testified on direct and cross to the following breaches by

Brown to satisfy the terms of the settlement agreement.

1.

That his “understanding” of the agreement was that Brown
would gravel not just the new roadway but drop new
gravel on the existing road on the Dickert property all the
way to the property line, a distance more than three times
farther than the easement. Even if this were a true term of
the settlement agreement, the Dickerts prevented Brown
from coming onto the property after December, 2023 by
installing the new locked gate and maintaining the lock on
the roadway at the Longshore entrance, and did not
communicate to Brown the Dickert’s refusal to accept the
quantity of graveling or offer him the opportunity to
remediate this condition. Furthermore, the distance of
graveling is not a material term of the settlement
agreement and could be resolved by equitable principals of

the trial court to determine this condition as set out below.

Dickert objected to the type of gate Brown installed.
While Brown offered rationale explanations for his choice
of light-weight gate, the Dickerts did not communicate a
rejection of the gate to Brown nor offer him the

opportunity to remediate any non-conformity. Moreover,
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the Court finds that the type of gate is not a material term
of the parties understanding and can be resolved by
equitable principals of the trial court to effect the
intentions of the parties of any ambiguities.

Dickert testified that he was unhappy with the location of
the cable gate installed by Brown. Again the Dickerts did
not communicate a rejection of the gate Brown installed
nor offer Brown an opportunity to remediate this term.
Further, the Court finds that the exact location of the gate
is not a material term of the contract.

Finally, Dickert testified that the unplanned encounter
between Brown and the Dickert grandson evinced an
inclination of Brown not to live up to the spirit of the
agreement, that both parties would respect the quiet
enjoyment of each other’s property. However, it appears
this encounter was unintentional, accidental but not an
unmistakable expression not to abide by the terms of the
settlement agreement. The Court finds that it is
commendable and expects that the parties will live up to
the intangible terms of the settlement agreement, but that
this mishap does not justify nullifying the agreement. As
the Court recalls from the testimony, the deer stand was

approximately 50 yards from the property boundary and
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will require greater attention by both parties to
communicate the use of that sector of the property.

H. The Court finds that there are some ambiguities in the settlement
agreement as to the type of gate, the exact location of the gate and
quantity of graveling. However, ambiguities alone do not undermine the
agreement. The Court and the parties must use “common sense and good
faith [as] the leading touchstones of construction of the provisions of [the]
contract . . .” to find “reasonable, fair and just” construction. C.A.N.

Enters, Inc., v S.C. Health & Human Servs. Fin. Comm’n, 296 S.C. 373,

373 S.E.2d 584 (1988). The Court is prepared to provide more definitive
terms for the afore-mentioned terms according to the reasonable
expections of the parties at the time they entered into the contract.
However, the Court requests the parties to meet once again and attempt
to reach a consensus as to how those listed items shall be implemented or
modified and should the parties fail to agree, the Court will supplement
this order as required.

L. Finally, the Court notes that Brown has been locked out and prevented
him from accessing his land for more than three years and the equities of
this matter point to a final resolution for the benefit of all interested

parties.

68.  Therefore, for the reasons provided in the body of this order, the Court grants

Brown’s motion to enforce the settlement agreement establishing the easement at the location
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identified in the prepared plat and location of the current roadway. This easement is
appurtenant and attaches to the dominant estate of the Murray tract. To the extent that there
are two or three possibly ambiguous terms in the settlement agreement, the parties are
encouraged to meet and attempt to reach a more clear understanding. Should the parties be
unable to do so, then this Court will define the terms from the record before it.
69.  In the alternative, the Court finds that Brown has proven the existence of the

prescriptive appurtenant easement and set forth in the pleadings and proven from the testimony
and exhibits presented in the trial.

IT IS SO ORDERED.

The Honorable Milton G. Kimpson
Presiding Judge

October , 2024
, South Carolina
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THE COURT: We'’re going to go ahead and get started,
I apologize for running a bit late, but we’ll catch up.

MR. VERNER: Judge, I'm Charles Verner the lawyer for
Donnie Brown ---

THE COURT: Yes, sir, Mr. Verner.

MR. VERNER: --- and of course Mr. Brehmer and the
Dickerts you know.

THE COURT: And I'm just going to ask for the record
if everyone would introduce yourself. You’wve Jjust done it.
Good morning, sir, how are you?

MR. BREHMER: Good morning, sir.

THE COURT: And Mr. Verner.

MR. VERNER: Yes, sir.

THE COURT: If you’ll introduce yourself and just
introduce your clients.

MR. BREHMER: My name’s Karl Brehmer and I'm
representing Mr. Jonnie Dickert and Mr. Kyle Dickert sitting
here with me.

THE COURT: Good morning. Any preliminary ---

MR. VERNER: Your Honor, there’s also, Mr. Dickert’s
wife is also party to it and Mr. Brehmer also represents her to
my understanding.

MR. BREHMER: I do.

THE COURT: Thank you.

MR. BREHMER: I represent all of the Defendants.
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THE COURT: Sounds good, thank you. Any preliminary
matters before we get started?

MR. BREHMER: Your Honor, I have five exhibits that I
have pre-marked. 1I’ve made a copy for Mr. Verner and the Court
reporter, and I also made a copy for the Court, one for each
respective Judge.

THE COURT: And have the parties resolved these
issues about the exhibits? Do you have any objections to
these?

MR. VERNER: Judge, I have no objections to the, I’'ve

got some, I think we’ve all both seen all of the possible

exhibits ---

THE COURT: Yes, sir.

MR. BREHMER: I understand, but I would like to see
his. If he has no objection, I'd move to have mine admitted by
stipulation.

MR. VERNER: I have no problems with any of those,
Defendant’s 1 through 5°?

MR. BREHMER: Yes.

THE COURT: Thank you, Mr. Verner. So Defendant’s
Exhibits 1 through 5 are admitted by consent.

(Whereupon documents were submitted as Defendant’s Exhibit

Numbers 1 through 5 entered into evidence.)

THE COURT: Mr. Verner, do you have exhibits

you’ve already ---
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MR. VERNER: I do, Your Honor, and they are largely,
the, I’'ve got an aerial that I’ve done for the convenience of
the witnesses, have you see this, Mr. Brehmer? That’s just the
aerial that I think, I think that’s an exact copy of what you
did other than that one’s in color.

MR. BREHMER: We don’t have a problem with that.

THE COURT: Alright.

MR. VERNER: And I would, I do have just one
preliminary matter, Judge, however the Court wants to handle
it.

THE COURT: Alright. One second. So what, have you
pre-marked this exhibit?

MR. VERNER: I would mark it as Defendant’s 1, Your
Honor, I mean, I’'m sorry, Plaintiff’s 1. And then the rest of
my exhibits, I believe Mr. Brehmer and I are both familiar
with, Judge, I may mark those through the witnesses that come
in, but I don’t think that they’re going to be greatly
controversial.

THE COURT: That’ll be fine, and we can deal with
them at this point ---

MR. VERNER: Okay.

THE COURT: Mr. Brehmer, may I, do you have any
objection to Plaintiff’s 17

MR. BREHMER: Yes, sir, that’ll be Plaintiff’s

1, that’s fine.
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THE COURT: For the record, Plaintiff’s 1 is
admitted.

(Whereupon an aerial map was submitted as Plaintiff’s
Exhibit Number 1 for identification and entered into evidence.)

THE COURT: Mr. Verner, we can just handle the
remaining —---

MR. VERNER: And I think this, I think it’1ll go
smoothly with, and if I could, Judge, I've got a copy of
Plaintiff’s 1 I will pass up to the Court.

THE COURT: That will be perfect, I was about to ask
about that. Thank you, sir. And you said you had one
preliminary matter?

MR. VERNER: Yes, sir. And just however the Court,
Judge, we had a settlement negotiated in this case ---

THE COURT: Yes, sir.

MR. VERNER: The, and we would ask the Court to
enforce the settlement where the, this is a lawsuit, two
adjoining landowners. Mr. Brown, my client, has the, what we
believe is the dominant state, but it’s a landlocked piece of
property, it’s not on a public road. The, we submit that the
adjoining landowner, the Dickerts, the father and mother, have
a life estate and Kyle has the remainder interest, but what we
would submit for a period to satisfy the, a restrictive
easement, that there is a restrictive easement to the dominant

tract that runs partially over the Dickert property and that’s
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what we are seeking to enforce. We did all meet, Judge, this
is kind of an Alford Case, we all have known each other since
high school and beyond. I really entered thinking that I could
just talk to everybody and work something out and I’'m sorry
we’re here, we all know each other, but the, we did meet at the
property, we did reach an agreement. My client, we agreed to
move slightly the easement to run exactly along the property
line. My client agreed to pay for all the improvements on the
property and that way it would connect to the road system that
the Dickerts already had on their property. Both of these are
large hundred plus acre tracts largely just used for hunting.
The, my client paid about $6,000.00 to put the road in, to put
the improvements on the road, and that was done last year. We
have platted the property, the new easement, the agreement was
that we would put in a road that the Dickerts believed was a
properly constructed road. The, my client paid about $6,000.00
to get the road installed. Unfortunately, in December of last
year, Judge, I don’t know why, but there was a, Mr. Brown, my
client, was on the property and he didn’t realize that the
Dickerts had guests and were hunting on their property, and I
suppose that their guests were upset that their hunting was
disturbed. Donnie tells me it was accidental, he looked at the
stand, did not believe anybody was using it, but the Dickerts
believe that that has interfered with their peaceful enjoyment

of their property. There are basically two hunting tracts,
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Donnie does tell me he did check the stand before he went on
the property, did not see anybody and did not think he was
disturbing anybody. But as a result of that incident in
December, Mr. Brehmer sent me a letter indicating that the
agreement had been violated and that we no longer had an
agreement. But just, Judge, the proffer would be I intend to
offer evidence of the receipts where my client paid over
$6,000.00 to put the road in, had it platted. The, Mr. Brehmer
and I both notified the Court at a prior docket meeting that
the case had been settled. The only thing that has not been
done was that the Dickerts were going to give me notice of,
that the road was properly satisfied. The, and part of it was
I had a stroke like condition in my leg late last year, so, but
that kind of hammered me a little bit, but the, we believe that
the settlement should be enforced, Judge. It’s a very,
everybody participated in it, my client did everything that was
asked of him. There was a representation to the Court that the
case had amicably settled. My client has suffered the
prejudice of paying for the improvements and we can either make
that part of the hearing and the Court can decide that as part
of the total hearing, or we’d ask the Court to rule prehearing.

THE COURT: I think we probably ought to make it part
of the hearing, but I do want to ask, was this agreement
reduced to writing?

MR. BREHMER: No.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

0053

11

MR. VERNER: There was not a formal, Rule 42, Judge,
anticipates that an agreement in a civil case will be reduced
to writing. The, I’ve got some cases, Judge, that indicate as
long as there was a meeting of minds, the, whether there was a
settlement or not, it does not have to be reduced to writing as
long as the Court finds that there was a meeting of the minds.
The legal presumption is the Court will enforce a settlement in
a lawsuit. But if there was a meeting of minds, Judge, that
the parties had satisfied both, all the parties to the lawsuit
and the issue in question, the, so that they’re no ambiguities
left and the Court, and I’'ve got some cases to pass up that
deal with it if the Court should enforce the settlement.

THE COURT: Thank you. I think we are going to have
to just make that as part of the trial. But I would like to
hear, Mr. Brehmer, if you’ll just very briefly give me a
response.

MR. BREHMER: First of all, Mr. Verner’s argument’s
improper procedurally because there is no motion before the
Court, there is no filed motion before the Court, this is just
an oral motion, okay? He’s never said anything about this
until yesterday. The applicable standard of review, South
Carolina Rule of Civil Procedure, 43(k), the Rule says no
agreement between counsel affecting the proceedings in an
action shall be binding unless reduced to the form of a consent

order or written stipulation signed by counsel and entered in
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the record, or unless made in open Court and noted upon the
record, or reduced to writing and signed by the parties and
their counsel. Settlement agreements shall be handled in
accordance with Rule 41.1, okay? 1It’s true we did meet with
them, tried to work with them, but Mr. Brown did not comply
with the agreement. There were repeated requests to Mr.
Brown’s counsel, please comply with the agreement, he did not
comply with the agreement, so eventually, we terminated the
agreement.

THE COURT: Let’s just make that a part, we’ll make
all of this a part of hopefully ---

MR. BREHMER: We would object to it being part of the
record in this particular matter because the only thing pled in
this Court is the claim for prescriptive easement, that is the
only issue before the Court at this time.

THE COURT: I understand. And I'm sure you will
interpose appropriate objections at that time ---

MR. BREHMER: Thank you.

THE COURT: --- I’'d like to hear all of it. Mr.
Verner, your case. Thank you, Mr. Brehmer.

MR. VERNER: The Court’s ready for our case in
chief?

THE COURT: Yes, sir. Unless you have another
preliminary issue.

MR. VERNER: ©No, Your Honor. At the appropriate
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time, I’11 address some issues that Mr. Brehmer raised, but
the, we’ve got our witnesses here and I think we’re prepared to
be heard. I call Murray Gray, Your Honor.

THE COURT: Mr. Gray, good morning. Good morning,
sir, how are you?

MR. GRAY: Good morning, how are you?

THE COURT: Good. I'm going to ask that you be sworn
in.

CLERK: 1If you’ll place your left hand on the Bible,
raise your right. Do you solemnly swear or affirm that the
testimony you give this Court will be the truth, the whole
truth, and nothing but the truth so help you God?

MR. GRAY: I do.

CLERK: Thank you. Please have a seat and state your
name for the record.

MR. GRAY: My name is Murray Gray.

THE COURT: Good morning, sir.

MR. GRAY: Good morning.

THE COURT: Mr. Verner?

DIRECT EXAMINATION

BY MR. VERNER:

Q Mr. Gray, I don’t need your address, but what county do
live, sir?

A Newberry.

Q Okay. And you’re familiar with the Defendants and
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and Donnie Brown?
A I am.
Q How long have you known everybody in this case?
A I’ve known everybody as long as, a long time. I coached
Donnie and Kyle both in baseball when they were 10, and I’ve
known Johnnie through his family through the timber and the
logging business.
Q Okay. And your family was also in the logging business,
correct?
A Well, we were in the timber, owned timberlands ---
Q Okay.
A --- and we would sell them timber on their logging, they
had a mill, and we would sell them timber.
Q Would you classify yourself with everybody as cordial with
everybody?
A Oh, yes, sir.
Q Okay. Friends, longtime friends with everybody?
A Of course.
Q But you’re, unfortunately, you’re familiar with why we’re

here today?

A I am.

Q The, are you familiar with the property in the Whitmire
section of Newberry that we’re here about today?

A Yes, sir.

0 Now, I call it the Whitmire ---







