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I certify that this designation contains no matter which is irrelevant to this appeal.
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Oconee

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP3700447
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DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other
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NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) El Statement of Judgment
by the Court:

Plaintiffs motion for jury trial is denied. No formal order is required.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/18/2024 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL
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E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) El Statement of Judgment
by the Court:

Plaintiffs motion to disqualify attorney Holliday is denied based upon memorandum
and affidavits submitted. Oconee County's motion to stay is denied. No formal order is
required unless requested by counsel. If a formal order is requested, attorney Holliday
is to prepare a formal order relating to the motion to disqualify and attorney Paavola is
to prepare an order relating to the motion to stay.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF OCONEE

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP3700447
Francis J. Ratliffe et al. Oconee County et al.
PLAINTIFF(S) DEFENDANT(S)

Submitted by: R. Lawton MclIntosh or
[] Self-Represented Litigant

Attorney for : [ | Plaintiff [ ] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [ ] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

0O O X 0O

OO

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ ]| See attached order (formal order to follow) [X] Statement of Judgment
by the Court:
ORDER INFORMATION

PLAINTIFF’S POST-TRIAL MOTIONS TO ALTER OR AMEND ARE DENIED WITHOUT NECESSITY
OF A FORMAL HEARING. NO FORMAL ORDER REQUESTED.
COURT NOTES THAT PLAINTIFF DID NOT CAUSE THIS MOTION TO BE SERVED ON THE
UNDERSIGNED.

This order [_] ends [_] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.
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2155

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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Case Caption:

Case Number:

Type:

Oconee Common Pleas

Frances J Ratliff , plaintiff, eta VS Oconee County , defendant, et al
2022CP3700447

Order/Form 4

SR. LAWTON McINTOSH
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF OCONEE

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP3700447
Frances J Ratliff et al. Oconee County et al.
PLAINTIFF(S) DEFENDANT(S)

Submitted by: R. Lawton MclIntosh or
[] Self-Represented Litigant

Attorney for : [ | Plaintiff [ ] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [ ] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

0O O X 0O

OO

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ ]| See attached order (formal order to follow) [X] Statement of Judgment
by the Court:
ORDER INFORMATION

THE DEFENDANTS POSITION IS THAT SC CODE ANN. § 57-9-10 IS THE ONLY WAY TO CLOSE A
ROAD. THE COURT FINDS THAT THE STATUTORY PROCEDURE FOR ROAD CLOSURE IS NOT
THE ONLY WAY TO CLOSE A ROAD, BUT THAT COMMON LAW ABANDONMENT STILL
APPLIES. THE PLAINTIFFS DID NOT PROCEED UNDER THE STATUTORY REQUIREMENTS
UNDER § 57-9-10, SO THE ONLY ISSUE IN THIS CASE IS ABANDONMENT.

THE COURT FINDS THAT THERE IS AN EASEMENT OVER THE ROAD IN QUESTION AND THAT
THE ROAD IS A PUBLIC ROAD. FURTHER, THERE IS NO EVIDENCE THAT THE COUNTY
ABANDONED THE ROAD BY UNEQUIVOCAL ACTS SHOWING A CLEAR INTENT TO ABANDON.
THEREFORE, PLAINTIFFS PETITION TO HAVE THE ROAD DEEMED ABANDONED AND CLOSED
IS DENIED. MR. HOLLIDAY TO FILE A FORMAL ORDER.

This order [X] ends [_] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
$
$
$
SCRCP Form 4C (02/2017) Page 1 of 4
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If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2155

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4
R-000019

Lvv00LEdD220Z#3aASYD - SYATd NOININOD - 3INODO0 - INd €0:¢ €0 INC #20¢ - d311d ATIVIOINOHLDO3 13







Case Caption:

Case Number:

Type:

Oconee Common Pleas

Frances J Ratliff , plaintiff, eta VS Oconee County , defendant, et al
2022CP3700447

Order/Form 4

SR. LAWTON McINTOSH

S'/R.LAWTON McINTOSH
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF OCONEE
IN THE COURT OF COMMON PLEAS CASE NO. 2022 CP-37-00447

Frances J. Ratliff, et al. Oconee County, et al.

PLAINTIFF(S)

DEFENDANT(S)

[] Self-Represented Litigant

Attorney for : [_] Plaintiff X] Defendant
Submitted by: Andrew K. Holliday, Larry C. Brandt, and James W. Logan, Jr. or

0O O X 0O

OO

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_| See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [ ] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [_] Statement of Judgment

by the Court:

ORDER INFORMATION

This order [X] ends [_] does not end the case.
Additional Information for the Clerk :

Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

INFORMATION FOR THE JUDGMENT INDEX

Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
(List amount(s) below)
$
$
$
SCRCP Form 4C (02/2017) Page 1 of 4
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If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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FORM 4C INSTRUCTIONS—JUDGMENT IN A CIVIL CASE
(Instructions for Information Only-Not to be filed with Form 4C)

. Form 4C-Judgment in a Civil Case has been modified to add order information and
enrollment instructions for the clerk of court. The purpose of Form 4 has not changed
with the exception that judgment information is provided when applicable.

. Please note that the Form 4C must be attached to all orders that include information to

enroll in the judgment index. The clerk will not be responsible for reading the order to
determine enrollment information.

The attorney or prevailing party will prepare and attach the Form 4C when submitting the
proposed order that includes judgment enrollment information for the judgment index. The
judge will review and sign Form 4C when he or she signs an order that includes judgment
enrollment information for the judgment index.

. Form 4C is not required to be submitted to the Court with orders that do not include
information to enroll in the judgment index. If the clerk receives such an order without
Form 4C attached, the clerk should enter and process the order pursuant to Rule 58 and
Rule 77(d), SC Rules of Civil Procedure (i.e., the clerk should serve notice of entry of the
judgment by mail or provide the attorneys with copies of the signed order by other means).

The “Information for the Judgment Index” section should be completed when the judgment
affects title to real or personal property or if any amount should be enrolled. In the
“Judgment in Favor of” column, enter the name of the party to whom the judgment is
awarded. In the “Judgment Against” column, enter the name of the person to whom the
judgment is against. The judgment amount to be enrolled should be noted in the “Judgment
Amount” column. As necessary, describe any property referenced in the order if it is to be
enrolled in the judgment index. If there is no judgment information to enroll, indicate
“N/A” in one of the boxes in this section of the form.

To enter information to accommodate multiple parties, additional Form 4Cs may be used
as necessary. Additional space may be inserted on the form as necessary.

The section “For the Clerk of Court Office Use Only” should be completed by the clerk
as it has been with the previous version of Form 4.

SCRCP Form 4C (02/2017) Page 3 of 4
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10.

11.

12.

13.

14.

If the matter is on appeal to the Circuit Court, then the parties on the form should be
changed from Plaintiff and Defendant to Appellant and Respondent.

If an arbitrator prepares an order after arbitration, the arbitrator should strike through
“Circuit Court Judge” and indicate “Arbitrator” in the signature block.

If a Special Circuit Court Judge, Master in Equity, or Special Referee prepares an order
after hearing a Circuit Court matter, then he or she should strike through the title “Circuit
Court Judge” below the signature line and indicate the appropriate title.

When an Order of Foreclosure is filed, neither the parties or debt owed should be listed in
the Information for the Judgment Index Section, unless the foreclosure order specifically
requires entry of the full judgment amount before the foreclosure sale, pursuant to
Section 29-3-650 of the SC Code.

If the deficiency judgment is waived in a Foreclosure action, indicate N/A in the
“Judgment Amount To Be Enrolled” box.

Foreclosure actions should be ended by the Clerk of Court upon receipt of the Order of
Foreclosure. Subsequent information, including deficiency judgments, can be added to
the action after the case is ended. The Master in Equity should end the action in the MIE
system upon the receipt of the Order of Foreclosure.

When judgment enrollment information is included in the Information for the Judgment
Index Section (for example, when there is a deficiency judgment), only the parties who
the judgment is for and against should be included in the Section. Subordinate parties
and lienholders should not be included in the box if there is not a judgment amount
specifically for or against them.

Form 4C is not required to be attached to Transcripts of Judgment and Confession of
Judgment.
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STATE OF SOUTH CAROLINA

)

) COURT OF COMMONS PLEAS
COUNTY OF OCONEE )
Frances J. Ratliff, Edward J. Ratliff, Jr.,
James L. Ratliff, Lucretia B. Morgan,
Sherri Akers Crisp, Amy Cawthon,
ORDER

Plaintiffs,

V.

Oconee County, Globe, A South Carolina
Limited Partnership, Farmes, A South
Carolina Limited Partnership,

Case No.: 2022-CP-37-00447

)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

The above captioned matter came before me, the undersigned, at the regularly scheduled
term of Common Pleas Court for Oconee County, South Carolina, commencing on June 12, 2024
as a non-jury matter and was heard over the course of three days in which numerous witnesses
testified and a plethora of deeds and plats of record pertaining to Ellenburg Road (WA-42) were
admitted into evidence (Defendants’ Exhibit 1).

Upon conclusion of the trial, the Court took the matters presented under consideration and,
after giving its careful consideration and attention to all of the evidence, particularly the deeds and
plats contained in Defendants’ Exhibit 1, the Court makes the following findings of fact:

FINDINGS OF FACT

1. Ellenburg Road, also known and designated as WA-42 by Oconee County, has been a
public road since at least 1946 as evidenced by deed of J.J. Younce to Larkin Mayfield, Jr.,
recorded in Deed Book 5-R, Page 190 records of Oconee County. That deed specifically

refers to Ellenburg Road as a public road.
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. An express easement or deeded right-of-way for any portion of Ellenburg Road (WA-42)
conveying the roadway or an easement for the roadway to any governmental entity over
the subject properties evidently does not exist.

The deed of J.J. Younce to Eugene J. Kelley, dated November 17, 1947 and recorded in
Deed Book 5-Y, Page 283, also references what is now referred to as Ellenburg Road and
again describes it as a public road.

Other deeds and plats admitted into evidence as part and parcel of Defendants’ Exhibit 1
clearly show what is now Ellenburg Road or portions thereof and refer to the road as a
public road, county road and/or an unnamed paved road. Even members of the Ratliff
family commissioned a plat and placed it of record clearly delineating Ellenburg Road as
a public or a county road (Plat Book B-754 at Page 6, Records of Oconee County, South
Carolina).

Oconee County Roads and Bridges employees testified and presented documentary
evidence that the portion of Ellenburg Road not inundated by the waters of Lake Keowee
had been maintained by the County to present date (from Knox Road to the border of
Defendants’ property) and the County considered Knox Road to be a public roadway all
the way from Knox Road to the end of the pavement at the border of Defendants’ property.
. As indicated during the cross examination of Jay Ratliff, the spokesman for the Ratliff
family at the BZA hearing on November 30, 2021, he clearly stated that Ellenburg Road,
according to his memory, originally ran from what is now Knox Road, formerly S.C.
Highway 183, to High Falls Church and was a state highway until a major portion of

Ellenburg Road, WA-42, was inundated by the waters of Lake Keowee. He also
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acknowledged at that time that the portion of Ellenburg Road not flooded by the waters of
Lake Keowee devolved to Oconee County pursuant to law.

Other maps in evidence were also presented attesting to the fact that Ellenburg Road was
a publicly dedicated roadway running from Knox’s Store on what is now Knox Road (old
SC 183) to High Falls Church and tied in and/or intersected with other public roadways in
the community. Evidence further showed that once Lake Keowee was built, a major
portion of Ellenburg Road, WA-42, was inundated by the waters of Lake Keowee;
however, the westernmost portion of Ellenburg Road extended from Knox Road to the
property of Defendants and has continued to be used by the general public to access Harbor
Oaks Subdivision as well as John’s Marine Service. Also, it was and is the only access to
Defendants’ property as is shown on Plat Book B291 at Page 1 by which Defendants’
property was conveyed to Defendants by Crescent Communities on December 3, 2008.
There is also evidence that at sometime there was an End of County Maintenance sign at
the end of the pavement at the border of Defendants’ property; however, there was a lot of
controversy concerning the sign in that there were allegations that there had been an End
of County Maintenance sign at the top of the hill where the Ratliff property began.
Witnesses attesting to the sign being located at the top of the hill, however, testified that
the sign was white with black lettering. Further, Plaintiffs and witnesses called on their
behalf regarding the location and description of this sign differed from one another.
Conversely, Oconee County employees testified such signs used by Oconee County were
green in color with white lettering, and a photo showing such a County sign, at one time,
on Defendants’ property where the pavement ends was also entered into evidence. Defense

witnesses testified and County records entered into evidence show that the End of County
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10.

11.

12.

Maintenance sign was only at a single location, at the end of the asphalt and located upon
Defendant’s property.

The evidence also shows that numerous deeds and plats of property included in Defendants
Exhibit 1 show Ellenburg Road (WA-42) as an Oconee County maintained roadway from
Knox Road to the end of the asphalt at the border of Defendants’ property where the
pavement ends.

A photograph of an End of County Maintenance sign where the pavement stopped at the
border of Defendants’ property was also entered into evidence. No photo was introduced
into evidence showing any other End of County Maintenance sign at any other location.

It is also undisputed that the northernmost portion of the previous paving which is at issue
to the beginning of Defendants’ property is owned approximately to the centerline of said
roadway by the Plaintiffs and the southernmost half of the disputed road is owned by
Defendants. Plaintiffs, however, never offered any evidence or attempted to explain how
they could dispossess the Defendants of land to which they owned the fee.

The Ratliffs also claim that in or about 2009 they had a meeting with Prince Brown, a road
department technician with Oconee County, who represented to them that the County did
not maintain that part of Ellenburg Road that ran in front of the Ratliff property. Prince
Brown is deceased, however, and was not available to testify or refute the allegations of
Plaintiffs, but even if he did make such statements there is/was no evidence presented by
the Plaintiffs that Mr. Brown had the authority to make the alleged representations and/or
that he was duly empowered or authorized to abandon maintenance on public roadways
belonging to the County or, in essence, to give away public assets [City of Myrtle Beach v.

Parker 260 S.C. 475, 197 S.E.2d 290 (Sup. Ct. 1973)]. Again, the Ratliffs admitted that
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13.

14.

15.

they only owned to the approximate center of the disputed portion of the roadway and
Defendants owned the other approximate half, notwithstanding that they are now claiming
“ownership” of all of the road as it being their private driveway.

The Plaintiffs also testified that their father had, in conjunction with T. B. Ellenburg (a
prior owner of a portion of the subject real estate in question and for whom the Road is
named) paved the road in the 1980s. None of the Plaintiffs could place an absolute date on
when this occurred and they produced no records for this paving. The only maintenance
records produced were for gravel and concrete which were placed solely on the Plaintiff’s
property and not within the roadbed. Plaintiffs further testified that they were unaware of
any survey of their property from the “Bearden Plat” of 1973 until 2020. Plaintiff’s expert
witness, surveyor Eliotte Quinn, additionally testified about finding the historical pins set
in the asphalt, which included a rail road spike, a common practice in the 1970s. Mr. Quinn
further testified in his expert opinion that any later repaving would have destroyed or at
least covered these magnetic nails and rail road spikes. Therefore, the Plaintiff’s claims of
their father paving the road are simply not credible.

It is also uncontroverted that no action has ever been brought by anyone to close any portion
of Ellenburg Road pursuant to S.C. Code 857-9-10 and the same was stipulated to by the
Plaintiffs.

Ms. Kalashnikova of the South Carolina Department of Transportation testified that
although the South Carolina Highway Department did not have any records of Ellenburg
Road ever being in the state inventory, it did have records which, in her opinion, showed

that the road was a public roadway.
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16. There was also testimony and evidence presented that Oconee County has, to present date,
claimed such portion of the roadway in question as a public County road and has on several
occasions mowed the shoulders, cleaned out the ditches and did some sporadic
maintenance thereon.

17. Although the maintenance records for that portion of the roadway over which abandonment
was alleged was somewhat sparce, there was absolutely no showing that County had
abandoned and/or relocated the highway to a new location nor that abutting property
owners had built fences around any portion of the roadway and/or otherwise obstructed the
roadway. In fact, it was the County’s claim that it was in their system for maintenance all
the way from Knox Road to the border of Globe and Farmes’ property.

CONCLUSIONS OF LAW

The Defendants assert that the only way to close a public road is by compliance with S.C.
Code 857-9-10 pursuant to the holding of the cases of S.C. Dept. of Transportation v. Henson
Family Holdings, LLC, et al., 361 S.C. 649, 606 S.E.2d 781 (2004) and Town of Kingstree v.
Chapman, 405 S.C. 282, 747 S.E.2d 494 (Ct. App. 2013), and all parties agree that no action has
been brought by anyone to close any portion of Ellenburg Road pursuant to that statutory process.
The Court, however, is of the opinion that the claim of abandonment under common law is
independent of said statute. Accordingly, over the objections of Defendants, the Plaintiffs were
granted full opportunity to be fully heard on the grounds of abandonment; however, the Court finds
that there is no evidence that Oconee County abandoned the road by unequivocal acts showing a
clear intent to abandon.

There are four (4) cases that are controlling and determinative on the “abandonment” issue

under common law. In the first case, the South Carolina Supreme Court, in Wessinger v. Goza,
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231 S.C. 607; 99 S.E.2d 395 (1957), held that a basic tenant of common law is that once a public
road, always a public road and even an abandoned highway may not be closed without the consent
of the persons whose property fronts thereon or over whose land it passes. In the present case,
Ellenburg Road is still being used as a public road for access to properties along and on both sides
of Ellenburg Road, including the Plaintiffs’ property used by the “public” for “public” purposes to
deliver and pick-up their boats at John’s Marine Service, Inc., which specifically includes the
portion of the Plaintiffs’ real property directly across from a portion of the Farmes and Globe real
property. As such the entirety of the portion of Ellenburg Road, having not been inundated by the
waters of Lake Keowee, is still possible to traverse and the use of the same has not wholly failed.
There has been neither a discontinuance of the public road in question nor an abandonment of that

road and no sufficient evidence of any abandonment of that road has been shown by clear and

convincing evidence. There is no evidence that the use for which the property was dedicated has

become impossible or that the object of the use for which the property is dedicated has failed. Any

past/present use of this road is totally consistent with the declared purpose of dedication and,
therefore, will not support a charge of abandonment. At best for the Plaintiffs there is conflicting
evidence of the discontinuance of maintenance at some portions of Ellenburg Road, but no
evidence of any abandonment as defined by the applicable case authorities exists. Oconee County
has never abandoned any portion of Ellenburg Road! The real property owner (Globe and Farmes)
of approximately one half of the underlying fee on which Ellenburg Road is located as well as the
strip property to southeastern side of the road directly across from the Ratlif property has never
consented to the abandonment of that section and intends to use that public road for access to the

public development of its property purchased from Crescent Communities SC, LLC!
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The second case is K & A Acquisition Group, LLC, v. Island Pointe, LLC, 383 S.C. 563;
682 S.E.2d 252 (2009). In that case, the Department of Transportation (DOT) and the City of Folly
Beach sought a declaration that a tract of land on a neighboring island that was part of a former
toll road remained a public right of way. In its opinion, the Supreme Court of South Carolina made
the following statements:

A. “...we find the “old” Folly Beach Road was dedicated to the public and this public
easement remained intact after the new road was created and until the SCDOT
affirmatively abandoned the route of the former toll road.

B. “...[W]e disagree that the “discontinuance” or relocation of the route was sufficient to
constitute abandonment. The terms “discontinuance” and “abandonment” are not
synonymous.”

C. “Ordv. Fugate, 207 Va. 752, 152 S.E.2d 54, 59 (1967) (noting that discontinuance of
public road should not carry the same effect as abandonment and stating “under the
present statutes the discontinuance of a secondary road means merely that it is removed
from the state secondary road system. Discontinuance of a road is a determination only
that it no longer serves public convenience warranting its maintenance at public
expense. The effect of discontinuance upon a road is not to eliminate it as a public road
or to render it unavailable for public use.”

D. “...a party must “show the abandonment by clear and unequivocable evidence. An
abandonment occurs where the use for which the property is dedicated becomes
impossible of execution, or where the object of the use for which the property is

dedicated wholly fails. Any use which is not inconsistent with the declared purpose of

a dedication will not support a charge of abandonment.” (Emphasis added).
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. ““The rights of purchasers under a map and of the general public cannot be lost by the
unauthorized acts of the governing or controlling officials of the municipality, or by

their neglect, but only by legal abandonment by the public as well as the officials.” 26

C.J.S. Dedication s 63 at page 552.” (Emphasis added).
. “An easement created by dedication may be abandoned by unequivocal act showing a
clear intent to abandon. To constitute abandonment, the use for which the property is

dedicated must become impossible for execution or the object of the use must wholly

fail. Generally, a mere misuser or nonuser does not constitute abandonment of land
dedicated to public use.” (Emphasis added).

. By way of example, the Court quoted the case of Williams v. Woodward, 240 S.W.2d
94 (Ky.Ct.App. 1951) which held that the State Highway Department abandoned

roadway and relocated new highway. abutting property owners built fences around

roadway and otherwise obstructed it, and roadway had not been used to any substantial

extent by the public for some years are examples of an abandonment of a highway.

(Emphasis added).
. The case of Hart v. Town of Shafter, 348 Ill.App.3d 713, 284 Ill.Dec. 699, 810 N.E.2d

489, 491 (2004) the Court cited with approval the statement that “[A]n abandonment

will be found only where the public has acquired the legal right to another road or where

the necessity for another road has ceased to exist.” (Emphasis added).

See also the final two (2) cases: Carolina Land Co. v. Bland, 265 S.C. 98, 109, 217

S.E.2d 16, 21 (1975) and Judy v. Kennedy, 398 S.C. 471, 728 S.E.2d 484 (2012).
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Based upon this controlling authority, the Court finds that there is no evidence that Oconee
County has abandoned the road by clear and unequivocal acts showing a clear intent to abandon.
Accordingly, Plaintiffs’ petition to have the road deemed abandoned and closed is denied. Further,
Ellenburg Road from its intersection of Knox Road to the border of the Defendant’s property is a
public road until such time as a party obtains a Court ordered closure of all or some portion of the
same or in the event Oconee County, through some clear and unequivocal act, abandons the same.

IT IS SO ORDERED this day of ,2024.

The Honorable R. Lawton MclIntosh,
Presiding Judge, Oconee County,
Tenth Judicial Circuit
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE TENTH JUDICIAL CIRCUIT
)

COUNTY OF OCONEE

Frances J. Ratliff, Edward J. Ratliff, Jr.,
James L. Ratliff, Lucretia B. Morgan,
Sherri Akers Crisp, Amy Cawthon,

Case No. 2022-CP-37-

Plaintiffs, SUMMONS

V.

Oconee County, Globe, A South Carolina
Limited Partnership, Farmes, A South
Carolina Limited Partnership,

Defendants.
TO THE DEFENDANTS NAMED ABOVE:
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
a copy of which is hereby served upon you, and to serve a copy of your Answer to said Complaint
on the subscriber at their offices, 1513 Hampton Street, Post Office Box 11208, Columbia, South
Carolina, 29211, within Thirty (30) days after the service hereof, exclusive of the date of such
service; and if you fail to answer the Complaint within the time aforesaid, judgment by default

will be rendered against you for the relief demanded in the Complaint.

Respectfully submitted,

s/ David L. Paavola

Keith M. Babcock, S.C. Bar No. 456
kmb@lewisbabcock.com

David L. Paavola, S.C. Bar No. 100714
dlp@lewisbabcock.com

Lewis Babcock L.L.P.

1513 Hampton Street (29201)

P.O. Box 11208

Columbia, SC 29211

(803) 771-8000

Attorneys for Plaintiffs

Columbia, SC
June 17, 2022
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE TENTH JUDICIAL CIRCUIT
COUNTY OF OCONEE )
Frances J. Ratliff, Edward J. Ratliff, Jr., ) Case No. 2022-CP-37-
James L. Ratliff, Lucretia B. Morgan, )
Sherri Akers Crisp, Amy Cawthon, )
)
Plaintiffs, ) COMPLAINT
v. ) FOR
) DECLARATORY
Oconee County, Globe, A South Carolina ) JUDGMENT
Limited Partnership, Farmes, A South )
Carolina Limited Partnership, )
)
Defendants.
)

Plaintiffs Frances J. Ratliff, Edward J. Ratliff, Jr., James L. Ratliff, Lucretia B. Morgan,
Sherri Akers Crisp, and Amy Cawthon (collectively, “Plaintiffs”), would respectfully show unto
the Court as follows:

INTRODUCTION

Plaintiffs own land situated at 585 Ellenburg Road and 599 Ellenburg Road in Seneca,
South Carolina. Plaintiffs own a paved private driveway running along the southern end of these
properties that dead ends at the eastern end of 599 Ellenburg Road (hereinafter, the “Private
Driveway”). The Private Driveway is partially on Plaintiffs’ property (585 Ellenburg Road and
599 Ellenburg Road) and partially on adjacent property owned by Defendant Globe, A South
Carolina Limited Partnership, and Defendant Farmes, A South Carolina Limited Partnership, with
the majority of the paving on Plaintiffs’ property.! The Private Driveway connects Plaintiffs’
properties to the public road system. Plaintiffs, and their heirs or predecessors in title, paved the

Private Driveway in the mid-1980’s and for forty years have maintained it as private property. The

! Plaintiffs do not waive, and specifically reserve, the right to claim ownership of the entire area
of the private driveway that they paved, used, and maintained for forty years.
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Private Driveway also serves patrons of John’s Marine Service, Inc. (“John’s Marine”), which has
been located on 599 Ellenburg Road since 1982. Oconee County has no easements of record over
the Private Driveway and has never performed road maintenance on the Private Driveway.

On April 25, 2022, the Oconee County Board of Zoning Appeals (the “BOZA”) granted a
road variance application that was premised on the erroneous conclusion that Oconee County has
a prescriptive easement over the Private Driveway. Plaintiffs appealed this decision. (See Am.
Compl. John’s Marine Service, Inc., Frances J. Ratliff, Edward J. Ratliff, Jr., James L. Ratliff,
Lucretia B. Morgan, Sherri Akers Crisp, Amy Cawthon v. Oconee County Board of Zoning
Appeals, Ridgewater Engineering & Surveying, LLC, Case No. 2022-CP-37-00396, attached as
Exhibit A).

This action seeks a declaration that Oconee County does not have a prescriptive easement
over the Private Driveway.

PARTIES, JURISDICTION, AND VENUE

1. Plaintiffs Frances J. Ratliff, Edward J. (“Jay”) Ratliff Jr., James L. (“Jimmy”)
Ratliff, Sherri Akers Crisp, and Amy Cawthon each have an ownership interest in 599 Ellenburg
Road Seneca, South Carolina (TMS #150-00-01-100, hereinafter “599 Ellenburg”).

2. Plaintiffs James L. (“Jimmy”) Ratliff and Lucretia B. Morgan both have an
ownership interest in real property located at 585 Ellenburg Rd Seneca, South Carolina
(TMS#150-00-01-099, hereinafter “585 Ellenburg”).

3. Defendant Oconee County is a political subdivision of the State of South Carolina

and a body politic and corporate pursuant to S.C. Code Ann. § 4-1-10.

2
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4. Defendant Globe, A South Carolina Limited Partnership, is a entity organized and
existing under the laws of the state of South Carolina, and an owner of real property impacted by
this suit, known as TMS #150-00-01-459.

5. Defendant Farmes, A South Carolina Limited Partnership, is a entity organized and
existing under the laws of the state of South Carolina, and an owner of real property impacted by
this suit, known as TMS #150-00-01-459.

6. Pursuant to the South Carolina Uniform Declaratory Judgments Act, S.C. Code
Ann. § 15-53-10, et seq., and South Carolina Rule of Civil Procedure 57, this Court can adjudicate
the property rights as between Plaintiffs and Defendants.

7. Venue is proper in Oconee County because this action concerns real property
located in Oconee County.

FACTUAL BACKGROUND

8. Edward (John) Ratliff and Francis (Jan) Ratliff purchased 599 Ellenburg in 1981
and co-located their home on the property along with John’s Marine, which was moved to the
property from downtown Seneca in 1982. John Ratliff started John’s Marine in 1972.

9. At the time the Ratliffs purchased 599 Ellenburg in 1981, T.B. Ellenburg owned
the adjacent property located at 585 Ellenburg. Descendants of T.B. Ellenburg owned 585
Ellenburg until 2020 when it was sold to Plaintiffs James Ratliff and Lucretia Morgan.

10.  Upon information and belief, at some point before or around the mid-1980’s,
Oconee County paved a portion of Ellenburg Road from Knox Road to approximately the western
edge of 585 Ellenburg, at which location Oconee County installed an “End of County

Maintenance” sign.

3
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11. In the mid-1980’s, T.B. Ellenburg and John Ratliff, as fee owners of the private
driveway running in front of 585 & 599 Ellenburg, undertook the expense of paving their
respective portions of the private drive and for forty years have maintained the road as private
property (the “Private Driveway”). The Private Driveway dead ends at 599 Ellenburg and John’s
Marine. The paved Private Driveway is on Plaintiffs’ property (585 Ellenburg Road and 599
Ellenburg Road) and the adjacent landowners’ property, with the majority on Plaintiffs’ property.

12.  Defendants Globe, A South Carolina Limited Partnership, (“Globe”), and Farmes,
A South Carolina Limited Partnership, (“Farmes”), jointly own an undeveloped 15-acre tree or
arrowhead-shaped peninsula on Lake Keowee, TMS #150-00-01-459 (referred to as “Arrowhead
Point”).2 The “trunk” section of this tract is adjacent to 585 Ellenburg and 599 Ellenburg and a
portion of this property is part of the paved Private Driveway. Globe and Farmes purchased the
Arrowhead Point property in 2008.

13.  Property lines for 585 Ellenburg, 599 Ellenburg, and Arrowhead Point adjoin in the
paved section of the Private Driveway, the majority of which is on Plaintiffs’ property.

14.  Upon information and belief, Oconee County undertook at certain times to stripe
the center line of the public section of Ellenburg Road, stopping where the Private Driveway begins
and never reaching 585 Ellenburg or 599 Ellenburg.

15.  Upon information and belief, Oconee County has no records of public maintenance
of the Private Driveway.

16.  Upon information and belief, Oconee County maintenance on Ellenburg Road has

ended west of 585 Ellenburg for decades.

2 The deed reflects TMS#150-00-01-444, which is believed to now be known as TMS#150-00-01-
459. Oconee County Register of Deeds Book/Page 1695/87.

4
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17.  Upon information and belief, Oconee County has no documentation that the Private
Driveway is part of the county road system.

18.  In 2009, Plaintiff Francis J. Ratliff and her daughter-in-law, met with employees of
the Oconee County Roads and Bridges Department. These employees provided Ms. Ratliff with
a plat indicating that the county’s maintenance of Ellenburg Road ended at a green highlighted
marker at 565 Ellenburg Road. This is where an “End of County Maintenance” sign had been
located for years before it was inexplicably removed.

19.  There are no deed restrictions and no easements reflected on the recorded plat for
599 Ellenburg.

20.  On April 25, 2022, variance application #VA21-011 was before the BOZA for a
hearing and vote. This variance application concerned a future public road that would utilize
Plaintiffs’ Private Driveway as part of the required right-of-way for the new public road. The
BOZA granted the variance based on its conclusion that Oconee County has a prescriptive
easement over the Private Driveway. See Exhibit A. The BOZA erred in concluding that the
county has a prescriptive easement over the Private Driveway.

21. A prescriptive easement must be proven by clear and convincing evidence.

22.  Oconee County does not have a prescriptive easement over the Private Driveway.

FIRST CAUSE OF ACTION
(Declaratory Judgment)

23.  Plaintiffs reallege each and every allegation set forth above as if repeated verbatim
herein.
24.  Oconee County does not have a recorded easement over Plaintiffs’ Private

Driveway located at 585 Ellenburg and 599 Ellenburg.

5
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25.  Oconee County does not have any records reflecting maintenance to the Private
Driveway.
26.  Oconee County does not have any records reflecting continued and uninterrupted
use or enjoyment of the right over the Private Driveway for a period of twenty years.
27.  Oconee County does not have any records indicating that the Private Driveway has
ever been a county road or part of any public road system and that it still is today.
28.  Plaintiffs are the fee owners of their portion of the Private Driveway.
29. Plaintiffs have used and maintained the entire Private Driveway as private property
for forty years.
30.  The Plaintiffs are informed and believe that they are entitled to a declaration by this
Court that Oconee County does not have a prescriptive easement over the Private Driveway, or
any portion of 585 Ellenburg or 599 Ellenburg.
PRAYER FOR RELIEF
WHEREFORE, the Plaintiffs prays for relief and judgment as follows:
A. Order declaring that Oconee County does not have a prescriptive easement over the
Private Driveway or Plaintiffs property located at 585 Ellenburg or 599 Ellenburg;
B. Awarding Plaintiffs their costs and expenses incurred in this action, including
reasonable attorneys’ fees, expert fees, and all other costs and expenses; and

C. Granting such other and further relief as the Court deems just and proper.

6

R-000043

Lvr00LE£dD220Z#3aASVD - SY3ITd NOININOD - 3INODO0 - INd 9T-€ LT unr 220 - d31Id AT1VIINOHLO3 13







Columbia, SC
June 17, 2022

Respectfully submitted,

s/ David L. Paavola

Keith M. Babcock, S.C. Bar No. 456
kmb@]lewisbabcock.com

David L. Paavola, S.C. Bar No. 100714
dlp@lewisbabcock.com

Lewis Babcock L.L.P.

P.O. Box 11208

Columbia, SC 29211

(803) 771-8000

Attorneys for Plaintiffs
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ELECTRONICALLY FILED - 2022 Jun 17 3:16 PM - OCONEE - COMMON PLEAS - CASE#2022CP3700447

Exhibit A
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE TENTH JUDICIAL CIRCUIT
COUNTY OF OCONEE )
John’s Marine Service, Inc., Frances J. ) Case No. 2022-CP-37-00396
Ratliff, Edward J. Ratliff, Jr., James L. )
Ratliff, Lucretia B. Morgan, Sherri Akers )
Crisp, Amy Cawthon, )
) AMENDED COMPLAINT
Petitioners/Appellants, ) (Appeal from the Board of Zoning
v. ) Appeals)
)
Oconee County Board of Zoning Appeals, )
Ridgewater Engineering & Surveying, LLC, )
)
Defendants/Respondents. )
)

Petitioners/Appellants John’s Marine Service, Inc., Frances J. Ratliff, Edward J. Ratliff,
Jr., James L. Ratliff, Lucretia B. Morgan, Sherri Akers Crisp, and Amy Cawthon (collectively,
“Petitioners”), appealing a decision by the Oconee County Board of Zoning Appeals ("BOZA”)
granting road variance application #VA21-011, respectfully allege unto this Court:

This appeal concerns whether Oconee County has a prescriptive easement over a paved
section of Ellenburg Road that is privately owned by Petitioners and the adjacent property owners,
and whether from that prescriptive easement the BOZA can then grant a right-of-way variance for
the construction of a new public road (and accompanying nineteen-home subdivision) that will tie
in to that prescriptive easement. The paved private driveway is partially on Petitioners’ property
(585 Ellenburg Road and 599 Ellenburg Road) and partially on adjacent landowners’ property,
with the majority of the paving on Petitioner’s property. !

The BOZA grant of variance application #VA21-011 was erroneous for the following

reasons:

! Petitioners do not waive, and specifically reserve, the right to claim ownership of the entire area
of the private driveway that they paved, used, and maintained for forty years.
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1. BOZA concluded that Oconee County held a prescriptive easement over
Petitioners’ property without having any sworn testimony, documentary, or any other evidence
supporting the existence of such an easement, and where Petitioners provided documents and
sworn affidavits to the contrary. Prescriptive easements must be shown by clear and convincing
evidence. This standard was not met. Because the BOZA failed to find a prescriptive easement
by clear and convincing evidence, it lacked jurisdiction to grant a variance for a new public road
and order the abandonment of Petitioners’ land.

1l BOZA’s decision unilaterally increased and modified the burden on Petitioners’
property. Assuming Oconee County has an easement over Petitioners’ property, which is
expressly denied, the BOZA’s grant of the variance expands a dead end road for the development
of a nineteen-home subdivision bringing an estimated additional 200 cars a day past Petitioners’
property. Such additional traffic will impact the way John’s Marine has conducted business at the
same location for the past forty years. It was error for BOZA to grant a variance that materially
increases and changes the burden on Petitioners’ property.

1il. BOZA’s Order granting the variance states that the “character of the district WILL
be harmed by the granting of the variance.” (Emphasis added). Granting a variance in light of
such a conclusion is arbitrary, capricious, and an abuse of discretion.

1v. BOZA granted the variance application without knowing the final location of the
proposed public roadway. Documents submitted to the BOZA showed that the location of the
roadway was not final and that under certain scenarios it may push the roadway nine feet onto
Petitioners’ property, which will further negatively impact John’s Marine’s ability to conduct
business. BOZA’s decision to approve the variance without knowing the final location of the

roadway and the full impact to John’s Marine was arbitrary, capricious, and an abuse of discretion.

2
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V. BOZA is required by statute to provide a written explanation for its findings. The
BOZA Order granting the variance does not contain an explanation for why the variance will not
be of substantial detriment to John’s Marine under the varying road location scenarios. BOZA
was presented with drawings showing that under certain scenarios Petitioners will lose land and
John’s Marine’s operations will be greatly impacted. The BOZA did not adequately explain its
finding of no substantial detrimental impact to John’s Marine in light of the information before it
that the roadway location was not final.

For these reasons, the BOZA Order should be reversed.

PARTIES, JURISDICTION, AND VENUE

1. Petitioner John’s Marine Service, Inc., (“John’s Marine”) is an entity organized
and existing under the laws of the state of South Carolina, with its primary place of business
operations located at 599 Ellenburg Road Seneca, South Carolina (TMS #150-00-01-100,
hereinafter “599 Ellenburg”).

2. Petitioners Frances J. Ratliff, Edward J. (“Jay”’) Ratliff Jr., Sherri Akers Crisp,
and Amy Cawthon each have an ownership interest in 599 Ellenburg.

3. Petitioner James L. (“Jimmy”’) Ratliff is the President of John’s Marine Service,
an owner of 599 Ellenburg, and an owner of real property located at 585 Ellenburg Rd Seneca,
South Carolina (TMS#150-00-01-099, hereinafter “585 Ellenburg”).

4. Petitioner Lucretia B. Morgan is an owner of 585 Ellenburg.

5. Oconee County is a political subdivision of the State of South Carolina and a body
politic and corporate pursuant to S.C. Code Ann. § 4-1-10. In accordance with S.C. Code Ann. §

6-29-780, Oconee County created a Board of Zoning Appeals, which is a quasi-judicial body

3
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empowered to hear appeals from Zoning Administrators, applications for variances, and
application for special exceptions.

6. Defendant/Respondent Ridgewater Engineering & Surveying, LLC is a South
Carolina limited liability company with its principal place of business in Anderson County, South
Carolina, and was the applicant for the variance at issue in this appeal.

7. This Court has jurisdiction over the parties and the subject matters as provided by
S.C. Code § 6-29-820(A), which states that “A person who may have a substantial interest in any
decision of the board of appeals . . . may appeal from a decision of the board to the circuit court in
and for the county, by filing with the clerk of the court a petition in writing setting forth plainly,
fully, and distinctly why the decision is contrary to law.”

8. Venue is proper in Oconee County as the acts herein occurred in Oconee County
and the properties at issue are located in Oconee County.

PROCEDURAL BACKGROUND

9. This appeal is from the April 25, 2022 decision of the BOZA granting Ridgewater
Engineering and Surveying’s (“Ridgewater”) variance application #VA21-011 for a variance of
18.1° from the 50° right-of-way required for construction of a new public road.

10.  Variance application #VA21-011 initially came before the BOZA on November 30,
2021, then again on January 24, 2022, and finally for a vote on April 25, 2022.

11.  The BOZA order being appealed in this matter was issued and mailed on May 11,
2022, attached as Exhibit 1 (the “Variance Order”).

12.  The Variance Order sets forth the following conclusions:

i.  There ARE extraordinary and exceptional conditions pertaining to the
particular piece of property;

ii.  These conditions DO NOT generally apply to other property in the vicinity;

4
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iii.  Because of these conditions, the application of this chapter to the particular
piece of property WOULD effectively prohibit or unreasonably restrict the
utilization of the property; and

iv.  The authorization of a variance WILL NOT be of substantial detriment to
adjacent uses or to the public good, and the character of the district WILL
be harmed by the granting of the variance. (Emphasis added).

13.  The Variance Order was approved with the following conditions:

1. Order approved subject to proper abandonment procedures;

ii.  Compliance with all ordinances and state law on acceptance into the County
roadway system;

iii.  Developer grant/ deed John’s Marine property so that there is reasonable,
unimpeded access to the new road.

14. The Variance Order is premised on Oconee County having a preexisting
prescriptive easement along the entire paved section of Ellenburg Road, including in front of
John’s Marine. This fact is disputed by Petitioners. Petitioners objected to variance application
#VA21-011 and submitted documents showing that Oconee County does not have a prescriptive
easement across 585 Ellenburg and 599 Ellenburg.

15. The Variance Order is also premised on the assumption that Oconee County can
unilaterally increase the burden of a prescriptive easement on a servient estate. Petitioners dispute
this conclusion.

16.  The Variance Order concludes that the variance will not be of substantial detriment
to adjacent uses. Petitioners submitted documents showing that variance application #VA21-011
would be of substantial detriment to John’s Marine. Petitioners also submitted drawings showing
that the location of the final roadway was not final and there is a possibility that the location of the

final roadway would shift considerably towards John’s Marine and cause further detriment. The
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BOZA approved the variance application without knowing the location of the final roadway and
the full extent of the impacts to John’s Marine.
17. The BOZA voted to approve variance application #VA21-011 over Petitioners’

objections.

FACTUAL BACKGROUND

18.  Edward (John) Ratliff and Francis (Jan) Ratliff purchased 599 Ellenburg in 1981
and co-located their home on the property along with John’s Marine, which was moved to the
property from downtown Seneca in 1982.

19. At the time the Ratliff’s purchased 599 Ellenburg in 1981, T.B. Ellenburg owned
the adjacent property located at 585 Ellenburg. Descendants of T.B. Ellenburg owned 585
Ellenburg until 2020 when it was sold to Petitioners James Ratliff and Lucretia Morgan.

20.  Upon information and belief, at some point before or around the mid-1980’s,
Oconee County paved a portion of Ellenburg Road from Knox Road to approximately the western
edge of 585 Ellenburg, at which location Oconee County installed an “End of County
Maintenance” sign. In the mid-1980’s, T.B. Ellenburg and John Ratliff, as fee owners of the
private driveway running in front of 585 & 599 Ellenburg, undertook the expense of paving their
respective portions of the private drive and for forty years have maintained the road as a private
driveway (hereinafter, the “Private Driveway”). The Private Driveway dead ends at John’s Marine.
The paved Private Driveway is on Petitioners’ property (585 Ellenburg Road and 599 Ellenburg

Road) and the adjacent landowners’ property, with the majority on Petitioner’s property.
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21.  Upon information and belief, Oconee County undertook at certain times to stripe
the center line of the public section of Ellenburg Road, stopping where the Private Driveway begins
and never reaching 599 Ellenburg. Attached as Exhibit 2 (Excerpt from April 25, 2022 Hearing
Exhibit Backup Materials, 155-161).

22.  Upon information and belief, Oconee County has no records of public maintenance
of the Private Driveway.

23.  Jan Ratliff, who has been an owner of 599 Ellenburg since 1981, provided an
affidavit to Oconee County stating that:

1. In 2009, she, along with her daughter-in-law, met with employees of the
Oconee County Roads and Bridges Department. These employees provided
Ms. Ratliff with a plat indicating that the county’s maintenance of Ellenburg
Road ended at green highlighted marker at 565 Ellenburg Road.

ii.  The green marker was where the “End of County Maintenance” sign had
been located for years before it was moved.

iii.  Her family has continuously maintained the paved portion of Ellenburg
Road to the east of the endpoint of county maintenance, and the county has
not engaged in any maintenance of the Private Driveway. Exhibit 3 (Jan
Ratliff Aff. (Jan. 7, 2022)).

24.  Globe, A South Carolina Limited Partnership, (“Globe”), and Farmes, A South
Carolina Limited Partnership, (“Farmes”), jointly own an undeveloped 15-acre tree or arrowhead-

shaped peninsula on Lake Keowee, TMS #150-00-01-459 (referred to as “Arrowhead Point”).?

2 The deed reflects TMS#150-00-01-444, which is believed to now be known as TMS#150-00-01-
459. Oconee County Register of Deeds Book/Page 1695/87.
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The “trunk™ section of this tract is adjacent to 585 Ellenburg and 599 Ellenburg and a portion of
this property is part of the paved Private Driveway.

25.  Globe and Farmes purchased the Arrowhead Point in 2008. At the time Globe and
Farmes purchased this property, Oconee County Ordinances required a 50° right-of-way for roads
serving more than ten homes. Exhibit 4 (Excepts from Amended Minutes April 25, 2022, 368-
379 (Ordinance 2000-09, § 6.2.3 Private Roads; Ordinance 2006-12, § 2.7.7 Road Design)).

26.  Upon information and belief, Globe and Farmes have entered into a contract for the
development of Arrowhead Point for a nineteen-home subdivision. Upon information and belief,
the size of the Arrowhead Point subdivision will require the developer to construct a public road.

27.  Arrowhead Point does not currently have public road access and it is not adjacent
to the public road system. The closest vehicular access to the Arrowhead Point is Petitioners’
Private Driveway.

28.  Property lines for 585 Ellenburg, 599 Ellenburg, and Arrowhead Point run along
the Private Driveway, the majority of which is on Petitioners’ property.

VARIANCE APPLICATION

29.  Pursuant to Oconee County Ordinance Section 26-3(e)(1), public roads require a
minimum of 50’ right-of-way.

30.  According to the drawings and application submitted by Ridgewater, the narrowest
section of the proposed public road to service Arrowhead Point is 31.9°. As such, Ridgewater
submitted variance application #VA21-011 requesting an 18.1° variance from the 50’ right-of-way
required for public roads. See Exhibit 5 (Excerpt from April 25, 2022 Hearing Exhibit Backup

Materials, 85, 94-95, 103-107).
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31. At all points where the proposed new public road is adjacent to Petitioners’
property, the 50’ right-of-way requirement cannot be met unless Petitioners’ Private Driveway is
included in the public right-of-way calculation. See Exhibit 5 (Excerpt from April 25, 2022
Hearing Exhibit Backup Materials, 85, 94-95, 103-107). In voting to approve variance application
#VA21-011, BOZA necessarily assumed as a fact that the county has an existing right-of-way over
Petitioners’ Private Driveway that can be used to satisfy the 50’ requirement along the rest of the
newly proposed public road. This conclusion is not correct.

32.  On November 30, 2021, variance application #VA21-011 was first placed on the
BOZA agenda. During this meeting, county staff suggested that Oconee County has a prescriptive
easement across the Private Driveway; however, this conclusion is not correct and was contested
by Petitioners. The November 30, 2021 meeting ended without a vote and with a directive from
the BOZA for county staff to answer the question of who owns the Private Driveway. Exhibit 6
(Excerpt of Minutes, November 30, 2021 BOZA Meeting 1, 5-7).

33.  On January 24, 2022, variance application #VA21-011 was again discussed by the
BOZA. The application was removed from the table before discussion of ownership of the Private
Driveway began. Oconee County staff indicated continuing conflicting evidence over whether the
County maintained the traveling surface of the Private Driveway. A vote on the application was
postponed. Exhibit 7 (Excerpt of Minutes, January 24, 2022 BOZA Meeting 1-3).

34.  On April 25, 2022, variance application #VA21-011 was again before the BOZA
on continuation from the January 24, 2022 hearing.

35. The minutes of the April 25, 2022 meeting reflect “the County position that the
road is under a prescriptive easement based on institutional knowledge, but that the affidavits

presented call that into question.” Exhibit 8, at 3 (Excerpt of Minutes, April 25, 2022, 1, 3-7).
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36.  When asked if the county has a prescriptive easement on the Private Driveway,
County Attorney David Root stated that nothing had changed from his January opinion that the
“County’s corporate or institutional memory or knowledge is that it has prescriptive easement to
the end of the pavement,” but that he also had two affidavits from Jan Ratliff and Laurie Ellenburg
Bright calling the ending of the location of the easement into question. (April 25, 2022 BOZA

Hearing  19:40, https://www.youtube.com/watch?app=desktop&v=uAZ6uupnsWI&t=5196s

(hereinafter “BOZA Hearing”)). As Mr. Root summarized, “that’s all [ have.” (BOZA Hearing at
20:27). Corporate or institutional memory is not evidence and the county provided no affidavits
or other documentary evidence of a prescriptive easement over the Private Driveway.

37. The BOZA was provided with an Oconee County staff opinion stating that the
county has a prescriptive easement over the Private Driveway that ends at the edge of the
pavement. Exhibit 9 (Excerpt from April 25, 2022 Hearing Exhibit Backup Materials, 98). No
documents were submitted or cited by staff in support of this position. Id. Staff did not submit
any evidence at all in support of this position. During the April 25, 2022 meeting, county staff
employee Kyle Reid reiterated that the staff’s opinion of prescriptive easement was based solely
on “institutional knowledge” and further stated that he contacted the state and the state had no
records showing that Ellenburg Road was ever a state road, there were no records of state
maintenance or abandonment of Ellenburg Road, and the county had no records that it ever
accepted Ellenburg Road into the county road system. (BOZA Hearing 24:45-25:45).

38. In making its decision to approve the variance, the BOZA had no written
documentation or evidence of any kind showing that Oconee County has a prescriptive easement
over the Private Driveway. Oconee County did not provide the BOZA with any maintenance

records reflecting that Oconee County has ever performed maintenance on the Private Driveway.
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39. The BOZA recognized that deciding the prescriptive easement was a predicate issue
to its decision on the variance application, and foundational to the entire approval and development
process, stating: “If it’s decided there is no prescriptive easement there the county’s got no business
there, there isn’t going to be no road built. . . . it all depends on that getting decided somewhere.”
(BOZA Hearing 2:00:55). Even so, the BOZA decided it was ““ not competent to decide that issue

. . we are not going to decide that.” (BOZA Hearing 1:57:40). Yet, the BOZA moved forward
with a vote deciding to “go ahead and decide this as if were an easement,” noting that if someone
wants to challenge in court they can do that. (BOZA Hearing 1:57:50).
40. At the time it voted to approve variance application #VA21-011, the BOZA had the
following evidence before it concerning ownership and use of the Private Driveway by Petitioners:
i.  November 22, 2021 letter from Petitioner Jimmy Ratliff, attached as
Exhibit 10 (Excerpt from April 25, 2022 Hearing Exhibit Backup
Materials, 150-153). Mr. Ratliff explained that:
a. His father John Ratliff started John’s Marine in 1972 and moved
it to its current location at 599 Ellenburg Road in 1982;
b. Oconee County maintenance on Ellenburg Road ended west of
585 Ellenburg and for decades John’s Marine owned and
maintained from 585 Ellenburg to the dead end at 599 Ellenburg;
c. Petitioners, and their predecessors in interest, have maintained the
Private Driveway since 1981.
1. April 22, 2022 letter from Petitioner Jimmy Ratliff, attached as Exhibit 11
(Excerpt from April 25, 2022 Hearing Exhibit Backup Materials, 303-314).

Mr. Ratliff attached documents and explained that:
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a. In 2009, Oconee County Roads and Bridges employees provided
the Ratliff family with a plat dated 2008 indicating end of County
maintenance west of 585 and 599 Ellenburg (attachment #1); see
also affidavit Jan Ratliff attached as Ex. 3;

b. Pictures of Ellenburg Road show the end of Oconee County center
lane stripes at 565 Ellenburg Road (attachment #2);

c. Ratliff family has maintained the Private Driveway serving 599
Ellenburg for over 40 years;

d. Laurie Ellenburg Bright provided an affidavit indicating that she
resided at 591 Ellenburg Road for 40 years prior to March 2021,
and her recollection that an “End of County Maintenance” sign
was located between 575 Ellenburg Road and 585 Ellenburg Road
for years (attachment 3);

e. There are no deed restrictions and no easements reflected on the
recorded plat for 599 Ellenburg (attachments 4, 5).

41.  Atthe time it voted to approve variance application #VA21-011, the BOZA had the
following information before it concerning the impact to John’s Marine:
1.  November 22, 2021 letter from Petitioner James Ratliff, attached as Ex. 10.
Mr. Ratliff explained that:
a. The boat repair shop is located at the point of the 18.1’ variance;
b. John’s Marine parks boats and trailers on the Private Driveway,

which under the proposed plan will become a public right-of-way;
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c. John’s Marine uses the entire area of the Private Driveway to
maneuver boats and trailers;

d. Customers use the entire area of John’s Marine and the Private
Driveway to deliver boats and trailers for repair and service;

e. John’s Marine services disabled boats on Lake Keowee and it uses
the entire area of the Private Driveway to facilitate this service;

f. Disabled boats are stored all along the Private Driveway until
diagnosis and repair;

g. John’s Marine’s centralized location permits it to respond quickly
to distress calls on the lake;

h. John’s Marine would be unable to function if the variance were
granted.

ii.  April 22, 2022 letter from Petitioner Jimmy Ratliff, attached as Ex. 11,
additionally set forth:

a. Applicant’s proposed road diagram overlayed with boats and
trailers as John’s Marine currently uses its property and showing
that applicant only has 22.8’ at the location of the variance rather
than the claimed 31.9° (attachment 6), which would require
Petitioners’ property to be used for the proposed road.

b. Images depicting entire use of the Private Driveway for repair
shop access and boat and trailer storage (attachment 7);

c. Scale drawings showing that in order to meet the 31.9” right-of-

way, the developer would have to account for 9.1° gap in
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measurement that would push the public road onto Petitioners’
Private Driveway, which would impact the ability to maneuver
boats into the repair shop (attachments 8, 9). The final location of
the proposed public road was uncertain at the time of the variance
application.
iii.  Diagram prepared by the applicant showing the 9.1° of Petitioners’ property
in the proposed right-of-way needed for the new public road. Ex. §, at 1.

iv.  Oconee County staff reported to the BOZA that the new development could
add as many as 200 daily trips past John’s Marine. Ex. 8, at 4.

v.  Public comments from Petitioner Jay Ratliff, a South Carolina licensed
Professional Engineer, informed the BOZA that the roadway designs
provided by the developer reflected a variation in road placement such that
under certain scenarios, up to 9-feet of Petitioners’ property would be
needed to make the roadway meet the 31.9” proposed width, taking away
the ability of John’s Marine to maneuver boats. (BOZA Hearing 45:20-
47:35; Ex. 5, at 1). Mr. Ratliff relayed to BOZA the developer’s admission
that it will not know the exact dimensions of the road until it is built.
(BOZA Hearing 49:00-49:50). Mr. Ratliff also raised the issue of
placement of the utilities in the right of way, which could further impact
John’s Marine. (BOZA Hearing 49:50-50:50). Additionally, road and
home construction will impact John’s Marine. (BOZA Hearing 50:10).

42. During the April 25, 2022 hearing, county staff raised the issue of needing to know

as part of the variance application the exact location of the county’s proposed right-of-way for the
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new public road. (BOZA Hearing 2:32:52-2:33:52). This question was not answered and the
BOZA Order does not address it, underscoring Petitioners’ concerns about the shifting nature of
the location of the public road and uncertain impact to their property.

43. The BOZA had records before it showing that when Globe and Farmes bought
Arrowhead Point, Oconee County Ordinance 2000-09, Section 6.2.3, required 50’ right-of-way
even for private roads. Ex. 4 (Oconee County Council Meeting (Aug. 1, 2000)).

44.  Despite abundant evidence on the absence of a prescriptive easement along the
Private Driveway and evidence of substantial detrimental impacts to John’s Maine, the BOZA
voted to approve the variance.

FIRST CAUSE OF ACTION
(Lack of Jurisdiction to Grant Variance for Proposed Public Road)

45.  Petitioners reallege each and every allegation set forth above as if repeated verbatim
herein.

46.  Variance application #VA21-011 was before the BOZA requesting a variance for
the construction of a new public road.

47. The BOZA granted the variance for a new public road based on its erroneous
conclusion that Oconee County held a prescriptive easement along Petitioners’ Private Driveway
such that this new public road could tie in to, and become part of, the existing county road system.

48. As part of its Order, the BOZA also conditioned its variance approval on
abandonment of Petitioners’ Private Driveway.

49. The BOZA assumed the existence of a prescriptive easement without first requiring
that the prescriptive easement be proved by Oconee County by clear and convincing evidence.

Bundy v. Shirley, 412 S.C. 292, 306, 772 S.E.2d 163, 170-71 (2015).
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50. Because BOZA failed to find a prescriptive easement by clear and convincing
evidence, it lacked jurisdiction to grant variance application #VA21-011 for the construction of a
new public road and lacked jurisdiction to order abandonment of Petitioners’ Private Driveway.
This was error.

SECOND CAUSE OF ACTION
(Grant of Variance Application Based on Error of Law in Finding Prescriptive Easement)

51.  Petitioners reallege each and every allegation set forth above as if repeated verbatim
herein.
52.  Prior to voting to approve variance application #VA21-011 to grant a variance for
a future public road, the BOZA necessarily had to determine that it had a prescriptive easement
across the entire paved section of Ellenburg Road, including Petitioner’s Private Driveway. Based
on this asserted prescriptive easement, the BOZA then determined it could grant a variance for a
future public road that will tie into the existing prescriptive easement along Ellenburg Road.
53.  Oconee County does not have a prescriptive easement along the Private Driveway.
54. A prescriptive easement must meet all of the following elements:
i.  Continued and uninterrupted use or enjoyment of the right for a period of
twenty years;
ii.  The identity of the thing enjoyed; and
iii.  Use or enjoyment which is either adverse or under claim or right. Bundy v.
Shirley, 412 S.C. 292, 304, 772 S.E.2d 163, 169-70 (2015).
55. A prescriptive easement must be proven by clear and convincing evidence. Bundy
v. Shirley, 412 S.C. 292, 306, 772 S.E.2d 163, 170-71 (2015).
56. The only evidence cited by Oconee County for asserting the existence of a

prescriptive easement over the Private Driveway was “institutional memory.” Institutional
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memory is not evidence. The BOZA had no documentary or testimonial evidence before it
reflecting any Oconee County use or maintenance of the Private Driveway. Conversely, evidence
presented by Petitioners included testimony, affidavits, and documents reflecting that Petitioners
paved the Private Driveway and have maintained it for forty years and that Oconee County’s road
maintenance ended west of the Private Driveway.

57.  The BOZA made an error of law when it granted the variance application premised
on a finding of a prescriptive easement without first determining the existence of a prescriptive
easement with all elements met by clear and convincing evidence.

THIRD CAUSE OF ACTION
(Grant of Variance Application Based on Error of Law Unlawful Expansion of Easement)

58.  Petitioners reallege each and every allegation set forth above as if repeated verbatim
herein.

59. Even assuming the existence of a prescriptive easement, which Petitioners
expressly deny, the BOZA’s grant of a variance application will result in a material increase in the
burden on Petitioners’ property and imposed a new and additional burdens.

60. Granting a variance for a private development of nineteen homes with an estimated
200 trips per day driving along Petitioners’ property will result in a material increase in the burden
on Petitioners’ property. The only current users of the dead end Private Driveway are Petitioners,
their visitors, and patrons of John’s Marine. Installation of a public road servicing a brand new
subdivision will materially change the character of the Private Driveway and increase the burden
of vehicular traffic on Petitioners’ property.

61. Transforming the Private Driveway into a public road also places new burdens on
Petitioners’ property. John’s Marine has been operating at it current location for forty years.

Petitioners testified that John’s Marine will no longer be able to operate on the property should
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the Private Driveway be transformed into a public road for nineteen new homes. John’s Marine
uses the entirety of the Private Driveway to conduct its business. If the Private Driveway is no
longer available to John’s Marine, this is a new and substantial burden that has never been placed
on Petitioners’ land and a restriction Petitioners never assented to.

62. It was error for BOZA to approve the variance which will materially increase the
burden and create new burdens on Petitioners’ land. The owner of an easement cannot materially
increase the burden on the servient estate nor impose new or additional burdens. Rhett v. Gray,
401 S.C. 478, 736 S.E.2d 873 (Ct. App. 2012). This was an error of law.

FOURTH CAUSE OF ACTION
(Arbitrary and Capricious Grant of Variance Application)

63. Petitioners reallege each and every allegation set forth above as if repeated verbatim
herein.

64. The BOZA determined that “The authorization of a variance WILL NOT be of
substantial detriment to the adjacent uses . . .” but that “the character of the district WILL be harmed
by the granting of the variance.” (Emphasis added).

65. The BOZA’s decision to approve a variance when the character of the district
“WILL be harmed” is arbitrary, capricious, and an abuse of discretion. Moreover, this is contrary
to the statutory requirement, and local ordinance, that requires a finding that “the district will not
be harmed by the granting of the variance.” S.C. Code Ann. § 6-29-800(A)(2)(d); Oconee County
Code Sec. 38-7.1.(4).

66.  Petitioners submitted scale drawings showing that in order for the applicant, or
developer, to meet the 31.9° right-of-way to construct the new public road, the applicant will either
have to fill in a substantial amount of land currently underwater, or the roadway will have to shift

toward John’s Marine and be placed on top of the location where John’s Marine currently
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maneuvers boats and trailers. The applicant’s own drawings reflected this 9.1 shift onto
Petitioners’ property needed for the new public road.

67. Petitioners testified that the substantial increase in traffic (200 cars a day) will
detrimentally impact its business, even without this shift in the proposed road. If the road in fact
must shift, such that John’s Marine will now be a public roadway for 200 cars a day, it will have
an even more detrimental impact on Petitioners.

68. In reviewing a variance application, the BOZA is charged with determining
whether the requested variance will “be of substantial detriment to adjacent property.” S.C. Code
Ann. § 6-29-800 (A)(2)(d); Oconee County Code Sec. 38-7.1.(4). “The developer shall have the
burden of providing evidence to the county of compliance with . . . the specific requirements of
this applicable section.” Oconee County Code Sec. 38-7.1. Only where the BOZA determines
the variance will not be of substantial detriment can a variance be granted.

69. In this instance, the BOZA approved the variance application without sufficient
definiteness as to the final location of the proposed public roadway. Moreover, the developer did
not present the BOZA with sufficient evidence as to the final location of the roadway. As
demonstrated by Petitioners, the detrimental impact analysis changes as the placement of the final
roadway shifts. The BOZA did not conduct sufficient analysis of the detrimental impact on
Petitioners’ property under the various scenarios of the final road placement, and did not
sufficiently review the impact of utility placement, road construction, and home construction.

70. The BOZA'’s finding of no substantial detriment to Petitioners’ property and its
decision to approve the variance application without sufficient definiteness as to the final location

of the roadway was arbitrary, capricious, and an abuse of discretion.
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FIFTH CAUSE OF ACTION
(Violation of Statutory & Code Requirement for Explanatory Findings)

71.  Petitioners reallege each and every allegation set forth above as if repeated verbatim
herein.

72.  Inorder to grant a variance application, the BOZA must review four state statutory
requirements, which are incorporated in the Oconee County ordinance. S.C. Code Ann. § 6-29-
800(A)(2); Oconee County Code Sec. 38-7.1.(1)-(4). The BOZA’s review of each requirement,
and findings as to how each requirement is satisfied, must be explained in writing. Id. S.C. Code
Ann. § 6-29-800(A)(2) (“A variance may be granted . . . if the board makes and explains in writing”
the four requirements); Oconee County Code Sec. 38-7.1. (“The board of zoning appeals may grant
a variance . . . if the board of zoning appeals makes and explains in writing” the four requirements).

73.  Here, the BOZA’s Order on variance application #VA21-011, does not contain
written explanatory findings as to each of the four statutory requirements. See Exhibit 1. The
BOZA Order simply repeats verbatim the four requirements without any explanatory analysis or
comment.

74.  Moreover, the BOZA Hearing transcripts contains no analysis by the BOZA of the
impacts to John’s Marine under the varying road location scenarios. The BOZA was presented
with drawings indicating that under certain scenarios, property from Petitioners would need to be
taken to meet the 31.9’ right-of-way, and under this scenario Petitioners would lose land rather
than gain any land, which contradicts one of the assumptions underlying the BOZA’s vote
approving the variance.

75. Because the BOZA Order on variance application #VA21-011 was not
accompanied by written explanatory findings and the transcript is devoid of sufficient analysis on

these points, it must be voided.
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WHEREFORE, Petitioners pray that this Court reverse and void the BOZA’s grant of
variance application #VA21-011, and that the application be denied; and for such other and

further relief as the Court deems just and proper.

Respectfully submitted,

s/ David L. Paavola

Keith M. Babcock, S.C. Bar No. 456
kmb@]lewisbabcock.com

David L. Paavola, S.C. Bar No. 100714
dlp@lewisbabcock.com

Lewis Babcock L.L.P.

P.O. Box 11208

Columbia, SC 29211

(803) 771-8000

Attorneys for Petitioners/Appellants

Columbia, SC
June 9, 2022
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AGENDA
OCONEE COUNTY COUNCIL MEETING
TUESDAY, August 1, 2080

T:00 PM
OCONEE COUNTY ADMINISTRATIVE OFFICES
415 SOUTH PINE STREET
WALHALLA, SC
Call to Order
Invocation

Approval of Minutes
Public Comment Sesston (Not fo exceed thirty minutes)

Second Reading of Ordinance 2000-09, “AN ORDINANCE TO AMEND
ORDINANCE  99-14, UNIFIED .PERFORMANCE STANDARDS
ORDINANCE AND LAND DEVELOPMENT REGULATIONS TO INCLUDE
SUBDIVISION AND LAND DEVELOPMENT & VARIANCE PROCEDURE
FOR SUBDIVISIONS” — Mr. Tommy Abbott, Chairman, Planning Commission

Presentation of Draft Proposal for Fall Creek & Town Creek Landing Parks — Dr.
Grant Cumningham

Consideration of Approval of Grant Application for Federal Assistance in the
Amount of $2,420,078 for the Airport — Mrs. Melissa Brown, Grants Coordinator

Consideration of Approval of FY2000 Solid Waste Bonus Grant Application in
the Amount of 310,000 — Mrs. Melissa Brown, Grants Coordinator

Consideration of Approval of Tentative Listing of Surplus Equipment o be Sold
at Auction — Ms. Marianne Dillard, Purchasing Agent

Consideration of Approval to Dispose of Timber at the Vehicle Maintenance
Facility — Ms. Marianne Dillard, Purchasing Agent

Consideration of Approval of Change Order for Road Department — Mr. Jon
Caime, County Engineer

Consideration of Approval of Memorandum of Agreement Between Oconee
County & Department of Juvenile Justice
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Minntes, Oconee County Council Meeting August 1, 2000

Mr. Steve Sokol addressed Council regarding the formation of the Oconee
Keowee Alliance, which is opposed to the boat race during Waterfest 2000. Mr. Sokol
further informed Council they had received 1200 signatures of people who are opposed to
the boat race.

Mr. Steven Ancona spoke im opposition of the proposed subdivision
regulations ordinance.

Mr. Warren Carpenter stated he supported the concept of the subdivision
regulations ordinance, however, he felt it needed more study. Mr. Carpenter is opposed
to the 100 foot set back for septic tanks, he requested the ordinance be sent back to the
Planning Commission. (See attached statement)

Mr. Tom Markovich spoke in opposition of the subdivision regulations
and requested that Council review it more closely. He also expressed feeling that the
ordinance violated the Fifth Amendment and the Twelfth Amendment. (Sece attached
statement)

Mr. John Hamrick also spoke in opposition of the way property would
have to be divided under the proposed subdivision regulations.

Mr. Rick Thompson stated that if the ordinance is adopted, zoning in
Oconce County will be adopted, he further stated he felt the ordinance should be less
restrictive. (Sece attached statement)

Mr. B. J. Littleton stated he was in support of using the whole block where
the courthouse is located for the courthouse. He also asked how many houses would you
want to place on a .57 acre tract of land, the houses should not be crowded together, he
also stated he felt the setbacks in the ordinance are reasonable.

Ordinance 2000-09;

Mr. Hall made a motion that Ordinence 2000-09, “AN ORDINANCE TO
AMEND ORDINANCE 99-14, UNIFIED PERFORMANCE STANDARDS
ORDINANCE AND UAND DEVELOPMENT REGULATIONS TO INCLUDE
SUBDIVISION AND LAND DEVELOPMENT & VARIANCE PROCEDURE FOR
SUBDIVISIONS” be referred to the next Council Meeting when full Council is present.
However, this motion died for lack of a second.

Mr. Thomas made a motion, seconded by Mr. Hamilton, approved 2 — 1
(Mr. Hall voting against that Ordinance 2000-09 (titled above) be referred to the Law
Enforcement, Safety, Health, Welfare & Services Commiittee for further study.
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