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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon,

Please see attached State’s Motion to Dismiss Notice of Appeal for In the Matter of the
Care and Treatment of Tyrell Jermaine Neely (2025-001916), counsel for Appellant is
copied on this e-mail and Proof of Service is attached.

Thankyou,

Abigail Hawley-Browder, Legal Assistant

South Carolina Attorney General’s Office

Sexually Violent Predator’s Unit | Office 803-734-4156
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from your system. Please do not
copy it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to
FOIA requests. Thank you for your cooperation.
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STATEMENT OF THE CASE

This matter comes before the Court of Appeals upon filing by respondent Tyrell Jermaine
Neely (Respondent), through appointed counsel, of a notice of appeal from orders of the Court of
Common Pleas for York County, South Carolina, (a) directing Respondent to cooperate in
obtaining an independent evaluation of Respondent’s mental status pursuant to subsections 44-
48-80(D) and 44-48-90(C) of the South Carolina Code (Supp. 2024), and (b) declining to
reconsider the earlier order. For the reasons stated below, the State respectfully asks the Court of
Appeals to dismiss the notice of appeal because the orders at issue are not subject to
interlocutory review.

Respondent was initially charged in York County, Case No. 2019-GS-46-03695, on or
about June 20, 2019, with Assault with Intent to Commit Criminal Sexual Conduct. Respondent
was found not competent to stand trial and the matter proceeded to Probate Court, where
Respondent was ordered to participate in involuntary outpatient treatment of the conditions
rendering him incompetent to stand trial. In the Matter of Tyrell Neely, No. 2015-MHES-46-
00323 (Probate Court, York County, S.C., June 29, 2021). Respondent appealed and the Circuit
Court affirmed the Probate Court’s order. In the Matter of Tyrell Neely, No. 2021-CP-46-02107
(York County, S.C., Ct. Common Pleas, August 9, 2021).

The State filed the petition in the instant matter, York County Case No. 2021-CP-46-
02853, on September 17, 2021, pursuant to the Sexually Violent Predator Act (SVPA), Sections
44-48-10 et seq. of the South Carolina Code (the Petition). In the Petition, the State alleged
Respondent meets the definition of Sexually Violent Predator established in subsection 44-48-
30(1) based on the predicate offense of Assault with Intent to Commit Criminal Sexual Conduct,

and additional facts to satisfy the requirements of the SVPA.





A hearing on the State’s petition was held on April 12, 2023, at which Respondent, by
and through appointed counsel and Respondent’s Guardian Ad Litem (GAL), consented to
evaluation by the South Carolina Department of Mental Health' pursuant to section 44-48-80(D).
In the Matter of the Care and Treatment of Neely, “Consent Order for Evaluation Following
Hearing Pursuant to S.C. Code Ann. 44-48-110B” (York County, S.C., Ct. Common Pleas,

June 13, 2023). Following the subsection 44-48-100(B) hearing, the Circuit Court found beyond
a reasonable doubt that Respondent did engage in conduct constituting Assault with Intent to
Commit Criminal Sexual Conduct in violation of section 16-3-656, a sexually violent offense
pursuant to subsection 44-48-30(2)(i). The Circuit Court ordered its finding of Respondent’s
guilt sealed and not to be used “for any purpose other than civil commitment proceedings under
the SVPA;” discharged Respondent’s GAL; and relieved Respondent’s counsel of record “for
purposes of the [subsection 44-48-100(B)] hearing, but [directed counsel] remain[] counsel of
record in the ongoing SVP proceeding.” In the Matter of the Care and Treatment of Neely,
“Order Following Hearing Pursuant to S.C. Code Ann. § 44-48-100B,” No. 2021-CP-46-02853
(York County, S.C., Ct. Common Pleas, April 20, 2023).

Respondent did not appeal the Circuit Court’s decision and order of April 20, 2023 in
Case No. 2021-CP-46-02853, bringing to a close the proceeding under subsection 44-48-100(B).

OMH issued its evaluation pursuant to section 44-48-80(D) on December 11, 2023.
South Carolina Department of Mental Health, Forensic Psychological Evaluation,
Precommitment Evaluation (December 11, 2023) (OMH Opinion). Although the OMH evaluator

opined that Respondent does not meet the statutory definition of Sexually Violent Predator, she

I Now the South Carolina Department of Behavioral Health and Developmental Disabilities—
Office of Mental Health (OMH). (Act No. 3 of 2025, eff. April 28, 2025, 2025 S.C. Acts ).
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noted in her report that Respondent “remained shackled and hand cuffed in both interviews by
choice of the transporting officers.” OMH Opinion at p.5.

Upon receipt of the OMH report, the State exercised its option under subsections 44-48-
80(D) and 44-48-90(C) to obtain an independent evaluation. When Respondent violently refused
to cooperate in completing the independent evaluation, the State sought a further order directing
Respondent’s cooperation, which the Circuit Court, the Hon. Daniel Dewitt Hall, J., granted. In
the Matter of the Care and Treatment of Neely, “Order Granting the State’s Motion to Compel
Cooperation,” Case No. 2021-CP-46-02853 (York County, S.C., Ct. Common Pleas, July 31,
2024) (the Order Compelling Cooperation),

Respondent, through counsel of record, moved the circuit court to reconsider the Order
Compelling Cooperation, a motion the Circuit Court, through the Hon. William A. McKinnon, J.,
denied on August 12, 2025.2 In the Matter of the Care and Treatment of Neely, “Order,” Case
No. 2021-CP-46-02853 (York County, S.C., Ct. Common Pleas, August 12, 2025) (the Order
Denying Reconsideration). |

Respondent, through counsel of record, now brings this appeal from both the Order
Compelling Cooperation and the Order Denying Reconsideration.

ARGUMENT

In South Carolina, the right of appeal arises from and is controlled by statutory law. State
v. Ledford, 422 S.C. 244, 24748, 810 S.E.2d 868, 869-70 (2018) (internal quotation marks
omitted) (quoting Hagood v. Sommerville, 362 S.C. 191, 194, 607 S.E.2d 707, 708 (2005)). The

determination whether a party may appeal an order issued before or during trial is governed

2 Judge Hall retired soon after issuing the Order Compelling Cooperation. Judge McKinnon,
with the consent of the parties, subsequently considered Respondent’s motion to reconsider.
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primarily by section 14-3-330 of the South Carolina Code. Ledford, id. The provisions of
section 14-3-330 have been narrowly construed, and the immediate appeal of orders issued
before or during trial generally has not been permitted. /d. (internal quotation marks omitted)
(quoting State v. Wilson, 387 S.C. 597, 601, 693 S.E.2d 923, 925 (2010)).

Careful reading of section 14-3-330 finds no provision supporting appeal of the orders at
issue here. Specifically, subsection (1) of section 14-3-330 provides appellate jurisdiction over,
in pertinent part, “[a]ny intermediate judgment, order or decree in a law case involving the
merits. . ..” (Emphasis added). Here, the Order Compelling Cooperation and the Order Denying
Reconsideration seek Respondent’s participation in a mental status evaluation to aid in
determining whether Respondent meets the statutory definition of Sexually Violent Predator.
Whether Respondent meets that definition will not be determined in the mental status evaluation,
but rather in a trial pursuant to sections 44-48-90 and 44-48-100. In that trial, reports of
Respondent’s mental status will provide significant facts, but will not be determinative.* Thus,
neither order can be said to “involv[e] the merits” of the instant SVPA proceeding any more than
any other matter of factual discovery involves the merits of any action at law; in some sense,
factual discovery substantially informs the outcome of most law trials, yet this cannot be the
sense in which the phrase “involving the merits” is used in subsection 14-3-330(1) because
interlocutory appeal of discovery orders generally is not permitted. Grosshuesch v. Cramer, 377
S.C. 12,30, 659 S.E.2d 112, 122 (2008) (citations omitted); see also, Ex parte Cap. U-Drive-Ii,
Inc., 369 5.C. 1, 630 S.E.2d 464 (2006):

[a] n order ‘involves the merits,’ as that term is used in Section
14-3-330(1) and is immediately appealable when it finally determines

3 For a discussion of mental status evaluations in the context of the statutory definition of
Sexually Violent Predator, see S.C. Att’y Gen. Op. 2024 WL 752919 (S.C.A.G. Feb. 14, 2024).





some substantial matter forming the whole or part of some cause of action

or defense. . .. “The phrase ‘involving the merits’ is narrowly construed

in modern precedent. An order usually will be deemed interlocutory and

not immediately appealable when there is some further act that must be

done by the trial court prior to a determination of the parties' rights.
Id. at 7, 630 S.E.2d at 467-68 (emphasis added) (citations and footnote omitted) (citing Mid-State
Distributors, Inc. v. Century Importers, Inc., 310 S.C. 330, 334-335, 426 S.E.2d 777, 780
(1993)).

Similarly, subsection (2) of section 14-3-330 provides appellate jurisdiction over,

[a]n order affecting a substantial right made in an action when such order

(a) in effect determines the action and prevents a judgment from which an

appeal might be taken or discontinues the action, (b) grants or refuses a

new trial or (¢) strikes out an answer or any part thereof or any pleading in

any action.

The State concedes that the interests at stake in this SVPA proceeding are substantial.
However, neither Order at issue here “determines the [SVPA] action,” “prevents a judgment from
which an appeal might be taken”, “discontinues the [SVPA] action,” “grants or refuses a new
trial,” or “strikes™ any part of an answer or any other pleading. Therefore, the Orders at issue
here are not appealable under subsection 14-3-330(2).

Subsection (3) of section 14-3-330 does not apply here because, among other reasons,
neither Order at issue is a “final order . . . made . . . after judgment.” Subsection (4) of section

14-3-330 does not apply here because neither Order at issue grants, continues, modifies, or

refuses an injunction* or the appointment of a receiver.

4 Although the Order Compelling Cooperation may be mistaken for an injunction, in the context
of sections 44-48-80 and 44-48-90, it is more in the nature of a discovery order. See, e.g.,
Richardson v. Halcyon Real Est. Servs., LLP, 439 S.C. 419, 427, 887 S.E.2d 153, 157 (Ct. App.
2023) (the “argument that the Sanctions Order is immediately appealable because the circuit
court's prohibition on conduct in violation of Rule 30(j)(8)[, SCRCP] was in the nature of an
injunction is without merit.”). Were the distinction between an injunction and a discovery order
elusive, orders compelling discovery would be immediately appealable under section 14-3-
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This case does not present the situation found in Davis v. Parkview Apartments, 409 S.C.
266, 280, 762 8.E.2d 535, 543 (2014), in which a party appealed a contempt order issued after
the party refused to comply with discovery orders. See also, Innovative Waste Mgmt., Inc. v.
Crest Energy Partners GB LLC, 445 S.C. 19, 28, 911 S.E.2d 406, 410 (2025) (the preferred
course is to refuse to comply with the discovery order, suffer the contempt finding, and appeal
from the contempt finding.). Petitioner does not have a contempt finding or order to appeal in
this SVPA action.’

One further avenue remains to be considered: whether a statute outside of section 14-3-
330 provides the appellate court with jurisdiction to consider Respondent’s arguments
concerning the Orders at issue here. See, e.g., Davis v. S.C. Dep't of Corr., 444 S.C. 138, 151,
906 S.E.2d 569, 576 (2024), reh'g denied (Oct. 10, 2024) (the APA, not the general appealability
statute of section 14-3-330, establishes the applicable standard for review) (quoting Bone v. U.S,
Food Serv., 404 S.C. 67, 73, 744 S.E.2d 552, 556 (2013)). The SVPA contains no such statute,
and the State is unaware of such a statute outside the SVPA.

THEREFORE, the State respectfully asks the Court of Appeals to dismiss Respondent’s

notice of appeal of the Circuit Court’s Orders of July 31, 2024 and August 12, 2025 in York

330(4) as mandatory injunctions, and orders on motions in limine as injunctions. They are not.

5 On February 4, 2022, the probate court held Respondent in contempt of court for violations of
the order of involuntary outpatient treatment and ordered him held in the York County Moss
Justice Center “and transported from Moss to the SCDMH facility as soon as a bed becomes
available. At that time, the civil contempt order will be released.” In the Matter of Tyrell Neely,
No. 2015-MHES-46-00323 (Probate Court, York County, S.C., February 4, 2022), at pp.2 3. The
probate court’s holding of contempt was issued concerning the court-ordered treatment of
Respondent’s incompetence to stand trial on the charge of Assault with Intent to Commit
Criminal Sexual Conduct, a criminal matter separate and distinct from the instant civil
commitment proceeding under the SVPA. Respondent has not been found in contempt of court
in this SVPA proceeding.





County Case No. 2021-CP-46-02853 because both orders are beyond the reach of interlocutory
appeal.
Respectfully Submitted,

ALAN WILSON
Attorney General

CHRISTOPHER RUNYAN
Senior Assistant Deputy Attorney General
S.C. Bar No. 104740
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Assistant Aft y General
S.C. Bar No. 106300

Post Office Box 11549
Columbia, SC 29211
(803) 734-3727
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from York County
Honorable Daniel Dewitt Hall Circuit Court Judge
The Hon. William A. McKinnon, Chief Administrative Judge
Appellate Case No. 2025-001916

In the Matter of the Care and Treatment of
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I, Abigail Hawley-Browder, certify | served the Respondent’s Motion to Dismiss Notice
of Appeal on Appellant by sending it to their electronic mail to the address listed for counsel in
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223 E. Main St., Suite 500
Rock Hill, SC 29730
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Chief Appellate Defender

South Carolina Commission on Indigent Defense
PO Box 11589
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[ further certify that all parties required by Rule to be served have been served.

This 5™ day of November, 2025. i :
ABIJAIL HAWL%%—BROWDER

Legal Assistant

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
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Good afternoon,

Please see attached State’s Motion to Dismiss Notice of Appeal for In the Matter of the Care and
Treatment of Tyrell Jermaine Neely (2025-001916) to be filed with the Court of Appeals today.

Thank you,

Abigail Hawley-Browder, Legal Assistant

South Carolina Attorney General’s Office

Sexually Violent Predator’s Unit | Office 803-734-4156
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in error please notify the sender
immediately by reply email and then delete this message from your system. Please do not copy it or use it for any purposes, or disclose its contents to
any other person. This email, and attachments, are subject to FOIA requests. Thank you for your cooperation.






