
From: Judith Kelly
To: Court Of Appeals Filings
Subject: Appellant’s Response to Respondent’s Return to Motion for Stay Pending Appeal – Case No. 2025-002221
Date: Saturday, November 8, 2025 12:35:31 AM
Attachments: Appelants Response Proper Form - Signed.pdf

Certificate of Service Appellants Reply.pdf
EXHIBIT INDEX.pdf
Exhibits A-E with Cover.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Clerk of Court,

Please find attached for filing in the above-referenced appeal (2025-002221):

1. Appellant’s Response to Respondent’s Return to Motion for Stay Pending Appeal;
2. Certificate of Service;
3. Exhibit Index (Exhibits A–E); and
4. Exhibits A through E (with Exhibit E filed under seal pursuant to Rule 40(i), SCRCP).

These materials are submitted in further support of Appellant’s pending Motion for Stay
Pending Appeal and are filed contemporaneously to ensure the appellate record is
complete.

Please confirm receipt and docketing at your earliest convenience.

Respectfully submitted,

/s/ Judith-Ann Kelly  
Judith-Ann Kelly  
Co-Trustee, Judith Ann Kelly Family Trust  
c/o 408 Cannongate Court  
Lexington, SC 29073  
Email: judith_kelly@yahoo.com  
Phone: 678-790-8425

mailto:judith_kelly@yahoo.com
mailto:ctappfilings@sccourts.org
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals  


 
 


APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas  


Joseph Kershaw Spong, Special Referee 


 
 


Case No. 2023-CP-32-02327 
 


Appellate Case# 2025-002221 


 
 


PennyMac Loan Services, LLC,  
Respondent, 


 
v. 


Judith A. Kelly; Judith-Ann Kelly as co-
trustee of Judith Ann Kelly Family 
Trust; Ann Cornell as cotrustee of Judith 
Ann Kelly Family Trust; and South 
Brook Community Association, Inc., 
Defendants, 


of which Judith-Ann Kelly as co-trustee 
of Judith Ann Kelly Family Trust, 


 


 


 


 


Appellant. 


 
 


APPELLANT’S REPLY IN OPPOSITION TO RESPONDENT’S RETURN TO 
MOTION FOR STAY PENDING APPEAL AND EMERGENCY MOTION 


FOR WRIT OF SUPERSEDEAS 


 
 
I. Introduction 


Appellant Judith-Ann Kelly respectfully submits this Reply in Opposition to Respondent’s 


Return filed November 7, 2025. Respondent misstates the procedural posture and the 


governing law under Rule 241 of the South Carolina Appellate Court Rules (SCACR). These 
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motions are properly before this Court due to extraordinary irregularities in the lower-court 


proceedings, imminent irreparable harm through foreclosure sale, and the need to preserve 


appellate jurisdiction pending review. 


 


II. Procedural Background and Extraordinary Circumstances 


1. On September 8, 2025, counsel for Respondent unilaterally filed a Proposed Consent 


Order of Reference seeking reassignment to a Special Referee after the prior referee's 


recusal. That proposed order was executed only by a Deputy Clerk of Court, even 


though Rule 53(b), SCRCP, permits a clerk to issue an order of reference only in three 


limited circumstances — "in an action where the parties consent, in a default case, or an 


action for foreclosure." Although this matter originated as a foreclosure, it was no 


longer a simple or uncontested one. At the time of the clerk's action, multiple 


dispositive motions, constitutional objections, discovery requests, and jurisdictional 


challenges were pending. Because live controversies existed, judicial—not clerical—


authority was required. The clerk therefore acted ultra vires, and the referral and all 


subsequent proceedings before the referee are void ab initio. 


2. South Carolina precedent strictly constrains a clerk's power to refer cases and confirms 


that contested foreclosures fall outside Rule 53(b)'s narrow exception: 


•   Ex parte South Carolina State Ports Authority, 350 S.C. 369 (2002): A clerk may 


refer a case only where Rule 53(b) expressly authorizes it—by consent, default, or an 


uncontested foreclosure—and "absent consent or default, the reference must be ordered 


by a circuit judge.” 
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•   Sloan v. Friends of the Hunley, Inc., 369 S.C. 20 (2006): An order entered by one 


without statutory authority "is void ab initio and without legal effect.” 


•   Crawford v. Henderson, 356 S.C. 389 (2003): A clerk's authority under Rule 53(b) is 


"strictly limited," and any reference outside those confines is jurisdictional error. 


•   In re Matthews, 345 S.C. 638 (2001): A foreclosure "ceases to be a simple 


foreclosure when counterclaims or defenses requiring judicial resolution are asserted," 


at which point only a circuit judge may issue the order of reference. 


These authorities establish that once a defendant contests a foreclosure, the matter no 


longer qualifies for the Rule 53(b) clerk exception. The clerk's September 8, 2025 


Order of Reference therefore exceeded the clerk's jurisdiction and rendered the 


proceedings before the referee void. 


3. Appellant filed timely objections, including a Motion to Strike and Vacate (Sept 8), 


Objection (Sept 9), and Motion to Recuse (Sept 11), asserting that the referral violated 


Rule 53(b) and deprived her of due process under Article I § 22 of the South Carolina 


Constitution. No rulings were entered on any of these motions. 


4. When Appellant appeared before Judge Kelsey, he declined to hear those motions, 


stating the matter "had already been referred" and that "Plaintiff's counsel was not 


properly notified," and advised that Appellant could "appeal later." That refusal 


constitutes error and denial of due process because every litigant is entitled to rulings 


on properly filed motions in order to preserve appellate review. 


Authority: Thompson v. Hovis, 320 S.C. 190 (1995); Ex parte Gregory, 378 S.C. 430 


(2008); Mathews v. Eldridge, 424 U.S. 319 (1976). 
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5. Because the referral was unauthorized and the trial judge declined to act, the case 


proceeded under defective jurisdiction before an unconfirmed referee. Such a 


breakdown in procedure constitutes "extraordinary circumstances" under Rule 


241(d)(1), SCACR, warranting immediate intervention to preserve appellate 


jurisdiction and the integrity of the judicial process. (See Exhibit Index, Ex. A–E, filed 


contemporaneously herewith.) 


Authority: McKnight v. S.C. Dep't of Corr., 385 S.C. 380 (2009); Ex parte Keller, 323 


S.C. 344 (1996); Hamm v. S.C. Pub. Serv. Comm'n, 287 S.C. 180 (1985). 


 


III. Likelihood of Success on the Merits: Defective Allonge and Broken Chain of Title 


1. Respondent’s own exhibit history shows that no properly endorsed negotiable note was 


in PennyMac’s possession when the foreclosure action was filed. The version of the 


note filed by the Respondent on October 24, 2023 contained no endorsements; yet the 


version presented at the October 22, 2025 hearing included a newly created allonge 


naming PennyMac as endorsee, without any of the required intermediate transfers from 


the originating lender and depositor. 


2. Under Carpenter v. Longan, 83 U.S. 271 (1872), and BAC Home Loans Servicing v. 


Kinder, 398 S.C. 619 (2012), a party may foreclose only if it was the lawful holder of 


the note at the time of filing. A subsequently attached allonge cannot retroactively 


confer standing or cure a break in the chain of title. Moreover, under the Ginnie Mae 


Document Custodian Manual (2005), only the custodian of record for a pooled 


mortgage trust may certify or possess the original note. PennyMac’s failure to produce 
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a certified true copy despite repeated RESPA and Qualified Written Requests 


demonstrates that it was not the lawful holder at inception, as required by South 


Carolina law. 


3. The inconsistencies between the version of the note filed in October 2023 and the one 


presented at the 2025 hearing raise a substantial question as to who, if anyone, currently 


holds a valid original. When two conflicting versions of a negotiable instrument exist in 


the record—with endorsements appearing only after litigation has commenced—the 


authenticity of any alleged “original” becomes doubtful, and the chain of title is fatally 


uncertain. Such discrepancies constitute prima facie evidence of a defective 


endorsement history and warrant appellate scrutiny under Federal Home Loan 


Mortgage Corp. v. Madison, 375 S.C. 62 (2007), and In re Kiser, 51 B.R. 150 (Bankr. 


D.S.C. 1985). 


4. The combination of a retroactively endorsed allonge, unverified possession, and refusal 


to provide certification creates at minimum a substantial likelihood of success on the 


merits of Appellant’s appeal. The record supports the inference that Respondent’s 


claimed ownership interest may have been derived through improper or undocumented 


assignment practices, in contravention of both UCC Article 3 and South Carolina 


foreclosure precedent requiring proof of standing at the time of filing.  


5. These defects demonstrate a substantial likelihood that the foreclosure judgment was 


entered in favor of a party lacking standing to enforce the instrument, rendering the 


judgment void. South Carolina law, consistent with federal persuasive authority, 


requires the foreclosing party to prove it held the note at the time of filing and that the 


chain of endorsements is complete and verifiable. 
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Lexington, South Carolina 29073 
(678) 790-8425 
Appellant 


Other Counsel of Record:  
Sean M. Foerster, Esq. 
John J. Hearn, Esq. 
Rogers Townsend, LLC 
1221 Main Street, 14th Floor 
Columbia, South Carolina 29201 
Attorney for Respondent 
 





		Appelants Response Proper Form - Final.pdf

		signature page















EXHIBIT INDEX 


In Support of Appellant’s Response and Motion for Stay Pending Appeal 


Case: Kelly v. PennyMac Loan Services, LLC 
Court of Appeals Case No.: 2025-002221 
Lower Court Case No.: 2023-CP-32-02327 


 


Exhibit Description Filed / Dated Purpose / Reference in Motion 


A 


Proposed “Consent” Order 
of Reference signed by 
Deputy Clerk of Court 
(Lexington County) 


Sept. 8, 2025 
Demonstrates referral was entered without 
judicial authority, contrary to Rule 53(b), 
SCRCP. Referenced in Section II, ¶ 1. 


B 
Appellant’s Objection to 
Order of Reference 


Sept. 9, 2025 
Shows Appellant objected to the improper 
referral and preserved the issue. Referenced 
in Section II, ¶ 2. 


C 


Appellant’s Motions to 
Strike and Vacate and 
Motion to Recuse Special 
Referee 


Sept. 8 & 
Sept. 11, 
2025 


Supports Appellant’s assertion that motions 
were pending and unruled before referral. 
Referenced in Section II, ¶ 2–3. 


D 
Transcript Excerpts (October 
22, 2025 Hearing) 


Oct. 22, 2025 


Demonstrates denial of Rule 40(i) 
continuance and statements by referee 
regarding Appellant’s inability to appear due 
to treatment. Referenced in Section IV. 


E 
Cover Page of Rule 40(i) 
Physician’s Letter Filed 
Under Seal 


Oct. 23, 2025 
Confirms Appellant’s medical continuance 
filing and contradicts referee’s claim of non-
receipt. Referenced in Section IV. 


 


Note: 
Exhibit E is filed under seal in the lower-court record pursuant to Rule 40(i), SCRCP, and is 
referenced here solely to confirm its existence and date of filing; no medical or identifying 
information is reproduced in this submission. 


 








THE STATE OF SOUTH CAROLINA 
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Court of Common Pleas  


Joseph Kershaw Spong, Special Referee 
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PennyMac Loan Services, LLC,  
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Judith A. Kelly; Judith-Ann Kelly as co-
trustee of Judith Ann Kelly Family 
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Defendants, 
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Appellant 


Other Counsel of Record:  







Sean M. Foerster, Esq. 
John J. Hearn, Esq. 
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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


PennyMac Loan Services, LLC, 


Plaintiff, 


v. 


Judith A. Kelly; Judith-Ann Kelly as co-trustee 


of Judith Ann Kelly Family Trust; Ann Cornell 


as cotrustee of Judith Ann Kelly Family Trust; 


South Brook Community Association, Inc.  


Defendants. 


IN THE COURT OF COMMON PLEAS 


CIVIL ACTION NO.: 2023-CP-32-02327 


ORDER OF REFERENCE 


WHEREAS, pursuant to Rule 53(b), SCRCP, the above-entitled foreclosure case is an 


action that may be referred to a Master in Equity or Special Referee by order of a Circuit Court 


Judge or the Clerk of Court; 


WHEREAS, the above-entitled foreclosure case was previously referred to The 


Honorable James O. Spence, as Master in Equity for Lexington County, by Order of Reference 


entered on October 12, 2023; 


WHEREAS, on January 8, 2024, Judge Spence entered a Form 4 in this action recusing 


himself due to a conflict; 


WHEREAS, Plaintiff now moves to have this case referred to a Special Referee in light 


of the Master in Equity’s recusal;  


WHEREAS, Joseph Kershaw Spong, Esquire, has agreed to accept the reference of this 


case and preside as a Special Referee in this action; 


IT IS HEREBY ORDERED, that this action is referred to Joseph Kershaw Spong, as 


Special Referee, to take testimony and to direct entry of final judgment in this action under Rule 


53(b), SCRCP, and all matters arising from or reasonably related to such action. The Special 


Referee shall retain jurisdiction to perform all necessary acts incident to this action including 


issuance of any rule to show cause, including, but not limited to, any rule to show cause why a 


party should not be bound by the judgment. Further, the Special Referee shall retain jurisdiction 


to hear any action or any motions pursuant to the South Carolina Rules of Civil Procedure, 


including, but not limited to, Rule 60(b).  Pursuant to Rule 53(e), SCRCP, any appeal from any 
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2 


order or judgment entered by the Special Referee shall be directly to the South Carolina Supreme 


Court or the South Carolina Court of Appeals as provided by the South Carolina Appellate Court 


Rules. 


 (Court’s signature page to follow) 
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Lexington Common Pleas


Case Caption: Pennymac Loan Services, Llc VS Judith A Kelly , defendant, et al


Case Number: 2023CP3202327


Type: Order/Referred to Master or Special Referee


So Ordered


Lisa Comer, Clerk of Court by Mona Huggins
Chief Deputy Clerk of Court


Electronically signed on 2025-09-08 16:17:27     page 3 of 3
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Special Referee Joseph Kershaw Spong October 22, 2025
Pennymac Loan Services, LLC  Vs. Kelly, Judith A. 


1 be with us at this hearing?


2 MS. CEJAS:  North of Tampa, Florida.


3 THE REFEREE:  So, you've traveled up


4 from Tampa, Florida to be here today?


5 MS. CEJAS:  I did.


6 THE REFEREE:  All right.  At this time,


7 then, I think based on the arguments to counsel, I'm


8 going to deny the request for a continuance.  It seems


9 like it was a late filing, and this case has been


10 proceeding really since 2023.


11 Obviously, I take the issue very


12 seriously of health.  However, I have not received any


13 statements from the doctor, the age of the case, 2023,


14 the lateness of the filing, and the lack of


15 specificity in providing us with a treating doctor or


16 any kind of medical statement.


17 We also have the fact that the witness


18 has traveled here from Tampa, Florida to testify here


19 today and in addition, that there seems to be at least


20 the appearance of some issue of unauthorized practice


21 of law of multiple filings by a pro se plaintiff.


22 So, for that reason, I'm going to deny


23 the motion for continuance.


24 And if you'll proceed with your case


25 and call your first witness or however you want to
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EXHIBIT E
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EXHIBIT E





		Exhibit Cover Page

		EXHIBIT A Order of Reference

		EXHIBIT B Objection to Order

		EXHIBIT C Motion to Recuse

		EXHIBIT C Motion to Vacate Strike

		EXHIBIT D Transcript Excerpt

		EXHIBIT E Under Seal








