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STATE OF SOUTH CAROLINA           IN THE COURT OF
                                   COMMON PLEAS
COUNTY OF RICHLAND                    FOR THE
                              FIFTH JUDICIAL CIRCUIT
                         - - -
JOHN A. TIBBS AND MARGARET B. )
TIBBS,                        )
                              )
          Plaintiffs,         )
                              ) Case No.
          vs.                 ) 2023-CP-40-01759
                              )
3M COMPANY, ET AL.,           )
                              )
          Defendants.         )
______________________________)
CAPE PLC, INDIVIDUALLY AND AS )
SUCCESSOR IN INTEREST TO CAPE )
ASBESTOS COMPANY LIMITED, BY  )
AND THROUGH ITS DULY APPOINTED)
RECEIVER PETER D. PROTOPAPAS, )
                              )
        Third-Party Plaintiff,)
                              )
          vs.                 )
                              )
ANGLO AMERICAN PLC, et al.,   )
                              )
        Third-Party Defendants)
  ____________________________________________________

       TRIAL BEFORE:  THE HONORABLE JEAN H. TOAL
                VOLUME I, PAGES 1 - 208
             DATED MONDAY, OCTOBER 20, 2025
______________________________________________________
            RICHLAND COUNTY JUDICIAL CENTER
                    1701 MAIN STREET
                      COURTROOM 3B
                COLUMBIA, SOUTH CAROLINA

REPORTED BY:  KRISTY L. CLARK, RPR, NV CCR #708,
                               CA CSR #13529
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4        Philadelphia, Pennsylvania  19103

       (215) 963-5000
5

      - AND -
6

       GALLIVAN WHITE & BOYD, P.A.
7        BY:  JOHN T. LAY, ESQUIRE

       BY:  LINDSAY JOYNER, ESQUIRE
8        1201 Main Street

       Suite 1200
9        Columbia, South Carolina  29201

       (803) 779-1833
10        Representing the Third-Party Plaintiff Cape

       Asbestos Company Limited, by and through its
11        duly appointed Receiver Peter D. Protopapas
12

       ROBINSON SMITH LAW
13        BY:  JONATHAN M. ROBINSON, ESQUIRE

       6467 Old Monroe Road
14        Suite G

       Indian Trail, North Carolina 28079
15        (704) 741-0220

       jon.robinson@smithrobinsonlaw.com
16        Representing the Third-Party Plaintiff Peter D.

       Protopapas
17
18        GORDON REES SCULLY MANSUKHANI

       BY:  A. VICTOR RAWL, ESQUIRE
19        677 King Street, Suite 450

       Charleston, South Carolina  29403
20        (843) 278-5900

       vrawl@grsm.com
21        Representing Third-Party Defendant ESAB

       Corporation and Charter Consolidated Ltd.
22
23
24
25
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1 unless you want me to.

2           THE COURT:  No, sir.

3           MR. CARROLL:  I'm glad to stand on my

4 filings, but we don't view this Court as having

5 jurisdiction to proceed as a matter of subject matter

6 jurisdiction, personal jurisdiction, fundamental

7 jurisdiction, and now Rule 205, which is independent of

8 what we filed in the State Supreme Court, as you know.

9           THE COURT:  All right.

10           MR. CARROLL:  Thank you.

11           THE COURT:  Mr. Lay.

12           MR. LAY:  I think Mr. Robinson is going to

13 handle this argument.

14           MR. ROBINSON:  Good morning, Your Honor.

15 John Robinson here on behalf of Mr. Protopapas as the

16 receiver for Cape.

17           THE COURT:  Yes.

18           MR. ROBINSON:  Your Honor, I think your

19 recitation of the different appellate machinations over

20 the last now six years certainly encompasses most of

21 the types of tactics that have been employed to delay

22 trials before you.  I just want to point out before I

23 get to the pending appeal at the moment, a couple of

24 things.

25           There was an order that you mentioned issued
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1           THE COURT:  That's exactly what I assumed

2 because those reports -- and I guess I'm all out.  The

3 next one I file will be my fourth report.

4           MR. ROBINSON:  Yes, ma'am.  That was your

5 third.

6           THE COURT:  The Courts are required by the

7 Supreme Court in its order in connection with the

8 remand of the Tibbs case.

9           MR. ROBINSON:  That's correct and in your

10 third order.

11           THE COURT:  So in this very case, I am

12 continuing to make reports, and I made that report to

13 the Court to indicate what the progress had been, and

14 the Supreme Court, I assume, looked at it, and the very

15 next day sent the order that they sent.  So there's

16 nothing nefarious about it at all.  It's a direct

17 result of the mechanism they set up for overseeing the

18 conclusion of this matter that has plagued them with so

19 many invalid fields.

20           MR. ROBINSON:  Correct, Your Honor.  In fact,

21 your third report, which was dated the day before this

22 Supreme Court order came out, you specifically state

23 that the Cape matter is scheduled for trial on

24 October 20th, 2025, pursuant to a previous order.  So

25 all of those things are laid out in your report and
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1 your attempt to have a hearing on October 6th, which

2 you did, a trial on October 20th, which we are here for

3 today, and the idea that you were considering exploring

4 requiring mediation.  So all of those things were

5 addressed in your report.  It appears on September the

6 24th.

7           As it relates to the appeal, Your Honor,

8 there are two -- as this Court pointed out --

9 Mr. Carroll and I believe Mr. Rawl filed two appeals of

10 your orders denying motion to dismiss and dissolve the

11 receivership.  It -- the -- the order and the appeal is

12 titled as an order on Altrad defendants -- I'm sorry.

13 The order you issued is an order on Altrad defendants

14 notice of recent Supreme Court authority voiding

15 third-party litigation renewed motion to dismiss and

16 motion to strike all filings in order to end the

17 third-party case and the receivers and Tibbs

18 plaintiffs' motion to confirm the appointment of the

19 receiver.  That is what the order was titled.

20           They have -- in the notices of appeal, Altrad

21 Charter referred to this order as an order granting the

22 appointment of a receiver, of course, which it is not.

23 They filed on October 15th, the day after the appeal

24 was filed.  The receiver filed a motion to dismiss

25 those appeals.  We had the motion ready because it is
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1 very similar to the last motion that we filed to

2 dismiss.  And as this Court knows, the court of appeals

3 did, in fact, dismiss the appeals of those orders and

4 found that those were interrogatory orders.

5           The Supreme Court later remanded seven

6 appeals to you.  They denied five of those as

7 interlocutory -- well, they determined they were all

8 interlocutory.  They denied the petitions for cert on

9 five; they accepted original jurisdiction on two and

10 remanded those back to you.  But they remanded them

11 back for all purposes.  The Supreme Court did reserve

12 to itself consideration of a pending sanctions motion

13 against Altrad.

14           And that is, as far as we know, still before

15 the Court.  And the remand order, the Supreme Court

16 indicated that it was going to rule on the sanctions

17 issued at a later date relating to Altrad.  That same

18 order, of course, indicated that the parties, the

19 appellants, any further frivolous appeals or

20 interlocutory appeals would be summarily dismissed and

21 would result in sanctions, that same remand order.

22           We also know that these orders are not

23 appealable, Your Honor, because, in the Childers case,

24 which I believe you referenced, and Mr. Carroll was

25 certainly involved in that, that was an appeal of an
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1 order denying the motion to dismiss and resolve the

2 receivership.  The court of appeals on September the

3 8th of, I believe, 2023, issued an order that not

4 only -- that the receivership, No. 1, was not stayed,

5 during the course of this type of appeal, and they

6 cited in their ruling Rule 62, and it says, "Unless

7 ordered by the Court, an interlocutory or final

8 judgment in an action for an injunction or in

9 receivership action shall not be stayed during the

10 period after its entry and until an appeal is taken or

11 during the pendency of an appeal."

12           And we may recall Judge Verdin's order that

13 clarified that the receivership was not stayed.  On

14 November 21st, 2023, the court of appeals issued a

15 second order rejecting the Rule 205 arguments, and they

16 denied an emergency motion to clarify and enforce rule

17 205.  On March 27th, 2024, the Supreme Court issued

18 what is been called the Childers order that this Court

19 is certainly familiar with.  It confirmed that order

20 was not immediately appealable.  And as this Court may

21 recall, the Supreme Court took that case up at the

22 behest of Mr. Carroll's client and others and asked

23 them to take jurisdiction from the court of appeals

24 because the decision on that case would have

25 wide-reaching implications across the receivership
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1 world on whether these types of orders are appealable.

2           The Supreme Court agreed to take it up but

3 ruled against them and then we are still talking about

4 that issue here today, some time three years later.

5           The court of appeals has also issued orders

6 in receivership appeals rejecting the Rule 205 motions

7 in Welch.  On April 12th, 2024, they determined -- the

8 court of appeals said the appellant Continental

9 Insurance Company filed a motion to enforce this

10 Court's exclusive jurisdiction.  That motion was

11 denied.  In Mitchell, on April 12th, 2024, appellant

12 Continental Insurance filed a motion to enforce the

13 Court's exclusive jurisdiction; however, that motion is

14 denied.

15           This is not new.  Our Courts have determined

16 on numerous occasions in the past that, No. 1, an

17 improper interlocutory appeal does not transfer

18 jurisdiction to the appellate courts.  In the South

19 Carolina Public Service Authority versus Arnold, which

20 was issued by the Supreme Court in 1986, that's

21 287SC584, the Court stated since this Court granted

22 respondent's motion to dismiss on the grounds that the

23 consolidation order was interlocutory and not

24 appealable, the circuit court never lost jurisdiction

25 and properly proceeded to trial.
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Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

Underwriters at Lloyd's of London 
The Lloyd’s building 
One Lime Street  
London  
EC3M 7HA  
 
By Post and email  
 
 

7 May 2025 
Dear Sirs 
 
Re: Isabella Park vs. Armstrong International, et al., in the Court of Common Pleas 
for the Fifth Judicial Circuit, South Carolina (“the South Carolina Court”): Civil Action No. 2021-CP-
40-02727 (“Park Claim”) 
 
We refer to the subpoena issued to you in the above proceedings by John Chandler, of the firm Rikard 
& Protopapas, as Attorney for the purported “Receiver for Cape PLC / Cape Industries Ltd” (Purported 
Receiver) on 28 April 2025 (Subpoena).  

Attached to this letter is an order from Mr Justice Mann, sitting in the High Court of Justice, Business 
and Property Courts Of England And Wales (Court) dated 22 November 2024 (High Court Order).  

I write as the sole director of CIHL, being the only person legally entitled to represent CIHL, as 
confirmed by the High Court Order.   

The Purported Receiver has recently been holding himself out as a duly appointed receiver over, 
alternatively, Cape PLC, Cape Industries Ltd and/or Cape Intermediate Holdings Limited (CIHL), all 
apparently as entities formerly known as Cape Asbestos Company Limited. He has done so relying on 
an order granted by order of the South Carolina Court dated 16 March 2023 appointing the Purported 
Receiver as a receiver over CIHL (Receivership Order), which the South Carolina Court issued without 
notice or a hearing several months after the Park Claim was reported to be fully resolved and 
concluded. The Receivership Order purports to be in respect of the entity “Cape Plc”, but has been 
subsequently clarified by the South Carolina Court to be actually in respect of CIHL.  

To the extent you are not already aware, the Receivership Order is currently the subject of appeals 
with the Supreme Court of South Carolina from several entities. It is also the subject of a request by 
the Troutman Pepper Locke law firm to dissolve the purported receivership. That request has been 
pending before the South Carolina Court since 15 September 2023, and has not been opposed by the 
Purported Receiver. The Purported Receiver and the South Carolina courts have been made aware of 
the High Court Order. 

The High Court of Justice has ordered, amongst other things, that:  

1. The Receivership Order is not recognised and has no legal effect in England and Wales and 
worldwide. 

2. The Purported Receiver has and had no power or authority to act on behalf of CIHL in England 
and Wales or worldwide and has no power to or authority in respect of CIHL in England and 
Wales or worldwide. 
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Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

3. The Purported Receiver has and had no power or authority on behalf of CIHL to act for or to 
bind CIHL in the South Carolina Court in respect of Park Claim and has and had no power or 
authority on behalf of CIHL to issue or pursue third party claims. 

4. The Purported Receiver be restrained in England and Wales and worldwide from acting or 
purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership Order, 
including by taking any actions in the Park Claim. 

By reason of the High Court Order, by issuing the Subpoena, the Purported Receiver was acting 
unlawfully and in clear breach of that order.  

Taking steps to comply with the Subpoena would represent conduct that CIHL considers to be unlawful 
for the purposes of the law of England and Wales.  

We ask that you confirm, by response to this letter by 14 May 2025, that you will take all necessary 
steps to comply with the law, including by notifying the Purported Receiver that you do not intend to 
respond to the Subpoena due to the Purported Receiver’s lack of power or authority, as determined 
by the High Court Order.  

All of CIHL’s rights are reserved.  

   

Yours faithfully 

 
 
Ran Oren 
Director, Cape Intermediate Holdings Limited 
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BL-2024-001337 

Claim No. BL-2024 - 001337

IN THE HIGH COURT OF JUSTICE

BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES

BUSINESS LIST (CHD)

Before Mr Justice Mann, sitting in retirement

B E T W E E N:

(1) CAPE INTERMEDIATE HOLDINGS LIMITED

(2) CAPE PLC (a company incorporated under the laws of Jersey)

Claimants

- and -

PETER D. PROTOPAPAS

Defendant

___________________________________________________________________________

ORDER

___________________________________________________________________________

Claim No. BL-20202020202020202024444444444 - 001337

D AND WALES

INGS LIMITED

nder the laws of Jersey)

Claimants

AS

Defendant

____________________________

____________________________

UPON THE CLAIM of Cape Intermediate Holdings Limited (“CIHL”) and Cape plc (“the 

Claimants”) issued by Part 8 Claim Form on 6 September 2024 

AND UPON HEARING Counsel for the Claimants, Mark Phillips KC, Derrick Dale KC, 

William Willson, Angus Groom and Louise Merrett

AND UPON READING the evidence, being the first witness statement of Ran Oren dated 6 

September 2024 (“Oren 1”), the second witness statement of Ran Oren dated 8 November 

2024 (“Oren 2”), the expert report of the Hon William W Wilkins dated 30 October 202H4 

(“the Wilkins Report”), the further expert report of the Hon William W Wilkins dated 11 

November 2024 (“the Supplemental Wilkins Report”), the fifth witness statement of Paul 

Brehony dated 11 November 2024 (“Brehony 5”), the sixth witness statement of Paul Brehony 

dated 13 November 2024 (“Brehony 6”), and the seventh witness statement of Paul Brehony 

dated 21 November 2024 (“Brehony 7”)
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AND UPON finding that the appointment of the Defendant as purported receiver of CIHL is 

not recognised by the laws of England and Wales (where CIHL is incorporated), because CIHL 

was not present in the state South Carolina at the date upon which the application for the 

appointment or the appointment was made and because CIHL has not submitted to the 

jurisdiction of that state

IT IS DECLARED THAT

1. The receivership order of the Court of Common Pleas for the Fifth Judicial Circuit of the

State of South Carolina, County of Richland (“the South Carolina Court”) dated 16

March 2023 appointing Mr Peter Protopapas (“Mr Protopapas”) as a receiver over

CIHL (“the Receivership Order”) is not recognised and has no legal effect in England

and Wales and worldwide.

2. Mr Protopapas has and had no power or authority to act on behalf of CIHL in England

and Wales or worldwide and has no power to or authority in respect of CIHL in England

and Wales or worldwide to carry out the acts referred to in paragraph 6-10 below.

3. The rights and duties of the directors of CIHL remain unaffected by the appointment of

Mr Protopapas as receiver of CIHL pursuant to the Receivership Order.

4. Mr Protopapas has and had no power or authority on behalf of CIHL to act for or to bind

CIHL in the South Carolina Court in respect of Park Claim and the Tibbs Claim (as

defined in Oren 1) and has and had no power or authority on behalf of CIHL to issue or

pursue third party claims including in the Tibbs Claim against any of the third party

defendants in those proceedings (“the 3P Complaint”), including (i) Mohed Altrad (ii)

Altrad Investment Authority SAS (iii) Altrad UK Ltd (iv) Cape UK Holdings Newco Ltd

(v) Cape Industrial Services Group Ltd (vi) Cape Holdco Ltd (vii) Altrad Services Ltd.

5. Mr Protopapas has and had no power or authority to accept service on behalf of CIHL in

the claim brought in the South Carolina Court by a summons dated 11 November 2024

with claim number C/A NO. 2024-CP-40-06639 or any other legal proceedings issued

against CIHL in the South Carolina Court or worldwide.

AND IT IS ORDERED THAT:

2
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6. Mr Protopapas be restrained in England and Wales and worldwide from acting or

purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership

Order.

7. Mr Protopapas be restrained in England and Wales and worldwide from appropriating,

interfering with or usurping (in any way whatsoever) the lawful exercise of the rights and

duties of the directors of CIHL.

8. Mr Protopapas be restrained from acting or purporting to act on behalf of CIHL in the

Park Claim and the Tibbs Claim (as defined in Oren 1).

9. Mr Protopapas be restrained from continuing to prosecute the 3P Complaint (as defined

in Oren 1).

10. Mr Protopapas be restrained from purporting to act for CIHL in the claim brought in the

South Carolina Court by a summons dated 11 November 2024 and with claim number

C/A NO. 2024-CP-40-06639 or in any other legal proceedings issued against CIHL in

the South Carolina Court or worldwide.

Liberty to Apply

11. The Claimants shall have liberty to apply for further or related relief.

Costs

12. The Claimants’ costs be paid by the Defendant on the standard basis, to be a matter of

detailed assessment if not agreed.

13. The Claimants shall have liberty to apply for an interim payment on account of costs.

Service of this Order 

This order shall be served by the Claimants on the Defendant.

The court has provided a sealed copy of this order to the serving party, Signature Litigation 

LL, 138 Fetter Lane, London, EC4A 1BT. 

22 November 2024

3
1064



   
 

Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

Underwriters at Continental Casualty Company 
151 N. Franklin Street 
Chicago, Illinois 
IL 60606 
United States of America  
 
By Post and email  
 
 

7 May 2025 
Dear Sirs 
 
Re: Isabella Park vs. Armstrong International, et al., in the Court of Common Pleas 
for the Fifth Judicial Circuit, South Carolina (“the South Carolina Court”): Civil Action No. 2021-CP-
40-02727 (“Park Claim”) 
 
We refer to the subpoena issued to you in the above proceedings by John Chandler, of the firm Rikard 
& Protopapas, as Attorney for the purported “Receiver for Cape PLC / Cape Industries Ltd” (Purported 
Receiver) on 28 April 2025 (Subpoena).  

Attached to this letter is an order from Mr Justice Mann, sitting in the High Court of Justice, Business 
and Property Courts Of England And Wales (Court) dated 22 November 2024 (High Court Order).  

I write as the sole director of CIHL, being the only person legally entitled to represent CIHL, as 
confirmed by the High Court Order.   

The Purported Receiver has recently been holding himself out as a duly appointed receiver over, 
alternatively, Cape PLC, Cape Industries Ltd and/or Cape Intermediate Holdings Limited (CIHL), all 
apparently as entities formerly known as Cape Asbestos Company Limited. He has done so relying on 
an order granted by order of the South Carolina Court dated 16 March 2023 appointing the Purported 
Receiver as a receiver over CIHL (Receivership Order), which the South Carolina Court issued without 
notice or a hearing several months after the Park Claim was reported to be fully resolved and 
concluded. The Receivership Order purports to be in respect of the entity “Cape Plc”, but has been 
subsequently clarified by the South Carolina Court to be actually in respect of CIHL.  

To the extent you are not already aware, the Receivership Order is currently the subject of appeals 
with the Supreme Court of South Carolina from several entities. It is also the subject of a request by 
the Troutman Pepper Locke law firm to dissolve the purported receivership. That request has been 
pending before the South Carolina Court since 15 September 2023, and has not been opposed by the 
Purported Receiver. The Purported Receiver and the South Carolina courts have been made aware of 
the High Court Order. 

The High Court of Justice has ordered, amongst other things, that:  

1. The Receivership Order is not recognised and has no legal effect in England and Wales and 
worldwide. 

2. The Purported Receiver has and had no power or authority to act on behalf of CIHL in England 
and Wales or worldwide and has no power to or authority in respect of CIHL in England and 
Wales or worldwide. 
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Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

3. The Purported Receiver has and had no power or authority on behalf of CIHL to act for or to 
bind CIHL in the South Carolina Court in respect of Park Claim and has and had no power or 
authority on behalf of CIHL to issue or pursue third party claims. 

4. The Purported Receiver be restrained in England and Wales and worldwide from acting or 
purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership Order, 
including by taking any actions in the Park Claim. 

By reason of the High Court Order, by issuing the Subpoena, the Purported Receiver was acting 
unlawfully and in clear breach of that order.  

Taking steps to comply with the Subpoena would represent conduct that CIHL considers to be unlawful 
for the purposes of the law of England and Wales.  

We ask that you confirm, by response to this letter by 14 May 2025, that you will take all necessary 
steps to comply with the law, including by notifying the Purported Receiver that you do not intend to 
respond to the Subpoena due to the Purported Receiver’s lack of power or authority, as determined 
by the High Court Order.  

All of CIHL’s rights are reserved.  

   

Yours faithfully 

 
 
Ran Oren 
Director, Cape Intermediate Holdings Limited 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND  

IN THE COURT OF COMMON PLEAS 

 

FOR THE FIFITH JUDICIAL CIRCUIT 

 

JOHN A. TIBBS AND MARGARET B. 

TIBBS, 

 

Plaintiff, 

 

Vs. 

 

3M COMPANY, et al.,  

 

Defendants.  

In Re: Asbestos Personal Injury Litigation 

Coordinated Docket 

 

Civil Action No. 2023-CP-40-01759 

 

ORDER GRANTING MOTION TO 

APPROVE CONFIDENTIAL 

SETTLEMENT AGREEMENT BETWEEN 

AND AMONG THE RECEIVER FOR CAPE 

PLC, SOUTH CAROLINA ASBESTOS 

VICTIMS COMPENSATION QSF LLC, 

AND ANGLO AMERICAN US HOLDINGS 

INC. FOR ITSELF AND ITS AFFILIATES 

 

 

STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND  

IN THE COURT OF COMMON PLEAS 

 

FOR THE FIFITH JUDICIAL CIRCUIT 

 

KEITH W. PARK, Individually and as the 

Personal Representative of the Estate of 

ISABELLA PARK, 

 

Plaintiff, 

 

Vs. 

 

ARMSTRONG INTERNATIONAL, INC.,  

 

Defendants.  

In Re: Asbestos Personal Injury Litigation 

Coordinated Docket 

 

Civil Action No. 2021-CP-40-02727 

 

ORDER GRANTING MOTION TO 

APPROVE CONFIDENTIAL 

SETTLEMENT AGREEMENT BETWEEN 

AND AMONG THE RECEIVER FOR CAPE 

PLC, SOUTH CAROLINA ASBESTOS 

VICTIMS COMPENSATION QSF LLC, 

AND ANGLO AMERICAN US HOLDINGS 

INC. FOR ITSELF AND ITS AFFILIATES 

 

 

This matter comes before the Court on the motion of Peter D. Protopapas, as the court-appointed 

Receiver  for Cape PLC, now known as Cape Intermediate Holdings Ltd., as successor in interest to Cape 

Industries Ltd. (f/k/a Cape Asbestos Company Ltd.) (the “Receiver”) to establish a Qualified Settlement Fund 

under Section 468B of the Internal Revenue Code of 1986, as amended (“I.R.C.”), to approve the settlement 

between the Receiver and Anglo American US Holdings Inc. for itself and its affiliates and to keep continuing 
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jurisdiction over the Qualified Settlement Fund (“QSF”). Having considered the motion, together with the 

exhibits submitted with the motion, the Court hereby decides these matters on the filings and rules as follows: 

ASBESTOS DOCKET MANAGEMENT 

The establishment of the South Carolina Asbestos Victims Compensation QSF, LLC and the approval 

of the settlement and the Court’s continuing jurisdiction over the South Carolina Asbestos Victims 

Compensation QSF, LLC , as provided for by I.R.C. Section 468B, and over the receivership estate, made the 

basis of this motion and all directly relate to this Court’s responsibility to manage South Carolina’s statewide 

asbestos litigation docket. Asbestos litigation is often repetitive, serial litigation, and many similar issues 

present themselves repeatedly for routine adjudication by this Court. To the extent that this Court can use its 

experience in managing the South Carolina asbestos litigation to establish efficient procedures to address a 

variety of these recurring and repetitive issues, the Court intends to do so as a way to streamline future asbestos 

proceedings and to minimize the burden on this Court and the litigants of these prospective filings. Throughout 

this order, the establishing mechanism for treatment of future claims related to asbestos issues in South 

Carolina, the Court exercises its inherent authority to manage its docket so as to maximize the efficiency of its 

procedures. South Carolina receivership law recognizes the Court’s discretion to direct disposition of 

receivership property or claims and to ratify compromises brought to the Court, consistent with its supervisory 

role over the receivership estate.   
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PROCEDURAL HISTORY 

On March 17, 2023, this Court, in the matter captioned Keith W. Park, individually and as personal 

representative of the Estate of Isabella Park v. Armstrong International, Inc., et al., C/A No. 2021-CP-40-02727, 

issued an order appointing Third-Party Plaintiff as South Carolina receiver “for Cape PLC as successor in 

interest to Cape Industries Ltd. (f/k/a Cape Asbestos Company Ltd.)”.  On June 30, 2023, the Receiver, as a 

Third-Party Plaintiff, initiated in this Circuit Court a third-party action against, among others, Anglo American 

plc, De Beers plc, De Beers UK Ltd, De Beers Consolidated Mines (Pty) Ltd, De Beers Centenary AG, Anglo 

American US Holdings Inc., Anglo American Crop Nutrients (USA), LLC, De Beers Jewellers Limited, De 

Beers Jewellers (US), Inc., Element Six US Corporation, Element Six Technologies US Corporation, 

Forevermark US, Inc., Platinum Guild International (U.S.A.) Jewelry, Inc., and Lightbox Jewelry Inc. 

(collectively, the “Anglo American-De Beers Third-Party Defendants”), in the matter captioned John A. Tibbs 

and Margaret B. Tibbs v. 3M Company, et al., C/A No. 2023-CP-40-01759. 

The Receiver’s third-party pleading seeks equitable and declaratory relief addressing alleged “liability-

avoidance” conduct and group-enterprise relationships among Cape and various third-party defendants, 

including the Anglo American-De Beers Third-Party Defendants. The Receiver asserts claims including unjust 

enrichment, alter-ego/veil-piercing, amalgamation of interests/single business enterprise, constructive trust, and 

accounting, and seeks declarations concerning responsibility for historic asbestos liabilities associated with 

Cape.   
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ANALYSIS AND TREATMENT OF CONFIDENTIAL SETTLEMENT AGREEMENTS 

The Receiver for Cape has entered into a Master Settlement Agreement (the “Confidential Settlement 

Agreement”) with Anglo American US Holdings Inc. for itself and its affiliates.  The Receiver has moved this 

Court to authorize the establishment of South Carolina Asbestos Victims Compensation Fund QSF, LLC for the 

defense and payment of claims filed in South Carolina arising out of, or relating to, injuries arising from alleged 

exposure to Cape asbestos products. The Confidential Settlement Agreement provides that the funds paid by 

Anglo American US Holdings Inc., for itself and its affiliates, as part of the settlement agreement will be 

deposited into the South Carolina Asbestos Victims Compensation QSF, LLC. The Court has thoroughly 

reviewed the Confidential Settlement Agreement. The Receiver, with the consent of Anglo American US 

Holdings Inc. (for itself and its affiliates) has asked that the Confidential Settlement Agreement remains sealed. 

In weighing the factors outlined in Rule 41.1(c) of the South Carolina Rules of Civil Procedure, the 

Court, while mindful of our state’s public policy favoring the transparency of court proceedings, has reviewed 

the Confidential Settlement Agreement in detail in camera and all submissions related to this Motion and finds 

the Receiver has met his burden to show sealing the Confidential Settlement Agreement is proper and necessary 

under Rule 41(c) of the South Carolina Rules of Civil Procedure. Specifically, the Court finds that, although the 

litigation of asbestos suits is of great public importance, the specific terms of the liquidation of Receivership 

assets arising from a settlement between the Receiver and Anglo American US Holdings Inc. (for itself and its 

affiliates) does not have great public significance. 

The Court agrees with the Receiver that the Confidential Settlement Agreement does not attempt to hide 

important or damaging information from the public and is only related to liquidating Receivership assets from 

Anglo American US Holdings Inc. (for itself and its affiliates), who have voluntarily agreed to the liquidation 

of claims. The Court holds that sealing the Confidential Settlement Agreements is necessary and beneficial to 

the public to ensure the longevity of the QSF and allow for the fair and just compensation of injured parties in 

South Carolina who may have legitimate future claims against Cape due to asbestos-related injuries. This Court 
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will retain continuing jurisdiction over the QSF and will be able to adjudicate any matter brought before the 

Court concerning these settlements and their transfer of funds to South Carolina Asbestos Victims Compensation 

QSF, LLC.   

          The Court acknowledges that the Confidential Settlement Agreement provides that the South Carolina 

Asbestos Victims Compensation QSF, LLC shall defend and indemnify Anglo American US Holdings and its 

affiliates against certain claims identified in the agreement itself.  In any South Carolina Claim for which Anglo 

American US Holdings Inc. for itself or its affiliates seek defense and indemnification under the Confidential 

Settlement Agreement, the Receiver and the QSF, through its own counsel, shall use their reasonable best efforts 

to obtain the dismissal of Anglo American US Holdings Inc. and/or its affiliates and the substitution of the QSF 

in their place on the basis that the QSF is the real-party-in-interest and that Anglo American US Holdings Inc. 

(for itself or its affiliates’) obligations with respect to such Indemnified Claim (as defined in the Confidential 

Settlement Agreement) were finally resolved and exhausted by a reasonable, good faith settlement.  The Court 

will direct the parties to any such litigation to complete this substitution in a reasonable timeframe from being 

notified of this substitution provision. 

Although this Confidential Settlement Agreement fully resolves the disputes the Receiver has with 

Anglo American US Holdings Inc. and its affiliates, the Receiver is still deeply involved in disputes over other 

Receivership assets. The premature disclosure of the specific details of this Confidential Settlement Agreement 

could be misappropriated and could chill the Receiver’s ability to equitably liquidate other Receivership assets. 

Furthermore, the underlying asbestos litigation is still ongoing, and sealing the Confidential Settlement 

Agreement will allow these asbestos cases to continue forward in the same manner in which other cases move 

forward. The Court further finds sealing the Confidential Settlement Agreement is the best way to balance the 

potential harm to the settling parties with the public interest. And there are no other alternatives in this case to 

protect the private interests of the settling parties. 

LIQUIDATION OF RECEIVERSHIP ASSETS AND APPROVAL OF SETTLEMENT 
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A Receiver is an officer of the court, appointed to marshal and collect—to receive—the assets of the 

corporation. In that sense, the Receiver stands in the corporation's shoes. In re Am. Slicing Mach. Co., 125 S.C. 

214, 218, 118 S.E. 303, 304 (1923). The effect of appointing a Receiver means that the Receiver, as a “hand of 

the court,” exercises power and control over the defendant's assets and property specified in the appointment 

order and administers them at the court's discretion for the benefit of creditors and the debtor's estate. Allen v. 

Cooley, 53 S.C. 414, 446, 31 S.E. 634, 646 (1898). Title, though, remains in the defendant's name. A Receiver 

must administer the estate in compliance with the appointing order and “in accordance with the laws of this 

State.” Rule 66(a), SCRCP. See also Rule 66(b), SCRCP (stating a Receiver “shall ... have general power and 

authority to sue for and collect the debts, demands and rent belonging to the debtor ...”). 

“A sale of receivership property by the receiver, under an order of court, is a judicial sale.” Hannon v. 

Mechanics Bldg. & Loan Ass’n of Spartanburg, 177 S.C. 153, 180 S.E. 873, 876 (1935). “The courts of this 

state have uniformly exercised the power to order that a receiver, duly appointed, shall sell the real estate and 

other property of the person or corporation whose assets are in the hands of receivers, in order to distribute the 

proceeds among creditors, stockholders, and other parties interested, and to liquidate and wind up the affairs of 

such insolvent person or corporation.” Id. at 876. Moreover, “it is often of great importance that such assets 

should be disposed of by a receiver, duly appointed, because of his special knowledge of such assets and because 

the receiver takes manual possession and custody of the property for the purpose of disposing of it and 

distributing the proceeds.” Id. Thus, when the Court deems it appropriate, it “may make an order to the receivers 

to sell at private sale, or the court may accept an offer made directly to the court, or it may ratify a sale already 

made.” Id. 

This Court has jurisdiction over the assets and claims asserted in South Carolina of Cape through its 

Order Appointing Receiver dated March 17, 2023, and subsequent orders of South Carolina courts. Furthermore, 

South Carolina law vests this Court with discretion to dispose of the Receivership’s assets and direct disposition 

of those assets and to approve voluntary settlements by and between parties to this action. This Court will retain 
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continuing jurisdiction over the QSF and all of its assets, and it will be able to adjudicate any matter brought 

before the Court concerning these settlements and their transfer of funds to South Carolina Asbestos Victims 

Compensation QSF, LLC .1 

THE PRESENT SETTLEMENT AND REQUESTED RELIEF 

The Receiver now seeks approval of a confidential settlement with Anglo American US Holdings Inc. 

for itself and its affiliates, namely, the Anglo-American De Beers Third-Party Defendants. The Confidential 

Settlement Agreement was submitted to the Court in camera and under seal for review. The Receiver requests 

authorization to execute all documents necessary to effectuate the settlement and an order approving the 

settlement as fair, reasonable, and in the best interests of the South Carolina Asbestos Victims Compensation 

QSF, LLC .  

FINDINGS OF FACT 

A. Approval of the Confidential Settlement Agreement with Anglo American US Holdings Inc. for itself 

and its affiliates 

1.1 The Receiver and Anglo American US Holdings Inc., for itself and its affiliates, have entered 

into a settlement agreement titled  

“Master Settlement Agreement”. The Confidential Settlement Agreement resolves all disputes between the 

Receiver and the Anglo American-De Beers Third-Party Defendants relating to any claims filed in South 

                                                      
1 It is clear that this Court’s jurisdiction extends over Cape’s assets. See Buist v. Merchant’s & Planter’s Bank, 

65 S.C. 487, 489, 43 S.E. 958, 959 (S.C. 1903) (Receiver can liquidate property under Court supervision); 

Clyburn v. Reynolds, 31 S.C. 91, 105, 9 S.E. 973, 975 (1889) (Court can empower receivers to sell the assets of 

the receivership); Montgomery & Crawford v Arcadia Mills, 173 S.C. 464, 490, 176 S.E. 589, 599 (1934) 

(Receivership Court has the power to liquidate the rights of creditors pursuant to their priorities); In re State ex 

rel Hutchinson, 182 S.C. 369, 375, 189 S.E. 475, 477-78 (1937) (holding the power to appoint a receiver is 

vested in every circuit court of the State, and nowhere in the body of the law is there any limitation upon this 

authority); Truesdell v. Johnson, 144 S.C. 188, 142 S.E. 343, 345 (1928) (holding the effect of the appointment 

of the receiver is to take property and place it in the hands of a third party pending litigation); S.C. Code Ann. 

§ 15-65-10. 
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Carolina arising out of, or relating to, injuries arising from alleged exposure to Cape asbestos products, including 

the Tibbs Action. 

1.2 The Confidential Settlement Agreement provides that Anglo American US Holdings Inc. for 

itself and its affiliates  shall transfer funds to the South Carolina Asbestos Victims Compensation QSF, LLC . 

1.3 The purposes of the South Carolina Asbestos Victims Compensation QSF, LLC  are to provide 

funds to resolve and defend South Carolina claims arising out of, or relating to, injuries arising from alleged 

exposure to Cape asbestos products, including providing funds to pay for the costs and legal fees incurred by 

the parties in connection with the claims, to pay for administrative and management costs, and to do all things 

necessary or appropriate in connection with the South Carolina Asbestos Victims Compensation QSF, LLC. 

Confidentiality is warranted on the present record; in camera review of the Confidential Settlement Agreement 

is sufficient for the Court to evaluate its terms without compromising settlement confidentiality. The Court’s 

approval does not require the public filing of confidential settlement consideration or terms. 

1.4 The Court is convinced the terms of the Confidential Settlement Agreement are the result of 

substantial arm’s-length, good-faith negotiations between the settling parties in connection with a mediation 

conducted pursuant to the Absolute Mediation Privilege. The Confidential Settlement Agreement provides for 

compensation that is fair and reasonable, particularly in view of the nature of the release of rights against Anglo 

American US Holdings Inc. for itself and its affiliates that it grants. The legal disputes between Anglo American 

US Holdings Inc. (for itself and its affiliates) and the Receiver have been vigorously contested, and, this 

settlement will avoid what would otherwise be years of contentious and expensive litigation between the Anglo 

American-De Beers Third-Party Defendants and the Receiver. 

1.5 The Receiver and South Carolina Asbestos Victims Compensation QSF, LLC agree, and the only 

other parties affected by this Confidential Settlement Agreement, namely, Anglo American US Holdings Inc. 

itself and other Anglo American-De Beers Third-Party Defendants, and the Tibbs, do not oppose this settlement. 

Neither the Tibbs nor Anglo American US Holdings Inc. for itself or its affiliates oppose this Court’s order that 
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any and all claims against the Anglo American-De Beers Third-Party Defendants arising out of or related to the 

Tibbs Action and all other South Carolina claims arising out of, or relating to, injuries arising from alleged 

exposure to Cape asbestos products shall be directed to the South Carolina Asbestos Victims Compensation 

QSF, LLC. This Court is not making any ultimate determination on such claims if ever made. 

B. Approval of Qualified Settlement Fund 

2.1 Treasury Regulation § 1.468B-1 authorizes the establishment of a Qualified Settlement Fund if 

the requirements of paragraph (c) of the section are met. 

2.2 The requirements of Treasury Regulation § 1.468B-1(c)(2) have been satisfied, as the 

Confidential Settlement Agreement provides for the transfer of funds, claims and other things of value to the 

South Carolina Asbestos Victims Compensation QSF, LLC and will resolve the Receiver’s claims against Anglo 

American US Holdings Inc. and its affiliates. 

2.3  The limited liability company referenced above as “South Carolina Asbestos Victims 

Compensation QSF, LLC” will be constituted and will operate as the South Carolina Asbestos Victims 

Compensation QSF, LLC. This Court will keep continuing jurisdiction over South Carolina Asbestos Victims 

Compensation QSF, LLC. 

2.4  The assets of the South Carolina Asbestos Victims Compensation QSF, LLC are segregated from 

the assets of the Receiver and Anglo American US Holdings Inc. and its affiliates, satisfying the requirements 

of Treasury Regulation § 1.468B-1(c)(3). 

2.5 The Confidential Settlement Agreement, the establishment of the South Carolina Asbestos 

Victims Compensation QSF, LLC , and the transfer of the funds to the South Carolina Asbestos Victims 

Compensation QSF, LLC pursuant to the terms of the Confidential Settlement Agreement comply with law as 

set forth herein. 

CONTRACTS WITH ATTORNEYS 
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The Court is guided by the six-factor Glasscock analysis.2 See Glasscock v. Glasscock, 304 S.C. 158, 

161, 403 S.E.2d 313, 315 (1991). Additionally, this Court has the discretion to award attorney fees and costs. 

See Taylor v. Taylor, 333 S.C. 209, 215, 508 S.E.2d 50, 54 (Ct. App. 1998). The Glasscock factors weigh heavily 

in favor of approving the requested amount of attorney’s fees and costs.  

In its capacity as the Receivership Court, this Court has directed the Receiver to marshal the assets of 

Cape to make such assets available to meet the costs and expenses of claims filed in South Carolina arising out 

of, or relating to, injuries arising from alleged exposure to Cape asbestos products. Further, in the order 

appointing the Receiver, this Court authorized the Receiver to “hire any person or company necessary to 

accomplish any right or power under this Order.” The Court finds that the Receiver has been diligent in carrying 

out these duties. Immediately following his appointment as the Receiver for Cape, Mr. Protopapas retained 

a team of well-regarded law firms to locate and secure the assets of Cape to pay these lawsuits. Given the 

receivership’s lack of financial resources, each of these law firms agreed to assume the significant risk of 

undertaking this extremely complex representation fraught with significant risk on the basis of contingent fee 

contracts. 

The Court has reviewed the Receiver’s Report on Attorneys’ Contingency Fee Request, which details 

the significant time and resources the Receiver and his attorneys have devoted to this action. The requested 

attorneys’ fees and costs properly reflect these efforts. The Receiver’s efforts undertaken at his own expense 

and at the expense of the three firms he hired to represent him on a contingent fee basis, were significant.  The 

Receiver hired extremely capable local South Carolina counsel at two law firms, Smith Robinson and Gallivan 

White & Boyd, to represent him in the litigation and also hired a highly regarded international law firm to 

                                                      
2 The Court considers: (1) the nature, extent, and difficulty of the case; (2) the time necessarily devoted to the 

case; (3) professional standing of counsel; (4) contingency of compensation; (5) beneficial results obtained; and 

(6) customary legal fees for similar services. 
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support the Receiver’s efforts. These efforts were in addition to and supported by highly capable lawyers and 

professional staff at the Receiver’s law firm.    

 The Receiver entered into contingent fee contracts with the following highly qualified law firms: Morgan 

Lewis Bockius, LLP (“Morgan Lewis”), Smith Robinson LLP, Gallivan White & Boyd LLP, and Rikard & 

Protopapas, LLC. 

Morgan Lewis is a global law firm and is highly skilled and experienced in asbestos litigation and in 

complex commercial litigation.  The Receiver also engaged lawyers with Gallivan White & Boyd LLP, Smith 

Robinson LLP, and his own firm, Rikard & Protopapas, LLC, who are experienced in engaging in complex 

commercial litigation. 

Each of the law firms has fully performed its services under the contingency fee contracts, and the 

Receiver seeks the Court’s approval of the attorneys’ contingency fee of forty percent (40%) of the gross 

settlement amount between the Receiver and Anglo American US Holdings Inc. (for itself and its affiliates)  and 

approval of reimbursement of costs incurred by the law firms to date. The extreme difficulty of tracing and 

marshalling the assets which will be used to create the Qualified Settlement Fund would fully justify the 

Receiver’s request for approval of attorney’s fees of 40% of the gross settlement amount plus the significant 

costs incurred in this global effort. This percentage is now common in contingency attorney fee contracts in tort 

claims. Nevertheless, it is this Court’s judgment that in light of the significant amount of this settlement, attorney 

fees of 33% plus costs is appropriate and fair. Therefore, the Court approves the attorneys’ fee contracts and the 

attorneys’ fees in the amount of thirty-three percent (33%) of the gross settlement amount between the Receiver 

and Anglo American US Holdings Inc. (for itself and its affiliates) , in addition to approval of reimbursement 

for costs incurred to date. In light of the attorneys’ fee awarded, in part, to the Receiver’s law firm, the attorneys’ 

fee will be in lieu of any Receiver fee for the Receiver’s work to date. 

IT IS THEREFORE ORDERED THAT: 
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(1) The Court is convinced the terms of the Confidential Settlement Agreement are the result 

of substantial arm’s-length, good faith negotiations between the settling parties conducted under the Absolute 

Mediation Privilege. The legal disputes between the Receiver and Anglo American US Holdings Inc. and its 

affiliates have been vigorously contested, and this settlement will avoid what would otherwise be years of 

contentious and expensive litigation; 

(2) The South Carolina Asbestos Victims Compensation QSF, LLC, which is the limited 

liability company with Peter D. Protopapas, the duly ordered Receiver of Cape PLC, now known as Cape 

Intermediate Holdings Ltd., as successor in interest to Cape Industries Ltd. (f/k/a Cape Asbestos Company Ltd.) 

as its sole Member and Manager, is hereby established as a Qualified Settlement Fund in compliance with § 

468B of the Internal Revenue Code of 1986, as amended, and Treasury Regulations §§ 1.468B, et seq., in order 

to receive settlement proceeds and claims from the Settlement Agreement, as well as any future transfers of 

funds, claims or things of value relating to Cape or its assets; 

(3) The Receiver and Anglo American US Holdings Inc. (for itself and its affiliates) agree 

that any and all claims, actions, suits, losses, rights, damages, costs, fees, expenses, obligations, liabilities, and 

causes of action of every character, nature (whether sounding in tort, contract, warranty, or any other theory of 

law, or equity), kind or description whatsoever (whether based  on contribution, indemnification, subrogation, 

spoliation, alter ego, veil piercing, corporate successorship, amalgamation of interest, single business enterprise, 

bodily injury or other claims), known or unknown, past, present, or future, foreseen or unforeseen, and suspected 

or unsuspected, arising out of, or relating to, injuries arising from alleged exposure to Cape asbestos products, 

that are brought in South Carolina by any person or entity (whether it is a Party, an asbestos claimant, an asbestos 

trust, or others), against or in any way relating to, arising out of, connected with, and/or involving the Anglo 

American-De Beers Third-Party Defendants in a South Carolina action shall be barred from filing in South 

Carolina and must be directed to the South Carolina Asbestos Victims Compensation QSF, LLC.   The Receiver 

and Anglo American US Holdings Inc. (for itself and its affiliates) agree that the Confidential Settlement 
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Agreement is intended to release only Anglo American US Holdings Inc. and its affiliates and Anglo American-

De Beers Third-Party Defendants and is not intended to release or benefit in any way other defendants or third-

party defendants in this action or any persons or entities not released in the Confidential Settlement Agreement.  

The South Carolina underlying asbestos plaintiffs do not object to this relief, and as such the Court approves 

and ratifies this agreement in connection with future South Carolina asbestos filings, including the party 

substitution provisions as noted above.  Further, this Court is not making any determination on such claims if 

ever made; 

(4) The Receiver and Anglo American US Holdings Inc. for itself and its affiliates agree that 

upon completion and funding of the settlement to the South Carolina Asbestos Victims Compensation QSF, 

LLC , that Anglo American US Holdings Inc. and its affiliates are forever relieved of any and all obligations it 

may owe in South Carolina in connection with Cape.  The underlying asbestos plaintiffs do not object to this 

relief, and as such the Court approves and ratifies this agreement in connection with future South Carolina 

asbestos filings, as noted above; 

(5) The Receiver and Anglo American US Holdings Inc. (for itself and its affiliates)  agree 

that any and all claims against Anglo American US Holdings Inc. or its affiliates  filed in in South Carolina 

relating to obligations arising out of, or relating to, injuries arising from alleged exposure to Cape asbestos 

products are forever ended, including any claims asserting that any of the Anglo American-De Beers Third-

Party Defendants were/are alter egos of or part of a single business enterprise with Cape.  The South Carolina 

underlying asbestos plaintiffs do not object to this relief, and as such the Court approves and ratifies this 

agreement in connection with streamlining future South Carolina asbestos filings, as noted above; 
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(6) The Receiver’s Contracts with his lawyers are approved as set forth above; and 

(7) The Court retains continuing jurisdiction in accordance with Income Tax Regulation § 

1.468B-1(c)(1) of all matters related to this Order. 

IT IS SO ORDERED. 

 

[JUDGE’S ELECTRONIC SIGNATURE PAGE TO FOLLOW] 
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