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S T A T E M E N T O F T H E C A S E  

 T his is a c as e w h er e A p p ell a nt Te x as I ns ur a n c e C o m p a n y, a n u n d eri ns ur e d m ot orist c arri er, 

w as  pr o p erl y  s er v e d  wit h  a  s u m m o ns  a n d  c o m pl ai nt  b ut  f ail e d  t o  a c k n o wl e d g e, pr o c ess, 

i n v esti g at e, r es p o n d, i nt er v e n e, or  ot h er wis e  d ef e n d  i n a n y w a y, t h er e b y r es ulti n g i n j u d g m e nt of 

$ 2, 3 9 8, 7 8 8. 1 1  b ei n g  e nt er e d  a g ai nst t h e u n d eri ns ur e d m ot orist . Aft er e ntr y a n d n oti c e of j u d g m e nt , 

Te x as I ns ur a n c e fil e d a n oti c e of a p p e ar a n c e a n d m oti o n t o v a c at e  o n t h e gr o u n ds t h at R es p o n d e nt 

di d n ot c o nti n u e t o s er v e it wit h l e g al d o c u m e nts aft er s er vi c e or pr o c ess , d es pit e its f ail ur e t o 

a p p e ar . T h e tri al c o urt h el d t h at T e x as I ns ur a n c e  h a d n ot s et f ort h s uffi ci e nt  gr o u n ds f or  r eli ef u n d er 

R ul e 6 0( b) , S C R C P , b e c a us e Te x as I ns ur a n c e di d n ot pr o vi d e a r e as o n a bl e b asis f or its f ail ur e t o 

a p p e ar  p urs u a nt t o §  3 8 -7 7 -1 6 0 , t h at all d o c u m e nts w er e s er v e d i n a c c or d a n c e wit h t h e a p pli c a bl e 

pr o c e d ur al r ul es, a n d t h at e ntr y of j u d g m e nt di d n ot vi ol at e its d u e pr o c ess ri g hts si n c e it w as 

aff or d e d pr o p er n oti c e  a n d  a n  o p p ort u nit y  t o  pr ot e ct  its  i nt er ests .  T h e  l o w er  c o urt  u p h el d  its  

d e cisi o n o n Te x as I ns ur a n c e ’s m oti o n t o r e c o nsi d er. Te x as I ns ur a n c e a p p e als t h e l o w er c o urts or d er 

d e n yi n g its m oti o n t o  r e c o nsi d er.  

S T A T E M E N T O F F A C T S  
 
 T his a p p e al aris es fr o m a m ot or v e hi cl e a c ci d e nt b et w e e n Vi kt ar Kl e u c h e ni a a n d Bri a n 

M c Cl e o d ( “ D ef e n d a nt ”) o c c urri n g o n J ul y 1 7 , 2 0 1 8, i n H orr y C o u nt y, S o ut h C ar oli n a. ( R. p.  7 0, ¶  

7 ). At t h e ti m e of t h e a c ci d e nt, Pl ai ntiff w as i ns ur e d b y O n y x I ns ur a n c e C o m p a n y  t hr o u g h P oli c y 

N o.  OI C -S C -0 0 0 1 1 1 9 -0 2,  w hi c h pr o vi d e d  u n d eri ns ur e d  m ot orist  c o v er a g e  i n  t h e  a m o u nt  of  

$ 5 0, 0 0 0. 0 0  f or p oli c y p eri o d M ar c h 1 9, 2 0 1 8, t hr o u g h M ar c h  2 9, 2 0 1 9 . ( R. p p. 1 1 6 -1 4 0 ).  

 O n J ul y 1 2 , 2 0 2 1, Pl ai ntiff fil e d s uit a g ai nst D ef e n d a nt Bri a n M c L e o d . ( R. p p.  6 8 -7 2 ). O n 

J ul y 2 1, 2 0 2 1 , Pl ai ntiff s er v e d D ef e n d a nt wit h a c o p y of t h e S u m m o ns a n d C o m pl ai nt vi a pr o c ess 

s er v er. ( R. p. 6 1 8 ). D ef e n d a nt’s li a bilit y c arri er r et ai n e d c o u ns el a n d fil e d a n A ns w er o n his b e h alf.  

( R. p p.  7 3 -7 6 ).  
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 O n A u g ust  1 7,  2 0 2 1 ,  Pl ai ntiff  als o  s er v e d  his  p ur p ort e d  UI M  c arri er,  O n y x  I ns ur a n c e  

C o m p a n y, t hr o u g h t h e S o ut h C ar oli n a D e p art m e nt of I ns ur a n c e i n a c c or d a n c e  wit h S. C. C o d e A n n. 

§ 3 8 -7 7 -1 6 0.  (R. p.  6 1 9 ). O n A u g ust 2 5, 2 0 2 1, O n y x I ns ur a n c e C o m p a n y  –  t hr o u g h its t hir d-p art y 

a d mi nistr at or ,  Nort h  A m eri c a n  Ris k  S er vi c es  –  a c k n o wl e d g e d  r e c ei pt  of  t h e  S u m m o ns  a n d  

C o m pl ai nt vi a  e -m ail t o Pl ai ntiff’s c o u ns el. ( R. p.  6 2 0 ). O n y x I ns ur a n c e C o m p a n y/ N ort h A m eri c a n 

Ris k S er vi c es di d n ot r et ai n d ef e ns e c o u ns el, di d n ot fil e a n  a p p e ar a n c e i n t h e c as e , or ot h er wis e 

t a k e a n y a cti o n. N o f oll o w u p w as m a d e b y O n y x I ns ur a n c e/ N ort h A m eri c a n Ris k S er vi c es. 

Pl ai ntiff, i n  f urt h er att e m pti n g t o h a v e  t h e UI M c arri er a p p e ar a n d p arti ci p at e i n t h e c as e, 

dis c o v er e d  t h e  pl ai ntiff’s  a p pli c a bl e  p oli c y  w as ass u m e d  b y  Te x as  I ns ur a n c e.  ( R. p.  1 4 2 ). O n 

S e pt e m b er 2 2 , 2 0 2 2, Pl ai ntiff s er v e d Te x as I ns ur a n c e C o m p a n y wit h a c o p y of t h e S u m m o ns a n d 

C o m pl ai nt t hr o u g h t h e S o ut h C ar oli n a D e p art m e nt of I ns ur a n c e . ( R. p.  6 2 3 ). Pl ai ntiff als o s e r v e d 

a n a d diti o n al c o p y of t h e S u m m o ns a n d C o m pl ai nt dir e ctl y t o Te x as I ns ur a n c e ’s b usi n ess a d dr ess 

vi a c ertifi e d  m ail , w hi c h w as si g n e d  r e c ei v e d b y Te x as I ns ur a n c e o n S e pt e m b er 2 7 , 2 0 2 2. ( R. p p.  

6 2 1 -6 2 2 ). D es pit e s er vi c e of t h e pl e a di n gs, Te x as I ns ur a n c e di d n ot r es p o n d t o Pl ai ntiff or t h e 

S C D OI i n a n y w a y, di d n ot fil e a n a p p e ar a n c e i n t h e c as e , di d n ot f or w ar d t h e pl e a di n gs t o d ef e ns e 

c o u ns el, a n d di d n ot c o n d u ct a n y i n v esti g ati o n i nt o t h e p e n di n g l a ws uit or Pl ai ntiff’s cl ai m.  

O n F e br u ar y 2 3, 2 0 2 3 , Pl ai ntiff r e a c h e d a s ettl e m e nt wit h D ef e n d a nt’s  li a bilit y c arri er i n 

t h e a m o u nt of $ 8 0 0, 0 0 0. 0 0 o n a c o v e n a nt n ot t o e x e c ut e. ( R. p p. 6 2 4 -6 2 7 ). O n A pril 1 0, 2 0 2 3 , 

Pl ai ntiff fil e d a m oti o n f or s u m m ar y j u d g m e nt o n t h e iss u e of li a bilit y a n d a  m oti o n f or r ef er e n c e  

t o a s p e ci al r ef er e e. ( R. p p.  1 7 9 -1 9 4 ). Pl ai ntiff’s m oti o n f or s u m m ar y j u d g m e nt a n d r e q u est f or 

s p e ci al r ef er e e  m a d e cl e ar t h at Te x as I ns ur a n c e h a d b e e n s er v e d wit h pl e a di n gs b ut  f ail e d t o a p p e ar 

a n d h a d n ot ass u m e d c o ntr ol of t h e d ef e ns e . (R. p. 1 9 6, ¶ ¶ 5 -1 3 ). Pl ai ntiff’s m oti o ns w er e h e ar d 

o n A u g ust 8, 2 0 2 3 , b y t h e H o n or a bl e Kristi F. C urtis , r es ulti n g i n s u m m ar y j u d g m e nt b ei n g gr a nt e d 
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o n t h e iss u e of li a bilit y a n d t h e c as e w as r ef err e d t o B o b b y B uffi n gt o n t o s er v e as s p e ci al r ef er e e 

o n  t h e iss u e of d a m a g e. ( R. p p.  1 -1 6 ).  

O n  A u g ust 1 7, 2 0 2 3 , Pl ai ntiff fil e d a n Off er of J u d g m e nt wit h t h e c o urt f or $ 5 0, 0 0 0. 0 0, 

w hi c h r e pr es e nt e d t h e UI M p oli c y li mits u n d er Pl ai ntiff’s a p pli c a bl e p oli c y. ( R. p p.  8 4 -8 7 ). N o 

a c c e pt a n c e w as fil e d . 

T h e s p e ci al r ef er e e s et a d a m a g es tri al f or A pril 9, 2 0 2 4. O n A pril 1, 2 0 2 4, Pl ai ntiff m ail e d 

t o Te x as I ns ur a n c e, a n d  fil e d wit h t h e c o urt , a c orr es p o n d e n c e pr o vi di n g n oti c e of t h e tri al  o n 

d a m a g es  s c h e d ul e d f or  A pril 9, 2 0 2 4. ( R. p.  2 0 8 ). N o r es p o ns e or a p p e ar a n c e w as  m a d e b y Te x as 

I ns ur a n c e. T h e d a m a g es tri al pr o c e e d e d o n A pril 9 , 2 0 2 4, wit h o ut a p p e ar a n c e b y Te x as I ns ur a n c e, 1  

r es ulti n g i n a d a m a g es a w ar d of $ 2, 2 5 0, 0 0 0. 0 0 w hi c h w as e nt er e d b y t h e c o urt o n  J u n e 4, 2 0 2 4. 2  

( R. p p. 1 8 -4 1 ). O n J u n e 5, 2 0 2 5,  Pl ai ntiff fil e d a M oti o n f or C osts a n d I nt er est  t h at w as r ul e d o n 

b y t h e s p e ci al r ef er e e wit h o ut a h e ari n g a n d j u d g m e nt w as a m e n d e d t o $ 2, 39 8, 7 8 8. 1 1 , w hi c h w a s 

e nt er e d b y t h e c o urt o n J ul y 2, 2 0 2 4.  ( R. p p.  4 2 -4 6 ).  

O n A u g ust 2 0 , 2 0 2 4, Pl ai ntiff s er v e d Te x as I ns ur a n c e wit h a c o p y of t h e fi n al j u d g m e nt 

a n d r e q u esti n g p a y m e nt t h er e of wit hi n t w e nt y ( 2 0) d a ys.  ( R. p p.  6 2 8 -6 3 3 ).  O n S e pt e m b er 4 , 2 0 2 4, 

Te x as I ns ur a n c e r es p o n d e d t o Pl ai ntiff t h at it h a d n o k n o wl e d g e of t h e p e n di n g l a ws uit  or b ei n g 

s er v e d a s u m m o ns . ( R. p p.  6 3 4 -6 6 0 ). 

O n S e pt e m b er 9 , 2 0 2 4, d es pit e i niti all y all e gi n g it h a d n o k n o wl e d g e of t h e l a ws uit, Te x as 

I ns ur a n c e  s e nt  Pl ai ntiff  a  c h e c k  i n  t h e  a m o u nt  of  $ 2 5, 0 0 0. 0 0  r e pr es e nti n g  t h at  a m o u nt  t o  b e  

Pl ai ntiff’s  UI M p oli c y li mits. ( R. p.  6 6 1 ). O n S e pt e m b er 1 7, 2 0 2 4 , Te x as I ns ur a n c e fil e d, f or t h e 

v er y first ti m e, a  N oti c e of A p p e ar a n c e  al o n g wit h a M oti o n t o Va c at e  J u d g m e nt . ( R. p p.  8 8 -8 9;  

 
1  T h e s p e ci al r ef er e e m a d e n ot e o n t h e r e c or d of s er vi c e a n d Te x as I n s ur a n c e ’s f ail ur e t o a p p e ar. ( R. p p.  2 1 4 -2 1 5 ). 
2  T h e l o w er co urt’s  Or d er of J u d g m e nt f o r D a m a g es  pr o vi d e d a s et off i n t h e a m o u nt of $ 1, 0 0 0, 0 0 0. 0 0, r e pr es e nt i n g 
Mr. M c L e o d’s f ull li a bilit y p oli c y li mits. ( R. p  4 1 ). 
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4 3 0 -4 3 1 ). O n S e pt e m b er  3 0,  2 0 2 4 ,  Pl ai ntiff  s u bs e q u e ntl y fil e d s uit a g ai nst  Te x as  I ns ur a n c e  

all e gi n g b a d f ait h a n d br e a c h of c o ntr a ct , pr o vi di n g a c o p y t o its l o c al c o u ns el.3  ( R. p p.  1 0 5 -1 7 5 ). 

O n  O ct o b er  4 ,  2 0 2 4,  Te x as  I ns ur a n c e  t h e n  t e n d er e d  a n  a d diti o n al  $ 2 5, 0 0 0. 0 0,  f or  a  t ot al  of  

$ 5 0, 0 0 0. 0 0, r e pr es e nti n g Pl ai ntiff’s  UI M  p oli c y  li mits. ( R. p.  6 6 4 ). Pl ai ntiff  d e cli n e d  Te x as  

I ns ur a n c e’s off er at t h at ti m e.  

O n D e c e m b er 5, 2 0 2 5 , Te x as I ns ur a n c e’s m oti o n t o v a c at e j u d g m e nt w as h e ar d b y t h e 

s p e ci al r ef er e e. ( R. p p.  4 8 0 -5 4 3 ). O n F e br u ar y  2 8, 2 0 2 5, t h e l o w er c o urt e nt er e d its or d er d e n yi n g 

Te x as I ns ur a n c e’s m oti o n t o v a c at e  o n t h e gr o u n ds t h at Te x as I ns ur a n c e h a d n ot s atisfi e d gr o u n ds 

f or  r eli ef  u n d er  R ul e  6 0( b), S C R C P . ( R. p p.  4 8 -5 6 ). S p e cifi c all y,  t h e  c o urt  f o u n d  t h at  Te x as  

I ns ur a n c e h a d f ail e d t o a p p e ar a n d pr ot e ct its i nt er est i n a c c or d a n c e wit h § 3 8 -7 7 -1 6 0 , t h at Te x as 

I ns ur a n c e h a d pr o vi d e d n o r e as o n a bl e e x pl a n ati o n f or its f ail ur e t o a p p e ar, t h at Pl ai ntiff h a d s er v e d 

all d o c u m e nts  i n a c c or d a n c e wit h t h e a p pli c a bl e pr o c e d ur al r ul es, a n d t h at Te x as  I ns ur a n c e’s d u e 

pr o c ess ri g hts h a d n ot b e e n vi ol at e d b e c a us e it w as pr o vi d e d n oti c e a n d a n o p p ort u nit y t o a p p e ar 

a n d pr ot e ct its i nt er est  b ut f ail e d t o d o s o.  ( R. p p.  4 8 -5 6 ). 

O n M ar c h 4, 2 0 2 5 , Te x as I ns ur a n c e fil e d a m oti o n t o r e c o nsi d er t h e c o urt’s or d er d e n yi n g 

its m oti o n t o v a c at e j u d g m e nt.4  ( R. p p.  5 4 4 -5 5 3 ). O n M ar c h 1 9, 2 0 2 5 , a he ari n g w as h el d o n Te x as 

I ns ur a n c e’ m oti o n t o r e c o nsi d er b ef or e t h e s p e ci al r ef er e e. ( R. p p.  5 5 7 -6 1 7 ). O n M a y 5, 2 0 2 5 , t h e 

c o urt e nt er e d its or d er d e n yi n g Te x as I ns ur a n c e’s m oti o n t o r e c o nsi d er . ( R. p p.  5 7 -6 7 ). O n M a y 5, 

2 0 2 5 , Te x as I ns ur a n c e fil e d a n oti c e of a p p e al t o a p p e al t h e c o urt’s Or d er D e n yi n g  Te x as I ns ur a n c e 

C o m p a n y’s M oti o n t o R e c o nsi d er . ( R. p p.  9 0 -1 0 4 ). 

 
3  T his c as e is c urr e ntl y p e n di n g b ef or e t h e H o n or a bl e J o s e p h D a ws o n, III,  i n t h e U nit e d St at es Distri ct C o urt of S o ut h 
C ar oli n a, Fl or e n c e Di visi o n. S e e  Vi kt ar Kl e u c h e ni a vs. Te x a s I n s u r a n c e C o m p a n y, as s u c c ess o r of O n y x I n s u r a n c e 
C o m p a n y, I n c., a Ris k R et e nti o n Gr o u p , C as e N o.: 4 -2 4 -c v -0 5 6 2 8 -J D.  
4  N eit h er Te x as I n s ur a n c e ’s m oti o n t o v a c at e ju d g m e nt n or its m oti o n t o re c o n si d er att a c k, i n a n y w a y, t h e i niti al J u n e 
4 t h J u d g m e nt e nt er e d a g ai nst t h e u n d eri ns ur e d m ot orist. Its m oti o n s, a n d t h er ef or e t his p e n di n g a p p e al, o nl y att a c k t h e 
J ul y 2 n d  J u d g m e nt a d di n g c o sts a n d i nt er ests. ( R. p p. 4 3 0;  4 8 7 ; 5 4 4 -5 5 3 )  
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S T A N D A R D O F R E VI E W  
 

R ul e 6 0( b), S C R C P , st at es, i n r el e v a nt p art, “[ o] n m oti o n a n d u p o n s u c h t er ms as ar e j ust, 

t h e c o urt m a y r eli e v e a p art y or his l e g al r e pr es e nt ati v e fr o m a fi n al j u d g m e nt, or d er, or pr o c e e di n g 

f or t h e f oll o wi n g r e as o ns: ( 1) mist a k e, i n a d v ert e n c e, s ur pris e, or e x c us a bl e n e gl e ct; . . . ( 3) fr a u d, 

misr e pr es e nt ati o n, or ot h er mis c o n d u ct of a n a d v ers e p art y . . . . ” 

It is w ell est a blis h e d t h at t h e st a n d ar d f or r eli ef u n d er R ul e 6 0( b) is m or e ri g or o us t h a n t h e 

st a n d ar d t o s et asi d e d ef a ult u n d er R ul e 5 5( c).  S u n d o w n O p er ati n g C o., I n c. v. I nt e d g e I n d ustri es, 

I n c., 3 8 3 S. C. 6 0 1, 6 0 7 ( 2 0 0 9) . T h e i nt e nt of t h e r ul es is t o m a k e it m or e diffi c ult f or a p art y t o 

o bt ai n r eli ef o n c e t h e c o urt h as e nt er e d a j u d g m e nt, w hi c h c arri es gr e at er fi n alit y. I d.; C h e w ni n g 

v.  F or d  M ot or  C o. ,  3 5 4  S. C. 7 2,  8 9  ( 2 0 0 3).  S o ut h  C ar oli n a  h as  c o nsist e ntl y  r e c o g ni z e d  t h e  

“l o n gst a n di n g  p oli c y  t o w ar ds  fi n al  j u d g m e nt  a n d  t h at  i m p ort a nt  b e n efits  ar e  a c hi e v e d  b y  t h e  

pr es er v ati o n of fi n al j u d g m e nts. ” I d. at 8 6. 

 " W h et h er t o gr a nt or d e n y a m oti o n u n d er R ul e 6 0( b) li es wit hi n t h e s o u n d dis cr eti o n of 

t h e j u d g e.  O ur  st a n d ar d of r e vi e w, t h er ef or e, is li mit e d t o d et er mi ni n g w h et h er t h er e w as a n a b us e 

of  dis cr eti o n. "   R a b y  C o nstr.,  L. L. P.  v.  Orr ,  3 5 8  S. C.  1 0,  1 7-1 8,  5 9 4  S. E. 2 d  4 7 8,  4 8 2  ( 2 0 0 4)  

( cit ati o n o mitt e d).  " A n a b us e of dis cr eti o n aris es w h er e t h e tri al j u d g e w as c o ntr oll e d b y a n err or 

of l a w or w h er e his or d er is b as e d o n f a ct u al c o n cl usi o ns t h at ar e wit h o ut e vi d e nti ar y s u p p ort. "   Tri -

C o u nt y I c e & F u el C o. v. P al m ett o I c e C o.,  3 0 3 S. C. 2 3 7, 2 4 2, 3 9 9 S. E. 2 d 7 7 9 , 7 8 2 ( 1 9 9 0). 

A R G U M E N T  
 

T his a p p e al  is f u n d a m e nt all y a b o ut Te x as I ns ur a n c e’s f ail ur e t o t a k e a c c o u nt a bilit y f or its 

o w n n e gli g e n c e. T o b e cl e ar, Te x as I ns ur a n c e bri n gs t his a p p e al as a n att e m pt t o a v oi d or ot h er wis e 

li mit its p ot e nti al e x p os ur e i n a s e p ar at e p e n di n g b a d f ait h a n d br e a c h of c o ntr a ct c as e . S e e Ni c h ols 

v.  St at e  F ar m  M ut.  A ut o  I ns. , 2 7 9  S. C.  3 3 6,  3 0 6  S. E. 2 d  6 1 6  ( 1 9 8 3)  ( “ [I]f  a n  i ns ur e d  c a n  

https://protect.checkpoint.com/v2/r01/___https://law.justia.com/cases/south-carolina/supreme-court/1991/23300-2.html___.YzJ1OnNjanVkaWNpYWw6YzpvOjU3NWU5M2Y0YmQ4OTg0NzIwOWUyZGNhMGQ5MmQyMjIwOjc6ZTU1NTo0NjI1ZDU1OTc3ZTg0OTkxMWQwZTVkZDkxYTFmYTc1YzgxNGQxZTQ4ZjNiNDQxYzIzZjNmY2I3MWFjNDM3MThhOnA6VDpO
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d e m o nstr at e b a d f ait h or  u nr e as o n a bl e a cti o n b y t h e i ns ur er  i n pr o c essi n g a cl ai m  u n d er  t h eir  

m ut u all y bi n di n g i ns ur a n c e c o ntr a ct, h e c a n r e c o v er c o ns e q u e nti al d a m a g es i n a t ort a cti o n. ”).  

Te x as  I ns ur a n c e  a tt e m pts  t o  ar g u e  t h at  a  UI M  c arri er  h as  n o  o bli g ati o n  t o  a p p e ar  or  

ot h er wis e r es p o n d t o s er vi c e of a S u m m o ns a n d C o m pl ai nt –  m u c h l ess r es p o n d wit hi n t hirt y ( 3 0 ) 

d a ys –  a n d t h at  R es p o n d e nt h a d  a d ut y t o c o nti n u e t o s er v e it wit h l e g al d o c u m e nts t hr o u g h o ut t h e 

o n g oi n g l a ws uit as if it h a d a p p e ar e d a n d b e c o m e a p art y of r e c or d t o t h e c as e .  Te x as I ns ur a n c e 

ar g u es t h at Pl ai ntiff’s f ail ur e t o c o nti n u e t o s er v e it wit h l e g al d o c u m e nts aft er its o w n f ailur e  t o 

a p p e ar is s o m e h o w gr o u n ds t o v a c at e t h e J ul y 2n d  J u d g m e nt u n d er R ul e 6 0( b).  

 As c orr e ctl y h el d b y  t h e  l o w er  c o urt, Te x as  I ns ur a n c e  f ail e d  t o  a p p e ar  a n d  pr ot e ct  its  

i nt er ests i n  a c c or d a n c e  wit h §  3 8 -7 7 -1 6 0 ,  all  d o c u m e nts  w er e  s er v e d  i n  a c c or d a n c e  wit h  t h e  

a p pli c a bl e pr o c e d ur al r ul es, a n d Te x as I ns ur a n c e’s d u e pr o c ess ri g hts w er e n ot vi ol at e d b e c a us e it 

w as gi v e n  n oti c e a n d  a n  o p p ort u nit y t o a p p e ar a n d pr ot e ct its i nt er ests . ( R. p p.  5 6; 5 7 -6 7 ).  

I. T H E  L O W E R  C O U R T  DI D  N O T A B U S E  I T S  DI S C R E TI O N  I N  FI N DI N G  
 T H E R E  W E R E  N O T  S U F FI CI E N T  G R O U N D S  F O R  R E LI E F  U N D E R  R U L E  
 6 0( b), S C R C P , B E C A U S E T E X A S I N S U R A N C E P R O VI D E D N O R E A S O N A B L E 
 B A SI S F O R I T S F AI L U R E T O A P P E A R I N A C C O R D A N C E W I T H § 3 8 -7 7 -1 6 0.  
 
 S. C. C o d e A n n. § 3 8 -7 7 -1 6 0 ( “ UI M St at ut e ”), s p e cifi c all y st at es, i n r el e v a nt p art:  

 N o a cti o n m a y b e br o u g ht u n d er t h e u n d eri ns ur e d m ot orist pr o visi o n u nl ess c o pi es 
 of  t h e  pl e a di n gs  i n  t h e  a cti o n  est a blis hi n g  li a bilit y  ar e  s er v e d  i n  t h e  m a n n er  
 pr o vi d e d b y l a w u p o n t h e i ns ur er writi n g t h e u n d eri ns ur e d m ot orist pr o visi o n. T h e 
 i ns ur er  h as  t h e  ri g ht  t o  a p p e ar  a n d  d ef e n d  i n  t h e  n a m e  of  t h e  u n d eri ns ur e d  
 m ot orist  i n  a n y  a cti o n  w hi c h  m a y  aff e ct  its  li a bilit y  a n d  h as  t hirt y  d a ys  aft er  
 s er vi c e of pr o c ess o n it i n w hi c h t o a p p e ar.  
 
S. C. C o d e A n n. § 3 8 -7 7 -1 6 0 ( e m p h asis a d d e d).  
  
 O n c e s er v e d, t h e UI M c arri er h as t hirt y ( 3 0) d a ys t o a p p e ar i n t h e s a m e m a n n er as a n y 

ot h er  p art y.  S e e  i d.  T h e  S o ut h  C ar oli n a  S u pr e m e  C o urt  h as  s p e cifi c all y  i nt er pr et e d  t h e  UI M  

st at ut e’s s er vi c e r e q uir e m e nts a n d h el d t h at “ [t]h e i nt e nt of S e cti o n 3 8 – 7 7 – 1 6 0 is t o pr ot e ct a n 
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i ns ur a n c e c arri er’s ri g ht t o c o nt est its li a bilit y f or u n d eri ns ur e d b e n efits. ” Willi a ms v. S el e cti v e I ns. 

C o. of S e. , 3 1 5 S. C. 5 3 2, 5 3 4, 4 4 6 S. E. 2 d 4 0 2, 4 0 4 ( 1 9 9 4). 

 It is n ot dis p ut e d t h at pr o p er s er vi c e w as aff e ct e d  u p o n D ef e n d a nt Bri a n M c L e o d a n d T e x as 

I ns ur a n c e. ( R. p p. 6 1 8- 6 2 3). It is n ot dis p ut e d  t h at T e x as I ns ur a n c e di d n ot m a k e a n a p p e ar a n c e 

wit hi n t hirt y ( 3 0)  of s er vi c e of pr o c ess . ( R. p p. 8 8 - 8 9).  T e x as I ns ur a n c e’s  a p p e ar a n c e i n t h e c as e 

w as  m a d e o n S e pt e m b er 1 7, 2 0 2 4,  b y t h e fili n g of its N oti c e of A p p e ar a n c e a p pr o xi m at el y 7 2 1 

d a ys aft er s er vi c e of pr o c ess a n d 1 0 5 d a ys aft er e ntr y of i niti al j u d g m e nt. ( R. p p. 8 8- 8 9). B e c a us e 

T e x as I ns ur a n c e w as pr o p erl y s er v e d a n d f ail e d t o a p p e ar wit hi n t hirt y ( 30 ) d a ys i n a c c or d a n c e  

wit h § 3 8- 7 7- 1 6 0, it w ai v e d its ri g ht t o l at er a p p e ar a n d pr ot e ct its i nt er ests.  

 T e x as I ns ur a n c e d o es n ot ar g u e a n y r e as o n a bl e b asis f or f aili n g t o a p p e ar, b ut r at h er, ar g u es  

§ 3 8 - 7 7- 1 6 0 d o es n ot r e q uir e a n y a p p e ar a n c e b y a UI M c arri er i n r es p o ns e t o pr o p er s er vi c e a n d / or 

t h e cl e ar  l a n g u a g e s etti n g f ort h a t hirt y ( 3 0) a p p e ar a n c e  r e q uir e m e nt h as n o m e a ni n g . ( R. p p. 5 6 1-

5 6 2). 

 I n ass erti n g its ar g u m e nt, T e x as I ns ur a n c e cit es  a 1 9 8 9 I ns ur a n c e b ull eti n t h at st at es: 

T h e  w or ds  “ m a y  ass u m e  c o ntr ol  of  t h e  d ef e ns e ”  cl e arl y  i n di c at e  t h at  t h e  
u n d eri ns ur e d m ot orist h as t h e el e cti o n of: ( 1) r el yi n g o n t h e c o nti n u e d d ef e ns e b y 
t h e  li a bilit y  c arri er  of  t h e  p ut ati v e  u n d eri ns ur e d  m ot orist;  ( 2)  j oi ni n g  wit h  t h e  
li a bilit y c arri er f or t h e p ut ati v e u n d eri ns ur e d m ot orist t o m o nit or or j oi ntl y pr o vi d e 
a d ef e ns e; or ( 3) r e q u esti n g t h at t h e pri m ar y c o ntr ol of t h e d ef e ns e b e r eli n q uis h e d 
b y t h e li a bilit y i ns ur er w h e n t h e i ns ur er’s li mits h a v e b e e n e x h a ust e d b y t e n d er a n d 
p a y m e nt t o t h e i nj ur e d p art y. 5   
 

 Fir st, t h e i ns ur a n c e b ull eti n h as n o pr e c e d e nti al a ut h orit y , as n ot e d b y t h e l o w er c o urt. ( R. 

p. 6 5 ). 

 
5  C o ntr a C o b b v. B e nj a mi n , 3 2 5 S. C. 5 7 3, 4 8 2 S. E. 2 d 5 8 9 ( Ct. A p p. 1 9 9 6) ( “We h ol d §  3 8 -7 7 -1 6 0 d o es n ot r e q uir e 
p a y m e nt of t h e a p pli c a bl e li a bilit y p oli c y li mits as a pr e c o n diti o n t o c oll e cti n g UI M b e n efits, b ut t h e UI M c arri er is 
e ntitl e d t o a cr e dit f or a n y a m o u nt of li a bilit y i n s ur a n c e c o v er a g e n ot e x h a u st e d i n a s ettl e m e nt wit h its i n s ur e d . ”); s e e  
( R. at 4 1 ) ( T h e l o w er c o urt’s Or d er of J u d g m e nt f o r D a m a g es  pr o vi d e d s et off f or t h e f ull li a bilit y p oli c y li mits of 
$ 1, 0 0 0, 0 0 0).  
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  S e c o n d, i n citi n g  t h e r ef er e n c e d b ull eti n, Te x as I ns ur a n c e b ol d l y e m p h asi z es t h e l a n g u a g e 

p er mitti n g a UI M c arri er “t h e el e cti o n of: ( 1) r el yi n g o n t h e c o nti n u e d d ef e ns e b y t h e li a bilit y 

c arri er … ”, s u g g esti n g t his  is w h at Te x as I ns ur a n c e di d i n t his c as e. (I niti al Bri ef of A p p., p. 1 4-

1 5). H o w e v er, Te x as I ns ur a n c e ’s i niti al c orr es p o n d e n c e t o Pl ai ntiff o n S e pt e m b er 4, 2 0 2 4,  aft er 

e ntr y of t h e j u d g m e nt , o utri g ht st at es “ TI C h as n o r e c or d of b ei n g s er v e d a n y d o c u m e nts i n cl u di n g, 

b ut n ot li mit e d t o a s u m m o n s. ” ( R. p. 6 3 4). Te x as I ns ur a n c e di d n ot  d e cli n e t o a p p e ar b e c a us e it 

w as r el yi n g  o n t h e c o nti n u e d d ef e ns e of t h e li a bilit y c arri er, it si m pl y f ail e d t o pr o c ess t h e pl e a di n gs  

a n d  h a d  n o  k n o wl e d g e  of  t h e  l a ws uit  u ntil  aft er  j u d g m e nt  w as  e nt er e d. ( R. p p.  6 0 2 ;  6 3) 

( “[ Pl ai ntiff’s c o u ns el] m a y b e ri g ht. Te x as m a y h a v e a m aili n g iss u e, y o u k n o w. ”).  

  T hir d, e v e n ass u mi n g t h e b ull eti n’s a p pli c ati o n h as a ut h orit y, it d o es n ot p er mit a UI M 

c arri er t o i g n or e  s er vi c e of pr o c ess  b y r el yi n g o n t h e li a bilit y c arri er’s d ef e ns e t h e n l at er v a c at e 

j u d g m e nt a g ai nst t h e u n d eri ns ur e d m ot orist b e c a us e of  its o w n  el e cti o n n ot t o a p p e ar  a n d d ef e n d . 

S e e E x P art e Allst at e I ns. C o. , 3 9 9 S. C. 2 0 2, 2 0 5, 5 2 8 S. E. 2 d 6 7 9 ( Ct. A p p. 2 0 0 0). (“[ T] h e UI M 

c arr i er al w a ys h as t h e ri g ht t o ‘ a p p e ar a n d d ef e n d i n t h e n a m e of t h e u n d eri ns ur e d i n a n y a cti o n 

w hi c h m a y aff e ct its li a bilit y’ n ot wit hst a n di n g t h e f a ct t h at it m a y n ot h a v e t h e ri g ht t o ‘ c o ntr ol’ 

t h e  d ef e ns e. ”)  (citi n g  §  3 8 - 7 7- 1 6 0).  M or e o v er,  i n  dir e ct  c o ntr a di cti o n  of  t h e  cit e d  i ns ur a n c e  

b ull eti n, S o ut h C ar oli n a h as cl e arl y h el d t h at a UI M c arri er  h as n o ri g ht t o r el y o n t h e d ef e ns e of 

t h e li a bilit y c arri er o n c e it s ettl es wit h t h e pl ai ntiff. S e e C o b b v. B e nj a mi n , 3 2 5 S. C. 5 7 3, 4 8 2 S. E. 2 d 

5 8 9 ( Ct. A p p. 1 9 9 6 ) ( “[ W]h e n a li a bilit y c arri er o bt ai ns a s ettl e m e nt a gr e e m e nt r eli e vi n g its i ns ur e d 

of p ers o n al li a bilit y, its d ut y t o d ef e n d is dis c h ar g e d a n d its c o u ns el m a y wit h dr a w. I n t h at sit u ati o n, 

t h e UI M c arri er h as n o st a n di n g t o e nf or c e t h e d ut y t o d ef e n d o n t h e li a bilit y c arri er.”  (citi n g 

N ati o n wi d e M ut. I ns. C o. v. T at e , 3 1 3 S. C. 4 4 4, 4 4 7- 4 8, 4 3 8 S. E. 2 d 2 6 6, 2 6 8 ( Ct. A p p. 1 9 9 3). T o 
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t h e e xt e nt T e x as I ns ur a n c e m a d e a n el e cti o n n ot t o a p p e ar a n d r el y o n t h e li a bilit y c arri er’s d ef e ns e , 

it c a n n ot t h er e aft er v a c at e j u d g m e nt u n d er R ul e 6 0( b) b e c a us e it m a d e a p o or  d e cisi o n.   

 F o urt h , a n d m ost i m p ort a ntl y, T e x as I ns ur a n c e’s ar g u m e nt c o m pl et el y i g n or es t h e cl e ar 

a n d pl ai n l a n g u a g e of § 3 8 -7 7 -1 6 0  t h at s p e cifi c all y  st at es t h e u n d eri ns ur e d m ot orist  c arri er  “ h as 

t hirt y d a ys aft er s er vi c e of pr o c ess o n it i n w hi c h t o a p p e ar. ” I d. T h e L e gisl at ur e i n cl u d e d t his 

s p e cifi c l a n g u a g e i n t h e st at ut e f or a r e as o n. T h e ri g ht of a UI M c arri er  t o d ef e n d i n t h e n a m e of a 

p art y t o a n a cti o n is a  ri g ht t h at is cr e at e d b y t h e UI M st at ut e. S e e  R ul e 2 4, S C R C P  ( a n o n-p art y 

c a n n ot p arti ci p at e i n a n a cti o n u nl ess t h e C o urt p er mits it t o i nt er v e n e).  S e cti o n 3 8 -7 7 -1 6 0  cr e at es 

a n a v e n u e f or a n i nj ur e d p art y t o e nf or c e h er e ntitl e m e nt  t o UI M b e n efits b y m e eti n g t h e st at ut or y 

c o n diti o n of s er vi n g t h e pl e a di n gs o n h er UI M c arri er. S e e i d . S h o ul d  t h e UI M c arri er wis h t o 

pr ot e ct its i nt er ests, t h e pl ai n a n d cl e ar l a n g u a g e  r e q uir es a n a p p e ar a n c e b e m a d e wit hi n t hirt y ( 3 0) 

d a ys of s er vi c e of pr o c ess , j ust li k e a n y ot h er e ntit y t h at is s er v e d wit h pr o c ess u n d er t h e l a w. S e e 

als o  R ul e 1 2( a), S C R C P  ( “ A d ef e n d a nt s h all s er v e his a ns w er wit hi n 3 0 d a ys aft er t h e s er vi c e of 

t h e c o m pl ai nt u p o n hi m …. ”) ; s e e als o , e. g. , Pil gri m v. Mill er , 3 5 0, S. C. 6 3 7, 6 7 S. E. 2 d 5 2 7 ( Ct. 

A p p. 2 0 2 2 ) ( C arri er h as a n o bli g ati o n t o d ef e n d, t o a ct dili g e ntl y, t o t a k e u p t h e m att er u p o n r e c ei pt 

of pl e a di n g); Ri c h ar d s o n v. P. V. I n c. , 3 8 3 S. C. 6 1 0, 6 8 2 S. E. 2 d 2 6 3 ( 2 0 0 9)  ( N ot hi n g i n t h e r e c or d 

fr o m c arri er e x pl ai ni n g f ail ur e t o a ns w er a n d n e gli g e nt o v ersi g ht is n ot gr o u n ds  f or r eli ef).   

 T h e l e gisl at ur e cl e arl y i nt e n d e d § 3 8 – 7 7 – 1 6 0 t o ( 1) r e q uir e a pl ai ntiff t o p ut h is U IM c arri er  

o n n oti c e (if h e wis h es t o e nf or c e h is ri g ht t o UIM c o v er a g e) b y s er vi n g t h e pl e a di n gs o n t h e c arri er  

t hr o u g h t h e De p art m e nt of I ns ur a n c e ; a n d ( 2) r e q uir e t h e U IM c arri er  t o a ct (if it wis h es t o e x er cis e 

its ri g ht t o d ef e n d) b y a p p e ari n g wit hi n t hirt y d a ys of s er vi c e. S e e D o nz e v. G e n er al M ot ors , 4 2 0 

S. C. 8, 2 2, 8 0 0 S. E. 2 d 4 7 9 ( 2 0 1 7), q u oti n g B ar n w ell v. B ar b er -C ol m a n C o. , 3 0 1 S. C. 5 3 4, 5 3 8, 

3 9 3 S. E. 2 d 1 6 2, 1 6 3 - 6 4 ( 1 9 8 9 ) (“ [ C o urts] c a n n ot r e a d i nt o a st at ut e s o m et hi n g t h at is n ot wit hi n 
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t h e m a nif est i nt e nti o n of t h e L e gisl at ur e as g at h er e d fr o m t h e st at ut e its elf. T o d e p art fr o m t h e 

m e a ni n g  e x pr ess e d  b y  t h e  w or ds  is  t o  alt er  t h e  st at ut e,  t o  l e gisl at e  a n d  n ot  t o  i nt er pr et.  T h e  

r es p o nsi bilit y  f or  t h e  j usti c e  or  wis d o m  of  l e gisl ati o n  r ests  wit h  t h e  L e gisl at ur e,  a n d  it  is  t h e  

pr o vi n c e of t h e C o urts t o c o nstr u e, n ot t o m a k e, t h e l a ws. ”) ( cit ati o ns o mitt e d).  

 T h e s e  c o n diti o n s o n b ot h t h e  i nj ur e d pl ai ntiff a n d t h e UI M c arri er ar e stri ctl y a p pli e d . S e e 

H u c ks v. D ol a n , 2 8 8 S. C. 4 6 8, 4 7 0 3 4 3 S. E. 2 d 6 1 3, 6 1 5 ( 1 9 8 6) ( “ Si n c e t h e ri g ht of a d o pti o n i n 

S o ut h C ar oli n a is n ot a n at ur al ri g ht b ut w h oll y st at ut or y, it m ust b e stri ctl y c o nstr u e d. ”) . O n t h e 

o n e h a n d, as it r el at es t o a  pl ai ntiff , o ur c o urts h a v e s p e cifi c all y st at e d  t h at a pl ai ntiff m ust  pr o vi d e 

pr o p er s er vi c e i n a c c or d a n c e wit h t h e r e q uir e m e nts of § 3 8 – 7 7 – 1 6 0  a n d  d o s o o n t h e UI M c arri er 

at t h e “ e arl y st a g es ” of liti g ati o n t o all o w it t h e o p p ort u nit y t o i nt er v e n e a n d p arti ci p at e. S e e  E x 

P art e Allst at e I ns. C o. , 3 3 9 S. C. 2 0 2, 2 0 5, 5 2 8 S. E. 2 d 6 7 9 ( Ct. A p p. 2 0 0 0); s e e  als o Willi a ms v. 

S el e cti v e I ns. C o. of S e. , 3 1 5 S. C. 5 3 2, 5 3 4, 4 4 6 S. E. 2 d 4 0 2, 4 0 4 ( 1 9 9 4)  ( “[ F] ail ur e t o p urs u e a n 

a cti o n a g ai nst t h e at -f a ult dri v er [i n a c c or d a n c e wit h § 3 8 – 7 7 – 1 6 0 ]  r es ult e d i n a t ot al w ai v er of 

I ns ur er’s  ri g ht  t o  d ef e n d. ”).  O n  t h e  ot h er h a n d, as  it  r el at es  t o  a n  i ns ur er,  o ur  c o urts  h a v e  

s p e cifi c all y st at e d t h at “[t] h e i ns ur er m a y n ot b e n efit fr o m t h e pr ot e cti o ns of t h e st at u e w h e n [it] 

d o es n ot c o m pl y wit h t h e st at ut e. ” Fl o y d v. N ati o n wi d e M ut. I ns. C o. , 3 6 7 S. C. 2 5 3, 6 2 6 S. E. 2 d 6 

( 2 0 0 5) (li miti n g t h e c o nstr u cti o n of a U M/ UI M st at ut e t o its “ pl ai n a n d u n a m bi g u o us t er ms ”).  

 S o ut h  C ar oli n a’s  l o w er  c o urts  h a v e  als o stri ctl y a p pli e d  §  3 8 – 7 7 – 1 6 0  as r e q uiri n g  a n  

a p p e ar a n c e b y a UI M c arri er wit hi n t hirt y ( 3 0) d a ys of s er vi c e  or it w ai v es its ri g ht  t o l at er a p p e ar 

a n d pr ot e ct its i nt er est s. S e e , e. g. , Or d er Gr a nti n g Pl ai ntiff’s M oti o n t o Stri k e t h e A p p e ar a n c e of 

UI M  C arri er , D arl e e n T o w ns e n d  vs.  As hl e y  D a vi nr o y  C o o k , 2 0 2 3 -C P -1 0 -0 2 7 1 2 ,  ( C o urt  of  

C o m m o n  Pl e as,  C o u nt y  of  C h arl est o n)  ( J a n u ar y  1 3 ,  2 0 2 5)  (stri ki n g  UIM  c arri er’s  n oti c e  of  

a p p e ar a n c e a n d c o n diti o n al a ns w er m a d e o n e -h u n dr e d -si xt y-s e v e n [1 6 7 ] d a ys aft er s er vi c e o n t h e 
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S C D OI ); Or d er Gr a nti n g Pl ai ntiff’s M oti o n t o Stri k e t h e A p p e ar a n c e of a N o n-p art y , Allis o n L e e 

vs. Al e x a n dri a Y at es e A d a ms -W hit e, et . al., 2 0 2 4 -C P -1 0 -0 4 4 3 6,  (C o urt of C o m m o n Pl e as , C o u nt y 

of C h arl est o n ) ( A pril 1, 2 0 2 5) (stri ki n g UM  c arri er’s n oti c e of a p p e ar a n c e a n d c o n diti o n al a ns w er 

m a d e fift y -si x [5 6 ] d a ys aft er S C D OI a c c e pt e d s er vi c e).  

 I n f a ct, i n a n e arli er or d er  iss u e d i n t his v er y c as e, J u d g e Kristi F. C urtis , i n r uli n g o n 

Pl ai ntiff’s m oti o n f or or d er of r ef er e n c e , m a d e s p e cifi c fi n di n g s of f a ct  h ol di n g T e x as I ns ur a n c e 

h a d b e e n pr o p erl y s er v e d a n d  “ h as n ot fil e d a n oti c e of a p p e ar a n c e i n t h e c as e or ass u m e d c o ntr ol 

of t h e d ef e ns e  at t his ti m e a n d h as w ai v e d its ri g ht t o  a p p e ar p urs u a nt t o § 3 8 – 7 7 – 1 6 0 . ” ( R. p.  7 , 

¶ ¶ 5, 8, 1 3 ). T e x as I ns ur a n c e d o es n ot a p p e al t h at or d er  a n d o nl y a p p e als t h e Or d er t o R e c o nsi d er . 

( R. p. 9 0 ).  

 T h e o nl y c as e T e x as I ns ur a n c e cit es as a n att e m pt t o ar g u e it h as n o o bli g ati o n t o a p p e ar 

wit hi n t hirt y ( 3 0) d a ys is E x P art e S. C. F ar m B u r e a u M ut. I ns. C o. , 3 1 4 S. C. 4 89 , 4 3 1 S. E. 2 d 2 5 3 

( 1 9 9 3). H o w e v er, T e x as I ns ur a n c e’s r eli a n c e o n E x  P art e S. C. F ar m B ur e a u  is mis pl a c e d b e c a us e 

t h at c as e o nl y  h el d t h at § 3 8 -7 7 -1 6 0  d o es  n ot cr e at e a st at ut e of li mit ati o ns f or bri n gi n g a cl ai m 

a g ai nst  a  UI M  c arri er a n d  t h at  s er vi c e o n  t h e  UI M  c arri er  o utsi d e  t h e  t hr e e -y e ar  st at ut e  of  

li mit ati o ns w as n ot gr o u n ds  f or dis miss al. S e e i d.  T h e  iss u e h er e is n ot o n e i n v ol vi n g a st at ut e of 

li mit ati o ns i n bri n gi n g t h e l a ws uit, it is si m pl y w h et h er T e x as I ns ur a n c e a p p e ar e d wit hi n t h e t hirt y 

( 3 0) d a y r e q uir e m e nt u n d er § 3 8 -7 7 -1 6 0.  

 It is u n dis p ut e d t h at T e x as I ns ur a n c e f ail e d t o a p p e ar a n d pr ot e ct its i nt er ests i n c o m pli a n c e 

wit h § 3 8 -7 7 -1 6 0 ,  or  at  a n y  ti m e  pri or  t o  e ntr y  of  j u d g m e nt.  T e x as  I ns ur a n c e  pr o vi d es  n o  

e x pl a n ati o n f or its f ail ur e t o a p p e ar ot h er t h a n att e m pti n g t o ar g u e it is n ot r e q uir e d t o a p p e ar.  

B e c a us e T e x as I ns ur a n c e pr o vi d es n o e x pl a n ati o n , m u c h l ess a r e as o n a bl e e x pl a n ati o n, it h as n ot 

s et f ort h  s uffi ci e nt gr o u n ds t o v a c at e t h e J ul y 2 n d  J u d g m e nt u n d er R ul e 6 0( b).   
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 T h e c o urt n e e d n ot g o a n y f urt h er i n a d dr essi n g T e x as I ns ur a n c e’s r e m ai ni n g  ar g u m e nts  

b e c a us e  t his iss u e is dis p ositi v e t o t h e a p p e al. S h o ul d t h e c o urt a d dr ess a n y  r e m ai ni n g iss u es a n d 

fi n d in f a v or of T e x as I ns ur a n c e , it w o ul d b e e q ui v al e nt t o all o wi n g it t o a p p e ar a n d pr ot e ct its 

i nt er ests d es pit e its f ail ur e t o c o m pl y  wit h  § 3 8 -7 7 -1 6 0 .   

II. T H E L O W E R C O U R T DI D N O T  A B U S E I T S DI S C R E TI O N I N FI N DI N G T H E R E 
 W E R E  N O T  S U F FI CI E N T  G R O U N D S  F O R  R E L I E F  U N D E R  R U L E  6 0( b),
 S C R C P ,  B E C A U S E A L L  D O C U M E N T S  W E R E  S E R V E D  I N  A C C O R D A N C E  
 WI T H T H E A P P LI C A B L E P R O C E D U R A L R U L E S . 
  
 T h e l o w er c o urt di d n ot  a b us e its dis cr eti o n i n h ol di n g t h at t h e off er of j u d g m e nt fil e d o n 

A u g ust 1 7, 2 0 2 3,  w as iss u e d a n d s er v e d i n a c c or d a n c e wit h t h e a p pli c a bl e l a w a n d pr o c e d ur al 

r ul es. ( R. p p. 5 7 -6 7 ). Li k e wis e, t h e l o w er c o urt di d n ot a b us e its dis cr eti o n i n h ol di n g t h at all ot h er  

d o c u m e nts w er e pr o p erl y iss u e d a n d s er v e d i n a c c or d a n c e wit h t h e pr o c e d ur al  r ul es. (I d.). 

 A . T h e off e r of j u d g m e nt w as s e r v e d i n a c c o r d a n c e wit h t h e  cl e a r a n d pl ai n   
  l a n g u a g e of § 1 5 -3 5 -4 0 0 ; R ul e 6 8 , S C R P ; a n d R ul e 5 ( a), S C R C P .  

 
S. C. C o d e A n n. § 1 5 -3 5 -4 0 0  a n d R ul e 6 8, S C R C P , b ot h g o v er n  off er of j u d g m e nts a n d 

e a c h a d dr ess es s er vi c e usi n g si mil ar l a n g u a g e. S p e cifi c all y,  § 1 5 -3 5 -4 0 0( A) st at es, i n r el e v a nt p art:  

[ A] n y p art y m a y, at a n y ti m e m or e t h a n t w e nt y d a ys b ef or e t h e a ct u al tri al d at e, fil e 
wit h t h e cl er k of t h e c o urt a writt e n off er of j u d g m e nt si g n e d b y t h e off er or or his 
att or n e y, dir e ct e d t o t h e o p p osi n g p art y, off eri n g t o t a k e j u d g m e nt i n t h e off er or’s 
f a v or, or as t h e c as e m a y b e, t o all o w j u d g m e nt t o b e t a k e n a g ai nst t h e off er or, f or 
a s u m st at e d t h er ei n, f or pr o p ert y, or t o eff e ct s p e cifi e d i n t h e off er. T h e off er or 
s h all gi v e n oti c e of t h e off er of j u d g m e nt t o t h e off er e e’s att or n e y, or if t h e off er e e 
is n ot r e pr es e nt e d b y a n att or n e y, t o t h e off er e e hi ms elf, i n a c c o r d a n c e wit h t h e 
s e r vi c e r ul es f o r m oti o ns a n d ot h e r pl e a di n gs s et f o rt h i n t h e S o ut h C a r oli n a 
R ul es of Ci vil P r o c e d u r e.   

 
Si mil arl y, R ul e 6 8( a), S C R C P , st at es,  i n r el e v a nt p art: 

A n y p art y i n a ci vil a cti o n, e x c e pt a d o m esti c r el ati o ns a cti o n, m a y fil e, n o l at er 
t h a n t w e nt y d a ys b ef or e tri al d at e, a writt e n off er of j u d g m e nt si g n e d b y t h e off er or 
or his att or n e y, dir e ct e d t o t h e o p p osi n g p art y, off eri n g t o t a k e j u d g m e nt i n t h e 
off e r or’s f a v or, or t o all o w j u d g m e nt t o b e t a k e n a g ai nst t h e off er or f or t h e s u m 
st at e d  t h er ei n,  or  t o  t h e  eff e ct  s p e cifi e d  i n  t h e  off er.  S e r vi c e  of  t h e  off e r  of  
j u d g m e nt s h all b e m a d e as p r o v e d i n t h es e r ul es.  
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 B ot h § 1 5 -3 5 -4 0 0( B) a n d R ul e 6 8 , S C R C P , b ot h  pl ai nl y a n d cl e arl y st at e t h at off er s  of 

j u d g m e nt s h all b e s er v e d as pr o vi d e d b y t h e S o ut h C ar oli n a R ul es of Ci vil Pr o c e d ur e. S e e i d. ; 

C ar oli n a P o w er & Li g ht C o. v. Cit y of B e n n etts vill e , 3 1 4 S. C. 1 3 7, ( 1 9 9 4) ( “ W h e n a st at ut e’s 

t er ms ar e cl e ar a n d u n a m bi g u o us o n t h eir f a c e, t h er e is n o r o o m f or st at ut or y c o nstr u cti o n a n d a 

c o urt m ust a p pl y t h e st at ut e a c c or di n g t o its lit er al m e a ni n g. ”).  

R ul e 5 ( a), S C R C P , ( “ S er vi c e a n d Fili n g of Pl e a di n gs a n d Ot h er P a p ers ”) g o v er ns s er vi c e 

of d o c u m e nts , i n cl u di n g off ers of j u d g m e nts: 

 (a) S e r vi c e: W h e n R e q ui r e d. U nl ess ot h er wis e or d er e d b y t h e c o urt b e c a us e of 
 n u m er o us  d ef e n d a nts  or  ot h er  r e as o n,  all  ( 1)  writt e n  or d ers;  ( 2)  pl e a di n gs  
 s u bs e q u e nt  t o  t h e  ori gi n al  s u m m o ns  a n d  c o m pl ai nt,  w hi c h  i n cl u d es  a ns w ers,  
 c o u nt er cl ai ms, cr oss cl ai ms, r e pli es a n d a m e n d e d c o m pl ai nts; (3) writt e n m oti o ns,  
 ot h er t h a n o n es w hi c h m a y b e h e ar d e x p art e; ( 4) writt e n n oti c es; ( 5) dis c o v er y 
 r e q u ests a n d r es p o ns es; ( 6) a p p e ar a n c es; ( 7) d e m a n ds; ( 8) off e rs of j u d g m e nts; ( 9) 
 d esi g n ati o ns of r e c or d or c as e; ( 1 0) gr o u n ds or e x c e pti o ns o n a p p e al; a n d ( 1 1) ot h er 
 si mil ar p a p ers s h all b e s e r v e d u p o n e a c h of t h e p a rti es of r e c o r d . N o s e r vi c e 
 n e e d b e m a d e o n p a rti es i n d ef a ult f o r f ail u r e t o a p p e a r …. ”    
 
 As R ul e 5 ( a), S C R C P , pl ai nl y  st at es off ers of j u d g m e nts ar e o nl y r e q uir e d t o b e s er v e d o n 

“ p arti es of r e c or d .” I d. R ul e 5( a) f urt h er st at es “ n o s er vi c e n e e d b e m a d e o n p arti es i n d ef a ult f or 

f ail ur e t o a p p e ar. ” I d. T h us, if a n e ntit y is n ot a p art y of r e c or d, n o s er vi c e of a n  off er of j u d g m e nt 

i s r e q uir e d. S e e i d.  Li k e wis e , e v e n if a n e ntit y is a p art y of r e c or d b ut is i n d ef a ult f or f aili n g t o 

a p p e ar, n o s er vi c e of a n off er of j u d g m e nt is r e q uir e d . S e e i d . 

 A n i ns ur e d h as n o ri g ht t o n a m e a UI M c arri er i n a dir e ct a cti o n t o est a blis h li a bilit y a n d 

d a m a g es b ut o nl y i n a s u bs e q u e nt a cti o n r el ati n g t o c o v er a g e. S e e , e. g. , V er n o n v. H arl e ys vill e 

M ut. C as. C o. , 2 4 4 S. C. 1 5 2, 1 3 5 S. E. 2 d 8 4 1 ( 1 9 6 4). T h e p ur p os e of s er vi n g t h e i ns ur er u n d er § 

3 8 – 7 7 – 1 6 0  is t o pr o vi d e t he  i ns ur er wit h a n o p p ort u nit y t o i nt er v e n e a n d a p p e ar i n t h e a cti o n t o 

d ef e n d a nt a n d pr ot e ct its i nt er ests. E x P art e Allst at e I ns. C o. , 3 9 9 S. C. 2 0 2, 2 0 5, 5 2 8 S. E. 2 d 6 7 9 

( Ct. A p p. 2 0 0 0). I n d e e d, th e ri g ht of a UI M  t o i nt er v e n e a n d d ef e n d i n t h e n a m e of a p art y t o a n 
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a cti o n is a ri g ht t h at h as b e e n  cr e at e d b y st at ut e. S e e i d. ; s e e als o Br o o m e v. W atts , 3 1 9, S. C. 3 3 7, 

4 6 1 S. E. 2 d 4 6 ( 1 9 9 5)  (UI M c arri er “st e ps i nt o t h e s h o es of t h e u n d eri ns ur e d m ot orist . ”).  

 U p o n s er vi c e of pr o c ess, it is u p o n t h e UI M c arri er (if it wis h es t o pr ot e ct its i nt er ests) t o 

a p p e ar  a n d  i nt er v e n e  as  a  p art y  of  r e c or d  t o  e ns ur e  f urt h er  s er vi c e  of  a n y  d o c u m e nts  d uri n g  

liti g ati o n. T e x as I ns ur a n c e n e v er fil e d a n oti c e of a p p e ar a n c e i n t h e c as e t o ass ert its elf as  a p art y 

of r e c or d  u ntil S e pt e m b er 1 7,  2 0 2 4, al m ost t w o y e ars  aft er s er vi c e of pr o c ess o n t h e S C D OI  a n d 

w ell aft er e ntr y of j u d g m e nt a g ai nst t h e u n d eri ns ur e d m ot orist. ( R. p p.  8 8 -8 9 ).  

 

 T h e off er of j u d g m e nt w as fil e d o n A u g ust 1 7, 2 0 2 3 , w hi c h m e a ns T e x as I ns ur a n c e w as 

n ot a p art y of r e c or d at t h e ti m e of its fili n g a n d n o s er vi c e w as r e q uir e d u n d er R ul e 5( a). ( R. p p.  

8 4 -8 7 ). E v e n if T e x as I ns ur a n c e w as a p art y of r e c or d at t h e ti m e t h e off er of j u d g m e nt , s er vi c e 

w o ul d still  n ot  b e r e q uir e d u n d er  R ul e 5( a)  b e c a us e it d o es n ot  r e q uir e s er vi c e of  a n off er  of 

j u d g m e nt o n a p art y w h o is i n d ef a ult f or f aili n g t o a p p e ar.  S e e i d. ; s e e , e. g. , St ar k Tr uss C o., v. 

S u p eri or C o nstr. C or p.,  3 6 0 S. C. 5 0 3, 5 0 9, 6 0 2 S. E. 2 d 9 9, 1 0 2 ( 2 0 0 4) ( n oti n g t h e a ct u al e ntr y of 

d ef a ult is a mi nist eri al a ct a n d n ot dis p ositi v e of d ef a ult). 6   

 In ar g ui n g s er vi c e of t h e off er of j u d g m e nt  w as i m pr o p er, Te x as I ns ur a n c e att e m pts t o r el y 

o n li mit e d c h err y-pi c k e d l a n g u a g e wit hi n  § 1 5 -3 5 -4 0 0  st ati n g “ [t] h e off er or s h all gi v e n oti c e  of 

t h e off er of j u d g m e nt… t o t h e  off er e e … .”  Te x as I ns ur a n c e p ars es  t his li mit e d l a n g u a g e t o ar g u e 

 
6  Te x as I n s ur a n c e att e m pts t o i n c orr e ctl y ar g u e t h at : ( 1) Te x as I n s ur a n c e w as n ot i n d ef a ult b e c a us e n o or d er of d ef a ult 
w as a ct u all y e nt er e d ; or ( 2) if Te x as I n s ur a n c e w as i n d ef a ult, it w as s o m e h o w still e ntitl e d t o s er vi c e of o n g oi n g l e g al 
d o c u m e nts u n d er R ul e 5( a)  b e y o n d n oti c e of t h e d a m a g es tri al.   
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t h at  n oti c e  of  t h e  off er  of  j u d g m e nt  m ust  b e  pr o vi d e d  n o  m att er  w h at  t h e  s er vi c e  r ul es  s a y. 

H o w e v er, T e x as I ns ur a n c e  f ails t o r e a d t h e r e m ai n d er of t he v er y  s a m e s e nt e n c e it r eli es o n w hi c h 

st at es , “ [t] h e off er or s h all gi v e n oti c e  of t h e off er of j u d g m e nt … t o t h e off er e e …  i n a c c o r d a n c e 

wit h  t h e s e r vi c e r ul es f o r m oti o ns a n d ot h e r pl e a di n gs s et f o rt h i n t h e S o ut h C a r oli n a R ul es 

of Ci vil P r o c e d u r e . ” I d. ( e m p h asis a d d e d); s e e als o  C R F E, L L C v. Gr e e n vill e C nt y. Ass ess or , 3 9 5 

S. C. 6 7, 7 4, 7 1 6 S. E. 2 d 8 7 7, 8 8 1 ( 2 0 1 1)  (W h e n r e a di n g a st at ut e, w e  “s h o ul d n ot c o n c e ntr at e o n 

i s ol at e d  p hr as es  wit hi n  t h e  st at ut e.  I nst e a d,  w e  r e a d  t h e  st at ut e  as  a  w h ol e  a n d  i n  a  m a n n er  

c o ns o n a nt a n d i n h ar m o n y wit h its p ur p os e. ” ) (cit ati o ns o mitt e d) . T he v er y s a m e s e nt e n c e Te x as 

I ns ur a n c e r eli es o n  t o ar g u e n oti c e m ust b e pr o vi d e d r e g ar dl ess of a n y s er vi c e r e q uir e m e nt cl e arl y 

st at es t h at n oti c e is o nl y r e q uir e d  t o t h e e xt e nt t h e S o ut h C ar oli n a R ul es of Ci vil Pr o c e d ur e r e q uir e 

s er vi c e . S e e § 1 5 -3 5 -4 0 0 . T h us , u n d er t h e pl ai n l a n g u a g e of § 1 5 -3 5 -4 0 0 , “ n oti c e ”  is e q ui v al e nt t o 

s er vi c e, as “ n oti c e ”  is o nl y r e q uir e d t o b e pr o vi d e d i n a c c or d a n c e wit h s er vi c e . I d. E v e n t o t h e 

e xt e nt it m a y b e  d et er mi n e d t h at n oti c e is n ot e q ui v al e nt t o s er vi c e  ( w hi c h w o ul d c o ntr a di ct  t h e 

pl ai n l a n g u a g e of § 1 5 -3 5 -4 0 0 ), T e x as I ns ur a n c e w as pr o vi d e d c o nstr u cti v e n oti c e of all fili n gs i n 

t h e c as e b e c a us e it w as s er v e d wit h pl e a di n gs  a n d c o ul d h a v e t a k e n pr o p er a cti o n t o i nt er v e n e a n d  

e ns ur e s er vi c e  of a n y s u bs e q u e nt fili n gs. S e e N orris v. Gr e e n vill e  S.  & A. R y. C o ., 1 1 1 S. C. 3 2 2, 

9 7 S. E. 8 4 8 ( 1 9 1 9)  (C o nstr u cti v e  n oti c e is s atisfi e d “[ w] h e n a p ers o n h as n oti c e of s u c h f a cts as 

ar e s uffi ci e nt  t o p ut hi m o n i n q uir y, w hi c h, if p urs u e d wit h d u e dili g e n c e, w o ul d l e a d t o k n o wl e d g e 

of ot h er f a cts, h e m ust b e pr es u m e d t o h a v e k n o wl e d g e of t h e u n dis cl os e d f a cts. ” ) O nl y “ [ a]ft er a 

p ers o n h as a ct u all y m a d e d u e i n q uir y a n d s u c h i n q uir y h as pr o v e d f util e, h e is t o b e r e g ar d e d as 

h a vi n g a ct e d b o n a fi d e a n d wit h o ut n oti c e of t h e f a ct. ”) . S e e  6 6 C.J. S. N oti c e  § 1 1 ( 1 9 5 0).  

 N ot a bl y, i n tr yi n g t o ar g u e t h e off er of j u d g m e nt w as i m pr o p er, Te x as I ns ur a n c e d o es n ot 

r el y o n a n y l a n g u a g e i n R ul e 6 8  b e c a us e it d o es n ot us e  t h e w or d “ n oti c e ” b ut  o nl y “ s er vi c e.”  
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C o m p ar e  § 1 5 -3 5 -4 0 0  wit h  R ul e 6 8, S C R C P ; b ut s e e  R ul e 6 8, S C R C P , N ot e t o 2 0 0 6 A m e n d m e nt 

( “ T his  a m e n d m e nt  m a k es  t his  pr o visi o n  c o nsist e nt  wit h  S.C.  C o d e A n n. §  1 5 -3 5 -4 0 0 ,  w hi c h  

b e c a m e  eff e cti v e  J ul y  1,  2 0 0 5. ”). Te x as  I ns ur a n c e’s  ar g u m e nt w o ul d  r es ult  i n  i n c o nsist e nt  

a p pli c ati o ns of § 1 5 -3 5 -4 0 0  a n d R ul e 6 8 a n d  w o ul d als o i m pr o p erl y r es ult i n a fi n di n g t h at “ n oti c e ” 

i s s o m e h o w r e q uir e d b e y o n d t h e s er vi c e r e q uir e m e nts wit hi n t h e s er vi c e r ul es.   

 It is i n dis p ut a bl e § 1 5 -3 5 -4 0 0  r e q uir es n oti c e b e pr o vi d e d “ i n a c c or d a n c e wit h t h e s er vi c e 

rul es .”  I d. It is i n dis p ut a bl e R ul e 5( a) o nl y r e q uir es s er vi c e of a n off er of j u d g m e nt o n “ p arti es of 

r e c or d.”  I d. It is i n dis p ut a bl e Te x as I ns ur a n c e w as n ot a p art y of r e c or d w h e n t h e off er of j u d g m e nt 

w as fil e d o n A u g ust 1 7, 2 0 2 3 . ( R. p p.  8 4 -8 9 ). B e c a us e s er vi c e is n ot r e q uir e d u n d er R ul e 5( a) , a n d 

n oti c e is r e q uir e d i n a c c or d a n c e wit h t h e s er vi c e r ul e s , n o n oti c e is r e q uir e d t o Te x as I ns ur a n c e.   

 It s h o ul d b e f urt h er n ot e d t h at R ul e 5( a) o utri g ht st at es t h at s er vi c e ( a n d t h er ef or e n oti c e) 

of a n  off er of j u d g m e nt is n ot r e q uir e d t o b e m a d e o n a p art y  i n d ef a ult f or f aili n g t o a p p e ar. I d. 

U n d er t h e cl e ar l a n g u a g e of R ul e 5( a) , a pl ai ntiff is n ot r e q uir e d t o s er v e  a n off er of j u d g m e nt o n 

a p art y w h o is i n d ef a ult f or f aili n g t o a p p e ar. T h e G e n er all y Ass e m bl y c o ul d h a v e e asil y o mitt e d 

off ers  of  j u d g m e nts  wit hi n  t h e  list  of  d o c u m e nts  e n u m er at e d  wit hi n  R ul e  5( a),  b ut  it  cl e arl y  

i nt e n d e d t o i n cl u d e t h e m as d o c u m e nts t h at ar e o nl y r e q uir e d t o b e s er v e d o n a p art y of r e c or d w h o 

i s n ot i n d ef a ult f or f aili n g t o a p p e ar. T h er e is n ot hi n g i n R ul e  5 ( a), or § 1 5 -3 5 -4 0 0 , or R ul e 6 8,  

t h at st at es a pl ai ntiff is n ot p er mitt e d t o fil e a n off er of j u d g m e nt w h e n a n  e ntit y h as f ail e d t o a p p e ar 

or w h e n a p art y  h as d ef a ult e d f or f aili n g t o a p p e ar.  T h e pl ai n l a n g u a g e still p er mits t h e fili n g of a n 

off er of j u d g m e nt  u n d er t h os e cir c u mst a n c es.   

 Te x as I ns ur a n c e h a d n ot a p p e ar e d i n t h e c as e a n d m a d e t h e ms el v es a p art y of r e c or d at t h e 

ti m e t h e off er of j u d g m e nt w as fil e d o n A u g ust 1 7, 2 0 2 3. As s u c h, s er vi c e ( a n d t h er ef or e n oti c e) 

of t h e off er of j u d g m e nt w as n ot r e q uir e d o n Te x as I ns ur a n c e. B e c a us e  t h e off er of j u d g m e nt w as 
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s er v e d i n a c c or d a n c e wit h t h e  cl e ar a n d pl ai n l a n g u a g e of t h e  a p pli c a bl e pr o c e d ur al r ul es, t h er e ar e  

n o gr o u n ds t o v a c at e t h e J ul y 2 n d  J u d g m e nt u n d er R ul e 6 0( b).  

 B.  A ll m oti o ns a n d n oti c es  w e r e s e r v e d i n a c c o r d a n c e wit h R ul e s  5 ( a), S C R C P ,  
  a n d t h e J ul y  2 n d  J u d g m e nt i s n ot v oi d f o r l a c k of s e r vi c e o r  n oti c e .  
   
 T h e l o w er c o urt  c orr e ctl y c o n cl u d e d  t h at all d o c u m e nts w er e s er v e d i n a c c or d a n c e wit h t h e 

cl e ar a n d pl ai n l a n g u a g e of R ul e 5( a)  a n d  t h at pr o p er n oti c e of t h e tri al o n d a m a g es w as pr o vi d e d . 

( R. p p.  5 7 -6 7 ). M or e o v er, t h e l o w er c o urt c orr e ctl y c o n cl u d e d t h at R ul e 6 ( d), S C R C P , d o es n ot 

c h a n g e or o v erri d e t h e s er vi c e r e q uir e m e nts of R ul e 5( a), S C R C P . ( R. p p. 5 7 -6 7 ).  

  i.  All d o c u m e nt s w e r e s e r v e d i n a c c o r d a n c e wit h R ul e 5( a) , S C R C P . 

 As  pr e vi o usl y  m e nti o n e d,  R ul e  5( a)  g o v er ns  w h e n  s er vi c e  of  v ari o us d o c u m e nts is 

r e q uir ed . E n u m er at e d wit hi n R ul e 5( a) ar e s e v er al it e mi z e d d o c u m e nts i n cl u di n g b ut n ot li mit e d 

t o “( 1) writt e n or d ers … ( 3) writt e n m oti o ns … ( 4) writt e n n oti c es … ( 8) off ers of j u d g m e nt …. ” I d. 

R ul e 5( a) pl ai nl y a n d cl e arl y st at es t h at s er vi c e of t h es e e n u m er at e d d o c u m e nts is o nl y r e q uir e d t o 

“ b e s er v e d u p o n e a c h of t h e p arti es of r e c or d. ” I d. R ul e 5( a) f urt h er pr o vi d es t h at “ n o s er vi c e n e e d 

b e m a d e o n p arti es i n d ef a ult f or f aili n g t o a p p e ar. ” I d.  

 T h e l o w er c o urt c orr e ctl y h el d  t h at Te x as I ns ur a n c e di d n ot i nt er v e n e as a p art y of r e c or d 

u ntil t h e fili n g of its n oti c e of a p p e ar a n c e o n S e pt e m b er 1 7, 2 0 2 4 , a n d t h at n o s er vi c e of s u bs e q u e nt 

d o c u m e nts  w as  r e q uir e d u p o n Te x as I ns ur a n c e u n d er t h e pl ai n l a n g u a g e of R ul e 5( a). ( R. p p.  4 7 -

5 6; 5 7 -6 7 ). T h e l o w er c o urt e v e n a d dr ess e d  Te x as I ns ur a n c e’s ar g u m e nt t h at it s o m e h o w s h o ul d 

b e c o nsi d er e d a p art y of r e c or d  j ust b e c a us e it w as s er v e d, a n d c orr e ctl y p oi nt e d o ut t h at Te x as 

I ns ur a n c e w o ul d b e a d ef a ulti n g p art y a n d s er vi c e w o ul d still n ot b e r e q uir e d b as e d o n t h e cl e ar 

l a n g u a g e or R ul e 5( a) st ati n g  “ n o s er vi c e n e e d b e m a d e o n p arti es i n d ef a ult f or f aili n g t o a p p e ar. ” 

( R. p.  5 9 ). 
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 R es p o n d e nt ’s  ser vi c e of d o c u m e nts is i n dir e ct ali g n m e nt wit h t h e c o urt’s  o w n  s er vi c e 

a cti o ns  a n d  i nstr u cti o ns .  F or  e x a m pl e,  i n  iss ui n g  its  Or d er  Gr a nti n g  Pl ai ntiff ’s  M oti o n  f or  

S u m m ar y J u d g m e nt a n d Or d er Gr a nti n g Pl ai ntiff ’s M oti o n f or R ef er e n c e , t h e cl er k of c o urt di d 

n ot s er v e or list Te x as I ns ur a n c e o n its C ertifi c at e of El e ctr o ni c N otifi c ati o n a c c o m p a ni e d wit h 

s er vi c e of e a c h or d er. ( R. p p.  1 -5 ; 1 1; 1 7 ). T h e C ertifi c at e of El e ctr o ni c N otifi c ati o n cl e arl y d o es 

n ot list Te x as I ns ur a n c e  as a p art y of r e c or d . ( R. p p.  1 -5; 1 1; 1 7 ). T h e C ertifi c at e e v e n pr o vi d e s a 

s e cti o n f or t h e cl er k of c o urt t o c o m pl et e t h at st at es: “ T h e f oll o wi n g p e o pl e h a v e n ot b e e n s er v e d 

el e ctr o ni c all y b y t h e C o urt. T h er ef or e, t h e y m ust b e s er v e d b y tr a diti o n al m e a ns: ” ( R. p p.  1 -5; 1 1; 

1 7 ). T his s e cti o n of t h e C ertifi c at e is bl a n k a n d d o es n ot list Te x as I ns ur a n c e as a p art y of r e c or d  

t o t h e c as e. ( R. p p.  1 -5; 1 1; 1 7 ).   

  B e c a us e Te x as I ns ur a n c e f ail e d t o a p p e ar a n d w as n ot a p art y of r e c or d t o t h e c as e u ntil t h e 

fili n g of its n oti c e of a p p e ar a n c e , R es p o n d e nt w as n ot r e q uir e d t o pr o vi d e s er vi c e u n d er R ul e 5( a). 

M or e o v er, ass u mi n g Te x as I ns ur a n c e is c o nsi d er e d a p art y of r e c or d f or p ur p os es of R ul e 5( a), it 

w o ul d b e a p art y i n d ef a ult f or f aili n g t o a p p e ar a n d n o s er vi c e w o ul d b e r e q uir e d. As s u c h, al l 

d o c u m e nts w er e s er v e d i n a c c or d a n c e wit h t h e a p pli c a bl e pr o c e d ur al r ul es.  

  ii. R ul e 6 ( d), S C R C P  d o es n ot o v e r ri d e o r c h a n g e t h e s e r vi c e r e q ui r e m e nts 
   of R ul e 5( a) , S C R C P .  
        
 R ul e 6 ( d) ( “ Ti m e ”) a d dr ess e s ti m e c o m p ut ati o ns f or w h e n a h e ari n g is t o b e s c h e d ul e d aft er 

s er vi c e of a writt e n m oti o n. I d. Te x as I ns ur a n c e att e m pts t o us e t h e l a n g u a g e c o nt ai n e d i n R ul e 

6( d) t o ar g u e t h at R es p o n d e nt h a d a d ut y t o s er v e it wit h writt e n m oti o ns  aft er its f ail ur e t o a p p e ar . 

( R. p.  4 7 0 -4 7 1 ). H o w e v er, as t h e l o w er c o urt c orr e ctl y h el d , Te x as I ns ur a n c e mis a p pli es R ul e 6( d).  

( R. p.  5 4 -5 5; 6 0 ). U n d er t h e S o ut h C ar oli n a R ul es of Ci vil Pr o c e d ur e, R ul e  5( a) cl e arl y a d dr ess es 

w h e n s er vi c e of v ari o us d o c u m e nts is r e q uir e d, i n cl u di n g n oti c es a n d writt e n m oti o ns. R ul e 6( d) 

si m pl y a d dr ess es t h e s c h e d uli n g of a h e ari n g o n a writt e n m oti o n , if o n e is t o b e h el d.  It d o es n ot 



2 4  
 

o v erri d e,  c h a n g e,  or  ass ert  s o m e  n e w  or  a d diti o n al  s er vi c e  r e q uir e m e nt  b e y o n d  R ul e  5( a).  

M or e o v er, as t h e l o w er c o urt n ot e d, Pl ai ntiff ’s M oti o n f or C osts a n d I nt er est  w as r ul e d o n wit h o ut 

a h e ari n g at t h e dis cr eti o n of t h e s p e ci al r ef er e e.  ( R. p p.  5 5; 6 4 ).    

  iii. Te x as I ns u r a n c e w as p r o vi d e d p r o p e r n oti c e of t h e d a m a g e s t ri al.  

 R ul e 5( a) cl e arl y st at es t h at s er vi c e of writt e n m oti o ns a n d writt e n n oti c es ar e o nl y r e q uir e d 

t o b e s er v e d o n “ e a c h of t h e p arti es of r e c or d. ” I d. M or e o v er, R ul e 5( a) als o st at es t h at “[ n] o s er vi c e 

n e e d b e m a d e o n p arti es i n d ef a ult f or f aili n g t o a p p e ar. ” I d. H o w e v er, if  a p art y is i n d ef a ult f or 

f aili n g t o a p p e ar, R ul e 5( a) r e q uir es  t h e pl ai ntiff t o pr o vi d e n oti c e of t h e tri al o n d a m a g es. I d. 

 R ul e 5 5( b)( 2) a d dr ess es t h e m a n n er of n oti c e of t h e d a m a g es tri al a n d st at es “[ p] urs u a nt t o 

R ul e 5( a), n oti c e of a n y tri al or h e ari n g o n u nli q ui d at e d d a m a g es s h all als o b e gi v e n t o p arti es i n 

d ef a ult b y first cl ass m ail t o t h e l ast k n o w n a d dr ess of s u c h p a rt y w h et h er or n ot s u c h p art y h as 

a p p e ar e d i n t h e a cti o n. ” I d. U n d er R ul e 5 5( b)( 2), w h e n a p art y i n d ef a ult h as a p p e ar e d i n t h e c as e, 

t h e m o vi n g p art y m ust pr o vi d e n oti c e of t h e m oti o n or a p pli c ati o n f or j u d g m e nt at l e ast 3 d a ys 

pri or t o t h e h e ari n g o n s u c h a p pli c ati o n. I d. U n d er R ul e 5 5( b)( 2), w h e n a p art y i n d ef a ult h as n ot 

a p p e ar e d, n oti c e of t h e h e ari n g or tri al o n d a m a g es m ust b e pr o vi d e d vi a first -cl ass m ail. I d. 

  T h e d a m a g es tri al w as n ot s et b y a n y writt e n m oti o n of R es p o n d e n c e, b ut u p o n s c h e d uli n g 

of t h e l o w er c o urt. ( R. p.  6 4 ). B e c a us e Te x as I ns ur a n c e h a d n ot a p p e ar e d as a p art y of r e c or d, 

n oti c e of t h e d a m a g es tri al w as n ot r e q uir e d  ( R. p.  6 4 ). N e v ert h el ess, o n A pril 1, 2 0 2 4, Pl ai ntiff 

fil e d wit h t h e l o w er c o urt a l ett er a d dr ess e d a n d m ail e d t o Te x as I ns ur a n c e at its b usi n ess m aili n g 

a d dr ess  of  1 0 8 0 5  Ol d  Mill  R o a d,  O m a h a,  N E  6 8 1 5 4,  pr o vi di n g  n oti c e  of  t h e  d a m a g es  tri al  

s c h e d ul e d f or A pril 9, 2 0 2 4. ( R. p.  2 0 8 ). T h e m aili n g of t his n oti c e pr o vi d es ei g ht ( 8) d a ys n oti c e 

t o Te x as I ns ur a n c e. ( R. p.  6 4 ).  T h us, as t h e l o w er c o urt c orr e ctl y h el d, Te x as I ns ur a n c e, d es pit e its 

f ail ur e t o a p p e ar, w as pr o vi d e d as m u c h n oti c e as is r e q uir e d t o a d ef a ulti n g p art y w h o h a s a ct u all y  
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a p p e ar e d u n d er R ul e 5( a) a n d R ul e 5 5( b)( 2). ( R. p p.  6 4- 6 5 ). N ot a bl y, Te x as I ns ur a n c e di d n ot 

r es p o n d or m a k e a n y a p p e ar a n c e i n r es p o ns e t o R es p o n d e nt’s n oti c e. ( R. p p. 2 1 4- 2 1 5 ). 

 Te x as I ns ur a n c e f ail e d t o a p p e ar a n d w as n ot a p art y of r e c or d a n d t h er ef or e writt e n n oti c e  

w as n ot r e q uir e d t o b e s er v e d. E v e n if Te x as I ns ur a n c e is a p art y of r e c or d, it w o ul d b e i n d ef a ult 

a n d n oti c e of t h e d a m a g es tri al w o ul d b e r e q uir e d u n d er R ul e 5 5( b)( 2). Pl ai ntiff’s c orr es p o n d e n c e 

d at e d A pril 2, 2 0 2 4, s atisfi e d t h e n oti c e r e q uir e m e nt u n d er R ul e 5 5( b)( 2). 

III. T H E L O W E R C O U R T DI D N O T A B U S E I T S DI S C R E TI O N I N F I N DI N G T H E R E  
 W E R E  N O T  S U F FI CI E N T  G R O U N D S  F O R  R E L I E F  U N D E R  R U L E  6 0( b),
 S C R C P ,  B E C A U S E  T H E  J U L Y  2 N D  J U D G M E N T  D O E S  N O T  VI O L A T E  A N Y 
 RI G H T S O F T E X A S I N S U R A N C E.  
 
 E ntr y of t h e J ul y 2 n d J u d g m e nt a g ai nst t h e u n d eri ns ur e d m ot orist d o es n ot vi ol at e Te x as 

I ns ur a n c e’s d u e pr o c ess ri g ht or a br o g at e a n y of its c o ntr a ct u al ri g hts u n d er t h e UI M p oli c y.   

 A.  Te x as I ns u r a n c e w as aff o r d e d p r o p e r d u e p r o c ess.  
 
 Pr o c e d ur al d u e pr o c ess r e q uir e m e nts ar e n ot t e c h ni c al; n o p arti c ul ar f or m of pr o c e d ur e is 

n e c ess ar y.  I n r e V or a, 3 5 4 S. C. 5 8 2 S. E. 2 d 4 1 6 ( 2 0 0 3) “[ D] u e pr o c ess is fl e xi bl e a n d c alls f or s u c h 

pr o c e d ur al pr ot e cti o ns as t h e p arti c ul ar sit u ati o n d e m a n ds. ” M orriss e y v. Br e w er , 4 0 8 U. S. 4 7 1 , 

4 8 1, 9 2 S. Ct. 2 5 9 3  ( 1 9 7 2).  T h e r e q uir e m e nts i n a p arti c ul ar c as e d e p e n d o n t h e i m p ort a n c e of t h e 

i nt er est i n v ol v e d a n d t h e cir c u mst a n c es u n d er w hi c h t h e d e pri v ati o n m a y o c c ur.  S. C. D e pt. of S o c. 

S er vs. v. B e e ks , 3 2 5 S. C. 2 4 3, 2 4 6, 4 8 1 S. E. 2 d 7 0 3, 7 0 5 ( 1 9 9 7). 

 T h e  o nl y r e q uir e m e nt of a pl ai ntiff i n bri n gi n g a cl ai m f or UI M b e n efits is t o s er v e t h e at-

f a ult dri v er a n d h er u n d eri ns ur e d m ot orist c arri er, gi vi n g it  t h e o p p ort u nit y t o i nt er v e n e a n d pr ot e ct 

its i nt er est. S e e  § 3 8 - 7 7-1 6 0 ; s e e als o  Willi a ms v. S el e cti v e I ns. C o. of t h e S o ut h e ast , 3 1 5 S. C. 5 3 2, 

4 4 6 S. E. 2 d 4 0 2 ( 1 9 9 4). , “ T h e i nt e nt of § 3 8- 7 7- 1 6 0 r e q uiri n g s er vi c e of pl e a di n gs o n a UI M c arri er 

i s t o pr o vi d e n oti c e of t h e cl ai m a n d gi v e t h e c arri er a n o p p ort u nit y t o c o nt est its li a bilit y f or 

b e n efits. ”  As o utli n e d a b o v e, t h e pr o c e d ur al r ul es d o n ot r e q uir e o n g oi n g s er vi c e of d o c u m e nts 

https://protect.checkpoint.com/v2/r01/___https://supreme.justia.com/cases/federal/us/408/471/___.YzJ1OnNjanVkaWNpYWw6YzpvOjU3NWU5M2Y0YmQ4OTg0NzIwOWUyZGNhMGQ5MmQyMjIwOjc6NGU0ZDo5N2U5MTIxZGY0YzhmMzU5MGNkNjNhYTA5NDkzZjdkNmViZDI4NjhjOGU3MDMxNjY3ZTFlOTJjZjMyZDEwNTc5OnA6VDpO
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e n u m er at e d  i n R ul e 5( a) o n a n e ntit y w h o is n ot a  p art y of r e c or d or w h o is i n d ef a ult f or f aili n g t o 

a p p e ar . T h e o nl y f urt h er r e q uir e m e nt is pr o vi di n g n oti c e of t h e tri al o n d a m a g es t o a p art y i n d ef a ult 

f or f aili n g t o a p p e ar p urs u a nt t o R ul e 5( a) a n d R ul e 5 5( b)( 2). T h er e c a n b e n o vi ol ati o n of d u e 

pr o c ess w h e n pr o p er n oti c e a n d o p p ort u nit y t o a p p e ar a n d d ef e n d u n d er § 3 8 - 7 7- 1 6 0 is pr o vi d e d 

a n d all s u bs e q u e nt d o c u m e nts ar e s er v e d i n a c c or d a n c e wit h t h e a p pli c a bl e pr o c e d ur al r ul es.    

 Ot h er st at es h a v e s p e cifi c all y a d dr ess e d t he iss u e of a UI M c arri er’s d u e pr o c ess ri g hts 

aft er its f ail ur e t o a p p e ar a n d h el d t h at t h e UI M c arri er is aff or d e d pr o p er d u e pr o c ess if it is 

pr o vi d e d n oti c e a n d a n o p p ort u nit y t o i nt er v e n e a n d pr ot e ct its i nt er ests .  S e e , e. g. , West A m eri c a n 

I ns ur a n c e C o m p a n y v. P o p a, 3 5 2 M d. 4 5 5, 7 2 3 A. 2 d ( 1 9 9 8) ( “[I]f t h e u ni ns ur e d/ u n d eri ns ur e d 

m ot orist c arri er h as n oti c e of t h e u n d erl yi n g t ort s uit a n d a n o p p ort u nit y t o i nt er v e n e, d u e pr o c ess 

r e q uir e m e nts ar e s atisfi e d, a n d t h e c arri er is or di n aril y b o u n d b y t h e d et er mi n ati o ns m a d e i n t h e 

t ort c as e. ”); L e nzi v. R e dl a n d I ns. C o ., 9 9 6 P. 2 d 6 0 3, 1 4 0 Was h. 2 d 2 6 7 ( 2 0 0 0) ( “ N oti o ns of f air 

pl a y a n d s u bst a nti al j usti c e di ct at e t h at [I ns ur e d]  h a d a n y d ut y t o [ UI M  c arri e r] ot h er t h a n ti m el y 

n otif yi n g it of t h e fili n g of t h e s u m m o ns a n d c o m pl ai nt. ”).  

 Te x as  I ns ur a n c e  cit es  v ari o us  c as es  t o ar g u e R es p o n d e nt’s  f ail ur e  t o  s er v e  it  wit h  

d o c u m e nts aft er s er vi c e of pr o c ess a n d  its o w n f ail ur e t o a p p e ar vi ol at es its d u e pr o c ess ri g hts. Th e 

c as es cit e d b y  Te x as I ns ur a n c e  ar e t h e s a m e e x a ct c as es it cit e d t o i n m a ki n g t his ar g u m e nt i n its  

M oti o n t o Va c at e J u d g m e nt  t o t h e l o w er c o urt. S e e , e. g. , Tr y o n F e d. S a v. & L o a n Ass’ n. v. P h el ps , 

3 0 7 S. C. 3 6 1, 4 1 5 S. E. 2 d 3 9 7 ( 1 9 9 2) ( h e ari n g gr a nt e d t o d et er mi n e w h et h er pr o s e  “p a rt y liti g a nt ” 

h a d b e e n s er v e d wit h n oti c e of h e ari n g a n d or d er). 7  ( e m p h asis a d d e d) ( R. p p.  4 6 9- 4 7 0; 5 1).  

 
7  A d diti o n al c as es cit e d b y Te x as I n s ur a n c e t o d o n ot s u p p ort a fi n di n g of a vi ol ati o n of d u e pr o c ess w h e n a p art y 
f ail e d t o a p p e ar as a p art y of r e c or d aft er s er vi c e of pr o c ess. S e e , e. g., U ni v ers al B e n efits, I n c. v. M c Ki n n e y , 3 4 9 S. C. 
1 7 9, 5 6 1 S. E. 2 d 6 5 9 ( Ct. A p p. 2 0 0 2) ( a n al y zi n g w h et h er s er vi c e of a n or d er w as m a d e o n a p art y t o t h e c as e); S. C. 
D e p’t  of  S o c.  S er vs.  v.  H ol d e n , 3 1 9  S. C.  7 2,  4 5 9  S. E. 2 d  8 4 9  ( 1 9 9 5)  ( d e n yi n g  all e g e d  d u e pr o c ess  vi ol ati o n  f or  
a d missi o n of affi d a vit at di v or c e pr o c e e di n g); K e o w e e I n v. Gr o u p, L L C v. Pi c k e n s C o u nt y,  2 0 0 4 S. C. A p p. U n p u b. 
L E XI S 4 2 3  ( U n p u blis h e d o pi ni o n) ( vi ol ati o n of R ul e 5 f or f aili n g t o s er v e a c o -d ef e n d a nt p art y of r e c or d b ut n o 
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 I n s p e cifi c all y a n al y zi n g  t h es e c as es, t h e l o w er c o urt c orr e ctl y p oi nt e d o ut t h at e a c h c as e 

cit e d b y Te x as I ns ur a n c e all i n v ol v es a p art y of r e c or d w h o h as a p p e ar e d a n d p arti ci p at e d i n t h e 

c as e  at s o m e p oi nt . ( R. p.  5 1 ). T h er e is n o a ut h orit y cit e d  b y Te x as I ns ur a n c e w h er e t h e c o urt f o u n d 

a vi ol ati o n of d u e pr o c ess b as e d o n l a c k of n oti c e of s u bs e q u e nt pr o c e e di n gs w h e n t h e e ntit y 

s e e ki n g r eli ef h as b e e n pr o p erl y s er v e d wit h pr o c ess b ut  f ail e d t o a p p e ar a n d b e c o m e a p art y of 

r e c ord t o t h e c as e. ( R. p.  5 1 ).  

 M or e o v er , g oi n g b a c k t o t h e i niti al p oi nt of Te x as I ns ur a n c e f aili n g t o t a k e a c c o u nt a bilit y 

f or its o w n a cti o ns, S o ut h C ar oli n a l a w is cl e ar t h at l a c k of d u e pr o c ess c a n n ot b e vi ol at e d w h e n 

t h e all e g e d vi ol ati o n is d u e t o o n e’s o w n n e gli g e n c e. P at el v. S. Br o k ers, Lt d. , 2 7 7 S. C. 4 9 0, 2 8 9 

S. E. 2 d 6 4 2 ( 1 9 8 2) ( “ If t h er e h as b e e n a n y d e ni al of d u e pr o c ess, w hi c h t his c o urt d o u bts, it is t h e 

r es ult of a s elf-i nfli ct e d w o u n d.” ). A n y  all e g e d  d e ni al of d u e pr o c ess t o Te x as I ns ur a n c e is its o w n 

f a ult  f or  f aili n g  t o  a p p e ar  a n d  pr ot e ct  its  i nt er ests aft er  pr o p er  s er vi c e . ( R. p.  6 1 ). H a d Te x as 

I ns ur a n c e si m pl y fil e d a n oti c e of a p p e ar a n c e i n r es p o ns e t o s er vi c e it w o ul d h a v e r e c ei v e d s er vi c e 

a n d n oti c e of all c o urt fili n gs i n cl u di n g, b ut n ot li mit e d t o, a n y  off er of j u d g m e nt. I n f a ct, h a d it  

si m pl y  m o nit or e d t h e p u bli c i n d e x fili n gs  a n d b e e n a w ar e of t h e fil e d off er of j u d g m e nt, n ot hi n g 

w o ul d h a v e pr e v e nt e d Te x as I ns ur a n c e fr o m fili n g a n a c c e pt a n c e  d es pit e its f ail ur e t o a p p e ar . S e e 

G o o ds o n v. A m er. B a n k ers I ns. C o. of Fl a. , 3 9 5 S. C. 4 0 0, 4 0 3, 3 6 8 S. E. 2 d 6 8 7, 6 9 0 ( 1 9 8 8) ( “[ A] 

p art y h as a d ut y t o m o nit or t h e pr o gr ess of his c as e. ”).   

 B.  E nt r y of t h e J ul y 2n d  J u d g m e nt a g ai nst t h e u n d e ri ns u r e d m ot o rist d o es n ot  
  a b r o g at e a n y  c o nt r a ct u al ri g hts of Te x as I ns u r a n c e . 
 

 
pr ej u di c e); C o n n er v. Cit y of F o r est A cr es , 3 4 8 S. C. 4 5 4, 5 6 0 S. E. 2 d 6 0 6 ( 2 0 0 2) ( a n al y zi n g s er vi c e r e q uir e m e nt of 
n oti c e of a p p e al o n a p art y of r e c or d).  
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 Te x as I ns ur a n c e ar g u es t h at e ntr y of t h e J ul y 2 n d  J u d g m e nt e nt er e d a g ai nst t h e u n d eri ns ur e d 

m ot orist w hi c h i n cl u d e d c osts a n d i nt er est b as e d, i n p art, 8  o n t h e off er of j u d g m e nt, a br o g at es its 

c o ntr a ct u al ri g hts wit h Pl ai ntiff . ( R. p p.  4 7 8; 5 5 0 ). H o w e v er, i n r uli n g o n b ot h it s Or d er D e n yi n g 

M oti o n t o Va c at e a n d Or d er D e n yi n g M oti o n t o R e c o nsi d er, t h e l o w er c o urt m a d e cl e ar t h e a w ar d 

of j u d g m e nt h as b e e n e nt er e d a g ai nst Mr. M c L e o d, as t h e u n d eri ns ur e d m ot orist , a n d h as n ot b e e n 

e nt er e d dir e ctl y a g ai nst Te x as I ns ur a n c e, as t h e u n d eri ns ur e d m ot orist c arri er. ( R. p.  6 6 ). 

 T h e c o urt d o es n ot h a v e t h e  a ut h orit y t o e nt er j u d g m e nt dir e ctl y a g ai nst t h e UI M c arri er . 

R at h er, pl ai ntiff m ust p urs u e  h is cl ai m o n li a bilit y a n d d a m a g es a g ai nst t h e u n d eri ns ur e d m ot orist, 

t h e n  s e e k  r e c o v er y  fr o m  t h e  u n d eri ns ur e d  m ot orist c arri er  i n  a  dir e ct  a cti o n. S e e  H at c h ett  v.  

n ati o n wi d e M ut. I ns. C o., 2 4 4, S. C. 4 2 5, 4 3 2, 1 3 7 S. E. 2 d 6 0 8, 6 1 2 ( 1 9 6 4).  I n p urs ui n g  his cl ai m 

a g ai nst t h e u n d eri ns ur e d m ot orist  ( Mr. M c L e o d), pl ai ntiff is p er mitt e d t o f ull y pr os e c ut e his cl ai m 

t o its f ull est e xt e nt u n d er t h e l a w; p arti c ul arl y c o nsi d eri n g t h e s u bst a nti al d el a y a n d c osts Mr. 

Kl e u c h e ni a i n c urr e d i n tr yi n g his c as e t o j u d g m e nt. ( R. p p.  4 2 1 -4 2 9 ). T o t h e e xt e nt Te x as I ns ur a n c e 

ar g u es  t h e J ul y 2 n d  J u d g m e nt a w ar ds d a m a g es t h at h a v e n ot b e e n pl e a d, t his c o nt e nti o n is f als e 

b as e d o n t h e cl e ar l a n g u a g e of t h e C o m pl ai nt t h at s e e ks r eli ef f or all a ct u al d a m a g es i n cl u di n g, b ut 

n ot li mit e d t o, pr e -j u d g m e nt i nt er est a n d c osts. ( R. p.  7 2 ). 

 W h at  eff e ct  t h e  J ul y  2 n d  J u d g m e nt  t h at  h as  b e e n  e nt er e d  a g ai nst  Mr.  M c L e o d,  as t h e 

u n d eri ns ur e d  m ot orist , h as o n Te x as I ns ur a n c e , as t h e u n d eri ns ur e d m ot orist c arri er, ar e iss u es to  

b e a d dr ess e d i n t h e p e n di n g b a d f ait h a n d br e a c h of c o ntr a ct c as e . As m e nti o n e d, Te x as I ns ur a n c e  

bri n gs  t his a p p e al  in  h o p e s t his Co urt will fi n d s o m e iss u e t h at m a y b e us e d a g ai nst Pl ai ntiff  i n t h e 

p e n di n g b a d f ait h a n d br e a c h of c o ntr a ct c as e . B e c a us e t h er e is a c oll at er al p e n di n g b a d f ait h 

 
8  T h e J ul y 2 n d  Ju d g m e nt als o i n cl u d e d a n a w ar d of t a x a bl e c o sts u n d er R ul e 5 4 (e ), w hi c h a pr e v aili n g p art y is e ntitl e d 
t o as a m att er of ri g ht. S e e  R ul e 5 4( e ), S C R C P ; ( R. p.  4 3 ).  
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l a ws uit pr e mis e d  o n t h e v er y j u d g m e nt Te x as I ns ur a n c e is att e m pti n g t o att a c k o n t his a p p e al, t h e 

c o urt s h o ul d d e cli n e t o  dist ur b t h e j u d g m e nt a n d l et t h os e iss u es b e a d dr ess e d i n t h e c oll at er al c as e.  

C O N C L U S I O N  

   
 N ot hi n g i n eit h er Te x as I ns ur a n c e ’s m oti o n t o v a c at e j u d g m e nt n or its m oti o n t o re c o nsi d er 

( a n d t h er ef or e, t his a p p e al) att a c ks t h e v ali dit y i n a n y w a y of t h e i niti al J u n e 4 t h J u d g m e nt e nt er e d 

a g ai nst t h e u n d eri ns ur e d m ot orist. ( R. p p. 4 3 0; 4 8 7; 5 4 4 -5 5 3 ). Te x as I ns ur a n c e o nl y att a c ks t h e 

J ul y 2 n d  J u d g m e nt t h at w as a m e n d e d t o a d d c osts a n d i nt er est. ( R. at I d.). As s u c h, n ot hi n g o n t his 

a p p e al c a n, i n a n y w a y, dist ur b t h e J u n e 4 t h J u d g m e nt a g ai nst t h e u n d eri ns ur e d m ot orist.  

  Th e tri al c o urt di d n ot a b us e it s dis cr eti o n i n fi n di n g t h at t h er e w er e n ot s uffi ci e nt gr o u n ds 

f or r eli ef fr o m t h e J ul y 2n d  J u d g m e nt p urs u a nt t o R ul e 6 0( b), S C R C P , b e c a us e Te x as I ns ur a n c e 

pr o vi d e d n o r e as o n a bl e b asis f or its f ail ur e t o a p p e ar i n a c c or d a n c e  wit h § 3 8 - 7 7- 1 6 0. M or e o v er, 

t h e tri al c o urt di d n ot a b us e its dis cr eti o n i n fi n di n g t h at t h er e wer e  n ot s uffi ci e nt gr o u n ds f or r eli ef 

fr o m t h e J ul y 2n d  J u d g m e nt p ur s u a nt t o R ul e 6 0( b), S C R C P , b e c a us e all d o c u m e nts w er e s er v e d i n 

a c c or d a n c e wit h t h e a p pli c a bl e pr o c e d ur al r ul es. L astl y, t h e l o w er c o urt di d n ot a b us e its dis cr eti o n 

i n fi n di n g t h at t h er e w er e n ot s uffi ci e nt g r o u n ds f or r eli ef fr o m t h e J ul y 2n d  J u d g m e nt p urs u a nt t o 

R ul e 6 0( b), S C R C P , b e c a us e t h e J ul y 2n d  J u d g m e nt d o es n ot vi ol at e a n y ri g hts of Te x as I ns ur a n c e.  

 B as e d o n t h e f or e g oi n g, t h e J ul y 2 n d  J u d g m e nt e nt er e d a g ai nst  t h e u n d eri ns ur e d m ot orist 

s h o ul d b e affir m e d.  

L A W O F FI C E O F J A R E D C. WI L LI A M S, L L C  

           s/ J ar e d C. Willi a ms  
           J ar e d C. Willi a ms  ( B ar # 1 0 0 8 0 6) 
           j ar e d @ willi a msl a ws c. c o m  
            P. O. B o x 4 0 3 
            M o u nt Pl e as a nt, S C 2 9 4 6 5 
            ( 8 4 3) 9 9 1- 6 5 2 8 – T el e p h o n e 
  N o v e m b er 1 2, 2 0 2 5     Att or n e y f or R es p o n d e nt Vi kt ar Kl e u c h e ni a  

C h arl est o n, S o ut h C ar oli n a  
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