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PETITIONER’S STATEMENT OF THE ISSUES PRESENTED 


I. Was counsel’s performance constitutionally deficient in failing to timely or properly object 
or otherwise preserve issues for appeal relating to the prosecutor’s statements at closing? 


 
II. Was counsel constitutionally deficient in failing to properly advise Petitioner of his right 


to appeal, and in the absence of a knowing and intelligent waiver by Petitioner, to file the 


notice of appeal? 
 


III. Did Counsel’s errors result on prejudice to the Petitioner? 
 
IV. Based on the record is Petitioner entitled to a reversal of the post-conviction relief court’s 


decision and his conviction? 
 


RESPONDENT’S COUNTERSTATEMENT OF THE ISSUES PRESENTED 


1. The PCR court correctly found Counsel was not ineffective for failing to object to the 


solicitor’s closing arguments to the jury. 
 


a. The PCR court correctly found that the solicitor’s comments about his decision to 
prosecute Petitioner were appropriate under the “invited reply” doctrine and that 
Petitioner failed to prove prejudice. 


 
b. The PCR court correctly found that the solicitor’s argument that the jury’s verdict 


should send a message to law enforcement and the community was not an improper 
appeal to the passions and prejudices of the jury, that Counsel articulated a valid 
reason for not objecting, and that Petitioner failed to prove prejudice. 


 
c. The PCR court correctly found Petitioner had articulated no legal basis for Counsel 


to object to the solicitor’s argument that jurors should not vote to acquit Petitioner 
just because they disagree about Petitioner’s guilt. 


 


2. This Court should deny Petitioner’s request for belated review of his direct appeal issues 
because Petitioner has failed to present a “Statement of Issues on Appeal,” or any briefing 


thereon, as expressly required by Rule 243(i)(2), SCACR.
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STATEMENT OF THE CASE 


On August 28, 2016, Petitioner drove his black PT cruiser to Munro Street in Union County 


near a gas station.  There he encountered the victim, Elizawon “Malik” Gray, while the latter was 


walking down the street; Gray had had a conflict with Petitioner on a prior occasion.  Petitioner 


took a pistol from his glove box and fired thirteen shots at Gray, striking him ten times.  Petitioner 


left the scene in his vehicle and drove to the nearby gas station, where he attempted unsuccessfully 


to sell the firearm used in the shooting to an acquaintance, Travis Duncan.  (App. pp.422–30; 


pp.270–74).  Petitioner told Duncan that “police were going to be hot” because “he had heard there 


had been a shooting.”  (App. p.274, lines 1–2). 


After first responders arrived at the scene of the shooting, the badly wounded Gray gave a 


description of Petitioner and his vehicle.  He said he knew Petitioner by the nickname “Ghost,” 


and he believed he was shot because Petitioner “assumed I took something from him.”  (State’s 


Exhibit #2).  Shortly thereafter, Petitioner returned to Munro Street, and officers recognized him 


and his car from Gray’s description.  (App. p.229).  They questioned Petitioner, who initially 


denied any involvement in the shooting.  When asked if he had a gun, Petitioner told investigators 


about a gun he kept at his parents’ house but did not mention the gun used in the shooting, which 


Petitioner kept in his car.  (App. pp.300–01). 


Investigators located a video from the gas station that showed Duncan getting into 


Petitioner’s car shortly after the shooting.  When they questioned Duncan about that interaction, 


Duncan explained Petitioner had shown him a gun he kept behind his glove box that he wanted to 


sell.  Based on this information, investigators searched that part of Petitioner’s car and found the 


gun hidden behind a removable glove compartment.  (App. pp.274–75; p.286; p.353).  The gun 
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found behind the glove box matched the spent casings found at the scene of the shooting.  (App. 


pp.410–12). 


Petitioner was arrested and charged with attempted murder.  Prior to trial, Gray, who 


survived the shooting, told the solicitor he did not want to participate in Petitioner’s trial.  (App. 


pp.31–32).  Petitioner testified in his own defense at trial, stating that on the night of the shooting 


he was driving down Siam Street when his car started having problems.  He pulled over “at the 


stop sign at the bottom of Siam street . . . like in front of the house where you make the right on 


Siam Street.”  (App. p.423).  Petitioner testified he got out of his car and was checking on it when 


Gray appeared from the bushes behind him.  (App. p.424).  Petitioner stated Gray emerged near a 


house on the left side of Siam Street.  (App. p.453).1   


Petitioner stated he recognized Gray as having robbed him a few weeks prior to the 


shooting.  (App. p.427).  Petitioner claimed he shot Gray in self-defense because Gray threatened 


him with something in his hand.  (App. p.424).  However, no weapon was found near Gray at the 


scene.  (App. p.229, lines 1–2).  Petitioner also stated he thought Gray ran away, and he testified 


“he was still running when I shot.”  (App. p.431).2 


In May 2017, the Union County Grand Jury indicted Petitioner for attempted murder 


(2017-GS-44-0845).  Michael Brown, Esquire, represented Petitioner at trial.  Deputy Solicitor 


John Anthony of the Sixteenth Circuit Solicitor’s Office prosecuted the case.  On August 20, 2018, 


 


1 However, Gray was found by first responders a substantial distance to the right of the Siam Street 
intersection—two driveways away—and the spent shell casings from Petitioner’s gun were found 
farther still.  (App. pp.366–69; State’s Exhibit #3). 


 
2 At trial, Dr. Brian Whitfield, who treated Gray, testified Gray had sustained multiple gunshot 


wounds on both the front and back of his body, although he could not say whether any of them 
were entrance or exit wounds.  (App. pp.328–30; State’s Exhibit #8). 
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Petitioner proceeded to a jury trial before the Honorable William A. McKinnon.  On August 23, 


2018, the jury found Petitioner guilty of the lesser included offense of Assault and Battery of the 


High and Aggravated Nature (ABHAN).  On August 23, 2018, Judge McKinnon sentenced 


Petitioner to sixteen years of imprisonment. 


Petitioner filed a timely motion for a new trial pursuant to Rule 29(b), SCCrimP.  A hearing 


was held before Judge McKinnon on October 26, 2018.  At the conclusion of the hearing, Judge 


McKinnon denied the motion without prejudice.  Petitioner did not appeal his conviction or 


sentence. 


Petitioner filed an application for post-conviction relief (“PCR”) on July 15, 2019.  An 


evidentiary hearing into the matter was held before the Honorable Walton J. McLeod, IV, at the 


Moss Justice Center on December 8, 2022.  Judge McLeod denied and dismissed the application 


with prejudice by order dated April 17, 2023. 


 Petitioner thereafter filed a timely notice of appeal.  By and through counsel J. Falkner 


Wilkes, Esquire, Petitioner filed a petition for writ of certiorari on July 11, 2023.  This Court 


granted the petition as to the issues raised concerning the solicitor’s closing arguments and 


Petitioner’s request for belated appellate review.  The Court denied the petition as to all other 


issues raised.  Petitioner filed his brief on August 13, 2025.  This Brief of Respondent follows. 
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STANDARD OF REVIEW 


The post-conviction relief court’s findings of fact receive great deference during appellate 


review and will be upheld if “any evidence of probative value” exists in the record to support the 


lower court’s findings.  Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525, 527 (2016).  Questions 


of law are reviewed de novo, and appellate courts will reverse the decision of the post-conviction 


relief court when it is controlled by an error of law.  Id.; Smalls v. State, 422 S.C. 174, 180–81, 


810 S.E.2d 836, 839 (2018).  In a post-conviction relief action, an applicant has the burden of 


proving the allegations in his or her application.  Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 


441, 334 S.E.2d 813 (1985). 
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ARGUMENT 


1. The PCR court correctly found Counsel was not ineffective for failing to object to the 


solicitor’s closing argument to the jury. 


Petitioner argues Counsel was ineffective for failing to object to three separate portions of 


the solicitor’s closing argument to the jury.  However, in each instance, the PCR court found the 


solicitor’s challenged remarks were not improper.  In addition, the PCR court noted that Counsel 


had articulated a valid strategic reason for not objecting and that the strength of the State’s case 


negated any possibility of prejudice.  Accordingly, the PCR court found Petitioner had failed to 


prove either deficiency or prejudice as to this allegation.  The PCR court’s decision was correct 


and should be affirmed. 


The Sixth and Fourteenth Amendments to the United States Constitution guarantee 


criminal defendants the right to “assistance by an attorney, whether retained or appointed, who 


plays the role necessary to ensure that the trial is fair.”  Strickland v. Washington, 466 U.S. 668 


(1984).  Where, as in this case, a PCR applicant alleges ineffective assistance of counsel as a 


ground for relief, the applicant must prove that “counsel's conduct so undermined the proper 


functioning of the adversarial process that [it] cannot be relied upon as having produced a just 


result.”  Strickland v. Washington, 466 U.S. 668, 686 (1984); Butler v. State, 286 S.C. 441, 442, 


334 S.E.2d 813, 814 (1985). 


 In evaluating allegations of ineffective assistance of counsel, the reviewing court applies 


the two-pronged test outlined in Strickland: first, the applicant must prove that counsel’s 


performance was deficient.  Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 115, 117, 386 


S.E.2d 624, 625 (1989).  Under this prong, the court measures an attorney’s performance by its 


“reasonableness under prevailing professional norms.”  Cherry, 300 S.C. at 117, 386 S.E.2d at 625 
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(quoting Strickland, 466 U.S. at 690).  The proper measure of performance is whether the attorney 


provided representation within the range of competence required in criminal cases. Butler, 286 


S.C. at 442, 334 S.E.2d at 814. 


 Second, the applicant must show that he was prejudiced by his attorney's deficient 


performance such that “there is a reasonable probability that, but for counsel's unprofessional 


errors, the result of the proceeding would have been different.”  Cherry, 300 S.C. at 117–18, 386 


S.E.2d at 625.  “A court need not first determine whether counsel's performance was deficient 


before examining the prejudice suffered by the defendant as a result of the alleged deficiencies.  If 


it is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that 


course should be followed.”  Strickland, 466 U.S. at 670. The Petitioner bears the burden of 


proving the allegations in his application by a preponderance of the evidence.  Butler, 286 S.C. at 


442, 334 S.E.2d at 814; Rule 71.1(e), SCRCP. 


a. The PCR court correctly found that the solicitor’s comments about his 


decision to prosecute Petitioner were appropriate under the “invited reply” 


doctrine and that Petitioner failed to prove prejudice. 


First, Petitioner complains that the solicitor improperly conveyed to the jury his personal 


belief that Petitioner was guilty when the solicitor explained that he made the decision to prosecute 


Petitioner.  The solicitor made this statement in his closing argument: 


I want just to address something that was said by Mr. 


Thomas’s attorney in his opening statement a few days ago. Nothing 
requires me or the solicitor's office to prosecute this case. Mr. Brown 


said that we can't stop this prosecution because the sheriff's office 
made a quick judgment and they charged Mr. Thomas. Well, that’s 
completely wrong. The solicitor's office decides not to prosecute 


cases made by the sheriff's office all the time. And we get along 
pretty well, but sometimes they don't like that too much. But that is 


our prerogative. That is the solicitor's office’s decision. 
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So the indictment in this case that charged Mr. Thomas with 
attempted murder, that was signed by me and—not the sheriff's 


office. It was signed by me. And that means that I thought there was 
enough evidence in this case to prove that Mr. Thomas committed 


this crime. And if I didn't think that, I wouldn’t have spent what 
amounts to a whole week of court time presenting this case to y’all 
and prosecuting this case. Because what gets brought to court is my 


responsibility, not anybody else's. 
And y’all, as long as I'm doing this, when these cases arise 


and somebody is getting gunned down in the middle of a street here 
in this county, I’m going to try and do something about it, you know, 
whether the victim is here or not. If there's evidence, I’m going to 


present that evidence. And that’s what I did this week. And that 
doesn't have anything to do with what anybody thinks or what 


anybody wants. It’s a decision that I make as a solicitor working 
here in this county. 


 


(App. pp. 509–10). 


Petitioner argues the above statement was improper because the solicitor conveyed to the 


jury his own personal impression that Petitioner was guilty.  Petitioner characterizes the solicitor’s 


comment as “essentially the same type of argument” held to be improper in Fortune v. State, 428 


S.C. 545, 837 S.E.2d 37 (2019). 


The following arguments were held to be improper in Fortune: 


Ladies and gentlemen of the jury, thank you so much for 
your time throughout the course of this trial. I want to start by telling 
you that we both have jobs here. My job is to present the truth. In 


fact if you look in the South Carolina Code of Laws which mandates 
what a solicitor's job is we can't be like a normal attorney is. 


A normal lawyer has to advocate on behalf of his client. But 
on the other hand the Solicitor can't. We have to say what the truth 
is . . . And [if] I know the person has done something that I think the 


facts show they're guilty of, then I can't nolle prosse it. I have to go 
forward with it. And as I said my job is to show the truth. On the 


other hand, the defense attorneys' jobs are to manipulate the truth. 
Their job is to shroud the truth. Their job is [to] confuse jurors. Their 
job is to do whatever they have to—without regard for the truth—to 


get a not guilty verdict. 
 


Id. at 550–51, 837 S.E.2d at 40. 
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The PCR court correctly found that the statements made by the solicitor in this case are 


nothing like the egregious statements the Supreme Court condemned in Fortune.  The solicitor in 


Fortune stated his “job is to present the truth” and he “had to go forward with” the case because 


“I know the person has done something.”  The Supreme Court condemned the solicitor’s comment 


because it “convey[ed] the impression that evidence not presented to the jury, but known to the 


prosecutor, supports the charges against the defendant.”  Id. at 552, 837 S.E.2d at 41.  At 


Petitioner’s trial, however, the solicitor never claimed to have any personal belief or knowledge 


that Petitioner was guilty; rather, he “thought there was enough evidence in this case to prove Mr. 


Thomas committed this crime. . . . If there’s evidence, I’m going to present that evidence.  And 


that’s what I did this week.”  (App. p. 509, line 25–p.510, line 13) (emphasis added).  The solicitor 


properly limited his argument to the evidence presented to the jury; at no point did he claim or 


even imply that he possessed additional evidence that was never presented at trial. 


Moreover, unlike in Fortune, the solicitor in this case never claimed his job was to “present 


the truth.”  Nor is there any statement in the solicitor’s arguments in this case that even comes 


close to the Fortune solicitor’s inexcusable comments that defense attorneys’ only job is to 


“manipulate the truth,” “shroud the truth,” and “confuse jurors.” 


Furthermore, the solicitor in this case never “invoke[d] his duty to dismiss unfounded 


cases,” as Fortune also condemned.  Id. at 553, 837 S.E.2d at 41.  The closest he came to that 


impropriety was his explanation that, contrary to Counsel’s opening statement, he was not required 


to prosecute the case just because the sheriff’s office charged Petitioner.  This was a response to 


the opening statement made by Counsel: 


You've heard from the Assistant Solicitor why we're here, 
they brought charges. He didn't bring the charges, he's prosecuting 


them. Law enforcement brought the charges . . . But I understand 
they have to follow this case because, unfortunately, Mr. Thomas 







9 


was arrested. Unfortunately, a case was immediately made against 
him based upon the shooting. Rush to judgment. Rush to 


assumption. That’s what the prosecution has done. . . . I want to 
make an argument that, clearly, this case had to start somewhere and 


it started with the sheriff's office. . . . So once you get this train 
rolling, you can't just automatically say oh, we're sorry, we want to 
stop the prosecution. 


 


(App. pp. 215–17).  Counsel’s opening statement suggested that, once the sheriff’s office brought 


charges against Petitioner, the solicitor had no choice but to continue to prosecute Petitioner.  The 


solicitor’s comments about his ability to interrupt the prosecution and his decision to sign the 


indictment were made explicitly for the purpose of refuting this inaccurate suggestion from 


Counsel’s opening statement: “I want just to address something that was said by Mr. Thomas’s 


attorney in his opening statement a few days ago. . . . Mr. Brown said that we can't stop this 


prosecution because the sheriff's office made a quick judgment and they charged Mr. Thomas. 


Well, that’s completely wrong.”  (App. p. 509, lines 10–16) (emphasis added). 


 The situation facing the solicitor in this case “was but one example of an all too common 


occurrence in criminal trials—the defense counsel argues improperly, provoking the prosecutor to 


respond in kind.”  United States v. Young, 470 U.S. 1, 11 (1985).  “To help resolve this problem, 


courts have invoked what is sometimes called the ‘invited response’ or ‘invited reply’ rule . . . .”  


Id.  Under the “invited reply” doctrine, “[c]onduct that would otherwise be improper may be 


excused . . . if the prosecutor's conduct was an appropriate response to statements or arguments 


made by the defense.”  Vaughn v. State, 362 S.C. 163, 169, 607 S.E.2d 72, 75 (2004).  “In order 


to make an appropriate assessment, the reviewing court must not only weigh the impact of the 


prosecutor's remarks, but must also take into account defense counsel's opening salvo.”  Young, 


470 U.S. at 12.  If the prosecutor's remarks did no more than respond to an inappropriate defense 
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argument in order to “right the scale,” such comments do not warrant reversing a conviction.  Id. 


at 12–13. 


In this case, the solicitor’s comment was clearly and explicitly a response to Counsel’s 


argument that the solicitor lacked the ability to stop the prosecution after Petitioner was arrested.  


The PCR court correctly found that, under the “invited reply” doctrine, the solicitor’s comments 


did not constitute reversible error.  See State v. Mazique, 419 S.C. 282, 296–97, 797 S.E.2d 730, 


737 (Ct. App. 2016) (holding a solicitor’s comments referring to his belief that the defendant was 


guilty were made in response to the defendant’s closing argument that the solicitor did not 


investigate before charging and misled the jury). 


Petitioner argues that the PCR court erred in relying on the “invited reply” doctrine because 


the Supreme Court found that doctrine did not excuse the improper comments made in Fortune.  


This reasoning is flawed for several reasons.  Most importantly, in Fortune, the Supreme Court 


expressly held that the defense attorney’s argument was not improper.  Fortune, 428 S.C. at 556, 


837 S.E.2d at 43.  In this case, on the other hand, Counsel clearly made an improper argument in 


his opening statement when he claimed that the solicitor was forced to proceed with a meritless 


prosecution because he lacked the ability to stop it once Petitioner had been arrested.  This fact 


alone is enough to materially distinguish Fortune from the present case; the “invited reply” 


doctrine only applies where the solicitor is responding to an improper defense argument.  The PCR 


court cannot be deemed to have erred in applying the “invited reply” doctrine in this case, where 


the defense clearly did make an improper argument, merely because in a different case the “invited 


reply” doctrine was held not to apply because the defense did not make an improper argument. 


In addition, the Supreme Court in Fortune declined to apply the “invited reply” doctrine 


on the ground that “[t]here is no argument a defense attorney could make that would justify the 
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improper remarks by the assistant solicitor in this case.”  Id. at 557, 837 S.E.2d at 43.  This 


statement must be read in the context of the Supreme Court’s vehement condemnation of the 


particularly egregious comments at issue in Fortune.  The Court explained that the prosecutor’s 


comments in that case were more than merely “improper”; they were “absolutely inexcusable” and 


“universally condemned.”  Id. at 551, 837 S.E.2d at 41. 


However, as already discussed, the comments made by the solicitor in this case are a far 


cry from the “inexcusable” comments at issue in Fortune.  Unlike the solicitor in Fortune, the 


solicitor in this case never claimed that he personally knew Petitioner was guilty; he never implied  


that he possessed additional evidence of guilt, which was not presented to the jury; he never 


claimed his job was to present the truth; and he never impugned defense attorneys in general, or 


Counsel in particular, with the accusation that their job was to distort the truth and confuse jurors.  


Rather, the solicitor’s challenged comment in this case was limited to correcting the inaccurate 


claim Counsel made in his opening statement.  This comment was nothing like the comments in 


Fortune, which were so extremely improper that the Supreme Court declared “no argument a 


defense attorney could make” could possibly justify them.  The reasons the Supreme Court gave 


for not applying the “invited reply” doctrine in Fortune simply do not apply in this case, and the 


PCR court did not err in relying on that doctrine. 


Finally, Petitioner also contends there was no overwhelming evidence of guilt in this case, 


again citing Fortune where the State “pointed to no element of self-defense where it presented 


overwhelming evidence the element did not exist.”  Id. at 557, 837 S.E.2d at 43.  However, the 


Supreme Court’s overwhelming evidence analysis came after it had rejected the application of the 


“invited reply” doctrine to the solicitor’s “inexcusable” comments.  The Supreme Court clarified 


that the proper standard for assessing prejudice is whether the comments rendered the trial unfair; 
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the “overwhelming evidence” analysis was only relevant because the State argued overwhelming 


evidence of Fortune’s guilt established a categorical bar to any finding of prejudice.  See id. at 


556–57, 837 S.E.2d at 43–44 (“We next must determine whether the improper argument so 


unfairly prejudiced the defendant as to deprive him of a fair trial. . . . Before we conduct this 


prejudice analysis, we first address [the State’s overwhelming evidence argument].”) (emphasis 


added).3  Generally, however, overwhelming evidence is sufficient, but not necessary, to defeat a 


claim of ineffective assistance.  See, e.g., Smalls v. State, 422 S.C. 174, 195, 810 S.E.2d 836, 847 


(2018) (“Because we find the evidence is not overwhelming, Smalls’ individual claims of deficient 


performance must be analyzed separately to determine whether either of them gives rise to a 


reasonable probability the result of the trial would have been different without counsel’s error.”) 


(emphasis added). 


In this case, the evidence showed that Petitioner drove to the incident location in his car; 


encountered Gray, who was on foot and unarmed; fired thirteen shots at Gray, wounding him ten 


 


3 The Court should note that the issue addressed in Fortune came before the Supreme Court in a 
particularly bizarre posture.  At trial, Fortune’s counsel did object to the solicitor’s remarks, but 


he did not articulate that his objections were based on prosecutorial misconduct.  Moreover, the 
trial court ostensibly sustained Fortune’s objections, but it accompanied its rulings with “weak and 
barely responsive” curative instructions that exacerbated, rather than mitigated, the effect of the 


solicitor’s improper arguments.  Fortune, 428 S.C. at 560, 837 S.E.2d at 45.  Based on these 
unusual circumstances, the Supreme Court held that “[t]he full extent and effect of the assistant 


solicitor's misconduct in this case” was neither reviewable on direct appeal nor cognizable as an 
ineffective assistance of counsel claim; therefore, the Court construed the issue as a freestanding 
PCR claim that Fortune’s Fifth and Fourteenth Amendment due process rights were violated.  Id. 


at 557–59, 837 S.E.2d at 44–45. 
 


Because the issue presented in Fortune was expressly held not to be an ineffective assistance of 
counsel claim, the Supreme Court did not apply the ordinary Strickland prejudice standard.  In the 
present case, however, this issue was expressly raised to the PCR court and to this Court by way 


of an ineffective assistance of counsel claim.  Accordingly, the Strickland standard for evaluating 
prejudice applies, rather than the standard applied by the Fortune court.  Petitioner’s prejudice 


argument, which relies almost entirely on Fortune, is therefore misguided. 
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times; and then drove away in his car.  According to Petitioner’s own testimony, he intentionally 


shot at Gray multiple times, and he continued firing even as Gray was running away from him.  


(App. p.431, lines 7–9).  This was corroborated by the evidence of two gunshot wounds in Gray’s 


back.  (App. pp.328–30; State’s Exhibit #8).  Therefore, unlike in Fortune, there was 


overwhelming evidence in this case that at least one of the elements of self-defense—a reasonable 


belief that Petitioner was in imminent danger of losing his life or sustaining serious bodily injury—


did not exist.  See State v. Jones, 416 S.C. 283, 301, 786 S.E.2d 132, 142 (2016) (setting forth the 


elements of self-defense); State v. Rosenbaum, 438 S.C. 91, 104, 882 S.E.2d 180, 187 (Ct. App. 


2022) (holding the trial court properly rejected a defendant’s self-defense claim where the victim 


was killed after he tried to flee and was admittedly no longer a threat). 


Nevertheless, even if the evidence were not “overwhelming” to the extent that it 


categorically barred a finding of prejudice, that would not mean Petitioner wins by default.  On 


the contrary, Strickland requires Petitioner to “show that there is a reasonable probability that, but 


for counsel's unprofessional errors, the result of the proceeding would have been different.”  


Strickland, 466 U.S. at 694.  “A reasonable probability is a probability sufficient to undermine 


confidence in the outcome.”  Id. 


 The PCR court, applying this standard, found that the State’s evidence was “sufficiently 


strong that the result of the trial likely would not have changed, even if Trial Counsel had kept out 


those portions of the solicitor’s closing argument.”  (App. p.16).  Petitioner criticizes the PCR 


court for discounting Petitioner’s own testimony, which he claims was “[t]he only clear evidence 


as to Petitioner’s state of mind and the events leading up to the shooting.”  This criticism is 


meritless; in determining prejudice, the PCR court was not required to take Petitioner’s self-


serving testimony at face value.  In fact, the PCR court observed that several details of Petitioner’s 
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story were inconsistent with objective evidence found at the scene.  (App. p.10).  In addition, the 


PCR court properly found Petitioner’s efforts to conceal his involvement in the shooting by selling 


the gun and lying to investigators indicated “consciousness of guilt,” further weakening his self-


defense claim.  (App. p.9).4  For all these reasons, the PCR court found Petitioner had failed to 


prove he was prejudiced by Counsel’s alleged error.  This finding is clearly supported by the record 


and should be affirmed. 


b. The PCR court correctly found that the solicitor’s argument that the jury’s 


verdict should send a message to law enforcement and the community was 


not an improper appeal to the passions and prejudices of the jury, that 


Counsel articulated a valid reason for not objecting, and that Petitioner 


failed to prove prejudice. 


Petitioner next takes issue with this portion of the solicitor’s argument: 


There's a lot of people who need to know the truth in this 
case. Najm Thomas needs to hear the truth. He is a young man but 
he's going down a very bad, very scary path. And he needs to be told 


that you just can't go around shooting people. The sheriff's office 
needs to be told that when they work on a case that’s this hard and 


they respond to a scene and they collect their evidence and they do 


 


4 Moreover, Petitioner’s account is simply implausible on its face.  According to Petitioner, he was 


simply driving through the neighborhood when he started experiencing car trouble; he stopped at 
the corner of Siam and Munro Streets to work on his car.  By sheer coincidence, Gray—for some 


unknown reason—happened to be hiding in the bushes at that precise moment, just behind where 
Petitioner pulled over.  Gray then decided to rob Petitioner, despite being unarmed and on foot.  
When Gray emerged from the bushes and accosted Petitioner, Petitioner drew his pistol—which, 


serendipitously, he had already retrieved from its hiding place behind the glove compartment of 
his car—and fired multiple times at Gray.  Petitioner then drove away from the scene in his car, 


which only minutes earlier had been running so badly that it was “barely” driving.  Petitioner did 
not call 911 to report the shooting because Petitioner did not realize he had hit Gray, despite 
shooting him ten times at close range.  Rather, Petitioner thought Gray had run away and was “long 


gone,” when in fact first responders found Gray lying in the street just a few feet away from the 
cartridge casings ejected by Petitioner’s gun.  The PCR court was under no obligation to credit 


such an absurd and self-serving story. 
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their job the best they can and they gather enough evidence to 
convict somebody of a serious, violent crime, when they do their 


job, they need to know that a jury will do something about it and 
will hold the person that is being proven guilty responsible. 


But the real group that needs to hear the truth in this case are 
the people of Union County. Because this case is really not about 
justice for Malik Gray. It’s about justice for the people of the Union 


County. Because your verdict will say a lot about the kind of county 
you want to have. Do you want have a county where it's okay to go 


around gunning people down in the middle of the road? Do you want 
to have the kind of county where somebody like Mr. Thomas can 
just come in here with some trumped-up story that flies in the face 


of all the evidence? All the evidence in the case and tell a bunch 
of—bunch of lies to people and get out of it after shooting a man 10 


times? You want to have that kind of county? 
Well, I think that y'all are smarter than that.  And I think you 


want a Union County where people like Najm Thomas can't go 


around gunning people down. And I will ask when you go back to 
that jury that you consider this evidence that has been presented to 


you and you render a verdict that tells Najm Thomas, that tells the 
Sheriff's office, and that tells all the people in Union that there is law 
here and that people will be held responsible for the crimes they 


commit and that we’re not the Wild West. I ask that you find Najm 
Thomas guilty of attempted murder. Thank you. 


 


(App. pp.511–12.) 


Petitioner contends this argument appealed to the jury’s passions and prejudices, played on 


their fear, and appealed to the jury’s sympathy for law enforcement, likening this argument to that 


held improper by State v. Liberte, 336 S.C. 648, 521 S.E.2d 744 (1999).  In that case, the solicitor 


argued that the reasonable doubt standard “is . . . being used as a sword to attack law and order, to 


attack law enforcement, to attack people who are trying to keep drugs off our streets.”  Id. at 652, 


521 S.E.2d at 746.  The Liberte court held those comments improper because they “invited the 


jury to convict the Defendants, even if the evidence did not prove their guilt beyond a reasonable 


doubt, in order to keep the streets safe from the scourge of drugs.”  Id. at 653, 521 S.E.2d at 747. 


Needless to say, the solicitor’s comments in the present case came nowhere near the 


outrageous comments condemned in Liberte.  In this case, the solicitor repeatedly emphasized the 
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jury’s duty to base its decision on the evidence and whether the State had proven Petitioner’s guilt.  


He began his closing argument by discussing the evidence against Applicant for more than ten 


pages.  (App. pp.497–508).  He also accurately explained that the State had to prove Petitioner’s 


guilt beyond a reasonable doubt.  (App. p.509).  When he brought up the sheriff’s office, it was 


only to say that, if the sheriff’s office “gather[ed] enough evidence to convict somebody,” the jury 


should “hold the person that is being proven guilty responsible.”  He urged the jury to dismiss 


Petitioner’s story because it “flies in the face of all the evidence.”  He concluded by reminding the 


jury to “consider the evidence that has been presented to you.”  Not once did he suggest that the 


jury should base its decision on anything other than the evidence or apply any standard lower than 


the reasonable doubt standard. 


Contrary to Petitioner’s argument, our Supreme Court has clearly held that a prosecutor 


may permissibly draw the jury’s attention to the effect its verdict will have on the broader 


community: 


So long as he stays within the record and its reasonable 


inferences, the prosecuting attorney may legitimately appeal to the 
jury to do their full duty in enforcing the law, or to return the verdict 


which he conceives it to be their duty to return under the evidence, 
and may employ any legitimate means of impressing on them their 
true responsibility in this respect, as by stating that a failure to 


enforce the law begets lawlessness. Thus, he may in effect tell them 
that the people look to them for protection against crime, and may 


illustrate the effect of their verdict on the community or society 
generally with respect to obedience to, and enforcement of, the law; 
he has the right to dwell on the evil results of crime and to urge a 


fearless administration of the criminal law; and he may ask for a 
conviction, or assert the jury's duty to convict. 


 


State v. Durden, 264 S.C. 86, 92, 212 S.E.2d 587, 590 (1975).  Such comments do not 


impermissibly arouse the “passion and prejudice” of the jury.  Id. 
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While the solicitor did rhetorically invite the jury to consider the other salutary or pernicious 


effects its verdict might have, the ultimate thrust of his argument was that the evidence proved 


Petitioner guilty of the crime beyond a reasonable doubt and that the jury should find him guilty 


for that reason.  See State v. Cain, 297 S.C. 497, 508–09, 377 S.E.2d 556, 562 (1988) (holding an 


argument asking the jury to “send a message” that “you don’t do [murder] in Chesterfield County,” 


when viewed in the context of the entire argument, “certainly did not rise to the level of arousing 


juror passion or prejudice”).  The PCR court correctly found the solicitor’s comments, viewed in 


the context of his entire closing argument, did not constitute an invitation to the jury to decide the 


case on an improper basis. 


 Nevertheless, even if there had been some meritorious ground for objecting to the 


challenged remarks, the PCR court properly found that Counsel was not ineffective for failing to 


object.  Counsel testified at the evidentiary hearing that he believed the solicitor’s praise for the 


efforts of the sheriff’s office worked in the defense’s favor because the sheriff at the time was 


unpopular.  He testified that he watched the jury’s reactions during the solicitor’s closing 


arguments and saw disdain and disbelief on their faces when the solicitor tied the case to the 


sheriff’s office.  (App. p.77, line 13–p.78, line 20).  Therefore, the PCR court found Counsel had 


articulated a valid strategic reason for not objecting to those portions of the solicitor’s closing 


arguments.  “Courts must be wary of second-guessing counsel's trial tactics; and where counsel 


articulates a valid reason for employing certain strategy, such conduct will not be deemed 


ineffective assistance of counsel.”  Whitehead v. State, 308 S.C. 119, 122, 417 S.E.2d 529, 531 


(1992).  The PCR court also found Petitioner had failed to prove prejudice, reiterating its finding 


that “the strength of the State’s case in disproving self-defense militates against any claim of 
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prejudice based on cherry-picked portions of the solicitor’s closing argument.”  (App. p.19).  These 


findings are clearly supported by the record and should be affirmed. 


c. The PCR court correctly found Petitioner had articulated no legal basis for 


Counsel to object to the solicitor’s argument that jurors should not vote to 


acquit Petitioner just because they disagree about Petitioner’s guilt. 


Finally, Petitioner takes issue with a portion of the solicitor’s closing argument where he 


clarifies that, if jurors disagree as to whether Petitioner is guilty or not guilty, or whether he was 


guilty of attempted murder or ABHAN, the jury does not need to find Petitioner not guilty but 


should inform the judge so he can give appropriate instructions.  Petitioner appears to concede that 


there is no precedent expressly disapproving such a comment by the solicitor.  Nevertheless, he 


contends Counsel was ineffective for failing to object to it.  The PCR court correctly found this 


argument without merit: “Counsel had no duty to make an objection that was not grounded in any 


existing law at the time of Petitioner’s trial.  See, e.g., Thornes v. State, 310 S.C. 306, 309–10, 426 


S.E.2d 764, 765 (1993).”  (App. p.19). 


The PCR court correctly found Petitioner failed to prove that Counsel was ineffective for 


failing to object to any portion of the solicitor’s closing argument.  This Court should affirm the 


PCR court’s decision. 


2. This Court should deny Petitioner’s request for belated review of his direct appeal 


issues because Petitioner has failed to present a “Statement of Issues on Appeal,” or 


any briefing thereon, as expressly required by Rule 243(i)(2), SCACR. 


Petitioner also argues he is entitled to belated review of his direct appeal issues pursuant to 


White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974).  However, Rule 243(i)(2), SCACR, provides: 


When the post-conviction relief judge has found that the applicant 
is not entitled to a White v. State review, the petition shall raise the 
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question of waiver of the right to a direct appeal along with all other 
post-conviction relief issues petitioner seeks to have reviewed. The 


petition shall also contain a "Statement of Issues on Appeal" listing 
the issues to be raised if a White v. State review is granted; this 


statement of issues shall comply with the requirements of Rule 
208(b)(1)(B). Briefing of the direct appeal issues will not be allowed 
unless certiorari is granted on the issue. 


 


Here, the PCR court determined Petitioner was not entitled to White v. State review.  


Therefore, pursuant to the plain language of the Rule, Petitioner was required to provide a 


“Statement of Issues on Appeal” listing issues to be raised if White v. State review were to be 


granted.  Petitioner has not provided any such statement.  Petitioner did not even mention any 


direct appeal issues in the body of the petition for a writ of certiorari. 


This Court granted the petition for a writ of certiorari on this question.  The grant of 


certiorari should have spurred Petitioner to at least articulate his direct appeal issues, since Rule 


243(i)(2) expressly contemplates that a petitioner will have already submitted a “Statement of 


Issues on Appeal” alongside his initial petition and that briefing will begin once certiorari has been 


granted on his White claim.  Nevertheless, Petitioner remains stubbornly silent as to what direct 


appeal issues—if any—he wants this Court to review.  Petitioner has not only failed to brief his 


direct appeal issues as required by the Rule; he has failed to even identify them, despite multiple 


opportunities to do so. 


Because Petitioner has not listed or briefed any direct appeal issues as required by Rule 


243(i)(2), SCACR, there is simply no basis for this Court to consider and evaluate such issues.  At 


this point, Petitioner must be deemed to have abandoned any direct appeal issues.  Accordingly, 


this Court should deny Petitioner’s request for belated appellate review. 
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CONCLUSION 


 For the foregoing reasons, this Court should affirm the denial of post-conviction relief in 


this matter.  This Court should also deny Petitioner’s request for belated review of direct appeal 


issues. 
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