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STATEMENT OF ISSUES ON APPEAL 
 


I. WHETHER THE TRIAL COURT CORRECTLY FOUND THAT D.R. HORTON’S 
ARBITRATION PROVISION, WHEN CORRECTLY READ TOGETHER AS 
PARAGRAPHS 14 AND 15, IS UNCONSCIONABLE AND UNENFORCEABLE 
 


II. WHETHER THE TRIAL COURT CORRECTLY RULED THAT PARAGRAPH 15, IF 
ALTERNATIVELY READ ALONE, LACKS MUTUALITY BECAUSE IT IS NOT BI-
LATERAL AND IMPROPERLY LIMITS THE ARBITRATOR’S AUTHORITY 
 


III. WHETHER THE TRIAL COURT CORRECTLY DECLINED TO ENFORCE D.R. 
HORTON’S SEVERABILITY CLAUSE BASED UPON PREVAILING SOUTH 
CAROLINA LAW AND PUBLIC POLICY 
 


IV. WHETHER THE TRIAL COURT CORRECTLY REFUSED TO ENFORCE HORTON’S 
ARBITRATION PROVISION BASED UPON GENERAL CONTRACTING 
PRINCIPLES RECOGNIZED IN SOUTH CAROLINA 
 


V. WHETHER THE TRIAL COURT CORRECTLY FOUND THAT THE 
“DOWNSTREAM” FRENCH QUARTER CREEK HOMEOWNERS CANNOT BE 
COMPELLED TO ARBITRATE BECAUSE THEY NEITHER HAVE A CONTRACT 
WITH D.R. HORTON NOR SEEK ANY CONTRACTUAL BENEFIT 
 


STATEMENT OF THE CASE 
 


 D.R. Horton, Inc. (“D.R. Horton”) presented Donna Brunetti (“Brunetti”) with its standard 


Purchase Agreement when she decided to purchase a home in the French Quarter Creek 


neighborhood in Huger, South Carolina. D.R. Horton’s standard Purchase Agreement is a 


boilerplate contract drafted by D.R. Horton, offered on a “take it or leave it basis”, that Brunetti 


had no meaningful choice in negotiating since (1) she had exponentially less bargaining power 


than D.R. Horton, America’s No. 1 Homebuilder; and (2) the contract’s subject was for a necessity 


– Brunetti’s forever home.  This Purchase Agreement contains an Arbitration Provision, which 


consists of Paragraphs 14 and 15, that attempts to practically eviscerate all of D.R. Horton’s 


liability and unfairly “stack the deck” against homeowners such as Brunetti.  


D.R. Horton’s Purchase Agreement that contained these same unfair terms have previously 


been before this Court. In 2016, the South Carolina Supreme Court in Smith aptly explained that:  
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[H]orton’s Agreement is organized into numbered paragraphs and lettered 
subparagraphs, and sets forth the various responsibilities of the parties prior to and 
immediately following closing. Paragraph 14 of the Agreement is titled 
“Warranties and Dispute Resolution,” and consists of subparagraphs 14(a) through 
14(j). Subparagraphs 14(c) and 14(g) contain provisions stating that the parties 
agree to arbitrate any claim arising out of D.R. Horton's construction of the home, 
as well as any disputes related to the warranties contained in the Agreement. 
However, in the majority of the remaining subparagraphs of paragraph 14, D.R. 
Horton expressly disclaims all warranties for the home—including the implied 
warranty of habitability—except for a ten-year structural warranty. Moreover, 
subparagraph 14(i) stipulates that D.R. Horton “shall not be liable for monetary 
damages of any kind, including secondary, consequential, punitive, general, special 
or indirect damages.”  
 


Smith, 417 S.C. at 45, 790 S.E.2d at 2 (emphasis added); see also Id. at 50, 790 S.E.2d at 5 (“D.R. 


Horton’s attempts to disclaim implied warranty claims and prohibit any monetary damages are 


clearly one-sided and oppressive.”).   


 While D.R. Horton has recognized our state’s highest court finding that that the terms of 


these Paragraphs were intertwined, unconscionable, one-sided and oppressive, the terms of these 


Paragraphs have not changed, and they still contain the same cross-references. Instead, D.R. 


Horton continued, for years, to use substantively the same arbitration provision that the South 


Carolina Supreme Court refused to enforce.1  


Following prevailing Supreme Court precedent, the Trial Court found that D.R. Horton’s 


Arbitration Provision is unenforceable because (1) Paragraphs 14 and 15 contain essentially the 


same intertwined references and unconscionable disclaimers of any and all implied warranties and 


monetary damages of any kind as those in Smith; (2) Paragraphs 14 & 15 are inseverable; (3) 


alternatively, Paragraph 15 is still unconscionable even if it stands alone; and also (4) enforcing 


D.R. Horton’s general severability clause would violate South Carolina public policy under 


 
1 In fact, eleven other South Carolina Circuit Courts recently refused to enforce the same or similar 
arbitration provision in D.R. Horton’s purchase agreements. See Argument IV, infra.  
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Damico and Huskins. The Trial Court also separately and correctly found that the French Quarter 


Creek homeowners who did not purchase a contract directly from D.R. Horton, and who also do 


no assert any contractual claims, are not compelled to arbitrate.  


D.R. Horton now appeals these well-founded rulings in attempt to get this Court to rescue 


it from the adhesive, conflicting, and oppressive terms it drafted, and which our Supreme Court 


has already ruled unconscionable.  


STANDARD OF REVIEW 
 


Arbitrability determinations are subject to de novo review. Smith, 417 S.C. at 47-48, 790 


S.E.2d at 3. However, a circuit court’s factual findings will not be reversed on appeal if any 


evidence reasonably supports the findings. Id.  


SUMMARY OF ARGUMENT 


The Trial Court properly denied D.R. Horton’s Arbitration Motion because the arbitration 


provision it drafted and inserted into Brunetti’s Purchase Agreement is unenforceable as a matter 


of South Carolina law for four independent reasons:  


(1) The Arbitration Provision in Brunetti’s adhesive contract for a home are 
unconscionable and unenforceable pursuant to South Carolina law;  
 


(2) The Arbitration Provision in Brunetti’s contract lacks mutuality and 
improperly limits the arbitrator’s authority; 


 
(3) The arbitration provision in Brunetti’s contract violates South Carolina public policy 


exemplified in Damico and Huskins; and, 
 
(4) The scope of the arbitration provision in Brunetti’s contract is non-mutual as 


D.R. Horton is not required to arbitrate anything: D.R. Horton only has pre-
closing claims and D.R. Horton can proceed in Court on these claims and 
recover attorneys’ fees whereas Brunetti’s pre-closing and post-closing 
disputes are expressly restricted to arbitration.  
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 This Court should affirm all of the Trial Court’s foregoing findings, as well as it’s additional 


finding that the French Quarter Creek homeowners who did not purchase directly from D.R. 


Horton, and do not assert contractual claims, cannot be compelled to arbitration.  


STATEMENT OF FACTS 


A. French Quarter Creek Overview  


French Quarter Creek is a subdivision in Huger, South Carolina, with 247 single-family 


homes which were or are in the process of being developed by D.R. Horton and its subcontractors. 


(Compl. at ¶¶ 1, 7). Brunetti is the owner of one of these homes, and her yard has a failing septic 


system and inadequate drainage that is causing stormwater and effluent to saturate her property 


(collectively “Defects”). Brunetti brought this proposed class action against D.R. Horton and its 


primary septic installer Alternative Septic Services, LLC (“Alternative”) because of these Defects.  


B. Brunetti’s Purchase Agreement and Deed  


Brunetti executed the Purchase Agreement for her home on October 18, 2021. (Purchase 


Agreement). Brunetti’s Purchase Agreement is a boilerplate contract that Horton offered on a take-


it-or-leave-it basis. (Brunetti Aff., para. 4). The Purchase Agreement contains an arbitration 


requirement in Paragraph 15 that references D.R. Horton’s Warranties2 and Disclaimers in 


Paragraph 14:  


15. MANDATORY BINDING ARBITRATION. PURCHASER AND SELLER 
SHALL SUBMIT TO BINDING ARBITRATION ANY AND ALL DISPUTES 
WHICH MAY ARISE BETWEEN THEM REGARDING THIS AGREEMENT 
AND/OR THE PROPERTY, INCLUDING BUT NOT LIMITED TO ANY 
DISPUTES REGARDING: (A) SELLER’S CONSTRUCTION AND DELIVERY 
OF THE HOME; (B) SELLER’S PERFORMANCE UNDER ANY PUNCH LIST 
OR INSPECTION AGREEMENT; AND (C) THE LIMITED WARRANTY 
PURSUANT TO SECTION 14 ABOVE. THE ARBITRATION SHALL TAKE 
PLACE IN THE COUNTY IN WHICH THE PROPERTY IS LOCATED. THE 


 
2 These “Warranties” are actually third-party warranties: RWC’s Ten Year Warranty and all 
Manufacturer Warranties, which are provided to homeowners after they sign their purchase 
agreement at closing. (Purchase Agreement).  
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PROCEEDING SHALL BE CONDUCTED PURSUANT TO THE RULES OF 
THE AMERICAN ARBITRATION ASSOCIATION, AND TO THE EXTENT 
POSSIBLE, UNDER RULES WHICH PROVIDE FOR AN EXPEDITED 
HEARING. THE FILING FEE FOR THE ARBITRATION SHALL BE PAID BY 
THE PARTY FILING THE ARBITRATION DEMAND, BUT THE 
ARBITRATOR SHALL HAVE THE RIGHT TO ASSESS OR ALLOCATE THE 
FILING FEES AND ANY OTHER COSTS OF THE ARBITRATION AS A 
PART OF THE ARBITRATOR’S FINAL ORDER. THE ARBITRATION 
SHALL BE BINDING AND FINAL, AND EITHER PARTY SHALL HAVE THE 
RIGHT TO SEEK JUDICIAL ENFORCEMENT OF THE ARBITRATION 
AWARD. NOTWITHSTANDING ANY OTHER PROVISION HEREIN, 
ANY DISPUTES ARISING UNDER THE LIMITED WARRANTY SHALL 
BE MEDIATED, ARBITRATED AND/OR JUDICIALLY RESOLVED 
PURSUANT TO THE TERMS, CONDITIONS, PROCEDURES AND 
RULES OF THAT WARRANTY PROGRAM. NOTWITHSTANDING THE 
FOREGOING, SELLER SHALL HAVE THE RIGHT TO INTERPLEAD ALL 
OR ANY PART OF THE EARNEST MONEY INTO A COURT OF 
COMPETENT JURISDICTION AS PROVIDED FOR IN SECTION 4 HEREIN. 
NOTWITHSTANDING THE FOREGOING, THE ARBITRATION 
PROVISIONS OF THIS SUBSECTION (B) SHALL NOT APPLY IN THE 
EVENT THAT THE DISPUTE RELATES TO A DEFAULT BY THE SELLER 
UNDER SECTION 16(F) OF THIS AGREEMENT.  


 
(Purchase Agreement) (emphasis added). Paragraph 15 requires reference to Paragraph 14 to 


determine the scope of Paragraph 15; and Paragraph 14 describes the third-party Warranties, 


wrongfully attempts to disclaim all implied warranties, and unconscionably attempts to relieve 


Horton of all liability for “monetary damages of any kind”: 


14. WARRANTIES AND DISCLAIMER.  
 
a. Ten-Year Limited Warranty. Seller shall provide Buyer with a 


written, ten-year limited warranty on the House administered by 
Residential Warranty Corporation (“RWC”) which shall be effective as 
of the Closing Date. The terms and conditions of, and exclusions from, 
the ten-year limited warranty shall be as set forth in that document 
published by RWC, entitled “LIMITED WARRANTY, 10 YEAR 
LIMITED WARRANTY FOR NEW HOMES,” and referred to herein 
as the “Limited Warranty”. At Closing, Seller shall deliver to Buyer the 
actual limited warranty for the House, to be validated by RWC after 
Closing.  


 
b. Manufacturers’ Warranties. At Closing, Seller shall assign to 
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Purchaser all warranties, expressed or implied, which are given by the 
manufacturer of any appliance or product installed in the House.  


 
c. Disclaimer and Limitation on Seller's Liability. THE LIMITED 


WARRANTY GIVEN TO PURCHASER BY SELLER PURSUANT TO 
SUBSECTION 14(a) ABOVE IS TO THE EXCLUSION OF ALL OTHER 
WARRANTIES, EXPRESSED OR IMPLIED, AND SELLER HEREBY 
DISCLAIMS ANY AND ALL SUCH OTHER WARRANTIES, 
EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO 
ANY WARRANTY OF HABITABILITY, MERCHANTABILITY OR 
FITNESS FOR A  PARTICULAR  PURPOSE. . . AFTER CLOSING, 
SELLER SHALL HAVE NO LIABILITY OR OBLIGATON TO 
PURCHASER  OF ANY  NATURE WHATSOEVER  EXCEPT AS 
PROVIDED IN THIS SECTION 14 OF THIS AGREEMENT, IN 
SECTION 9(d) ABOVE AND IN SELLER'S DEED TO PURCHASER. 
EXCEPT AS OTHERWISE PROVIDED IN THE LIMITED 
WARRANTY, SELLER SHALL NOT BE LIABLE FOR ANY 
REASON, UNDER ANY CIRCUMSTANCES, TO PURCHASER OR 
ANYONE CLAIMING THROUGH PURCHASER FOR 
MONETARY DAMAGES OF ANY KIND, INCLUDING 
SECONDARY, CONSEQUENTIAL, PUNITIVE, GENERAL, SPECIAL 
OR INDIRECT DAMAGES. 


 
(Purchase Agreement) (emphasis added). Paragraphs 14 and 15 do not contain a survival or 


severability clause. 3 Id. Brunetti later received her deed when she closed in 2022. (Brunetti Deed). 


Brunetti’s deed does not contain an arbitration provision. Id. 


C. Procedural History  


Brunetti’s Complaint was filed on October 16, 2023. The Complaint is a putative class 


action that, on behalf of both Original Purchasers4 and Downstream Purchasers5, asserts only 


 
3 Nor is there any other applicable survival clause found anywhere in the purchase contract. 
However, there are survival clauses that expressly apply to other terms; and it’s undisputed that 
D.R. Horton drafted this contract. 
4 Original Purchasers are the French Quarter Creek homeowners who contracted directly with D.R. 
Horton in the purchase of their home.  
5 Downstream Purchasers are the French Quarter Creek homeowners who contracted with a prior 
homeowner in the purchase of their home.  
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negligence and implied warranty claims against D.R. Horton; and, on behalf of Brunetti, 


individually, also asserts a South Carolina Unfair Trade Practices Act (“SCUPTA”) claim.  


 D.R. Horton removed this case to federal court (the South Carolina District Court – 


Charleston Division) and then first moved to compel arbitration on November 29, 2023. Brunetti 


responded with a Motion for Remand, which the District Court granted on February 20, 2024. D.R. 


Horton refiled its Motion to Compel Arbitration in the circuit court on February 6, 2025.  


The Trial Court entered its Form 4 Order Denying D.R. Horton’s Arbitration Motion as to 


unconscionability and severability grounds on March 31, 2025, and its Expanded Order Denying 


D.R. Horton’s Arbitration Motion as to these same grounds on April 14, 2025 (Orders Denying 


Motion to Compel Arbitration). D.R. Horton then filed a Motion to Reconsider on April 24, 2025, 


which was denied on May 6, 2025. D.R. Horton filed its Notice of Appeal on June 3, 2025. (Notice 


of Appeal).  


ARGUMENT 


I. The Trial Court’s Arbitration Denial Should be Affirmed Because D.R. 
Horton’s Arbitration Provision is Unconscionable and Unenforceable as a 
Matter of State Law  
 
This Court should affirm the Trial Court’s finding that Brunetti’s Arbitration Provision is 


unconscionable because it is part of an adhesive contract for a home and it contains oppressive 


terms. (Order, p.5); see also Smith, 417 S.C. at 49, 790 S.E.2d at 4 (“[U]nconscionability is…the 


absence of meaningful choice…due to one-sided contractual provisions, together with 


[oppressive] terms…”).  


A. The Trial Court’s Finding that Paragraphs 14 and 15, When Read 
Together, are Unconscionable is Not Challenged by D.R. Horton 


This Court should sustain the Trial Court’s finding that Paragraphs 14 & 15, when read 


together, are unconscionable because D.R. Horton does not challenge this finding. See generally 
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(Horton’s Brief) (arguing, albeit erroneously, that Paragraph 15 is a stand-alone provision). 


Nevertheless, and in light of D.R. Horton’s latest spin on its arguments, Brunetti addresses why 


the Trial Court did not err in any of its unconscionability-related rulings, e.g., that (1) Brunetti’s 


Purchase Agreement is an adhesion contract; (2) Paragraphs 14 and 15 constitute the Brunetti’s 


Arbitration Provision; and (3) both Paragraphs (or alternatively Paragraph 15 alone) contain unfair 


and nonmutual terms.  


B. The Trial Court Properly Found D.R. Horton’s Contract was an 
Adhesion Contract 


 
The Trial Court first correctly found that D.R. Horton’s contract is one of adhesion, 


properly subject to heightened scrutiny due to the (1) disparity in bargaining position between D.R. 


Horton and Brunetti; and, (2) the fact that Brunetti’s contract was for the purchase of a home. 


(Order, p. 5-6); see also Smith, 417 S.C. at 49, 790 S.E.2d at 4 (quoting Munoz v. Green Tree Fin. 


Corp., 343 S.C. 531, 541, 542 S.E.2d 360, 265 (2001)) (“[C]ourts tend to look upon [adhesion 


contracts] with ‘considerable skepticism’ because they give rise to ‘considerable doubt that any 


true agreement ever existed to submit disputes to arbitration.’ In determining whether a party 


lacked a meaningful choice to arbitrate, courts should consider, inter alia, the relative disparity in 


the parties’ bargaining power, the parties’ relative sophistication”); see also 315 Conley CW LLC 


v. Palmetto Bluff Development, LLC, 444 S.C. 521, 532, 908 S.E.2d 892, 898 (2024) (finding “no 


conceivable potential for bargaining power” in an adhesion contract between purchasers of 


residential property and residential developers). The law and facts support the Trial Court’s 


conclusion.  
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1. Brunetti’s Circumstances Mirror Those Already Decided by 
Our Supreme Court in Smith 


 
First, our Supreme Court in Smith has found a nearly identical D.R. Horton contract to be 


an adhesion contract and has “taken judicial cognizance of the fact that a modern buyer of new 


residential housing is normally in an unequal bargaining position as against the seller. . .” Smith 


417 S.C. at 50, 790 S.E.2d at 4.  


The facts here are identical to those in Smith. There is no evidence that Brunetti “enjoyed 


a substantially stronger bargaining position against D.R Horton than the average homebuyer” or 


that Brunetti “was represented by independent counsel” at the time she signed the contract 


(Brunetti Aff, para. 7); Smith, 417 S.C. at 50, 790 S.E.2d at 5. In fact, it is undisputed that Brunetti 


is an unsophisticated purchaser whereas D.R. Horton is a sophisticated developer that annually 


constructs nearly 800,000 homes throughout the United States. (Horton Website). Notably, D.R. 


Horton does not challenge these foundational findings and therefore they stand regardless.6  


2. Brunetti Had Exponentially Less Bargaining Power Compared 
to D.R. Horton 
 


Second, it is settled South Carolina law that there is “no conceivable potential for 


bargaining power” between home purchasers and residential developers. 315 Conley, 444 S.C. at 


532, 908 S.E.2d at 898 (finding “no conceivable potential for bargaining power” in an adhesion 


contract between purchasers of residential property and residential developers.); see also Huskins, 


444 S.C. at 596, 910 S.E.2d at 477 (“[T]his is an adhesion contract [which] means Mungo 


 
6 See, e.g., Shirley's Iron Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 
(2013) (“An unappealed ruling is the law of the case and requires affirmance.”); State v. Lindsey, 
394 S.C. 354, 363, 714 S.E.2d 554, 558 (Ct. App. 2011) (“An issue is deemed abandoned and will 
not be considered on appeal if the argument is raised in a brief but not supported by authority.”); 
see also Rule 220, SCACR (“The appellate court may affirm any ruling, order, decision or 
judgment upon any ground(s) appearing in the Record on Appeal”). 
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presented the contract as a ‘take it or leave it' proposition”); Damico, 437 S.C. at 613, 879 S.E.2d 


756 (“A take-it-or-leave-it contract of adhesion. . .may indicate one party lacked a meaningful 


choice”); Smith, 417 S.C. at 49, 790 S.E.2d at 4 (explaining adhesion contracts are “standard form 


contracts offered on a take-it or leave-it basis with terms that are not negotiable”).   


Even the Damico Court, also cited by D.R. Horton, found that the homeowners lacked 


“meaningful choice” in entering their purchase contracts:  


Here, we find it manifest that the purchase and sale agreement is a contract of 
adhesion given by Lennar to all of the homebuyers in the Abbey, with only a few 
blank spaces to fill in, including the buyer's name, the relevant property address, 
and the purchase price. Other than those type of minor blank spaces, the terms of 
the purchase and sale agreement—particularly those of any consequence to 
Lennar—are non-negotiable, with some terms not even applying to specific 
homebuyers.  
 
Moreover, the sophistication of Petitioners, as individual homebuyers, pales in 
comparison to Lennar. Given that Lennar has sold thousands of homes in the 
Carolinas, whereas Petitioners will likely only purchase, at best, a handful of homes 
in their entire lifetime, we find it fair to characterize Lennar as significantly more 
sophisticated than Petitioners in home buying transactions. These factors combine 
to highlight the significant disparity in the parties' bargaining power, with Lennar 
enjoying a much stronger bargaining position than Petitioners. We therefore find 
Petitioners lacked a meaningful choice in their ability to negotiate the 
arbitration agreement. See Kennedy v. Columbia Lumber & Mfg. Co., 299 S.C. 
335, 343, 384 S.E.2d 730, 735–36 (1989) (“We have [ ] taken judicial cognizance 
of the fact that a modern buyer of new residential housing is normally in an unequal 
bargaining position as against the seller.”). 
 


Damico, 437 S.C. at 614-615, 879 S.E.2d at 756-757 (emphasis added).  
 
In fact, this Court recently invalidated one-sided terms in a contract between two 


sophisticated parties – a material supplier and an installer – because it found:  


[I]t inconceivable that [an installer] with even a semblance of bargaining 
power who understood the implications of the language in these agreements would 
sign them unless there existed a total absence of meaningful choice. 


 
Retreat at Charleston Nat'l Country Club Home Owners Ass'n, Inc. v. Winston Carlyle Charleston 


Nat'l, LLC, No. 2021-001050, 2025 WL 466562 (S.C. Ct. App. Feb. 12, 2025) (emphasis added).  
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Here, Brunetti, an unsophisticated purchaser, is certainly in a more disparate bargaining 


position than the installer in Retreat at Charleston Nat’l. Like Smith, Brunetti is “not a substantial 


business concern of D.R. Horton because Brunetti does “not comprise a large portion of D.R. 


Horton’s clientele.” Smith, 417 S.C. at 50, 790 S.E.2d at 5.  


It follows then that the Trial Court did not err in finding that Brunetti “lacked a meaningful 


choice in [her] ability to negotiate the arbitration clause”7 due to the disparity in bargaining 


position between Brunetti and D.R. Horton, America’s No. 1 Home Builder.  


3. Brunetti’s Contract is For a Necessity. 


The Trial Court also did not err in finding that Brunetti’s Purchase Agreement is properly 


subject to heightened scrutiny because it is a contract for a home. Our Supreme Court made clear 


in Simpson that adhesion contracts for necessities such as houses must be viewed with 


“considerable skepticism”:  


The Ohio courts characterize automobiles as a “necessity” and factor this 
characterization into a determination of whether a consumer had a “meaningful 
choice” in negotiating the arbitration agreement. See, e.g., Eagle, 809 N.E.2d at 
1175; Cf. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69, 85 
(1960) (invalidating auto manufacturer's standard-form disclaimers of implied 
warranties because such disclaimers frustrated consumer protection legislation 
given that in modern times, “automobiles are a common and necessary adjunct of 
daily life”). In this same context, the Ohio courts have adhered to the idea that sales 
agreements between consumers and retailers “are subject to considerable 
skepticism upon review, due to the disparity in bargaining positions of the 
parties.” Eagle, 809 N.E.2d at 1179. Under the Ohio courts' rationale, “the 
presumption in favor of arbitration clauses is substantially weaker when there are 
strong indications that the contract at issue is an adhesion contract, and the 
arbitration clause itself appears to be adhesive in nature. In this situation there arises 
considerable doubt that any true agreement ever existed to submit disputes to 
arbitration. 
 


Simpson, 373 S.C. at 26, 644 S.E.2d at 669 (emphasis added) citing Eagle v. Fred Martin Motor 


Co., 157 Ohio App. 3d 150, 809 N.E.2d 1161 (9th Dist. 2004) (“[I]n consumer transactions, and 


 
7 Id.; see also 315 Conley, 444 S.C. at 531, 908 S.E.2d at 897. 



https://protect.checkpoint.com/v2/r01/___https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004158385&pubNum=578&originatingDoc=I21eb2112dc5511dbb92c924f6a2d2928&refType=RP&fi=co_pp_sp_578_1175&originationContext=document&transitionType=DocumentItem&ppcid=c6e103bbf9c2486aa3d4e945a42411ea&contextData=(sc.Search)%23co_pp_sp_578_1175___.YzJ1OnNjanVkaWNpYWw6YzpvOjEyNDgyOGFlZjZlYTAyNWJkNTQ5N2U1YzEzYjQ3YWNkOjc6MjU3Zjo4MDk4YjY5MjZjMmZlNDllZmMwNzE3ODMzZjU3NzE0ZmU0NzUyYzBkZDFhM2FmOGYzMTc4MjNjNjA0OGJmZGI0OnA6VDpO

https://protect.checkpoint.com/v2/r01/___https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004158385&pubNum=578&originatingDoc=I21eb2112dc5511dbb92c924f6a2d2928&refType=RP&fi=co_pp_sp_578_1175&originationContext=document&transitionType=DocumentItem&ppcid=c6e103bbf9c2486aa3d4e945a42411ea&contextData=(sc.Search)%23co_pp_sp_578_1175___.YzJ1OnNjanVkaWNpYWw6YzpvOjEyNDgyOGFlZjZlYTAyNWJkNTQ5N2U1YzEzYjQ3YWNkOjc6MjU3Zjo4MDk4YjY5MjZjMmZlNDllZmMwNzE3ODMzZjU3NzE0ZmU0NzUyYzBkZDFhM2FmOGYzMTc4MjNjNjA0OGJmZGI0OnA6VDpO

https://protect.checkpoint.com/v2/r01/___https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960106512&pubNum=162&originatingDoc=I21eb2112dc5511dbb92c924f6a2d2928&refType=RP&fi=co_pp_sp_162_85&originationContext=document&transitionType=DocumentItem&ppcid=c6e103bbf9c2486aa3d4e945a42411ea&contextData=(sc.Search)%23co_pp_sp_162_85___.YzJ1OnNjanVkaWNpYWw6YzpvOjEyNDgyOGFlZjZlYTAyNWJkNTQ5N2U1YzEzYjQ3YWNkOjc6NmE5Mjo1ZTE5YWU5ZTRkNGRmYzRmNTBmMzdkN2QxZmQwNTNkNDBhY2JjODcyNzE1MzkzODljMjc1NjcxYTNhNDM1OWZhOnA6VDpO

https://protect.checkpoint.com/v2/r01/___https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960106512&pubNum=162&originatingDoc=I21eb2112dc5511dbb92c924f6a2d2928&refType=RP&fi=co_pp_sp_162_85&originationContext=document&transitionType=DocumentItem&ppcid=c6e103bbf9c2486aa3d4e945a42411ea&contextData=(sc.Search)%23co_pp_sp_162_85___.YzJ1OnNjanVkaWNpYWw6YzpvOjEyNDgyOGFlZjZlYTAyNWJkNTQ5N2U1YzEzYjQ3YWNkOjc6NmE5Mjo1ZTE5YWU5ZTRkNGRmYzRmNTBmMzdkN2QxZmQwNTNkNDBhY2JjODcyNzE1MzkzODljMjc1NjcxYTNhNDM1OWZhOnA6VDpO
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especially those involving necessities as automobiles, the trial and appellate courts should pay 


closer attention to the terms of the arbitration clause”) (emphasis added) citing Battle v. Bill Swad 


Chevrolet, Inc. (2000), 140 Ohio App.3d 185, 192, 746 N.E.2d 1167 (“Transactions involving 


modern-day necessities deserve especially close scrutiny. . .”) (emphasis added); Smith, 417 S.C. 


at 49, 790 S.E.2d at 4 (quoting Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.E.2d 


360, 265 (2001)) (“[C]ourts tend to look upon [adhesion contracts] with ‘considerable skepticism’ 


because they give rise to ‘considerable doubt that any true agreement ever existed to submit 


disputes to arbitration.’ In determining whether a party lacked a meaningful choice to arbitrate, 


courts should consider, inter alia, the relative disparity in the parties’ bargaining power, the 


parties’ relative sophistication”).  


In short, the “necessity” aspect of a contract heightens its adhesive nature because it 


removes meaningful choice — the consumer is “forced” to agree by circumstance, not by free 


choice.8  


4. The Fact that Smith Separately Initialed D.R. Horton’s Arbitration 
Provision Did Not Affect the Smith Majority’s Meaningful Choice 
Analysis.  


 
Any argument D.R. Horton attempts to make that Brunetti had “meaningful choice” 


because she separately initialed her Arbitration Provision is wrongfully premised on Justice 


 
8 The general rule of thumb is that a contract for a necessity becomes an adhesion contract when: 


• The essential nature of the good/service means the weaker party must accept to 
meet basic needs;  


• The terms are non-negotiable and dictated by the stronger party; and 
• The weaker party lacks bargaining power because refusing means losing access 


to the necessity.  
 


See generally Simpson, 373 S.C. at 27, 644 S.E.2d at 670. Brunetti’s Contract satisfies all three 
requirements.  
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Kittredge’s dissent in Smith. Smith, 417 S.C. at 61, 790 S.E.2d at 11 (Kittredge, J. dissenting) 


(expressing that, in his sole judgment, the fact that Smith separately initialed Paragraph 14(g) titled 


“Mandatory Binding Arbitration” indicated separate consent.”) (emphasis added).  


Smith also initialed subparagraphs strikingly similar to the subparagraphs initialed by 


Brunetti in this case. The Smith majority, however, did not consider the presence or absence of 


these initials in deciding whether Smith had meaningful choice. Rather, the Smith majority set out 


the following meaningful choice test which makes no mention of initials:  


In determining whether a party lacked a meaningful choice to arbitrate, courts 
should consider, inter alia, the relative disparity in the parties’ bargaining power, 
the parties’ relative sophistication, whether the parties were represented by 
independent counsel, and whether the plaintiff is as substantial business concern. 


See, e.g., Smith, 417 S.C. at 49, 790 S.E.2d at 4 (internal quotations omitted). 


Controlling South Carolina law9 - and the Smith majority’s test for assessing meaningful 


choice in the specific context of a D.R. Horton contract– is the law this Court should follow in 


analyzing the enforceability of Brunetti’s Arbitration Provision here.  


C. The Trial Court Also Correctly Found that D.R. Horton’s Arbitration 
Provision Consists of Paragraphs 14 and 15  


 
 The Trial Court next properly found that D.R. Horton’s arbitration provision consists of 


Paragraphs 14 and 15 which contains oppressive terms that, among other things, disclaim all 


implied warranties and waive D.R. Horton’s liability “for monetary damages of any kind.” (Order, 


p. 7).  


 


 


 
9 D.R. Horton’s New Orders also reference Lapoint when arguing this specific initialing issue. 
Lapoint also fails to control because it is an unpublished district court opinion that predates Smith. 
LaPoint v. John Wieland Homes & Neighborhoods of the Carolinas, Inc., No. 0:08-3553-CMC, 
2009 WL 10684895 (D.S.C. Dec. 1, 2009). 
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1. The Scope of Arbitration Cannot Be Defined Without 
Paragraphs 14 and 15 Read Together.  


 
The Trial Court found that it could consider Paragraphs 14 and 15 together for two reasons. 


First, the Trial Court found that, like Smith, it must read Paragraphs 14 and 15 together “to 


understand the scope of the warranties and how different disputes are to be handled. (Order, p. 8) 


citing Smith, 417 S.C. at 48 n.4, 790 S.E.2d at 3 n.4 (explaining the scope of the arbitration 


agreement must first be determined because it controls which portions of the agreement may 


properly be considered in conducting an unconscionability analysis); see also Ellie, Inc. v. 


Miccichi, 358 S.C. 78, 91, 594 S.E.2d 485, 493 (2004) (“Where one contract explains, amplifies, 


or limits the other, those provision will be given effect between the parties so that the whole 


agreement, as actually contracted by the parties, may be effected.”); 1 COMMERCIAL 


ARBITRATION § 19:36 (“in determining if [a] severed arbitration clause is enforceable under 


generic principles of contract law, the court may consider the context of the arbitration clause 


within the four corners of the [broader] contract, looking at other parts of the contract that relate 


to, support, or are otherwise entangled with the operation of the arbitration clause.”) (emphasis 


added). 


Second, the Trial Court found that Paragraph 15 expressly refers to (1) Paragraph 14 


(“Purchaser and Seller shall submit to binding arbitration any and all disputes which may arise 


between them…including but not limited to…and (c) the limited warranty pursuant to section 14 


above”) and to (2) the Limited Warranty (“Notwithstanding any other provision herein, any 


disputes arising under the Limited Warranty shall be mediated, arbitrated and/or judicially resolved 


pursuant to the terms, conditions, procedures and rules of the limited warranty.). (Order, p. 14);  


Damico v. Lennar Carolinas, LLC, 437 S.C. 596, 879 S.E.2d 746 (2022) (recognizing that Smith 


held that sections incorporated by reference into the arbitration provision must be read into the 
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agreement in determining the question of enforceability); Lackey v. Green Tree Financial Corp., 


330 S.C. 388, 498 S.E.2d 988 (Ct. App. 1998) (holding that an authority incorporated by reference 


into an arbitration clause must be read into the terms of the arbitration agreement). 


 The Trial Court went on to find that the only pertinent differences between Smith and this 


case are that D.R. Horton relocated (1) its express arbitration clause from Paragraph 14(g) to 


Paragraph 15; and (2) its disclaimers and limitations from Paragraph 14(i) to Paragraph 14(c). 


These minor differences, however, did not change the fact that Brunetti’s Arbitration Provision 


contains the same references and disclaimers considered by the Smith court as the comparison 


chart below clearly shows:  


Brunetti’s Paragraph 15:  


Purchaser and Seller shall submit to binding 
arbitration any and all disputes which may 
arise between them regarding this agreement 
and/or the property, including but not limited 
to any disputes regarding: (a) Seller’s 
construction and delivery of the house; (b) 
Seller’s performance under any Punch List or 
Inspection Agreement; and (c) the Limited 
Warranty pursuant to Section 14 above. . . 
Any disputes arising under the [RWC] 
Warranty shall be mediated, arbitrated 
and/or judicially resolved pursuant to the 
terms, conditions, procedures and rules of 
the [RWC] Warranty. . . 


Smith’s Paragraph 14(g): 


Purchaser and Seller each agree that, to the 
maximum extent allowed by law, they desire to 
arbitrate all disputes between themselves. The 
list of disputes which shall be arbitrated in 
accordance with this paragraph include, but are 
not limited to: (1) any claim arising out of 
Seller's construction of the home; (2) Seller's 
performance under any Punch List or 
Inspection Agreement; (3) Seller's 
performance under any warranty contained 
in this Agreement. . .If the arbitration arises 
out of a claim arising under the RWC 
Warranty, the rules, terms and conditions in 
the RWC Warranty. . .control. 


 


Brunetti’s Paragraph 14(c): 


 The limited warranty given to Purchaser by 
Seller pursuant to subsection 14a above is to 
the exclusion of all other warranties, 
expressed or implied, and Seller hereby 
disclaims any and all such other 
warranties, express or implied, including 
but not limited to any warranty of 
habitability, merchantability or fitness for a  


 


Smith’s Paragraph 14(i): 


Except for the RWC Warranty. . .Title 
Warranties, and . . . any warranties imposed 
by law, which cannot be disclaimed, Seller 
makes no other warranty of any kind. All 
other such warranties are hereby 
disclaimed. . .Seller makes no warranty as to 
merchantability or fitness for a particular 
purpose, either express or implied. . .Seller 







16 
 


particular  purpose. . .After Closing, Seller 
shall have no liability or obligation to 
Purchaser of any nature whatsoever 
except as provided for in this Section 14 
of this agreement, in Section 9(d) above 
and in Seller’s Deed to Purchaser. Except 
as otherwise provided in the Limited 
Warranty, Seller shall not be liable for 
any reason under any circumstances to 
Purchaser or anyone claiming through 
Purchaser for monetary damages of any 
kind, including secondary, consequential, 
punitive, general, special or indirect 
damages. 


shall not be liable for monetary damages of 
any kind, including secondary, 
consequential, punitive, general, special or 
indirect damages. 
 


 
The Trial Court was correct to conclude that under Smith, and well recognized contracting 


principles, it could consider these two paragraphs together as a single arbitration provision.  


D.  The Trial Court Next Correctly Found That the Arbitration 
Provision’s Terms are Oppressive and One Sided.  


 
The Trial Court, as the last part of its unconscionability analysis, correctly found that 


Brunetti’s Arbitration Provision contains the same implied warranty disclaimers and prohibitions 


on monetary recovery as Smith’s arbitration provision. It is South Carolina law that D.R. Horton’s 


attempts to disclaim implied warranty claims and prohibit any monetary damages are “clearly one-


sided and oppressive.” Smith, 417 S.C. at 48, 790 S.E.2d at 4.  In fact, D.R. Horton has not once 


argued to the contrary.10 See generally (D.R. Horton’s Memorandum in Support); see also (D.R. 


Horton’s Brief). There is simply no error of law here.  


As an additional sustaining ground, our courts have consistently held that limitations on 


statutory rights are both unconscionable and illegal. D.R. Horton’s attempted limitation of 


damages violates Brunetti’s statutory rights to individually recover treble damages and attorneys’ 


 
10 Rather, D.R. Horton simply asserts that these oppressive terms are numerically separated or, 
alternatively, that this Court should rescue D.R. Horton by rewriting these unfair terms it drafted.   
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fees under the South Carolina Unfair Trade Practices Act. See 315 Conley, 444 S.C. at 534, 908 


S.E.2d at 899 (finding unconscionability where limitation on damages deprived “[p]laintiffs of 


their statutory right to treble damages for the SCUTPA claim.”); see also Huskins, 444 S.C. at 595, 


910 S.E.2d at 476 (finding a clause limiting the statute of limitations void and illegal as a matter 


of public policy) (relying on White v. J.M. Brown Amusement Co., 360 S.C. 366, 371-72, 601 


S.E.2d 342, 345 (2003) (contracts violating public policy expressed in statutory law are 


unenforceable.).  


E. Paragraph 15, Standing Alone, Is Still Unconscionable. 
 


 The Trial Court also correctly found that Brunetti’s Paragraph 15, standing alone, is 


unconscionable because D.R. Horton limits Brunetti’s remedies to arbitration while reserving its 


own rights to litigate the only claims it would ever bring against a purchaser.  


D.R. Horton argues that, e.g., “arbitration is binding on both Plaintiff and D.R. Horton.” 


(D.R. Horton Memorandum in Support). This is a blatant misrepresentation of Brunetti’s contract. 


In addition to attempting to limit its liability beforehand, D.R. Horton seeks to limit the rights of 


Brunetti to arbitration while at the same time reserving its own right to litigate if it so chooses:  


…NOT WITHSTANDING THE FOREGOING, SELLER SHALL HAVE 
THE RIGHT TO INTERPLEAD ALL OR ANY PART OF THE EARNEST 
MONEY INTO A COURT OF COMPETENT JURISDICTION AS 
PROVIDED FOR IN SECTION 4 HEREIN.  
 


 (Purchase Agreement ¶ 15) (emphasis added).  


 According to Paragraph 4, D.R. Horton may interplead the earnest money into a court and 


shall be entitled to recover the costs of the interpleader, including reasonable attorney’s fees.  


(Purchase Agreement ¶ 4) (emphasis added).  


The only possible claims D.R. Horton could ever have against the purchaser is for non-


performance. The only possible non-performance claim would be preclosing – as the buyer fully 
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performs, by full payment, at closing. All accounts are settled at closing; Horton would never have 


a reason to assert a post-closing claim. So, the only applicability the arbitration clause could have 


as to D.R. Horton is as to its pre-closing claims. 


Preclosing, D.R. Horton has the purchaser’s escrow monies. D.R. Horton can implead the 


purchaser’s deposit on any pre-closing claim. D.R. Horton reserved the right to implead in court 


instead of arbitration. Therefore, when one looks behind the smoke and mirrors, there is no 


mandatory arbitration at all for D.R. Horton’s claims, notwithstanding the mirage to the contrary.11 


In other words, the only claims D.R. Horton can assert are pre-closing claims, impleading 


the earnest money when bringing, allows D.R. Horton to procced with these claims in court as 


opposed to arbitration. Worse yet, D.R. Horton can also recover its legal costs (and the 


purchaser cannot). There is no similar provision should Brunetti seek the return of her earnest 


money; rather, D.R. Horton intentionally drafted her contract such that it could try to compel any 


pre- or post-closing claims she had into arbitration.  


 This non-mutual arbitration obligation itself, on its face, is unconscionable. Damico, 437 


S.C. at 615, 879 S.E.2d at 757 (citing 17A Am. Jur. 2d Contracts § 272) (“Mutuality [ ] is a 


paramount consideration when assessing the substantive unconscionability of a contract term.”); 


see also Hooters of Am., Inc. v. Phillips, 39 F.Supp.2d 582 (D.S.C. 1998), aff’d and remanded, 


173 F3d 933, 940 (4th Cir. 1999) (finding recission to be the appropriate remedy where Hooters 


 
11Any assertion that D.R. Horton might assert a claim and demand arbitration against Brunetti is 
illusory. According to the Purchase Agreement, binding arbitration specifically applies to 1) D.R. 
Horton’s construction and delivery of the house; 2) D.R. Horton’s performance under any punch 
list or inspection agreement and 3) the Limited Warranty pursuant to Paragraph 14. (R. pp. 52-84) 
(Purchase Agreement). Each of the categories involve the D.R. Horton’s obligations, such that the 
D.R. Horton has no reason to assert a claim and demand arbitration. Stated differently, once D.R. 
Horton has been paid at closing, there is no possibility of D.R. Horton asserting a post-closing 
claim against Brunetti. 
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promulgated biased arbitration rules that created an unlevel playing field). The Trial Court 


therefore did not err in finding that Paragraph 15, standing alone, lacks mutuality and is 


unconscionable.   


II. The Trial Court Correctly Declined To Enforce D.R. Horton’s Severability 
Clause Based Upon Prevailing South Carolina Law And Public Policy  


 
 The Trial Court also correctly found “that paragraph 15 is not severable from paragraph 14 


and, like Damico, refuse[d] to enforce D.R. Horton’s general severability clause to “rescue” D.R. 


Horton from the consequences of its unconscionable drafting as a matter of public policy.  (Order, 


p. 13) (emphasis added).  


A. The Trial Court Properly Found that Paragraphs 14 and 15 are 
Inseverable.  
 


Under South Carolina law, “[a] contract is entire, and not severable, when by its terms, 


nature, and purpose it contemplates and intends that each and all of its parts, material provisions, 


and the consideration are common each to the other and interdependent….The entirety or 


severability of a contract depends on primarily the intent of the parties rather than upon the 


divisibility of the subject, although the latter aids in determining the intention.” Columbia 


Architectural Group, Inc. v. Barker, 274 S.C. 639, 641, 266 S.E.2d 428, 429 (1980).   


 Here, as explained above, Paragraphs 14 and 15 are incapable of severance because 


Paragraph 14 expressly referenced Paragraph 15. (Order, p. 11) (“Although Brunetti’s contract 


contains a general severability provision in Paragraph 23, Paragraphs 14 and 15 are still so 


intertwined that they cannot be severed from each other.”); Smith 417 S.C. at 48, 790 S.E.2d at 4 
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(“[D.R. Horton’s Arbitration Provision] contained numerous cross-references to one another, 


intertwining the [sections] so as to constitute a single provision.”).12   


D.R. Horton argues that by separately initialing Paragraph 15, the parties indicated that 


they viewed Paragraph 15 as a “standalone provision.” What D.R. Horton fails to mention is that 


Paragraph 14 was also initialed; and, both Paragraphs 14 and 15 were the only two paragraphs that 


were separately initialed in the entire contract. That both of these Paragraphs were separately 


initialed does not support the assertion that paragraph 15 is a “standalone provision” as D.R. 


Horton contends but rather supports the Trial Court’s finding that these two Paragraphs are 


intertwined and inseverable. 


B. The Trial Court’s Decision to Decline to Enforce D.R. Horton’s 
Severability Clause is Supported By South Carolina Law and South 
Carolina’s Considerable Skepticism Standard 
 


Also, under both South Carolina law and federal law, the severability of a contract depends 


on what the parties intended. See, e.g., Huskins, 444 S.C. at 595, 910 S.E.2d at 476. Here, there 


was not the requisite intent, initials or otherwise, showing that Brunetti either intended to arbitrate 


her claims or that she considered Paragraph 15 as a standalone provision. 


Since Simpson, our Supreme Court has made clear that contracts for necessities are subject 


to considerable skepticism, therefore any intent ascertained by the parties’ actions, such as 


initialing separate provisions, must be viewed with considerable skepticism because the parties 


 
12 See also Ellie, 358 S.C. at 91, 594 S.E.2d at 493 (“Where one contract explains, amplifies, or 
limits the other, those provision will be given effect between the parties so that the whole 
agreement, as actually contracted by the parties, may be effected.”); 1 COMMERCIAL 
ARBITRATION § 19:36 (“in determining if [a] severed arbitration clause is enforceable under 
generic principles of contract law, the court may consider the context of the arbitration clause 
within the four corners of the [broader] contract, looking at other parts of the contract that relate 
to, support, or are otherwise entangled with the operation of the arbitration clause.”) (emphasis 
added). 
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lacked a meaningful choice in entering into the agreement. Simpson, 373 S.C. at 26, 644 S.E.2d at 


669; Smith, 417 S.C. at 49, 790 S.E.2d at 4 quoting Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 


541, 542 S.E.2d 360, 365 (2001) (“[C]ourts tend to look upon [adhesion contracts] with 


‘considerable skepticism’ because they give rise to ‘considerable doubt that any true agreement 


ever existed to submit disputes to arbitration”).  


 Our Supreme Court recently affirmed this line of their decisions in Huskins which 


similarly found that the adhesive nature of a contract is a major factor in an intent analysis: 


The severability analysis is the same regardless of whether a clause is 
unenforceable due to legislation, unconscionability, or some other public 
policy. See Restatement (Second) of Contracts § 178 comment a. The comments 
to § 184 emphasize that “a court will not aid a party who has taken advantage of 
his dominant bargaining power to extract from the other party a promise that is 
clearly so broad as to offend public policy by redrafting the agreement so as to 
make a part of the promise enforceable.” Id. at comment b. 
 
Determining the intent of contracting parties can be a factual question, but here 
there is no question of fact left to be determined for three reasons. First, there is no 
severability clause. Second, there is a merger clause in the contract that declares the 
contract “embodies the entire agreement” and that it can only “be amended or 
modified” by a writing executed by both the Huskins and Mungo. Third, Mungo 
has conceded, as it must, that this is an adhesion contract. This means Mungo 
presented the contract as a “take it or leave it” proposition. Mungo wrote the 
contract and deemed its terms nonnegotiable.  
 
Huskins could not even edit it. This forceful proof of Mungo’s intent that the 
contract not be tinkered with convinces us that we should not rewrite it now. 
 
In our view, the clause shortening the statute of limitations was material because it 
could determine the outcome of many disputes by calling time on any claim not 
raised within ninety days. The clause was no mere “ancillary logistical concern” of 
the arbitration agreement; it was a brash push to accomplish through arbitration 
something our statutory law forbids. See Damico v. Lennar Carolinas, LLC, 437 
S.C. 596, 619–20, 879 S.E.2d 746, 759 (2022).  
 
If we lifted out the clause, the legal statute of limitations period (which in most 
cases allows claims to be filed within three years of their reasonable discovery) 
would drop in. This would rewrite the arbitration agreement to expand the statute 
of limitations by several orders of magnitude. The whole point of an arbitration 
provision is to provide an alternative way to resolve disputes in a fair and 
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efficient manner. Yet Mungo designed its arbitration provision not to streamline 
the resolution of disputes but to reduce their number. One sure way to reduce the 
number of disputes is to shrink the time in which they may ordinarily be brought 
under applicable law. We conclude Mungo's manipulative skirting of South 
Carolina public policy goes to the core of the arbitration agreement and weighs 
heavily against severance. See Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 
35 n.9, 644 S.E.2d 663, 674 n.9 (2007) (discussing severability); see Dillon v. BMO 
Harris Bank, N.A., 856 F.3d 330, 337 (4th Cir. 2017) (“[W]hen a party uses its 
superior bargaining power to extract a promise that offends public policy, 
courts generally opt not to redraft an agreement to enforce another promise in 
that contract.” (citing Restatement (Second) of Contracts § 184 comment. b)); 
Farnsworth, supra, at § 5-10; Williston on Contracts § 19:70. 
 
As in Damico, we decline to salvage the arbitration agreement by severing out the 
statute of limitations clause. This is an adhesion contract, meaning it is highly 
doubtful the parties truly intended for severance to apply. Damico, 437 S.C. at 
624, 879 S.E.2d at 761. The contract was for a consumer purchase of a new 
home, which brings into play public policy concerns Damico eloquently 
addressed. We have been steadfast in protecting home buyers from unscrupulous 
and overreaching terms, and applying severance here would erode that laudable 
public policy. See id. at 624, 879 S.E.2d at 761–62 (holding unconscionable terms 
in arbitration agreement would not be severed despite presence of severability 
clause in contract, stating: “[b]ecause this is a contract of adhesion, and because the 
transaction involves new home construction, we decline to sever the 
unconscionable provisions for public policy reasons”). 
 
Mungo insisted upon an adhesion contract so its terms could not be varied and 
would stick. Mungo is stuck with its choice. Were we to hold otherwise, parties 
who impose standard form adhesion contracts on weaker parties would have no 
downside to throwing in blatantly illegal terms betting they will go unchallenged 
or, at worst, that courts will throw them out and enforce the rest. 
 


Huskins, 444 S.C. at 596-98, 910 S.E.2d at 477-78 (emphasis added).  
 
 Here, like in Huskins, Brunetti’s Purchase Agreement is an adhesive contract for a 


necessity. See Argument I(B), infra. Also like in Huskins, the terms in Brunetti’s Arbitration 


Provision that disclaim D.R. Horton’s implied warranties and all monetary liability are both (1) 


material “because [they] could determine the outcome of many disputes” and (2) unfair because 


“they stack the deck” in favor of D.R. Horton. See Huskins, 444 S.C. at 596-98, 910 S.E.2d at 477-


78.  
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 Our Courts have repeatedly held in this scenario that “it is doubtful” an agreement to 


arbitrate even exists or that the parties intended severance to apply. See Huskins, 444 S.C. at 597, 


910 S.E.2d at 477.  


C. The Trial Court’s Decision is Further Supported by Public Policy 


 As expressly acknowledged by both Huskins and Damico, public policy concerns are an 


additional consideration in a severance analysis and, in the homeowner purchase context, it would 


violate public policy to sever offensive terms in a fashion that would give national builders like 


D.R. Horton an unfair advantage over South Carolina homeowners: 


We first note the unconscionable portion of the agreement Lennar presumably 
wishes us to sever from the remainder of paragraph 4 deals with the proper, “agreed 
upon” parties to the arbitration proceeding. We decline to blue-pencil that 
provision. 
 
It goes without saying that the clause of a contract that names the persons or entities 
that may properly be joined as parties to proceedings arising from any dispute 
involving that contract is a material term of the agreement. . . . Were we to sever 
such a clause from the arbitration agreement here, it would be the opposite of 
excising an ’ancillary logistical concern.” Rather, we would be materially rewriting 
the contract by controlling who will—or will not—participate in arbitration.  
 
Blue-penciling an agreement is, of course, within the Court’s discretion. Here, we 
decline to excise a material term of the arbitration agreement and enforce the 
remaining, fragmented agreement. . . .  


 
There are two additional, important considerations in this case that bear on 
severability. The first of these two considerations is that this arbitration 
agreement—and, indeed, the purchase and sale agreement as a whole—is a contract 
of adhesion. . . .  
 
The second additional consideration of which we take note is that this contract 
involves a consumer transaction. . . . More specifically, this contract involves the 
purchase of a new home, South Carolina has a deeply-rooted and long-
standing policy of protecting new home buyers. . . . As we stated over thirty years 
ago, it is “intolerable to allow builders to place defective and inferior 
construction into the stream of commerce.” . . . Thus, the fact that the arbitration 
agreement contained within the purchase and sale agreement involves the 
construction and sale of a new home is relevant to our analysis of this consumer 
transaction. 
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Generally, courts will not enforce contracts that violate public policy. . . .  
 
A refusal to enforce a contract on the grounds of public policy is distinguished from 
a finding of unconscionability; rather than focusing on the relationship between the 
parties and the effect of the agreement upon them, public policy analysis requires 
the court to consider the impact of such arrangements upon society as a whole. . . .   
 
Given the pervasive presence of oppressive terms in the arbitration provision, we 
find the severability clause here, in an unconscionable, adhesive home construction 
contract, is unenforceable as a matter of public policy. We are specifically 
concerned that honoring the severability clause here creates an incentive for 
Lennar and other home builders to overreach, knowing that if the contract is 
found unconscionable, a narrower version will be substituted and enforced 
against an innocent, inexperienced homebuyer. 
 


Damico, 437 S.C. at 619-22, 879 S.E.2d at 759-60 (emphasis added) (internal citations omitted); 


Huskins, 444 S.C. at 597, 910 S.E.2d at 477 (citing Dillon v. BMO Harris Bank NA, 856 F.3d 330, 


337 (4th Cir. 2017) (“When a party uses its superior bargaining power to extract a promise that 


offends public policy, courts generally opt not to redraft an agreement to enforce another promise 


in that contract”). 


 Stated differently, both Damico and Huskins illustrate that South Carolina’s deeply rooted 


and longstanding public policy of protecting homebuyers additionally outweighs any benefit of 


severing offensive terms to salvage an otherwise unenforceable contract provision found within an 


adhesive contract. Damico, authored by Justice Kittredge on whom D.R. Horton heavily relies, 


also made a point to note that this policy is not per se discriminatory against arbitration – it applies 


to all adhesion contracts. Damico, 437 S.C. at 619-22, 879 S.E.2d at 759-60 (“[W]e find severing 


terms from an unconscionable contract of adhesion (in this case, an arbitration agreement, 


discourages fair, arms-length transactions).13 


 
13 See also Argument III(B) for additional reasons why federal law does not preempt this public 
policy.  
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Thus, like these cases, the Trial Court did not err in finding that it would violate South 


Carolina public policy to sever any unconscionable terms from Horton’s Arbitration Provision. 


III. D.R. Hortons’ New Orders Are Neither Binding Nor Persuasive 
 


 D.R. Horton’s Amended Brief cites to three Trial Court decisions that recently found in 


favor of D.R. Horton based upon D.R. Horton’s flawed argument that, e.g., federal law somehow 


applies to override this state’s unconscionability and severability laws (collectively “D.R. Horton’s 


New Orders”).14 


 This Court should find that these decisions are neither binding nor persuasive because they 


are all under reconsideration and are further distinguishable for following reasons:  


A. There is No Federal or State Policy Favoring Arbitration. 
 


 First, each of D.R. Horton’s New Orders are expressly based on the erroneous premise that 


there is a federal or state policy favoring arbitration. However, there is no such policy according 


to both our Supreme Court and the U.S. Supreme Court. Morgan v. Sundance, Inc., 596 U.S. 411, 


417-19 (2022); Lampo v. Amedisys Holding, LLC, 445 S.C. 305, 317, 914 S.E.2d 139, 146 (2025).  


In Lampo, for instance, our Supreme Court clearly explained that: 


(1) “[T]he South Carolina Supreme Court has dispensed with the incorrect notion 
that “there is a federal and state ‘policy favoring arbitration’”; and 
 


(2)  “The FAA requires that courts treat arbitration agreements the same as all 
other contracts—no more, no less.” 
 


Lampo, 445 S.C. at 317, 914 S.E.2d at 146 (emphasis added); see also Palmetto Constr. Grp. V. 


Restoration Specialists, LLC, 432 S.C. 633, 639, 856 S.E.2d 150, 153 (2021) (finding the notion 


 
14 D.R. Horton’s Initial Brief cites the following three orders issued in September 2025 that 
granted, albeit erroneously, D.R. Horton’s motions to compel arbitration: Ban v. D.R. Horton, Inc, 
No. 2025-CP-26-00526 (S.C. Ct. Com. Pl. Sept. 15, 2025) (“Ban Order”); Prest v. D.R. Horton, 
Inc., No. 2025-CP-26-00484 (S.C. Ct. Com. Pl. Sept. 15, 2025) (“Prest Order”); Vriens v. Tip-Top 
Roofing & Constr., LLC, No. 2:23-cv-06797-DCN (D.S.C. Sept. 4, 2025) (“Vriens Order”). 
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that there is a federal policy favoring arbitration “is attributable to lower-court misrepresentation 


of thirty-year-old dicta…” and holding “[t]here is … no public policy—federal or state—


‘favoring’ arbitration.”) (citations omitted) (emphasis added).  


In Morgan, the United States Supreme Court similarly explained that there is no policy 


“fostering” arbitration:  


The policy, we have explained, is merely an acknowledgement of the FAA’s 
commitment to overrule the judiciary’s longstanding refusal to enforce agreements 
to arbitrate and to place such agreements upon the same footing as other contracts. 
Or in another formulation: The policy is to make arbitration agreements as 
enforceable as other contracts, but not more so. Accordingly a court must hold 
a party to its arbitration contract just as the court would to any other kind. But a 
court may not devise novel rules to favor arbitration over litigation. If an ordinary 
procedural rule—whether of waiver or forfeiture or what-have-you—would 
counsel against enforcement of an arbitration contract, then so be it. The federal 
policy is about treating arbitration contracts like all others, not about fostering 
arbitration. 


 
Morgan, 596 U.S. at 417-19 (internal citations and quotations omitted) (emphasis added).   


 All of D.R. Horton’s New Orders are wrongfully premised on this non-existent policy:  


• (Ban Order, p. 4) (“Because of the well-established federal policy favoring 
arbitration of disputes, courts must assess the validity and scope of an arbitration 
agreement with a heavy presumption in favor of arbitration”) (emphasis added);  
 


• (Prest Order, p. 4) (“Because of the well-established federal policy favoring 
arbitration of disputes, courts must assess the validity and scope of an arbitration 
agreement with a heavy presumption in favor of arbitration”) (emphasis added); 
and 
 


• (Vriens Order, p. 7) (“Courts recognize that the Federal Arbitration Act creates a 
strong presumption in favor of arbitration”) (emphasis added).  
 







27 
 


This is an error of both South Carolina and Federal law. Morgan, 596 U.S. at 417-19; Lampo, 445 


S.C. at 317, 914 S.E.2d at 146. This error contributed to these Trial Courts committing many other 


errors, including conducting entirely flawed unconscionability and severability analyses.15  


B. The FAA Does Not Preempt Generally Applicable State Contract Law 


Second, all D.R. Horton New Orders are also based on the incorrect notion that the FAA 


“preempt[s] any state law that completely invalidates the parties agreement to arbitrate” (D.R. 


Horton’s Initial Appellate Brief p.7). 


This is false. §2 of the FAA states that an arbitration agreement “shall be valid, irrevocable, 


and enforceable, save upon such grounds as exist at law or in equity for the revocation of any 


contract.” 9 USCA §2 (emphasis added). Unconscionability is such a ground that exists at law or 


equity in South Carolina. See e.g., Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63 (2010) (Stating 


arbitration agreements may be invalidated by “generally applicable contract defenses, such as 


fraud, duress, or unconscionability”); Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 


S.E.2d 663 (2007) (Finding “such grounds as exists at law or in equity” to include “fraud, duress, 


and unconscionability”).  


 Contrary to the D.R. Horton New Orders’ analysis, the United States Supreme Court has 


found that the FAA only preempts “any state rule that discriminates on its face against arbitration 


or that covertly accomplishes the same objective by disfavoring contracts that have the defining 


features of arbitration agreements.” Kindred Nursing Centers Ltd. P'ship v. Clark, 581 U.S. 246, 


247, 137 S. Ct. 1421, 1423 (2017) (emphasis added); see also Concepcion, 563 U.S. 333, 341 


 
15 Plaintiffs also recognize that two of D.R. Horton’s New Orders were drafted by D.R. Horton’s 
Counsel and the errors in D.R. Horton’s flawed analysis is what fostered these Trial Courts’ flawed 
findings.  
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(2011) (“[A] court may not ‘rely on the uniqueness of an agreement to arbitrate as a basis for a 


state-law holding that enforcement would be unconscionable”).  


In Zabinksi, the court found that a state notice requirement for arbitration provisions was 


preempted by the FAA. Zabinski v. Bright Acres Associates, 346 S.C. 580, 599-94, 553 S.E.2d 110, 


116-17 (2001) (“[C]ourts may not invalidate arbitration agreements under state laws applicably 


only to arbitration provisions”) (citation omitted). Here, South Carolina laws governing severance, 


unconscionability, and public policy apply to all forms of contracts and do not impose any 


additional requirements on arbitration agreements. Therefore, Zabinksi’s holding that the FAA 


preempts any state law which imposes additional requirements on arbitration agreements 


exclusively is not applicable.  


For example, in Retreat the South Carolina Supreme Court refused to sever unconscionable 


terms from an indemnity provision contained within an adhesion contract. Retreat, 445 S.C. at 


597-598, 915 S.E.2d at 752-753 (“Because the indemnity provisions themselves violate South 


Carolina law, we reject BFS’s invitation to rewrite them….The contractual severability provision 


did not result in an exception to the general rule of unenforceability of illegal contracts, especially 


where the contract was one-sided, oppressive, or a contract of adhesion”) (citations omitted) 


(emphasis added).  


Additionally, the Trial Court’s holding did not discriminate against the defining features of 


arbitration in any covert manner. The bases for the Trial Court’s holding here were (1) Brunetti’s 


Arbitration Provision was both adhesive and unfair; (2) Brunetti’s Arbitration Provision was 


incapable of severance; and (2) enforcing D.R. Horton’s severability would also violate our public 


policy of protecting homeowners. None of these findings relate to the defining features of 


arbitration. See Concepcion, 563 U.S. at 342 (Noting examples of the defining features of 
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arbitration, such as: waiving the right to a jury trial, relaxed rules of evidence, and relaxed 


discovery rules).  


There is nothing inherent in the Trial Court’s finding that disfavors arbitration, and to hold 


otherwise would be to elevate arbitration provisions above other forms of contracts. See Lampo, 


445 S.C. at 317, 914 S.E.2d at 146 (“The FAA requires that courts treat arbitration agreements the 


same as all other contracts—no more, no less.”) (emphasis added).  


C.   D.R. Horton’s New Orders are Based on The Smith Dissent but the 
Smith Majority Governs. 


 
D.R. Horton’s next maintains that this Court should ignore the Smith majority, disregard 


D.R. Horton’s self-serving disclaimers, and follow the same Prima Paint/severability roadmap as 


D.R. Horton’s New Orders. What D.R. Horton does not explain is that this argument is also entirely 


based on Justice Kittredge’s dissent in Smith. See Smith, 417 S.C. at 51-63, 790 S.E.2d at 6-10 


(Kittredge, J., dissenting).16 


1. The Trial Court Did Not Err Under Prima Paint.  
 


Justice Kittredge’s point – that D.R. Horton’s warranty and arbitration paragraphs should 


not constitute the arbitration agreement “itself” for purposes of Prima Paint – was addressed by 


Kittredge himself in Damico.  


Following a lengthy Prima Paint explanation, Justice Kittredge compared Damico’s 


arbitration clause to the Smith arbitration clause and found that “within [Damico’s] arbitration 


 
16 As explained above, this dissent has no authoritative force and should not be followed by this 
Court. See Matthews v. Clark, 105 S.C. 13, 89 S.E. 471, 472 (1916) (“A dissenting opinion shows 
that the case has been thoroughly considered. The opinions of the majority govern.”) (emphasis 
added); see also State of Ga. v. Stanton, 73 U.S. 50, 69, 18 L. Ed. 721 (1867) (“The dissent, 
however, is only a dissent. It has no authoritative force.”); State v. Batson, 107 S.C. 460, 93 S.E. 
135, 135 (1917) (“The majority opinion shows what is the law, and the dissenting opinion shows 
what is not the law.”) (emphasis added).  
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clause there [was] nothing that refers to the limited warranty booklet or incorporates it by 


reference. . .dissimilar from that in [Smith].” Damico, 437 S.C. at 610, 879 S.E.2d at 754.  


Justice Kittredge also relied on Smith in defining “the scope of [Damico’s] arbitration 


agreement before considering whether that agreement is unconscionable.” Damico, 437 S.C. at 


609, 879 S.E.2d at 753 (first analyzing whether or not various subparagraphs were intertwined so 


as to constitute a single provision before analyzing unconscionability) (emphasis added).  


 In doing so, Justice Kittredge respected the decision of the Smith majority, and their finding 


that D.R. Horton’s warranty and arbitration paragraphs constitute the Arbitration Provision itself. 


See Matthews, 105 S.C. 13, 89 S.E. at 472 (“When that question arises in future cases the dissenting 


justice is as much bound by the decision of the majority as is the justice who wrote the prevailing 


opinion”). This Court should do the same.  


2. Prima Paint’s Threshold Question Was Satisfied Here Because 
Brunetti Only Challenged the Arbitration Agreement Itself 


 
Nevertheless, the Trial Court did not violate Prima Paint by considering Brunetti’s 


challenge to the arbitration clause because Brunetti challenged both Paragraphs 14 and 15 read 


together as well as Paragraph 15 standing alone:  


(1) The arbitration provision in Brunetti’s contract is unconscionable and 
unenforceable pursuant to the South Carolina Supreme Court’s Smith decision 
because it incorporates disclaimers of “any and all implied warranties and 
monetary damages of any kind”; 
 


(2) The arbitration provision in Brunetti’s contract lacks mutuality and improperly 
limits the arbitrator’s authority; 


 
(3) The arbitration provision in Brunetti’s contract violates South Carolina public 


policy exemplified in Damico and Huskins; 
 
(4) The scope of the arbitration provision in Brunetti’s contract is limited to pre-


closing disputes as post-closing disputes are expressly assigned to a different 
process; and, 
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(5) The arbitration provision in Brunetti’s contract no longer exists under the 
Doctrine of Merger because there was not a survival clause in the arbitration 
agreement. 
 


 (Pl. Memo. Opp. Arb., p. 1).  


Prima Paint simply stands for the proposition that a party cannot avoid arbitration through 


rescission of the entire contract when there is no independent challenge to the arbitration clause 


itself. Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 406-07 (1967). So long as 


there is a challenge to the arbitration provision, like here, then courts can decide the “arbitrability” 


issue and, in doing so, can also consider both the arbitration provision and its affiliated provisions. 


 As Justice Toal aptly explained in the oral arguments for Smith, Prima Paint “simply says 


you have to look at the arbitration provision” and “does not stand for the proposition that one can 


cherry pick out” certain language of a provision one drafted and which includes express references 


to other provisions. Oral Argument at 6:05, Smith, 417 S.C. 42, 790 S.E.2d 1, 


https://media.sccourts.org/videos/2013-001345.mp4.  


And, since Prima Paint, our courts have looked beyond the core of the arbitration 


provisions “themselves” to assess their enforceability. See, e.g., Smith, 417 S.C. 42, 790 S.E.2d 1; 


Davis v. KB Home of S.C., Inc., 394 S.C. 116, 126 n.3, 713 S.E.2d 799, 804 n.3 (Ct. App. 2011) 


(“…Appellants contended this court is bound to reviewing the terms of the arbitration clause itself 


in determining its validity. We disagree. The South Carolina Supreme Court has looked outside the 


language of the arbitration clause to determine its enforceability.”) (emphasis added), partially 


vacated on other grounds by, Davis v. K.B. Home of S.C. Inc., 292 S.C. 634, 36, 842 S.E.2d 653, 


654 (2014) (“We…vacate part II of the Court of Appeals’ opinion addressing the issue of waiver”); 


see also Brady v. Brady, 222 S.C. 242, 246-47, 72 S.E.2d 193, 195 (1952) (“[I]t is proper to read 


together the different provisions therein dealing with the same subject matter…”). 
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C. D.R. Horton’s New Orders Are Based on Clearly Distinguishable 
Decisions  
 


D.R. Horton contends that the Mart; Damico; Buckeye; Whitman; and Rent-a-Center 


decisions cited in its New Orders support D.R. Horton’s arbitration argument. However, each of 


these decisions are distinguishable for the following reasons.  


1. Mart Involved Two Different Contracts with a Different 
Builder and Unchallenged Arbitration Provisions 


 
First, Mart did not consider a D.R. Horton purchase contract. 17 Rather, Mart involved 


two separate arbitration clauses in two separate documents: Mart’s purchase contract and Mart’s 


post-closing Limited Warranty from a different builder. The Mart court ultimately upheld the 


arbitration clause in Mart’s purchase contract because unlike here:  


• Mart’s arbitration clause was a stand-alone clause that did not reference 
other terms in the contract;  
 


• Mart’s arbitration clause was mutual and geared towards an unbiased 
decision by a neutral decision maker;  
 


• Mart’s arbitration clause did not attempt to disclaim “all monetary damages 
of any kind”; and  
 


• Mart did not challenge the arbitration clause “as unconscionable or 
lacking material terms.” 
 


Id. at 316, 893 S.E.2d at 366 (emphasis added). 


 The Mart court therefore “was handcuffed” in its ability to judge the validity of the clause’s 


waiver of implied warranties and had no choice but to compel arbitration. Id. (“Because Mart did 


not separately challenge the standalone arbitration provision in the GSH Sales Contract as 


 
17 Mart, 441 S.C. at 307, 893 S.E.2d at 361 (analyzing the enforceability of a Great Southern 
Homes sales contract).  
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unconscionable or as lacking material terms, we are handcuffed with respect to Mart’s challenge 


of the validity of the waiver of implied warranties.”). 


More importantly, the Mart court expressly noted that Mart’s arbitration clause materially 


differed from D.R. Horton’s arbitration clause in the Smith case. Id. at 318, 893 S.E.2d at 367 


(“The standalone arbitration clause here differs from those found unconscionable in South Carolina 


cases considering adhesion contracts between sophisticated builders and new homeowners.”) 


(citing Smith, 417 S.C. at 50, 790 S.E.2d at 5) (finding arbitration provision unconscionable and 


unenforceable where relief was left “to the whim of D.R. Horton while simultaneously allowing 


no monetary [recovery] when, as here, the repairs are simply inadequate.”)).18 


2. Damico Also Did Not Involve a D.R. Horton Contract. 
 


Damico19 also did not consider a D.R. Horton purchase contract; and, like Mart, the 


Damico Court found that the purchase contract’s arbitration clause at issue in that case was 


“dissimilar” from D.R. Horton’s arbitration provision in Smith:  


Pursuant to the Prima Paint doctrine, the FAA requires courts to separate the 
validity of an arbitration clause from the validity of the contract in which it is 
embedded. Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 540, 542 S.E.2d 360, 
364 (2001) (citing Prima Paint, 388 U.S. at 395, 87 S.Ct. 1801). The validity of the 
arbitration clause is a matter for the courts, whereas the validity of the contract as 
a whole is a matter for the arbitrator. Buckeye Check Cashing, Inc. v. Cardegna, 
546 U.S. 440, 445–46, 126 S.Ct. 1204, 163 L.Ed.2d 1038 (2006) (“[U]nless the 
challenge is to the arbitration clause itself, the issue of the contract's validity is 
considered by the arbitrator in the first instance.”). 
 
As a result, as we stated in D.R. Horton, “in conducting an unconscionability 
inquiry, courts may only consider the provisions of the arbitration agreement itself, 


 
18 The Mart court further acknowledged that “Damico governs [the] inquiry in this dispute”. Mart, 
441 S.C. at 314 (referencing Damico v. Lennar Carolinas, LLC, 437 S.C. 596, 879 S.E.2d 746 
(2022). The Damico court refused to compel arbitration because the arbitration provision – 
standing alone – contained oppressive and one-sided terms rendering the provision unconscionable 
and against public policy. Id at 604 (emphasis added).  
19 See Damico, 437 S.C. at 624, 879 S.E.2d at 762 (finding “Lennar furnished a grossly one-sided 
contract”) (emphasis added).  
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and not those of the whole contract.” 417 S.C. at 48, 790 S.E.2d at 4. Necessarily, 
then, the Court must first define the scope of the arbitration agreement before 
considering whether that agreement is unconscionable. Id. at 48 n.4, 790 S.E.2d at 
3 n.4 (explaining the scope of the arbitration agreement must first be determined 
“because it controls which portions of the Agreement we may properly consider in 
conducting our unconscionability analysis”). 
 
In D.R. Horton, one of the central issues involved defining the scope of the 
arbitration agreement. Id. at 48, 790 S.E.2d at 4. The plaintiff-homeowners claimed 
the arbitration agreement comprised the entire section of the contract titled 
“Warranties and Dispute Resolution”; the defendant-homebuilder claimed the 
arbitration agreement was contained solely within one subparagraph of 
that  section. Id.  
 
A majority of the Court ultimately agreed with the plaintiffs, finding the arbitration 
agreement broadly encompassed the entirety of the “Warranties and Dispute 
Resolution” section of the contract. Id. The Court explained the various 
subparagraphs in the “Warranties and Dispute Resolution” section “contain[ed] 
numerous cross-references to one another, intertwining the subparagraphs so as to 
constitute a single provision.” Id.  
 
Therefore, the Court concluded that the section as a whole—including the 
subparagraphs relating to arbitration and those relating to warranties—“must be 
read [together] to understand the scope of the warranties and how different 
disputes are to be handled.”  
  
 Here, in contrast to D.R. Horton, there is a distinct section of the purchase and sale 
agreement that sets forth the entirety of the arbitration agreement. As correctly 
noted by the court of appeals, Section 16 of the agreement—titled 
“Mediation/Arbitration of Disputes”—deals solely with the scope of arbitration and 
the requisite formalities accompanying an arbitration proceeding, such as the 
procedural rules and the number of arbitrators required to resolve the dispute. 
Within Section 16, there is nothing that refers to the limited warranty booklet or 
incorporates it by reference. Rather, Section 16 is a standalone arbitration 
provision, dissimilar from that in D.R. Horton. 
 
Damico, 437 at 609-610, 879 S.E.2d at 753-754 (emphasis added).  


In contrast to Mart and Damico, Brunetti’s Arbitration Provision expressly incorporates 


“Section 14 above” and contains the same one-sided and oppressive terms as those in Smith’s 


Arbitration Provision. Smith, 417 S.C. at 50, 790 S.E.2d at 5; Damico, 437 S.C. at 624, 879 S.E.2d 
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at 761.  Smith is controlling; Smith involved a D.R. Horton contract; and therefore, Smith is the 


roadmap that this Court should follow.  


3. Buckeye and Rent-A-Center Did Not Involve Either 
Contracts for a Home or a Challenged Arbitration Provision 


 
 Again, the fact that Brunetti’s Arbitration Provision is in a contract for the purchase of a 


home is material and relevant to the Court’s analysis. Damico, 437 S.C. at 621, 879 S.E.2d at 760. 


(“[T]he fact that the arbitration agreement contained within the purchase and sale agreement 


involves the construction and sale of a new home is relevant to our analysis if this consumer 


transaction”); see also Argument I(B), infra.  Neither Buckeye20 nor Rent-A-Center21 deals with an 


arbitration provision within a home purchase agreement, and both cases were decided before 


Smith. 


 Further, like Mart, Buckeye and Rent-A-Center involved an arbitration provision that 


was not independently challenged. Buckeye, 546 U.S. at 446 (“[W]e conclude that because 


respondents challenge the Agreement, but not specifically its arbitration provisions, those 


provisions are enforceable apart from the remainder of the contract”); Rent-A-Center, 561 U.S. at. 


72 (“The District Court correctly concluded that Jackson challenged only the validity of the 


contract as a whole.”). Mart, Buckeye and Rent-A-Center therefore have no applicability here 


because, unlike all three of these cases, Brunetti challenged Horton’s Arbitration Provision. 


IV. Many Trial Court Orders Since Smith Have Found D.R. Horton’s 
Arbitration Provision Unconscionable and Inseverable 


 
Finally, D.R. Horton may have had three Trial Courts recently rule in its favor, but the 


homeowners have had 11 Trial Courts recently rule in theirs:  


 
20 Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445–46  (2006). 
21 Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63 (2010) 
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1. Zitek v. D.R. Horton, et al., No. 2019-CP-04-1942 (S.C. Ct. Com. Pl.) (Judge 
Maddox Jan. 27, 2021 Order Denying D.R. Horton’s Arbitration Motion and 
Granting Class Certification) (Anderson County) (finding D.R. Horton’s 
arbitration provision was unenforceable because it was unconscionable, not 
severable, and extinguished by the Merger Doctrine).   


 
2. Baddorf, et. al. v. D.R. Horton, No. 2022-CP-23-03974 (S.C. Com. Pl.) (Judge 


Gravely Apr. 25, 2023 Order Denying D.R. Horton’s Arbitration Motion) 
(Greenville County) (finding D.R. Horton’s arbitration provision was 
unenforceable because it was unconscionable, not severable, extinguished by 
the Merger Doctrine and violated South Carolina’s public policy of protecting 
homeowners).   


 
3. Howell v. D.R. Horton, et al., No. 2023-CP-02-01719 (S.C. Ct. Com. Pl.) 


(Judge Fant Nov. 27, 2024 Order Denying D.R. Horton’s Arbitration Motion) 
(Richland County) (finding D.R. Horton’s arbitration provision was 
unenforceable because it is embedded in an unconscionable adhesion contract, 
incorporates oppressive and non-mutual warranty disclaimers, and undermines 
South Carolina’s public policy favoring homeowners)   


 
4. Brunetti v. D.R. Horton, No. 2023-CP-08-02930 (Judge Dobey Apr. 13, 2025 


Order Denying D.R. Horton’s Arbitration Motion) (Charleston County) 
(finding D.R. Horton’s arbitration provision was unenforceable because it was 
unconscionable, not severable, improperly limited the arbiter’s rights, and 
violated South Carolina’s public policy of protecting homeowners; also finding 
D.R. Horton’s arbitration provision did not bind subsequent purchasers who 
never agreed to arbitrate), appeal docketed,  2025-0011084 (Ct. App. 2025)  


 
5. Marcuson v. Horton, No. 2025-CP-32-00257 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would contravene 
South Carolina’s strong public policy of protecting homeowners), appeal 
docketed,  2025-001785 (Ct. App. 2025)  


 
6. Abatiello v. Horton, No. 2025-CP-32-00293 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would endorse “the 
very imbalance our Supreme Court condemned: an overarching builder 
dictating procedure, forum, and remedy against an unsophisticated buyer 
stripped of any meaningful recourse.”), appeal docketed,  2025- 001781 (Ct. 
App. 2025)   
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7. English v. Horton, No. 2025-CP-32-00254 (Judge Fant July 1, 2025 Order 
Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would endorse “the 
very imbalance our Supreme Court condemned: an overarching builder 
dictating procedure, forum, and remedy against an unsophisticated buyer 
stripped of any meaningful recourse.”), appeal docketed, 2025-001783 (Ct. 
App. 2025)  


 
8. Wildy v. Horton, No. 2025-CP-32-00265 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would endorse “the 
very imbalance our Supreme Court condemned: an overarching builder 
dictating procedure, forum, and remedy against an unsophisticated buyer 
stripped of any meaningful recourse.”), appeal docketed, 2025-001786 (Ct. 
App. 2025)  


 
9. Faherty v. Horton, No. 2025-CP-32-00255 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would endorse “the 
very imbalance our Supreme Court condemned: an overarching builder 
dictating procedure, forum, and remedy against an unsophisticated buyer 
stripped of any meaningful recourse.”), appeal docketed, 2025-001802 (Ct. 
App. 2025)   


 
10. Henry v. Horton, No. 2025-CP-32-00256 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would endorse “the 
very imbalance our Supreme Court condemned: an overarching builder 
dictating procedure, forum, and remedy against an unsophisticated buyer 
stripped of any meaningful recourse.”), appeal docketed, 2025-001803 (Ct. 
App. 2025)  


 
11. Miles v. Horton, No. 2025-CP-32-00259 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) (finding D.R. 
Horton’s arbitration provision was unenforceable because it was embedded in 
an adhesion contract and contained oppressive warranty disclaimers that were 
interwoven with other unconscionable terms and severance would endorse “the 
very imbalance our Supreme Court condemned: an overarching builder 
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dictating procedure, forum, and remedy against an unsophisticated buyer 
stripped of any meaningful recourse.”), appeal docketed, 2025-001804 (Ct. 
App. 2025)  


 
In sum, it has been ten years since Smith; and Brunetti’s Paragraphs 14 and 15 still contain 


the same cross-reference and the same unfair terms that the Smith Court found were one-sided and 


oppressive. See Smith, 417 S.C. 50, 790 S.E.2d at 5 (“D.R. Horton’s attempts to disclaim implied 


warranty claims and prohibit any monetary damages are clearly one-sided and oppressive.”). The 


only change D.R. Horton made was to add a general severability clause in the hopes that this Court 


would “rescue them” by enforcing it to separate Paragraph 14 from Paragraph 15.22  


Our Supreme Court and 11 other Trial Courts including the Brunetti Court have rightfully 


refused to rescue D.R. Horton.23 This Court should affirm this result by finding that the Brunetti 


Court did not err in refusing to enforce D.R. Horton’s severability provision (either as a matter of 


contracting principles or public policy) and similarly did not err in finding that Paragraph 14 and 


15, when read together as intended, and Paragraph 15, standing alone, are unconscionable.  


V. D.R. Horton Cannot Compel Downstream Purchasers to Arbitrate 
 


Finally, the Trial Court correctly found that the French Quarter Creek homeowners who 


did not purchase their homes directly from D.R. Horton (“Downstream Purchasers”) and who do 


not assert any contractual claims cannot be compelled to arbitrate. (Order, pp. 15-18) (finding 


Downstream Purchasers “are not parties to any arbitration agreements and are not suing on 


 
22 D.R. Horton’s severability argument, in effect, is that this Court should (1) preempt South 
Carolina’s public policy of protecting homeowners by (2) severing Paragraph 14 from Paragraph 
15. 
23 Notably, D.R. Horton did not appeal the Baddorf and Zitek arbitration denials. Brunetti’s 
Contract has the same cross-reference between Paragraph 14 and Paragraph 15 as both the Baddorf 
and Zitek contracts. Brunetti’s Contract also has the same severability provision as the Baddorf 
contract.  
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contracts or warranties containing arbitration agreement”. Both of these findings are correct 


regardless of D.R. Horton’s misplaced arguments to the contrary.  


A. Whether Class Arbitration is Available Only Matters When Arbitration is 
Compelled 


 
First, D.R. Horton’s argument that the Trial Court somehow erred by not deciding “whether 


class arbitration is available” is putting the proverbial cart before horse. The Trial Court correctly 


found that arbitration is not available at all to both Original and Downstream Purchasers because 


D.R. Horton’s Arbitration Provision as to Original Purchasers is unconscionable and Downstream 


Purchases never consented to D.R. Horton’s Arbitration Provision. Thus, there was no need for the 


Trial Court to evaluate whether D.R. Horton’s Arbitration Provision permitted “class arbitrability”.  


 D.R. Horton’s argument solely relies on the Trial Court’s orders compelling arbitration in 


Tyler, seemingly implying that the Tyler court made a clear and explicit decision to compel 


downstream purchasers to arbitration. (See D.R. Horton Brief, pp. 28-29.) The Tyler Orders, 


however, are both on reconsideration filed by all parties, including D.R. Horton, due to the Trial 


Court’s failure to clearly address the downstream purchaser issue in these Orders. In fact, neither 


Tyler Order even uses the words “non-signatory,” “downstream,” or “subsequent” a single time. 


Id.  


B. D.R. Horton’s Additional Class-Related Arguments are Premature  


Second, D.R. Horton’s argument that the question of whether Downstream Purchasers can 


be compelled to arbitrate “is not before this Court” is illogical. (Horton Brief, p. 26). D.R. Horton 


put this issue before this Court. The question that is not before the Court is whether Brunetti is an 


adequate class representative since Brunetti has not filed a Motion for Class Certification. (D.R. 


Horton Brief, p. 28) (arguing that this Court should find that Brunetti “cannot represent a class” 


when there is no class-related ruling on appeal).  
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C. There is No Contract Between D.R. Horton and Downstream 
Purchasers; and the Downstream Purchasers Do Not Assert Any 
Contractual Claims 
 


Third, D.R. Horton’s specific Downstream Purchaser arguments also fail because they are 


based on Purchase Agreements that do not exist, contractual claims that do not exist and a class 


certification motion that has not been filed.  


1. D.R. Horton Admits That There is No Contract Between Itself 
and Downstream Purchaser 


 
The Trial Court correctly found that D.R. Horton does not have a Purchase Agreement with 


any Downstream Purchasers. (Order, p. 15) citing Pearson v. Hilton Head Hosp., 400 S.C. 281, 


288, 733 S.E.2d 597, 600 (2012) (“Generally, arbitration is a matter of contract and a party cannot 


be required to submit to arbitration any dispute which he has not agreed so to submit”) (citing Int’l 


Paper Co v. Schwabedissen Maschinen & Analgen GMBH, 206 F.3d 411, 416 (4th Cir. 2000)).  


D.R. Horton does not dispute this fact.  


2.  The Downstream Purchasers Also Do Not Assert An Express 
Contractual Claim  


 
Rather, D.R. Horton relies on the Dixon case to support its argument that Downstream 


Purchasers are bound by Brunetti’s Arbitration Provision. However, in Dixon, the Court held that 


an arbitration clause can be enforced against a non-signatory who asserts an express warranty 


claim arising out of a contract which contains an arbitration agreement: 


When a claim depends on the contract’s existence and cannot stand 
independently—that is, the alleged liability, “arises solely from the contract or must 
be determined by reference to it”—equity prevents a person from avoiding the 
arbitration clause that was part of that agreement. But “when the substance of the 
claim arises from general obligations imposed by state law, including statutes, 
torts and other common law duties, or federal law,” direct – benefits estoppel 
is NOT implicated even if the claim refers to or relates to the contract or would 
not have arisen “but for” the contract’s existence. 


Wilson, 426 S.C. at 343, 827 S.E.2d at 176 (emphasis added by court) (quoting Jody 
James Farms JV v. Altman Grp., Inc., 547 S.W.3d 624, 537 (Tex. 2018)). 
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The arbitration provisions contained in the Agreement and Warranty are 
enforceable against the Dixons because, while they are not parties or signatories to 
the relevant agreements, the Dixons expressly rely on the Agreement and 
Warranty in alleging their breach of warranty claim against Weekley. The second 
amended complaint states “Weekley impliedly and/or expressly warranted that the 
design, building, construction, and materials would be performed using the utmost 
skill and attention and would be of good and workmanlike quality. Further, Weekley 
impliedly and/or expressly warranted that the design, building, construction, and 
materials would be such that the Subject Residence would be habitable and fit for 
its intended use as a single-family residence.” (emphasis added). They cannot 
therefore repudiate the arbitration provisions contained therein on the basis of being 
nonsignatories. 


 
Dixon v. Pattee, 442 S.C. 233, 257-259, 898 S.E.2d 158, 171 (2023) (emphasis added).24 Thus, as 


expressly recognized by the Dixon Court, a non-signatory who has not alleged a direct benefit from 


a contract by, e.g., asserting a breach of express warranty claim cannot be compelled to arbitration. 


3. This Court and The Fourth Circuit Have Held That Non-
Signatories in the Same Scenario as These Downstream 
Purchasers Cannot Be Compelled to Arbitration 


 
 This Court recently confirmed this in Blackwell v. Mary Black Health System, LLC, 911 


S.E.2d 147, 153, 2024 WL 4234719 *4 (Ct. App. 2024), reh'g denied (Jan. 27, 2025):  


South Carolina has recognized several theories that could bind nonsignatories to 
arbitration agreements under general principles of contract and agency law, 
including (1) incorporation by reference, (2) assumption, (3) agency, (4) veil 
piercing/alter ego, and (5) estoppel.” Wilson, 426 S.C. at 338, 827 S.E.2d at 174. 
Equitable estoppel “estops a nonsigner from refusing to comply with an arbitration 
provision of a contract if (1) the nonsigner's claim arises from the contractual 


 
24 The Wilson Court cited by the Dixon Court found that a non-signatory could not be compelled 
to arbitrate and emphasized that “[e]quitable estoppel is, ultimately, a theory designed to prevent 
injustice, and it should be used sparingly.” Wilson v. Willis, 426 S.C. 326, 345, 827 S.E.2d 167, 
177 (2019) (citing Hirsch v. Amper Fin. Servs., LLC, 215 N.J. 174, 71 A.3d 849, 52 (2013) 
(observing equitable estoppel should be used sparingly to compel arbitration and noting it “is more 
properly viewed as a shield to prevent injustice rather than a sword to compel arbitration”)); see 
also Global Pac., LLC v. Kirkpatrick, 88 N.E.3d 431, 435 (Ohio Ct. App. 2007) (“Because no party 
can be required to submit to arbitration when it has not first agreed to do so, in a case where the 
party resisting arbitration is not a signatory to any written agreement to arbitrate, a presumption 
against arbitration arises”) (emphasis added).  
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relationship, (2) the nonsigner has ‘exploited’ other parts of the contract by reaping 
its benefits, and (3) the claim relies solely on the contract terms to impose 
liability.” Weaver, 431 S.C. at 230, 847 S.E.2d at 272. 
 
In the arbitration context, the doctrine recognizes that a party may be estopped from 
asserting that the lack of his signature on a written contract precludes enforcement 
of the contract's arbitration clause when he has consistently maintained that 
other provisions of the same contract should be enforced to benefit him. 
 
Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 
2012) (quoting Int'l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 
206 F.3d 411, 418 (4th Cir. 2000)). 
 
“[U]nder the [theory of equitable estoppel], a nonsignatory may be compelled to 
arbitrate where the nonsignatory ‘knowingly exploits’ the benefits of an agreement 
containing an arbitration clause, and receives benefits flowing directly from the 
agreement.” Wilson, 426 S.C. at 340-41, 827 S.E.2d at 175 (quoting Belzberg v. 
Verus Invs. Holdings Inc., 21 N.Y.3d 626, 977 N.Y.S.2d 685, 999 N.E.2d 1130, 
1134 (2013)). “A benefit is direct if it flows directly from the agreement.” Id. at 
343, 827 S.E.2d at 176. “In contrast, any benefit derived from an agreement is 
indirect where the nonsignatory exploits the contractual relationship of the parties 
but does not exploit (and thereby assume) the agreement itself.” Id. 
 
“Generally, these cases involve non-signatories who, during the life of the contract, 
have embraced the contract despite their non-signatory status but then, during 
litigation, attempt to repudiate the arbitration clause in the contract.” Pearson, 400 
S.C. at 291, 733 S.E.2d at 602 (quoting E.I. DuPont de Nemours & Co. v. Rhone 
Poulenc Fiber & Resin Intermediates, S.A.S., 269 F.3d 187, 200 (3d Cir. 2001)). 
 


(emphasis added and in original).  


Similarly, in Griffin, the Fourth Circuit confronted the same claims asserted here and 


refused to invoke equitable estoppel to compel arbitration against non-signatories. R.J. Griffin & 


Co. v. Beach Club II Homeowners Ass’n, 384 F.3d 157, 165 (4th Cir. 2004) (concluding that the 


plaintiffs, who asserted negligence and breach of implied warranty claims, did not seek a direct 


benefit from the contract and thus equitable estoppel was inapplicable).25   


 
25 In so concluding, the Fourth Circuit emphasized that when a builder enters into a contract to 
build a house, the builder assumes “two sets of duties: one arises out of its role as a builder, and 
the other arises out of its construction contract…”. Id. at 162. 
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Here, like Blackwell and Griffin, the non-signatories (i.e., the proposed class of 


Downstream Purchasers) do not assert any express warranty claims as evidenced by the Complaint:  


56. Plaintiffs have been damaged as a direct and proximate result of the 
negligence, carelessness, recklessness, gross negligence, willfulness, and 
wantonness of Defendants.  


 
62. Defendants impliedly warranted that the Drainage would be developed in a 


careful, diligent, and workmanlike manner, with suitable materials and 
components that complied with applicable building codes, industry 
standards, and industry practice.  


 
63. D.R. Horton implicitly warranted that the Residences would be habitable.  
 
64. Defendants breached their implied warranties by developing the 


Residences’ Drainage in a defective manner as set forth above.  
 


(Complaint) (emphasis added).  


The Downstream Purchasers assert only negligence and breach of implied warranties 


claims — each of which arises independently of any contractual obligations. See Argument V(4). 


Therefore, no Downstream Purchaser relies on, nor directly benefits from, D.R. Horton’s Purchase 


Agreement and D.R. Horton cannot compel any Downstream Purchaser to arbitrate.  See Dixon, 


442 S.C. at 258, 898 S.E.2d at 171 (“[W]hen the substance of the claim arises from general 


obligations imposed by state law, including statutes, torts, and other common law duties, or federal 


law, direct-benefits estoppel is not implicated even if the claim refers to or relates to the contract 


or would not have arisen “but for” the contract’s existence.”) (emphasis added) (internal quotation 


marks omitted) (citation omitted). 


4. D.R. Horton’s Attempts to Manufacture Contractual Benefits 
are Unavailing 


 
D.R. Horton next argues that the Downstream Purchasers should be compelled to arbitrate 


because Brunetti’s Complaint mentions the word “express warranty” once in describing “common 


questions” for purposes of class certification and includes an individual SCUPTA claim.  
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D.R. Horton’s argument is a red-herring and another example of D.R. Horton conflating 


class principles with contract principles.  


First, D.R. Horton concedes that Brunetti’s Complaint “does not include a specific claim 


for breach of express warranties”. (Brief, p. 28) (emphasis added). The only mention of “express 


warranties” in the Complaint is a typo, and even still, it’s only in reference to Plaintiff’s burden of 


proof for class certification purposes.   


Second, Brunetti’s Complaint also expressly limits its SCUPTA claims “individually” to 


the named Plaintiff. The named Plaintiff here is Brunetti – there is no SCUPTA claim asserted as 


to any Downstream Purchaser because SCUPTA cannot be brought in a representative capacity. 


Even if this were not the case, SCUPTA is also a statutory claim that exists independent of any 


contract between the parties. See S.C. Code § 39-5-10, et seq.  


Further contrary to D.R. Horton’s argument, it is crystal clear that Plaintiffs’ claims in this 


case arise out of the common law and are not based in contract. See Kennedy v. Columbia Lumber 


& Mfg. Co., 299 S.C. 335, 384 S.E.2d 730, 736-7 (1989) (the legal duties arise at common law 


against the builder from its role as the builder; these duties are not dependent on the terms of the 


general contract).26 As stated in Kennedy: 


“a contractor who constructs a dwelling impliedly warrants that the work will be 
performed in a careful, diligent, workmanlike manner.” The warranty arises from a 
contractor's role as a builder, not “from the construction contract to which the 
builder is a party.” 
 


 
26 Any reliance D.R, Horton may place on Kennedy to support argument that Plaintiff’s implied 
warranty claim is based in contract is misplaced. D.R. Horton has previously quoted language from 
Kennedy that is not an endorsement of the proposition they assert; rather, it reflects the Kennedy 
Court’s rejection of the analysis in Carolina Winds, which had incorrectly characterized warranty 
liability as arising solely from a construction contract. See Carolina Winds, 297 S.C. at 84, 374 
S.E.2d at 903. Thus, any use of Kennedy to argue that implied warranties are contractual-based 
theories misrepresents the Kennedy Court’s actual holding.  
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 Id. (emphasis added); see also Terlinde v. Neely, 275 S.C. 395, 399, 271 S.E.2d 768, 770 (1980) 


(“The plaintiffs, being a member of the class for which the home was constructed, are entitled to 


a duty of care in construction commensurate with industry standards… By placing this product 


into the stream of commerce, the builder owes a duty of care to those who will use his product, so 


as to render him accountable for negligent workmanship.”) (emphasis added).  


 The Trial Court therefore did not err in finding that these Downstream Purchasers cannot 


be compelled to arbitrate. (Order, pp. 15-18).  


CONCLUSION  
 


D.R. Horton has flagrantly ignored the rulings of South Carolina appellate courts regarding 


the unconscionability of its agreements — which the courts should not tolerate — and its Purchase 


Agreement continues to include an arbitration provision that is unconscionable and violates public 


policy. It cannot and should not be blue-penciled to save it.  


The Trial Court properly found that D.R. Horton’s Arbitration Provision is unenforceable 


for the following independent reasons: (1) it is unconscionable; (2) it is inseverable; and, (3) it 


lacks mutuality. (Order, p 1). The Trial Court also correctly found that Downstream Purchasers 


cannot be compelled to arbitrate because they have no contract with D.R. Horton and seek no 


contractual benefit in this case. (Order, pp.15-18).  


 Respondent respectfully asks this Court to affirm the Trial Court’s findings and denial of 


D.R. Horton’s Motion to Compel Arbitration.  


 


[SIGNATURE PAGE TO FOLLOW] 
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		STATEMENT OF FACTS

		ARGUMENT

		A. The Trial Court’s Finding that Paragraphs 14 and 15, When Read Together, are Unconscionable is Not Challenged by D.R. Horton

		B. The Trial Court Properly Found D.R. Horton’s Contract was an Adhesion Contract

		1. Brunetti’s Circumstances Mirror Those Already Decided by Our Supreme Court in Smith

		2. Brunetti Had Exponentially Less Bargaining Power Compared to D.R. Horton

		3. Brunetti’s Contract is For a Necessity.

		4. The Fact that Smith Separately Initialed D.R. Horton’s Arbitration Provision Did Not Affect the Smith Majority’s Meaningful Choice Analysis.



		C. The Trial Court Also Correctly Found that D.R. Horton’s Arbitration Provision Consists of Paragraphs 14 and 15

		D.  The Trial Court Next Correctly Found That the Arbitration Provision’s Terms are Oppressive and One Sided.



		2. Prima Paint’s Threshold Question Was Satisfied Here Because Brunetti Only Challenged the Arbitration Agreement Itself
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I. Orders and Judgments 


1.  March 31, 2025: Form 4 Order Denying D.R. Horton’s Motion to Compel 
 Arbitration 


 
2.  April 14, 2025: Order Denying D.R. Horton’s Motion to Compel Arbitration  


 
3.  May 6, 2025: Order Denying D.R. Horton’s Motion to Reconsider, Alter, or Amend 


 
II. Pleadings and Motions 


 
4.  October 16, 2023: Plaintiff’s Summons and Complaint  
5.  February 6, 2025: D.R. Horton’s Motion to Compel Arbitration  
6.  March 6, 2025: Plaintiff’s Memorandum in Opposition D.R. Horton’s Motion to 


 Compel Arbitration (with all Exhibits); 
7.  March 7, 2025: D.R. Horton Memorandum in Support of Motion to Compel 


 Arbitration (with all Exhibits) 
8.  April 24, 2025: D.R. Horton, Inc.’s Motion to Reconsider, Alter, Amend Order 


 Denying Arbitration 
9.  May 6, 2025: Form 4 Order Denying D.R. Horton, Inc.’s Motion to Reconsider 
10.  June 3, 2025: D.R. Horton, Inc.’s Notice of Appeal 


 
III. Transcripts  


 
11. March 10, 2025: Arbitration Hearing Transcript. 


 
 


IV. Pre-March 2025 Orders Denying D.R. Horton’s Motions to Compel Arbitration 
 


12. September 28, 2005: Upchurch v. D.R. Horton, No. 2005-CP-40-1231 (S.C. Ct. Com. 
Pl.) (Judge Barber Sept. 28, 2025 Order Denying Horton’s Arbitration Motion) 
(Richland County) 
 


13. April 12, 2011: Smith v. D.R. Horton, No. 2010-CP-18-641) (S.C. Ct. Com. Pl.) (Judge 
Dickson Apr. 12, 2011 Order Denying Horton’s Arbitration Motion) (Dorchester 
County) 
 


14. January 27, 2021: Zitek v. D.R. Horton, et al., No. 2019-CP-04-1942 (S.C. Ct. Com. 
Pl.) (Judge Maddox Jan. 27, 2021 Order Denying Horton’s Arbitration Motion and 
Granting Class Certification) (Anderson County) 


 
15. April 25, 2023: Baddorf, et. al. v. D.R. Horton, No. 2022-CP-23-03974 (S.C. Com. Pl.) 


(Judge Gravely Apr. 25, 2023 Order Denying Horton’s Arbitration Motion) (Greenville 
County) 
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16. November 27, 2024: Howell v. D.R. Horton, et al., No. 2023-CP-02-01719 (S.C. Ct. 
Com. Pl.) (Judge Fant Nov. 27, 2024 Order Denying D.R. Horton’s Arbitration Motion) 
(Richland County) 
 


V. Post-March 2025 Orders Denying D.R. Horton’s Motions to Compel Arbitration 
 


17. April 13, 2025: Brunetti v. D.R. Horton, No. 2023-CP-08-02930 (Judge Dobey Apr. 
13, 2025 Order Denying D.R. Horton’s Arbitration Motion) (Charleston County) 
 


18. July 1, 2025: Marcuson v. Horton, No. 2025-CP-32-00257 (Judge Fant July 1, 2025 
Order Denying D.R. Horton’s Arbitration Motion) (Lexington County) 
 


19. July 1, 2025: Abatiello v. Horton, No. 2025-CP-32-00293 (Judge Fant July 1, 2025 
Order Denying D.R. Horton’s Arbitration Motion) (Lexington County) 
 


20. July 1, 2025: English v. Horton, No. 2025-CP-32-00254 (Judge Fant July 1, 2025 Order 
Denying D.R. Horton’s Arbitration Motion) (Lexington County) 
 


21. July 1, 2025: Wildy v. Horton, No. 2025-CP-32-00265 (Judge Fant July 1, 2025 Order 
Denying D.R. Horton’s Arbitration Motion) (Lexington County) 


 
22. July 1, 2025: Faherty v. Horton, No. 2025-CP-32-00255 (Judge Fant July 1, 2025 


Order Denying D.R. Horton’s Arbitration Motion) (Lexington County) 
 
23. July 1, 2025: Henry v. Horton, No. 2025-CP-32-00256 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) 
 
24. July 1, 2025: Miles v. Horton, No. 2025-CP-32-00259 (Judge Fant July 1, 2025 Order 


Denying D.R. Horton’s Arbitration Motion) (Lexington County) 
 


VI. Motions for Reconsideration as to Horton’s New Orders and the Tyler Orders 
 


25. December 13, 2024: Tyler v. D.R. Horton, Inc., 2022-CP-08-02548 (D.R. Horton, Inc.’s 
Motion for Relief and Clarification) (Berkeley County) 
 


26. February 17, 2025: Tyler v. D.R. Horton, Inc., 2022-CP-08-02548 (Plaintiffs’ Cross-
Motion for Clarification) (Berkeley County) 


 
27. October 2, 2025: Vriens v. Tip-Top Roofing & Constr., LLC, 2:23-cv-06797-DCN 


(Plaintiffs’ Motion to Reconsider September 4, 2025 Order) (D.S.C. Charleston) 
 
28. September 25, 2025: Ban v. D.R. Horton, Inc., 2025-CP-26-00526 (Plaintiff’s Motion 


to Reconsider September 15, 2025 Order) (Horry County) 
 
29. September 25, 2025: Prest v. D.R. Horton, Inc., 2025-CP-26-00484 (Plaintiffs’ Motion 


to Reconsider September 15, 2025 Order) (Horry County) 
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