
STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Chester County 

Honorable Donald B. Hocker, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

V. 

JAMES B. CURRY, 

APPELLANT 

APPELLATE CASE NO. 2024-002075 

FINAL BRIEF OF APPELLANT 

JESSICA M. SAXON 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330

ATTORNEY FOR APPELLANT 

Nov 17 2025



TABLE OF CONTENTS 

TABLE OF CONTENTS ................................................................................................................. i 

TABLE OF AUTHORITIES .......................................................................................................... ii 

STATEMENT OF ISSUES ON APPEAL ...................................................................................... 1 

STATEMENT OF THE CASE ........................................................................................................ 2 

STANDARD OF REVIEW ............................................................................................................. 6 

ARGUMENTS 

I. 
The circuit court abused its discretion in holding Appellant in 
contempt of court where the contempt sanction ordered violates 
Appellant's Sixth Amendment rights and holds Appellant in 
contempt for perpetuity ............................................................................................ 7 

Relevant facts ........................................................................................................... 7 
Discussion ................................................................................................................ 9 

II. 
The circuit court abused its discretion in holding Appellant in 
contempt of court for violating prior court orders prohibiting him 
from making frivolous filings where the prior orders were based 
upon S.C. Code Ann. § 24-27-100 to -500 which only applies to civil 
actions filed by inmates and not to collateral criminal proceedings 
in which an inmate challenges his conviction ........................................................ 14 

Relevant facts ......................................................................................................... 14 
Discussion .............................................................................................................. 15 

CONCLUSION .............................................................................................................................. 21 



TABLE OF AUTHORITIES 

South Carolina Cases 

Bennett v. Sullivan's Island Bd. of Adjustment 313 S.C. 455, 438 S.E.2d 273 (Ct.App.1993) .. 16 

Broadhurst v. City of Myrtle Beach Election Comm'n. 342 S.C. 373, 537 S.E.2d 543 (2000) ... 15 

Browning v. Hartvigsen 307 S.C. 122,414 S.E.2d 115 (1992) ................................................... 16 

Bryant v. City of Charleston. 295 S.C. 408,368 S.E.2d 899 (1988) ............................................ 15 

Bryant v. State, 384 S.C. 525, 683 S.E.2d 280 (2009) ................................................................. 15 

Citizens for Quality Rural Living, Inc. v. Greenville County Planning Commission, 426 S.C. 97, 

825 S.E.2d 721 (2019) ........................................................................................................ 15, 16 

City of Columbia v. Assa'ad-Faltas, 420 S.C. 28,800 S.E.2d 782 (2017) ................................... 13 

Curlee v. Howle. 277 S.C. 377,287 S.E.2d 915 (1982) . .............................................................. 10 

DiMarco v. DiMarco, 393 S.C. 604, 713 S.E.2d 631 (2011) ................................................ passim 

Durlach v. Durlach, 359 S.C. 64, 596 S.E.2d 908 (2004) ............................................................... 6 

In re Theron Maxton, 325 S.C. 3,478 S.E.2d 679 (1996) ........................................................ 4, 14 

Kocaya v. Kocaya 347 S.C. 26, 552 S.E.2d 765 (Ct.App.2001) ................................................. 12 

Poston v. Poston. 331 S.C. 106, 502 S.E.2d 86 (l 998) ................................................................... 9 

State v. Blackmon 304 S.C. 270, 403 S.E.2d 660 (1991) ............................................................ 15 

State v. Blackmon 304 S.C. 270, 403 S.E.2d 660 (1991) ............................................................ 15 

State v. Curry, Op. No. 2024-UP-391 (S.C. Ct. App. filed November 27, 2024) .......................... 5 

State v. Sweat, 386 S.C. 339,688 S.E.2d 569 (2010) ................................................................... 16 

Wade v. State 348 S.C. 255, 559 S.E.2d 843 (2002) . ....................................................... 16, 18, 19 

ii 



Other Jurisdictions 

Childs v. Miller, 713 F.3d 1262 (10th Cir. 2013) ......................................................................... 13 

Tripati v. Beaman, 878 F.2d 351 (10th Cir.1989) ........................................................................ 13 

Statutes 

S.C. Code Ann.§§ 24-27-100 to -500 ................................................................................... passim 

Rules 

Rule 29(b ), South Carolina Rules of Criminal Procedure ........................................................ 3, 14 

Rule 4, South Carolina Rules of Civil Procedure ........................................................................... 2 

Rule 5, South Carolina Rules of Civil Procedure ........................................................................... 2 

Rule 8, South Carolina Rules of Civil Procedure ........................................................................... 2 

Constitutional Provisions 

U.S. Const. amend. VI ........................................................................................................... passim 

llI 



STATEMENT OF ISSUES ON APPEAL 

I. 

Whether the circuit court abused its discretion in holding Appellant in contempt of court 

where the contempt sanction ordered violates Appellant's Sixth Amendment rights and holds 

Appellant in contempt for perpetuity? 

II. 

Whether the circuit court abused its discretion in holding Appellant in contempt of court 

for violating prior court orders prohibiting him from making frivolous filings where the prior 

orders were based upon S.C. Code Ann. § 24-27-100 to -500 which only applies to civil actions 

filed by inmates and not to collateral criminal proceedings in which an inmate challenges his 

conviction? 
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STATEMENT OF THE CASE 

Appellant was indicted during the July 2007 term of the Chester County grand jury for one 

count each of first-degree burglary, armed robbery, kidnapping, and assault and battery of a high 

and aggravated nature. R. 107-114. In February of 2008, the state called Appellant's case to trial 

before the Honorable Brooks P. Goldsmith and a jury. Appellant represented himself pro se.

Appellant was convicted as indicted and sentenced to concurrent terms of twenty-five years' 

imprisonment on the burglary, armed robbery, and kidnapping charges, and ten years' 

imprisonment on the assault and battery charge. R. 115-118. Following his conviction, Appellant 

timely filed a notice of appeal before voluntarily withdrawing his appeal to pursue post-trial 

motions. 

Appellant filed the first motion for a new trial based on after-discovered evidence on July 

29, 2008. The motion was denied by Judge Goldsmith orally during a hearing in February 2009, 

and later in an order filed on March 18, 2010. R. 26-27. Appellant filed a second motion for a new 

trial based on after-discovered evidence on April 7, 2009. The Honorable Howard P. King heard 

arguments on the motion on October 5, 2009. By written order, Judge King denied the motion 

finding that none of the three grounds raised met the test for after-discovered evidence. R. 12-17. 

Between 2008 and 2009, Appellant pursued five civil lawsuits related to his convictions. 

Four of the cases were dismissed for failure to comply with the Rule 4 and Rule 5, SCRCP. The 

final case was dismissed for failure to state a cause of action pursuant to Rule 8, SCRCP. In the 

order dismissing Appellant's final civil lawsuit, Judge King placed Appellant on notice of S.C. 

Code Ann. § 24-27-200 and§ 24-27-300, the Inmate Litigation Act (ILA). The order specifically 

warned that should Appellant continue to file frivolous, repetitive, or unfounded lawsuits, or 

continue to place unreasonable demands on the Clerk of Court, he could be subject to potential 
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loss of earned work, education, or good conduct credits. It further stated that intentionally violating 

the order would be grounds to be held in contempt of court with the punishment being up to one 

year of incarceration consecutive to Appellant's current sentence. R. 20-23. 

Appellant filed his first PCR action on May 14, 2010. A hearing was held on February 23, 

2011, before the Honorable J. Earnest Kinard, Jr., and an order of dismissal was filed on April 20, 

2011, finding that Appellant had not established any grounds for relief. R. 30-38. Appellant filed 

his second PCR action on March 28, 2012, alleging newly-discovered evidence. Judge Goldsmith 

issued a conditional order of dismissal finding the application barred as untimely and successive 

on October 1, 2012. R. 39-45. Based on Appellant's response to the conditional order of dismissal, 

a hearing was scheduled before the Honorable Clifton Newman on August 6, 2013. An order of 

dismissal was filed on December 23, 2013. R. 46-53. Appellant subsequently filed a motion for 

relief from judgement pursuant to Rule 60(b), SCRCP. The Honorable Brian M. Gibbons denied 

the motion by written order dated July 21, 2014, finding the motion was an attempted successive 

PCR application and finding the motion untimely. R. 56-57. 

Appellant filed a third 
I 

motion for a new trial based on after-discovered evidence. Judge 

Gibbons denied the motion by order dated December 4, 2014, finding that the claim was not after­

discovered evidence. Additionally, Judge Gibbons proceeded to restrict Appellant's filing ability 

"[b]ased upon the repetitive and frivolous nature of Defendant's motions, and in reliance on In re 

Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996)." Judge Gibbons also referenced the order 

1 The order denying the motion states that this is Appellant's fourth motion for a new trial based 
on after-discovered evidence, not including his successive PCR applications or other dismissed 
lawsuits. However, the procedural history of the order only identifies two prior Rule 29(b ), 
SCRCrimP motions, which aligns with the orders that have been issued in Appellant's various 
challenges to his convictions and sentences. 
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from Judge King which cited to S.C. Code Ann. §24-27-200 and admonished Appellant against 

the continued filing of frivolous lawsuits. R. 58-62. 

In 2021, Appellant filed a fourth motion for a new trial based on after-discovered evidence. 

The Honorable Eugene C. Griffith, Jr. heard the motion. Judge Griffith denied the motion in a 

written order dated November 5, 2021. Judge Griffith found that Appellant had not complied with 

the procedural steps put in place by the December 4, 2014 order of Judge Gibbons because he had 

failed to provide an accompanying affidavit certifying that the matter raised was not frivolous. R. 

63-65.
2 

In a later order, Judge Griffith found that Appellant's claim was without merit and again 

referenced Judge Gibbons's December 4, 2014. order. R. 66. 

On April 5, 2022, Appellant filed a motion to be heard regarding a juror voir dire violation. 

An order denying that motion without a hearing was signed by Judge Gibbons and filed on April 

14, 2022. R. 67. Appellant, on May 3, 2022, filed a motion for rehearing before the Chief 

Administrative Judge and a motion for Judge Gibbons to recuse himself from hearing further 

matters involving Appellant's convictions. By written order filed May 16, 2022, the motion for 

rehearing was denied, and a hearing was scheduled to address Appellant's motion to recuse Judge 

Gibbons. R. 68. 

On July 20, 2022, a hearing was held before Judge Gibbons on Appellant's motion to 

recuse. Megan Jameson appeared on behalf of the Attorney General's office, and Candice Lively 

appeared on behalf of the Sixth Circuit Solicitor's office. Appellant appeared pro se. Judge 

Gibbons denied the motion for recusal. Thereafter, Judge Gibbons, on the court's own motion, 

2 Appellant also filed various motions to reconsider or rehear his various claims, as well as various 
appellate actions. The motions to reconsider were all denied on the grounds stated in the original 
orders and the appeals were dismissed for failure to comply with the appellate court rules. 
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found Appellant in violation ofS.C. Code Ann§ 24-27-200 and ordered that any work, education, 

or good conduct credits that Appellant had earned be forfeited for filing frivolous actions and 

willfully violating court orders. A written order containing Judge Gibbons rulings was filed on 

August 10, 2022. R. 69-72. 

Appellant timely appealed Judge Gibbons's order forfeiting any work, education, or good 

conduct credits as improper, asserting the ILA only applied to civil lawsuits by inmates challenging 

prison conditions and could not be used to penalize the filing of challenges to a criminal conviction. 

This Court found the issue unpreserved in an unpublished opinion. State v. Curry. Op. No. 2024-

UP-391 (S.C. Ct. App. filed November 27, 2024). 

On June 7, 2024, Appellant filed a motion to dismiss his convictions which prompted the 

circuit court to issue an order and rule to show cause as to why Appellant should not be held in 

criminal contempt of court pursuant to Judge King's December 17, 2009 order. R. 73-76. A 

hearing on the rule to show cause was held on November 21, 2024, before the Honorable Donald 

B. Hocker. The state was represented by Candice Lively. Appellant was represented by William

Frick. R. 77. At the conclusion of the hearing, Judge Hocker took the matter under advisement. 

A written order filed on November 26, 2024 found Appellant in contempt. R. 100-106. 
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STANDARD OF REVIEW 

"A finding of contempt rests within the sound discretion of the trial judge." DiMarco v. 

DiMarco, 393 S.C. 604,607, 713 S.E.2d 631,633 (2011) citing Durlach v. Durlach. 359 S.C. 64, 

70, 596 S.E.2d 908, 912 (2004) (citation omitted). Such a finding should not be disturbed on 

appeal, unless it is unsupported by the evidence or the judge has abused his discretion. Id. 
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ARGUMENTS 

I. 

The circuit court abused its discretion in holding Appellant in contempt of court where the 

contempt sanction ordered violates Appellant's Sixth Amendment rights and holds Appellant in 

contempt for perpetuity. 

Relevant Facts 

The circuit court began the hearing by stating that Judge King issued an order in the last of 

Appellant's civil cases on December 17, 2009, "dismissing the case and indicating that they found 

the case to be frivolous, indicating that any future frivolous filings would subject the defendant to 

contempt sanctions up to one year consecutive to his previously imposed imprisonment on the 

criminal charges." R. 79, 11. 17-24. The court stated that further filings by Appellant challenging 

his conviction "resulted in an order from Judge Brian Gibbons in 2014 and also two orders from 

Judge Eugene Griffith in 2021, both indicating that any future frivolous filings would subject the 

defendant to be held in contempt of court." R. 80, II. 1-9. 

Appellant then filed a motion to dismiss his convictions. The court responded in a letter 

that the court lacked jurisdiction to hear the motion. The court also informed Appellant that he 

was not to respond to the letter of the court. Appellant responded to the court's letter requesting a 

hearing and a ruling on his motion. Appellant's response prompted the court to institute the 

contempt proceedings against Appellant. R. 80, I. IO - 81, I. I. 

The Chester County Clerk of Court stated it had received fifteen filings from Appellant 

after Judge King's 2009 order but prior to Judge Gibbons's order of December 15, 2014. R. 81, I. 

23 - 82, I. 1. Between Judge Gibbons's December 2014 order and Judge Griffith's November 

2021 order, Appellant sent two fillings and approximately twenty letters. R. 82, II. 3-19. Between 
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