
Wqt Supreme Court of i§>outf) Carolina

Bobby Gibson Jr., Petitioner,

v.

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County

Trial Court Case No. 2008-CP-42-06126

ORDER

For good cause shown, the request for an extension until April 25, 2012 to

serve and file the Return to the Petition for Writ of Certiorari is granted.

Pursuant to this Court's order dated March 18, 2009, any further extension

request must be based on a showing of good cause and must be signed by the

appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

Qi^aA^t^ Clerk 3
Columbia, South Carolina t) 11 0

March 27, 2012

cc: Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



Alan Wilson

Attorney General

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

March 26, 2012

PCR Division: 803.734.3737

PCR Facsimile: 803.734.4113

MAR 2 6 2012

S.C. Supreme Court

Re: Bobby Gibson, Jr., v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse:

The Return to the Petition for Writ of Certiorari in the above appeal is due to be served and
filed on today's date. However, this is to respectfully request a 30-day extension in which to serve
and file this Return.

This extension request is not intended for the purpose of delay. Radier, this extension
request is necessitated by a heavy workload and made for good cause.

SHW/aam

cc: Wanda H. Carter, Esquire

Yours very truly,

iuzanwe/H. White
Assistcmt Attorney General.

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



TOje Supreme Court of H>outf) Carolina

Bobby Gibson Jr., Petitioner,

v.

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County

Trial Court Case No. 2008-CP-42-06126

ORDER

The request for an extension until March 26, 2012 to serve and file the

Return to the Petition for Writ of Certiorari is granted. Pursuant to this

Court's order dated March 18, 2009, any further extension request must be

based on a showing of good cause.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY C^u^/«, J,
_ ^ Clerk 6

Columbia, South Carolina O " fi

February 24, 2012

cc: Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



Alan Wilson

Attorney General

February 23, 2012

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

PCR Division: 803.734.3737

PCR Facsimile: 803.734.4113

UCMJ

FEB 2 3 2012

S.C. Supreme Court

RE: Bobby Gibson v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse:

The Return to the Petition for Writ of Certiorari in the above appeal is due to be served and
filed on today's date. However, this is to respectfully request a 30-day extension in which to serve
and file this return.

This extension request is not intended for the purpose of delay. Rather, this extension
request is necessitated by a heavy workload.

SHW/aam

cc: Wanda H. Carter, Esquire

White

Assistant Attorney General

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



tTOfje Supreme Court of i§>outI) Carolina

Bobby Gibson Jr., Petitioner,

v.

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County

Trial Court Case No. 2008-CP-42-06126

ORDER

For good cause shown, the request for an extension until January 9, 2012

to serve and file the Petition for Writ of Certiorari and Appendix in this

matter is granted. Pursuant to this Court's order dated March 18, 2009, any

further extension request must show the existence of extraordinary

circumstances, state what measures are being taken to insure that no further

extension will be required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY ^
^"Clerk

Columbia, South Carolina

December 12, 2011

cc: Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

&

Certiorari to Spartanburg County lc^SO||!VR

Roger L. Couch, Special Circuit Court Judge DEC - 9 onu

S-C Supreme Court
BOBBY GIBSON,

V.

STATE OF SOUTH CAROLINA,

PETITIONER,

PETITION FOR EXTENSION TO FILE

PETITION FOR WRIT OF CERTIORARI

AND APPENDIX

The undersigned counsel would respectfully request a final thirty day extension,

until January 9, 2011, in which to file the petition for writ of certiorari and appendix in the

above-referenced case. In support of this motion, counsel would respectfully show the

Court the following exigent circumstances:

1. The petition for writ of certiorari and appendix in this case are due to be

served and filed today, having been extended by two prior orders of this Court.

2. Counsel is filing the petition for writ of certiorari and accompanying

appendix in the case of Mark Daniel Cureton v. State in this Court today. Counsel filed

the brief of petitioner in the case of Tommy Novack Lloyd v. State in the Supreme Court

on December 2, 2011. Counsel filed the petition for writ of certiorari and accompanying

appendix in the case of Leonard G. Stanfield v. State in the Supreme Court on November

22, 2011. Counsel filed the petition for writ of certiorari and accompanying appendix in

the case of William Avinger v. State in the Supreme Court on November 21, 2011.



Counsel filed the petitions for writ of certiorari and accompanying appendices in the

cases of Mark Bolte v. State and Stanley DeHart v. State in the Supreme Court on

November 7, 2011. Counsel filed the initial brief of appellant and designation of matter

in the case of State v. Randy Edward Anderson in the Court of Appeals on November 4,

2013. In October, 2011, Counsel filed the petitions for writ of certiorari and

accompanying appendices in the cases of Curtis Jerome Mitchell v. State, Ismael Cruz v.

State, Vincent J. Beaton v. State, Gary Louis Cunningham v. State, Derek K. Behlke v.

State and Timothy Dinkins v. State. Counsel also filed the petition for rehearing in the

case of State v. Vashaun Ravenel in October, 2011. Additionally in October, 2011,

Counsel had oral arguments in the cases of Michael Jermaine Goins v. State and Marcus

Martin v. State in the Court of Appeals.

3. This request is made in good faith, and not for purposes of delay.

4. As indicated by her consent below, counsel for the state graciously consents

to or does not oppose this request.

WHEREFORE, the undersigned counsel would respectfully request a final thirty

day extension, until January 9, 2011, in which to file.the petition for writ of certiorari and

appendix in this case. Counsel requests that the time limits for filing the petition for writ of

certiorari be held in abeyance pending a ruling on this motion.

Respectfully submitted,

December 9, 2011

I DO NOT OPPOSI

^anda H. uaner •

Deputy ChiefAppellateXJefsniler

3rtM. DudekRobe:

Chief Appellate Defender



{Efje Supreme Court of i§>outf) Carolina

Bobby Gibson Jr., Petitioner,

v.

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County

Trial Court Case No. 2008-CP-42-06126

ORDER

For good cause shown, the request for an extension until December 9,

2011 to serve and file the Petition for Writ of Certiorari and Appendix is

granted. Pursuant to this Court's order dated March 18, 2009, any further

extension request must be based on a showing of good cause and must be

signed by the appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY

Clerk

Columbia, South Carolina

November 10, 2011

cc: Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

NOV -9 2011
Certiorari to Spartanburg County

Roger L. Couch, Special Circuit Court Judgg^ Supreme Court

BOBBY GIBSON,

V.

STATE OF SOUTH CAROLINA,

PETITIONER,

RESPONDENT

PETITION FOR EXTENSION TO FILE

PETITION FOR WRIT OF CERTIORARI

AND APPENDIX

The undersigned counsel would respectfully request a thirty-day extension in which

to file the petition for writ of certiorari and appendix in the above-referenced case. In

support of this motion, counsel would respectfully show the Court the following exigent

circumstances:

1. The petition for writ of certiorari and appendix in this case are due to be

served and filed today, having been extended by one prior order of this Court.

2. Counsel is currently working on the petition for writ of certiorari and

accompanying appendix in the case of William Avinger v. State. Counsel filed the

petitions for writ of certiorari and accompanying appendices in the cases of Mark Bolte v.

State and Stanley DeHart v. State in this Court on November 7, 2011. Counsel filed the

initial brief of appellant and designation of matter in the case of State v. Randy Edward

Anderson in the Court of Appeals on November 4, 2013. Counsel filed the petition for

writ of certiorari and accompanying appendix in the case of Curtis Jerome Mitchell v.

State in this Court on October 28, 2011. Counsel filed the petition for writ of certiorari



and accompanying appendix in the case of Ismael Cruz v. State in this Court on October

24, 2011. Counsel had an oral argument in the case of Michael Jermaine Goins v. State

on October 20, 2011, as well as an oral argument in the case of Marcus Martin v. State on

October 19, 2011, both in the Court of Appeals. Counsel filed the petition for writ of

certiorari and accompanying appendix in the case of Vincent J. Beaton v. State on

October 17, 2011. Counsel filed the petition for writ of certiorari and accompanying

appendix in the case of Gary Louis Cunningham v. State on October. Counsel filed the

petition for writ of certiorari and accompanying appendix in the case of Derek K. Behlke

v. State on October 12, 2011. Counsel filed the petition for writ of certiorari and

accompanying appendix in the case of Timothy Dinkins v. State on October 7, 2011.

Counsel filed the petition for rehearing in the case of State v. Vashaun Ravenel in the

Court of Appeals on October 5, 2011.

3. This request is made in good faith, and not for purposes of delay.

WHEREFORE, the undersigned counsel would respectfully request a thirty-day

extension in which to file the petition for writ of certiorari and appendix in this case.

Counsel requests that the time limits for filing the petition for writ of certiorari be held in

abeyance pending a ruling on this motion.

Respectfully submittec

November 9, 2011

fanda H. Carter

Deputy Chief Appellate Defender



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Spartanburg County
Roger L. Couch, Special Circuit Court Judge

BOBBY GIBSON,

PETITIONER,

V.

STATE OF SOUTH CAROLINA,

RESPONDENT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies the petitionin which to file the petitionfor
writ of certiorari and appendix in the above referenced case has been served upon Suzanne
H. White, Esquire, Assistant General, Office of the Attorney General, Rembert Dennis
Building, 1000 Assembly Street, Rm. 519, Columbia, SC 29201, this 9th day ofNovember,
2011.

Wanda H. Carter

Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me

this 9th day ofNovember, 2011.

_(L.S.)
Notary Public for South Carolina
My Commission Expires: October 2, 2013 .



W$t Supreme Court of H>outf) Carolina

Bobby Gibson Jr., Petitioner,

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County

Trial Court Case No. 2008-CP-42-06126

ORDER

The request for an extension until November 9, 2011 to serve and file the

Petition for Writ of Certiorari and Appendix is granted. Pursuant to this

Court's order dated March 18, 2009, any further extension request must be

based on a showing of good cause.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY

Columbia, South Carolina

October 11,2011

cc: Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



SCCID
South Carolina commission on indigent defense

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803)734-1397

WHC/kam

cc: Suzanne H. White

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

October 10, 2011

c

OCT 10 2011

S.C. Supreme Court
Honorable Daniel E. Shearouse

Clerk, South Carolina Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211

Re: Bobby Gibson v. State of South Carolina

Dear Mr. Shearouse:

The petition for writ of certiorari and appendix in the above-referenced case are due to be
served and filed today. Because of my present workload, I respectfully request a thirty-day
extension of this deadline. No prior extensions have been requested in this case.

By copy of this letter, I am informing Suzanne H. White, Esquire, of the Office of the
Attorney General, of this extension request.

Thanking you for your cooperation and assistance in this matter.

Sincerely,

/anda H. Carter

Deputy Chief Appellate Defender



SCCID
south Carolina commission on indigent defense

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1343
Facsimile: (803)734-1397

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

August 11, 2011

The Honorable Daniel E. Shearouse

Clerk, S.C. Supreme Court
Post Office Box 11330

Columbia, SC 29211

Dear Mr. Shearouse:

The following case falls under the 60 day rule for appeals, and the date we received the
transcript is listed to the side.

Bobby Gibson v. State of South Carolina

BCEIVB25
W 11 20J1

S-C Supreme Court

8/10/2011

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

^ori^ne French

Legal Services Coordinator



•€k

«t

SCCID
SOIIEII CAROLINA COMMISSION ON INDIGENT OFHNM

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803)734-1397

Ms. Pamela E. Green

Circuit Court Reporter
121 Bradford Crossing Drive
Roebuck, SC 29376

Dear Ms. Green:

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

August 4, 201
AUG - 4 2011

S.C. Supreme vGpurt

Please provide us with the following transcript:

Bobby Gibson v. State of South Carolina Case #: 08-CP-42-06126

County: Spartanburg Date of Trial: September 14, 2010

Presiding Judge: Roger L. Couch

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

If you are aware of any co-defendants or if the Attorney General's Office has already
requested a transcript, please let us know.

cc: S.C. SiiDreme Court

Attorney General's Office

Sincerelv.

VMUL- StXjg^udA_
)riene French

Legal Services Coordinator



114 Whitselt Street

Greenville, South Carolina 29601

J. Falkner Wilkes
Attorney at Law

June 29, 2011

Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense
Post Office Box 11589

Columbia, South Carolina, 29211-1589

JUL 11 2011

S.C. Supreme Court

Telephone: (864) 282-1292
Facsimile: (864)271-6035

JUL 0 1 2011

SC Court of Appeals

Re: Bobby Gibson, Jr. 171440, v. State of South Carolina
2008-CP-42-6126

Attention: Loriene French

Dear Ms. French,
I am providing herewith an affidavit of indigent status for Bobby Gibson

that I received in the mail today. I will forward the additional material you
requested tomorrow.

SiiLce^ely,

c. (letter only)
Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL

Post Office Box 11549

Columbia, SC 29211

Tanya Gee, Clerk
South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

alkner Wilkes



Bobby Gibson, 171440
Q2A-223
Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



J. Falkner Wilkes
Attorney at Law

114 Whitsett Street Telephone: (864) 282-1292

Greenville, South Carolina 29601 Facsimile: (864) 271-6035

June 28, 2011

Daniel Shearouse

Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

Re: Bobby Gibson, Jr., 171449 v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse,

I represented the Appellant, Bobby Gibson, Jr., in a post conviction relief
action in the circuit court. I have filed a notice of appeal in that case. I am
enclosing an original and six copies of a Motion seeking an order relieving me as
counsel in this case. I have served copies on OID, the Applicant, and the
Respondent.

If there is anything else that I need to do to further this effort please let me
know.

Because I believe Mr. Gibson may qualify for OID representation I have not
requested a transcript in this case. It is my understanding that the Motion will stay
the time in which to do so. If this is incorrect please let me know right away.
Otherwise, I will await a ruling by the Court.

RECEIVER ^Si^erely,
JUN 3 0 2011

c. S.C. SUPREME COURT

Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL

Post Office Box 11549

Columbia, SC 29211

J. Falkner Wilkes



Robert M. Dudek, Chief Appellate Defender
Division ofAppellate Defense
Post Office Box 11589

Columbia, South Carolina, 29211-1589
via facsimile also to: (803) 734-1397

Bobby Gibson, 171440
Q2A-223
Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



J. Falkner Wilkes
Attorney at Law

114 Whitsett Street Telephone: (864) 282-1292
Greenville,South Carolina 29601 Facsimile: (864)271-6035

June 28, 2011

Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense
Post Office Box 11589

Columbia, South Carolina, 29211-1589

Re: Bobby Gibson, Jr. 171440, v. State of South Carolina
2008-CP-42-6126

Attention: Loriene French

Dear Ms. French,
I amproviding herewith copies of documents relating to Mr. Bobby Gibson,

Jr. I am making a motion to be relieved as counsel in this case. Because Mr.
Gibson is currently incarcerated and has been for quite some time, I believe he
may qualify for representation by indigent defense. I have notified him of the
process and provided him the appropriate affidavit for him to fill out. He did not
fill that out at my last meeting with him and he has not returned it to me since our
lastmeeting. I have explained to him that the affidavit is necessary for your office
to be able to evaluate his case for potential representation.

Because I have done all that I can to assist in the facilitation of counsel
through your office I am now moving to be relieved.

Sincerely,

cJtx.
v_^ alkner Wilkes

c.

Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL

Post Office Box 11549 jun 3 0 2011
Columbia, SC 29211

S,a SUPREME COURT



Daniel Shearouse

Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

Bobby Gibson, 171440
Q2A-223
Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



The State of South Carolina

In the Supreme Court

Appeal from Spartanburg County
Court of Common Pleas

(Post Conviction Relief Case)

Roger L. Couch, Circuit Court Judge

Case No.: 2008-CP-42-6126

Bobby Gibson, Jr, 171440, Appellant,
v.

State of South Carolina, Respondent.

MOTION TO BE RELIEVED AS COUNSEL

J. Falkner Wilkes hereby moves to be relieved as counsel in the above

captioned case.

The undersigned was retained to represent the Appellant on a Post

Conviction Relief matter. The PCR matter has been concluded with a final order

dismissing the Application in this case. The Applicant desired to pursue an appeal

so a Notice of Appeal was timely filed. The undersigned has met with and advised

the Petitioner of his right to have a retained counsel on the appeal of his case and,

if he could afford one, that the Applicant could make application to the Office of



Indigent Defense for representation on the appeal.

The undersigned believes that the Applicant is fully aware of his rights as to

counsel and what he needs to do to have the Office of Indigent Defense review his

case to determine if the Applicant qualifies for services. The undersigned has

advised and offered to assist the Applicant in the process of submitting an

affidavit of indigent status to OID. The Applicant has been provided with the

appropriate affidavit but has elected not to fill it out and submit it to OID.

The undersigned has fulfilled his obligations in the post conviction relief

matter, including the filing of the Notice of Appeal and advising the Applicant of

deadlines for ordering the transcript and the need for retaining counsel or

submitting the necessary paperwork to OID for review.

Counsel has not been retained to pursue the Petition for Writ of Certiorari,

nor provided with costs for doing so by the Applicant. Wherefore, the undersigned

hereby moves to be relieved of counsel in this case.

Respectfully submitted,

ilkner Wilkes

114 Whitsett Street

Greenville, SC 29601
(864)282-1292
(864) 271-6035 facsimile

Counselfor Appellant



The State of South Carolina

In the Supreme Court

Appeal from Spartanburg County
Court of Common Pleas

(Post Conviction Relief Case)

Roger L. Couch, Circuit Court Judge

Case No.: 2008-CP-42-6126

Bobby Gibson, Jr, 171440, Appellant,
v.

State of South Carolina, Respondent.

CERTIFICATE OF SERVICE

I certify that I have served a copy of Notice of Appeal on the Respondent by
placing a copy of same in the United States Mail, first class postage prepaid, this
28th day of June, 2011 addressed as follows:

Suzanne White, Assistant Attorney General
Post Office Box 11549

Columbia, SC 29211

Robert M. Dudek

Chief Appellate Defender
1330 Lady Street, Suite 401
Columbia, SC 29201

Bobby Gibson, 171440
Q2A-223
Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



June 28, 2011.

Respectfully submitted,

7alkner Wilkes

114 Whitsett Street

Greenville, SC 29601
(864)282-1292
(864) 271-6035 facsimile

Counselfor Appellant



JUN-17-2011 FRI 02:42 P.M J^ALKNER WILKES FAX NO. WV16035

J. Falkner Wilkes
Attorneyat Law

P. 01

JJ'A 1 6 2011

SC Court of Appeals

114 Whitsett Street
Greenville,South Carolina 29601

Telephone; (864)282-1292
Facsimile; (864)271-6035

June 17,2011

Tanya Gee, Clerk
South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211
via facsimile also to: (803) 734-1839

JUN 20 2011

S.C. Supreme Court

Re: Bobby Gibson, Jr., 171*449 v. State of South Carolina
2008-CP-42-6126 , , n

Dear Ms. Gee,
I represented the Appellant, Bobby Gibson, Jr., in a post conviction relief

action in thecircuit court. I am enclosing herewith a Notice of Appeal and
Certificate for service in the above case. Because Mr. Gibson is incarcerated he
may qualify for representation by the Division of Appellate Defense. I am
therefore providing a copy of the Notice of Appeal to the Office of Indigent
Defense.

Because I believe Mr. Gibson may qualify for OIDrepresentation I will not
request a transcript unless it appears thatOIDwillnot engage oryou direct me to
do otherwise.

Sincerely,

Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL

Post Office Box 11549

Columbia, SC 29211
via facsimile also to: (803) 734-4113

alkner Wilkes



JUN-17-2011 FRI 02:42 PM J-CALKNER WILKES FAX NO. 8P^716035 P. 02

and a copy also delivered to:

RobertM. Dudek, Chief Appellate Defender
Division ofAppellate Defense
Post Office Box 11589

Columbia, South Carolina, 29211-1589
via facsimile also to: (803) 734-1397



JUN-17-2011 FRI 02:42 PM J ^ALKNER WILKES FAX NO. 8P^716035 P. 03

The State of South Carolina

In the CourtofAppeals

Appeal from Spartanburg County
Court of General Sessions

Roger L. Couch, Circuit Court Judge

sc Court tfW*

JUN20 20U

Case No.: 2008-CP-42-6126 sq( supreme Court

Bobby Gibson, Jr, 171440, Appellant,
v.

State of South Carolina, Respondent.

NOTICE OF APPEAL

Appellant appeals from the ORDER OF DISMISSAL attached hereto which
was signed by the Hon. Roger L. Couch on the 16th dayofMay, 2011 andwhich
was entered bythe Clerk in the record on 17th day of May, 2011.

Counsel received a copy of saidorder on the 23rd dayofMay, 2011. A copy
of said Order is attached hereto.

Respe/trully submitted,

J7?alkner Wilkes
114 Whitsett Street

Greenville, SC 29601
(864)282-1292
(864) 271-6035 facsimile

Counselfor Appellant



JUN-17-2011 FRI 02:42 PM J ^ALKNER WILKES FAX NO, 88^-716035 P, 04

Other counsel of record:

Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL

Post Office Box 11549

Columbia, SC 29211



JUN-17-2011 FRI 02:42 PH J ^ALKNER WILKES FAX NO, 8Pi?716035

The State of South Carolina

In the Court of Appeals

Appeal from Spartanburg County
Court ofGeneral Sessions

Roger L. Couch, Circuit Court Judge

CaseNo.:2008-CP-42-6126

Bobby Gibson, Jr, 171440,

State of South Carolina,...
v.

CERTIFICATE OF SERVICE

P, 05

RECEIVED
JUN 20 2011

S.C. Supreme Court

. Appellant,

Respondent.

I certify that I have serveda copy of Notice of Appeal on the Respondent by
placing a copyof same in theUnited States Mail, first class postage prepaid, this
17th day of June, 2011 addressed as follows:

Suzanne White, Assistant Attorney General
Post Office Box 11549

Columbia, SC 29211

M. Hope Blackley
CLERK OF COURT

PO Box 3483

Spartanburg, SC 29304-3483



JUN-17-2011 FRI 02:42 PM J ^LKNER WILKES

Robert M. Dudek

ChiefAppellate Defender
1330 Lady Street, Suite 401
Columbia, SC 29201

June 17,2011.

FAX NO. 86*9716035

Respectfully submitted,

J.I^her Wilkes
114 Whitsett Street

Greenville, SC 29601
(864)282-1292
(864) 271-6035 facsimile

Counselfor Appellant

P. 06



114 Whitsett Street

Greenville, South Carolina 29601

J. Falkner Wilkes
Attorney at Law

June 17,2011

Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211
via facsimile also to: (803) 734-1499

Telephone: (864) 282-1292

Facsimile: (864)271-6035

JUN2 0 2011

SC.SUPREME COURT
HiRe: Bobby Gibson, Jr., 171449 v. State of South Carotina

2008-CP-42-6126

Dear Mr. Shearouse,
I represented the Appellant, Bobby Gibson, Jr., in a post conviction relief

action in the circuit court. I am enclosing herewith a Notice of Appeal and
Certificate for service in the above case. Because Mr. Gibson is incarcerated he

may qualify for representation by the Division of Appellate Defense. I am
therefore providing a copy of the Notice of Appeal to the Office of Indigent
Defense.

Because I believe Mr. Gibson may qualify for OID representation I will not
request a transcript unless it appears that OID will not engage or you direct me to
do otherwise.

Sincepely,

alkner Wilkes

Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL

Post Office Box 11549

Columbia, SC 29211
via facsimile also to: (803) 734-4113



and a copy also delivered to:

Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense
Post Office Box 11589

Columbia, South Carolina, 29211-1589
via facsimile also to: (803) 734-1397



The State of South Carolina

In the Supreme Court
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STATE OF SOUTH CAROLINA:

COUNTY OF SPARTANBURG

Bobby Gibson, Jr., #171440,.

.Applicant,

v.

LStateof South Carolina,

-Respondent.

IN THE COURT OF COMMON PLEAS

SEVENTH JUDICIAL CIRCUIT

2008-CP-42-6126

3

O

m

CO

r-

o

ORDER OF DISMISSAE"

-<
ro

en

—im

C3 • —
cor

oo
o<=:

.'-•: •:;•:* i^T&nlatte^comesbefore the Court-by way ofan Application for Post-Conviction Relieffiled.

NovemberJ4>2:008: The;Respondent made its Return on or about August 20,2009. An evidentiary

hearing into the matter was convened on September 14, 2010, at the Spartanburg County

Courthouse. J. Faulkner Wilkes, Esquire, represented the Applicant. Suzanne H. White, Esquire, of

,the South CarolinaAttorney General's Office, represented the Respondent.

At the hearing, the Applicant testified on his own behalf. William Roberts, Investigator hired

by Applicant's Counsel, also testified on behalf ofthe Applicant. Thomas A. M. Boggs, Esquire,

Jane Millwood, and Robert Rosenberg also testified. This Court also had before itacopy ofthe trial

transcript, the records ofthe Spartanburg County Clerk of Court, Applicant's appellate records, the

.Applicant's records from the South Carolina Department ofCorrections, and all exhibits entered into

evidence at the hearing.

PROCEDURAL HISTORY

-.7. ~: The Applicant is presently confined in the South Carolina Department of Corrections

:pursiianttb orders ofcommitmentofthe Clerk ofCourt for Spartanburg County. The Applicant was
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indicted at the November 2004 and January 2005 terms of the Court of General Sessions for

Spartanburg County for Possession of Crack Cocaine (2004-GS-42-4363) and two counts of

^Trafficking in Cocaine (05-GS-42-0073) (05-GS-42-0074). Thomas A. M. Boggs, Esquire,

represented the Applicant. "On April 8, 2005, the Applicant proceeded to trial after which he was

found guilty as indicted. The Honorable Doyet A. Early III sentenced him to confinement for a

period offifteen-(15)years and$15,000 forPossession ofCocaine; thirty (30) years and$200,000 for

the first count of Trafficking;in Cocaine; and thirty (30) years and $50,000 for the second count of

Trafficking iniCbcaine:: Each;,sentence runs concurrently toApplicant's first charge ofTrafficking in

-Qoealh'e^S^ :

*', -•";:- :r;A4imelyNbticiofAppeal-was filed onApplicant's behalfand anappeal was perfected. The

South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Gibson.

Unpublished Op. No. 2006-UP-372 (S.C. Ct. App. filed October 31,2006). On December 13,2007,
__„ ••-«• vO

the Supreme Court denied the Petition for Writ ofCertiorari filed on the Applicant'̂ behalf. T^2
— ^ S^°_

Remittitur was issued on December 17, 2007. rn — ot'5'.
ro «_• cor

In his current Application, the Applicant alleges that he is being held in custod| un^fuJPjgO
zsz . _
r~ -r.

[TJ rofor the following reasons: : [TJ ro

L Ineffective Assistance of Trial Counsel, in that;

a. Counsel failed to properly investigate andprepare for trial,
b. Counsel failed to call witnesses relevant to the defense theory ofthe case,

; c. Counsel failed to properly investigate, present evidence, cross-
examination and make motions to suppress the evidence,

d. Counsel failed to move for a mistrial or curative instructions when jurors
•---•;. : saw the Applicant inprison jumpsuit and shackles during a break in the

•'";>.'!: -'•- :txial, "•-•;;.-• ;;v \
"..'"^ "- f e::. ^Counsel" failed^ttxargue and preserve legal issues for appellate review,
•--'"' > f: ^Counsel failed to object and adequately challenge the alleged traffic stop
--, '• > : t --and the resulting fruitsx)fthe arrest and search,

."-i - t g; -Counsel failed to Object and adequately challenge the qualifications ofthe

--; Page 2of 14 /^/
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State's Expert witnesses,
h. Counsel failed to properly conduct discovery and obtain information

;;;• relevant to the defense of the case,

: ;i. Counsel failed to challenge the introduction of prejudicial evidence of
~; ; mother's: funds;

j; Counsel failed ;to move for a continuance based on the accident and
-• ' admission-of Applicant to ER on the day of trial;

2. Ineffective Assistance of Appellate Counsel, in that;
-a. Appellatexounsel failed to properly research case and present proper ^ oo

••. '•'•': issues including, but not limited to, the denial of Applicant' smotiorSbr 2 >0
• •-•:.. •'.'.' directed verdict, when specifically asked to do so by Applicant; ancg =a ^m

•- ••."•.- -:.--- --••-:•>•• ,.,-:. ,.;/.;•-...- •:,. m __ ro —
: ^ "b'3^~:. •: ^Failure:of-the^State,to Comply with Applicable Rules of Discovery, in tkat; >j g^r;
:}.::;: 3K^; .[|:ai;St^ material including, but not limited to^the -^ cr>oo
v •^I?;-:^: ^i>'i:;vide^s,:.tapesVcMllogs^and other evidence ^ 3 3c=
•" v"-~ :i^~v ^•-b.P'SWe^with^efd.rdiscoverable material including, but not limited tofrhe »• g5
'" v:;; yr ;^- T:j:.;; warrants"6;btained:for the search(s) of real property. -< en _<

FINDINGS OF FACT AND CONCLUSIONS OF LAW

: This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post conviction relief hearing, along with review exhibits entered at the hearing.

This Court has further had the opportunity to observe the witnesses presented atthe hearing, closely

pass upon: their credibility and weigh their testimony accordingly. Set forth below are the relevant

findings offacts and conclusions oflaw as required pursuant to S.C. Code Ann. §17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant-alleges he received ineffective assistance of counsel. In aPCR action, "[t]he

burden ofproof is on^the applicant to prove his allegations by apreponderance ofthe evidence."

Easier v.. State", .351 S.C. 385, 389,570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).

Where; iheffoetive::assistahce:of:counsel Is:alleged as a ground for relief, the Applicant must prove

:triM "epimsell conductso undermined the proper functioning ofthe adversarial process that the trial

•cannot be'relfed upon^as-havirigproduced ajust result." Strickland v. Washington, 466 U.S. 668,

Page 3 of 14 /h
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104 S,Ct.:2052,:2064,;80 L.Ed.2d674, 692 (1984); Butler v. State. 286 S.C. 441, 334 S.E.2d 813

The proper measureiof performance is whether theattorney provided representation within

therange ofcompetence required incriminal cases. Courts presume that counsel rendered adequate

assistance and made all significant decisions in the exercise of reasonable professional judgment.

Butler, Id The Applicant must overcome this presumption to receive relief. Cherry-V. Stgfe, 2>P

SC 115, 386 SE 2d 624 (1989) ^ ^ ^'^
cc >j crop

' Courts use atwo-pronged test in evaluating allegations of ineffective assistance ofjgungglT^ jji
O OC OO

Fust, the Applicant must prove that counsel's performance was deficient. Under this ^Dng,-§ttorn|̂

performance is measured by its "reasonableness under professional norms." Cherry, 300 S.C. at 117,

385 S.E.2dat625, citing Strickland. Second, counsel's deficient performance must have prejudiced

the Applicant such that "there is areasonable probability that, but for counsel's unprofessional errors,

the result ofthe proceeding would have been different." Cherry. 300 S.C. at 117-18, 386 S.E.2d at

625.

Failure to Properly Investigate and Preparefor Trial

Regarding Applicant's allegation that Counsel failed to properly investigate and prepare for;

trial, this Court finds no factual basis for this claim. This Court also finds that Counsel's testimony

was more credible than Applicant's as to this issue. Counsel is an experienced trial attorney with

over thirty years of experience-representing clients on serious charges. Counsel testified that he;

;cbnducts:tesearch:to remain updatedon the latest caselawregarding his cases, inparticular onissues

:de;aliiig withf's:earches:and:seizures,. Counsel testified that he reviewed all discovery materials and

:madeJMSfioni to'obtain any vidJ>o:or audiotape evidence ofthe Applicant's stop. However, Counsel

;:••• 5: ::: Page4 of 14
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testified and records reflect that there was no video or audiotape available. Counsel also made

Motions in an attempt to suppress any and all evidence found as a result ofthe stop and subsequent

searches of Applicant's home and:business.

"Failure-to conduct an independent investigation does not constitute ineffective assistance of

counsel when the allegation is supported only by mere speculation as to the result." Moorehead v.

State 329 SC 329 496 S E 2d 415 (1998) This Court finds that the Applicant has fafied ISmeei
' - i ~ ^H1

o g ;-im
his burden ofproof as to this claim The Applicant failed to present any testimony or e^idefiae thg^

CD —
CO ^j COp

Counsel would have discovered had he conducted additional investigation. This CoGi finals thg^g
o =c 0o

Counsel was very thorough and competent in his representation ofApplicant and filed atTappibpnate^
~< en Zs

: Motions to protect Applicant's interests. Furthermore, this Court finds that Counsel was well

prepared for trial. Therefore, this claim is denied and dismissed.

. Failure to Call Witnesses Relevant to the Theory ofthe Case

Applicant alleges that Counsel was ineffective for failing to call witnesses relevant to the

theory of the case. However, Applicant failed to meet his burden of proof as to this claim, in that

Applicant failed to allege what witnesses Counsel did not call and presented no testimony or

evidence at the hearing to support his claim. In addition, Counsel testified that the only witnesses

.that would have been:able to testify as to the traffic stop were the police who arrested Applicant.-

Prejudice from-trial counsel's failure to interview or call witnesses cannot be shown where the

- -witnesses^ not/testify atpdstconviction relief. Underwood v. State, 309 S.C. 560, 425 S.E.2d 20

.:•.:' ::ri99^:Blssettev;-Th^mpsbn.;915F:2 (4thCir. 1990), cert, denied, 499U.S. 982(1991). The

: ::Applicants niems^eculatlbn.asfoAvhat ^witnesses' testimony would have been cannot, by itself,

i :satisfy hisburden ofshowing prejudice. Clark v. State, 315 S.C. 385,434 S.E.2d 266 (1993); Glover

Page 5 of 14 /7„/
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\v. State. 318 S.C. 496; 458-S.JE.2d 538 (1995). An Applicant must produce the testimony of a

fav6rable:;witriess or otherwise offer the testimony in accordance with the rules of evidence at the

PCR hearing in order to establish prejudice from the witness' failure to testifyat trial. Bannisterv.

State,:333;S.C:298:509 S.E:2d 807 (1998). Applicant produced no favorable testimony or ^neSg
•• I- -'••••:::; ^ >o
- _••.••••-... ZT Z~ ^r

thereforerthis claim is "denied and dismissed. o 55 ^S

-- . — CD —

-Failure to Properly Argue for Suppression of[Evidence, Including EvidenljE —J §5^ij-n
---:.-;.--'; >• -o ^oo

- - Obtdined.ds a Result ofthe Traffic Stop and Evidence Obtained at Applicant's-Mome_ b|
" " ':- "- -•-"•-•: rn ro 5

Applicant alleged that Counsel failed to properly argue for the suppression-^ e'^ienc^

obtained as a result of a traffic stop and search atApplicant's home and business. This Court finds

Counsel's testimony to be morecredible thanApplicant's asto this issue. This Court also finds that

Counsel was wellprepared and argued zealously for suppression of the evidence.

Applicant also alleged that the evidence should have been suppressed because the search

warrant he received was unsigned, but Counsel failed to argue that point. According to the record.

:the testimony indicating that an unsigned warrant was served (at the home) is double hearsay and

•;neither witness with knowledge of the warrant's service procedure was present at the hearing.

"Additionally, it is clear that a signed-warrant was issued prior to the search actually taking place.

Since the: warrant was signed at the time, of the search, State v. Covert should not apply. State v;

"Covert. 382 S.C 205 (20.09).: Covert does not require the judge's signatures on the copies ofthe

^:w^aftsSrhishedpur^utot;fo:§;.G, Code; Ann. §17-13-150. Furthermore, the Applicant presented

;'-no evidence:c»hf]rmmgtKat%-sighed warrant wasn't served at the time ofthe search. The record

'- ;oriy states that an unsigned copy wasfound at each location one and ahalfmonths after the search.

Xastly, the record has: no evidenceJthat anyone was present at the business to be served at the time of

Page 6 of 14
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the search;;

::; .; The standard in a motion for PCR is ineffective assistance of counsel and that a change in

result would have occurred had counsel been effective. The applicant raised the issue ofstaleness as

to theunformation relied on by the search warrant. Based on State v. Thompson, the information
" ' ::..' '"• •"-.-. - '.'••"'•-. —s- »*o

- . - - -. : -•_-•, • .---.•- _&. c=>

.'relied;;on-in the "search-warrant was not stale: i^. ZZ
y£c i;:':^S.:l::tJ; -:>;:r:^::z:';;i: ?•;:'.: :- :> ° g
::-:: :;-;;; We h^^addr^ss^anii-reject^ Thompsonclaim that the information containecnin ffil
: >::: 3^;affi3ayit;supp^ing^he-warrant;was stale,:and therefore could not have been the£5asis-ef
i:;;: :;-;aTihdmg; ofpf:obab;le:iause;;:in Order for ah affidavit to support probable cause,jgit most
:; ^Cristjffe;;^ the time of the issuance of the warrant as to3&stif£j.
I .:-:..:: ri-fi;nying\of;pro.babIe^;catis"e at thattime." State v. Winborne, 273 S.C. 62. 64, 25j4rg.Er^i

::;: ?;297. 298 (l979}-(mtenial quotation marks omitted). "An affidavit which fails afiSgetKSr
;;;- tcTstate thetime of the occurrence of the facts alleged is insufficient." Id_

: There is, however, ho fixed standard or formula establishing a maximum allowable
interval between the date of events recited in an affidavit and the date of a search

warrant. United States v. McCall 740 F.2d 1331. 1336 C4th Cir.1984). This court has

explained that the acceptable length oftime betweenthe establishmentof probablecause
and the execution of the warrant depends on a variety of case-specific factors:

: While the lapse of time involved is an important consideration andmay in some cases be
controlling, it isnot necessarily so•; There areother factors tobeconsidered, including the
nature of the criminal activity involved, and the kind of propertyfor which authority to

: : search" is sought.

- _ State v.:Coms. 310 S.C. 546. 550-51. 426 S.E.2d 324. 326 (Ct.App.1992) (quoting
United States v. Steeves, 525 F.2d 33 (8thCir.l975)).

. The record in this case contains ample support for the trial court's rejection of
Thompson's assertion thatthecircumstances providing probable cause for the search had

•--- :• gmwri: stale by the time the; warrant was executed. The affidavit provides that the
; >::.. 3; ihforTnant.:had:observedjT^ in possession of crackcocaine within the past 72
: ;:::: .;; ^HomsST&affidavit was\sworn onthe same day the magistrate issued thewarrant, and
. l?~. :^;-Qfficer PMlips-eScecutef the warrant the day after itwas issued. Additionally, the record
; -;;;>; ^: -reveals^ MS%e-ir^rmationreceived from the informant was not an isolated incident.

•;::"• -:: ;:|̂ HIi|s-:tes^ifie;d:Mt;hea^rmed the magistrate that Thompson was the subject ofan
;• - : ongoing narcotics investigation conducted during the several months prior to obtaining

the warrant.
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-'- Given thecontinuous nature of thealleged drug activity, wefind therecord supports the
- : trial court's"finding that itwas reasonable for the magistrate to conclude that Thompson

- ; - would befound inpossession ofillegal substances. Although isolated sales ofnarcotics
- -:. unquestionably occur,:it is generally recognized that "narcotics conspiracies are the very

• -; paradigm of the continuing enterprises for which the courts have relaxed the temporal
'•• :•- -•'. requirements ofnon^staleness," United States v. Rowell. 903 F.2d 899.903 f2dCir,1990)

.-. -' -;>(quotation marks ;and:;citation:omitted); see also Donaldson v. State, 46 Md.App. 521,
~- >42-0; A:i2d:281.386 :(i;980) (noting that the selling ofdrugs, by itsnature, isanongoing

;; .^: :-"aciiyit|r^
>>l- ~;PhillipJ tesfiniQn^:thaTf|iorhpsbn was the subjectof an ongoing narcotics investigation ^
: :S;: .Hdfflof:su^estm^Efetejl incident,: but rather described aprobable continuing cbursQf J!
-il-£: 3:ill§aldrug]a^ therefore, with the trial court that the proba@ casge » ^
;;;::::;;; 3^p^iegtei^i^;5iip^Hed:^ issuance ofthe warrant, continued to exist at thf^jtim&of |^
•".""-:-" ^-its'^executioh."--:;:-'-'C:- :::: 5? ^j crop
1 -;;•'• --'-"":.-•-•—•- >..,-.-.-•• ••••• -- - r- zz-^m
-v.-:;-. :;-.::: : -•.-< --•.->- - ^ :s °ob
:State v.Thompson, 363 S.C.;i92 (S.C. Ct.App. 2005). £ ^ g°

I. ;.•'•...•• r~ "5T cr^D

-: ;:: As discussed in the excerpt from Thompson, there is no definite interval oftime<ui w^ch m

authorities must act on information used to obtain a search warrant. Additionally, a case-by-case

approach is used in examining the factors involved. Furthermore, the type ofcriminal activity is very

important in determining ifthe informant's information was stale (see U.S. v. Rowell above). Here

the interval oftime did not create astaleness issue based on the facts ofongoing information ofdrug

activity which was deemed to be reliable. Therefore, there was effective assistance ofcounsel; and,

even ifthere wasn't effective assistance, based on Thompson the result ofthe case would not have

••changed.- Therefore, .this claim is.denied; and dismissed.

; I r; ::^;. .::;--; : ^CiFa\fure\to Object to Chain of Custody

: :: I ::j:igp/litarit& chain of custody of the drugs should have been objected to .

;;h^ause;Df^^ the alleged improper signing of the forms by the evidence

•:c£toMaS: :f obeli Rbsenburg: and Jane Millwood, both evidence custodians at the time of

Applicant's arrest and trial, testified at the hearing. Although there; was much testimony regarding

Page 8of 14 ~//ffi



the forms-and whetherlornot they were proper, this" Court finds that the issue lacks merit. According

to the record,, Millwood testified as: to her participation in the chain of custody of the drugs;

:therefore;:;the forms were never entered into evidence or used at Applicant's trial. This Court finds

that the alleged improper paperwork is simply cumulative in the light of the fact that Millwood

testified as to the chain at trial Therefore, this claim is denied and dismissed.

— >o
Furthermore, the record indicates that the evidence was secured, subsequently ffialyz^d, affi^

confirmed to be crack cocaine "Proof of chain of custody need not negate all RgssihiTjty gor
i— 2o"nrT]

tampering, but must establish acomplete chain ofevidence, as far as practicable." Stated- Wiffiarrgg
.... r- ••£ cr^

:297:S.C. 290, 293, 376 S.E:2d 773, 774 (1989); State v. Wells, 336 S.C. 223, 230, 426^.E.^81^

817 (Ct. App. 1992) overruled on other grounds by Burgess v. State, 329 S.C. 88, 495 S.E.2d 445

(1998). Evenif counsel should have challenged the chain of custody, there is no evidence thatthe

Applicant was prejudiced by counsel's failure to do so. Therefore, this allegation is dismissed.

- Failure toMovefor Mistrial when Applicant was Observed in Prison Garb

This Court finds thatthe Applicant has failed to meet his burden ofproofas to this claim.

This Court alsoTmds Counsel's testimony tobemore credible than Applicant's testimony asto this

.issue.: Applicant testified that on the second day ofthe trial, as he was arriving for court, there were ••

.- threeJurors standing outsjde:of the jury room who saw the Applicant in his prison uniform and;

;; -:;shatWesr;:3Co:£i^ no: recollection oftheApplicant ever being seen inshackles;

^iidyv'everrCo^ that aMotion for Mistrial would have been successful juston that

vissue^TSfrpower pf a;court to; declare a mistrial ought to be used with the greatest caution under

urgent circumstances,and for very plain and obvious causes" stated into the record by the trial judge.

:State "v. Kirby, 269 S.C. 25, 28, 236 S.E.2d 33, 34 (1977). Granting of motion for mistrial is an

Page 9 of 14



extreme measurethat should-be taken only where an incident is so grievous that prejudicial effect

:canbe removedln no other way: State v. Beckham, 334 S.C. 302, 513 S.E.2d 606 (1999). Mistrial

;should notbegranted unless absolutely necessary; toreceive mistrial, defendant must show error and

:resultins^:eitidice:: StMev^Gouhcil, 33.5 S.C. 1, 515 S.E.2d508 (1999). This Court finds that even
^ <^.. _...j_ . .„ ,. ... ,. ,_.. 2 o "D

: :: IfGbMseLhad^-made ¥Mofibh forMistriai: the Motion would not have been successfiti, so;ryerfct£2

-;:;.;-„.^.-..£:,;>-,•:;^:^:-.;;:..;:;;>:^--v: v.; .-.;•-.. .-.. ^ -< ^e?2-*
::::: :CounSei::s-per^ to;this issue, Applicant suffered no prejudice"] Thefefoce,^ JJ:
""•;?•:"• "::•" '~---^v"^:-i"- •->:;::^:--:r-..i^ .::••: - r" ^"^m

" :thls'claimls denied and dismissed; o zz c^o
.. ••" "'...•'""• :•'":/•••'•"' - -'- ••-.•:...-'•:-•••-.-... ;x _ oc

; :: ~ Failure.to Properly Argue and Preserve Legal Issuesfor Appellate Reviefil g> E5'

•The Applicant argued that Counsel failed to properly preserve the issue of the unsigned

search warrant. This Court finds thatApplicant, even if Counsel failed topreserve the issue, failed

to demonstrate any prejudice. Applicant failed to produce any evidence that this issue would have

:succeeded on appeal had it been preserved by Counsel. As indicated previously, the State was able

;toLprbduce signed search warrants and based on the case law, it is clear that even ifCounsel had

timely objected,' the appeal would have failed. Therefore, this Court finds that he has failed to meet

his burden of proofand the. claim should be denied and dismissed;

••'.':;'• f--- ::;;;- FailureloProperly Challenge State's Expert Witnesses

'-'.- ~~^r~ "- ^IhtApplic^t'sZcaseVoni^ one;:witness was qualified as an expert witness, Beth Vaughn, the:

iCforenslceheh^ SheriffsOffice. However, Applicant failed to present

;; :an£te^timon£ claim that Counsel was ineffective for failing to properly

:-:ch"allerige;:her qualifications'. /In regards to Counsel's challenging the witnesses on cross-

examination, this Court finds that Applicant failed to meet his burden ofproof in showing any

deficiency on Counsel's behalf. The nature and scope ofcross-examination is inherently amatter of

Page 10 of 14 /Iff



•trialtactics. United States v-Nersesian, 824 F.2d 1294,1321 (2nd Cir. 1987). "[A] defendant has a

'burden ofsupplying sufficiently precise information,' of theevidence thatwould have beenobtained

had his counsel undertaken the desired investigation and of showing 'whether such information ...

;would have produced a-different result.'" UnitedStates v. Rodriguez, 53 F.3d 1439, 1449 (7th Cir.

;1995). The Applicant did not proffer any; questions counsel allegedly failed to ask, and did not

•present-any-testimony showing the witnesses' answers at trial would have been different.
--.:-"-.,.;- " ~- _, r>a CO
./-.--"'" -& CD T!

Accordingly, the Applicant has not shown"that adifferent approach to cross-exarmhatiojig/ouIStav^o

° 5 P-•been beneficial to thedefense. Therefore, this claim is denied and dismissed. rn — tt>~*21
52 —J cop

Failure to Challenge Introduction ofPrejudicial Evidence ofMother's Funzft 1° °o0'

The Applicant; failed to present any testimony or evidence in support of thf|}allegation:-h
"^ en 3!

Therefore, this Court finds that he has failed to meet his burden of proof and the claim should be

denied and dismissed.-

; Failure-to Movefor Continuance Based on Accident on Dayof Trial

Applicant alleged that Counsel should have requested acontinuance when the Applicant was

involved-in a traffic accident on his way to court for trial. However, this Court finds that the

:Applicant:failed to meet his burden ofproof as to this issue. "Where there isno showing that any

/other-^ilferice; on:behalfbffe^ellantcould have been produced or that any other points could

;;haye::iJee1xraisedhad Inbre: time been granted for the purpose of preparing the case for trial," a'

:cplrtinu^el|iHmecessary:: Stated. Williams, 321 S.C. 455,459,469 S.E.2d49,51-52 (1996). The

Applicant does notclaim that hewas denied access to witnesses or lacked time to prepare aspecific

defense. Furthermbre, the Applicant must show actual prejudice from the denial ofa continuance.

Skeen v. State, 325 S.C.210, 213-14, 481 S.E.2d 129, 130-32 (1997) [Absent showing that
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additional preparationlwould have benefitted defense, counsel's failure torequest continuance did not

resulfln ineffective assistance]. Accordingly, since "it is unclear what the additional preparations

would hiyeyielded...-." the,:Applicant hasnot showncounsel's failure to requesta continuance was

4rieffectiygas'slstafe^l^^iSS:G. at214-15,481 S.E.2datl32. Therefore, thisc^mi^fen^
CO

_. „ ...--. -r :X}

-•arid'*dismis"se"d^ ^::v-•:-^--'<>;'S ^: , •'•":-

"^i::;"-:-:^-;-rC-->>'•• na '̂S-^"--'--•»•-•• •; CD —j sor~
;„•;.;•-. ^Accordingly, this:Court;:finds the Applicant has failed to prove the first jajjong^of tg£^g
•:"::•:.;;•"•';::::•::---•- •-••.:..:-:-:.-:- ->• ... 03: 00

.ocz

3* T^1'1

Strickland test -that plea counsel failed to render reasonably effective assistance uncter preSFaihsg^
.- -• --•-• •. - "' - • "Vi ro zz

"< en ^
-professional norms. The Applicant failed to present specific and compelling evidence that plea

counsel committed either errors or omissions in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong ofStrickland - that

he was prejudiced by Counsel's performance. This Court concludes the Applicant has not met his

burden of proving Counsel failed to render reasonably effective assistance. See Frasier supra.

Therefore; this allegation is; denied.

I Ineffective Assistance of Appellate Counsel

.- - :: The Applicantalsballegedthat Appellate counsel failed to properly research case and present

IprbperlssiiesIncluding, ;b;ut-notlimited.to, the denial of Applicant's motion for directed verdict,;

IVvfien^cifiM by:Applicant. The Applicant failed to present any testimony or

iyjddnpe^is^^ this Court finds that the Applicant has failed to meet

'Wsburden^of proof as^to:thls:issue; This claim isdenied and dismissed.

: Brady Violation

: The Applicant also, alleged that the State failed to comply with the' rules of discovery in

regards to videos, tapes, call logs, and other information regarding Applicant's traffic stop, in
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;.: additionlb thewarrants. Applicant alleged that this was a violation ofRule 5, SCRCrimP and Brady

;-v;Maryland. 373 U.S/,:83;83 S^Ct. 1194, 10 L.Ed. 2d 215 (1963): In evaluating post-trial Brady

xlairns, the ^phcant^musf showMiat (1); tne prosecution suppressed evidence, (2) the evidence

•;;;w6uld;haVe;'%ertfayoFabl accused, and(3)thesuppressed evidence ismaterial. United States

>v^W^if-% 1988). ABrady violation does not warrant reversal JPthe Hiderjee
""":""""~-~:'*~'z'/--:•:-"---'Z '--"7~.-.-'"-':z-:-;-::--::; -••-•- ^ 3 *°r—
;"is--merely: cumulative: of impeaching. Clark v. State, 315 S.C. 385, 434 S.E.2do26c3l993S

— co _ii
:•. _".'. .'"-- • £» ~J cror-

"Impeachment Or exculpatory evidence is material only if there is a reasonable probability that, Sad"* rn

the evidence been disclosed to the defense, the result ofthe proceeding would have buen dffiere§§

Id., 434S.E.2dat268: ^ •<

This Court finds that no Brady violation occurred. Testimony was presented at trial that the

tapes were requested but were not available and no evidence ofpurposeful suppression or the willful

destruction of evidence was offered. The Applicant failed to meet his burden of proof as to this

claim. No testimonypr evidence was presented to prove that the State withheld any information

from"Applicant; Therefore, this claim is denied and dismissed.

::" :-y.::::; - ;,[[: : :-. : conclusion

; :--:: ;':B;asedv:ori^il;& and concludes that the Applicant has not;

established any-:cphstittifi;ohal- Violations; or deprivations that would require this court to grant his:

-application. ;Therefore,:this:appIicBtion forpost conviction reliefmust bedenied and dismissed with

prejudice^ ;"•, •.;

: : This Courtadvises Applicant that he mustfile and servea notice of appeal within thirty(30)

days from thereceipt by Counsel of written notice of entry of judgment to secure the appropriate

appellate.review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

•-' : Page 13 of 14
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Applicant has aright to an appellate Counsel's assistance in seeking review of the denial of PCR.

Rule 71 1(g). SCRCP," provides that if the applicant wishes to seek appellate review, PCR Counsel

must serve and file a Notice ofAppeal on the Applicant's behalf. Your attention is directed to South

Carolina Appellate Court Rule 243] for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

CO

1 That the Application for Pbst-Cbnvictibn Relief must be denied and ^L e= jj

The;Applicant must be remanded to the custody of the Respondent. —- ~~" ro —:

dismissed with prejudice, and

2.

AND IT IS SO ORDERED this // day of

,-:South Carolina

Roger L. Couch
Presiding Circuit Court Judge

1Formerly Rule 227, SCACR. Rules 224 through 230, SCACR, were renumbered as Rules 240 through 246, SCACR,
by orderof the South Carolina Supreme Courtdated April 29, 2009.
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Alan Wilson

Attorney General
PCR DIVISION: 803.734.3737

PCR Facsimile: 803.734.4113

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

April 25, 2012

APR 2 5 2012

S.C. Supreme Court

RE: Bobby Gibson Jr. v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse:

The Return to the Petition for Writ of Certiorari in the above appeal is due to be served and
filed today. However, this is to respectfully request a 30-day extension to serve and file this Return.
This extension request is not intended for the purpose of delay. Rather, this extension request is
necessitated by a heavy workload and is for good cause.

SHW/aam

Very-truly yours,

Suzanne H. White

Assistant Attorney General

In compliance with:
In Re: Extensions in Criminal and Post-Conviction Relief Cases, (S.C. Sup. Ct. order dated March
18, 2009) (Davis Adv. Sh. No. 13 at 1).

ELLM

istant Oeiuty Attorney General
Wanda H. Carter

Attorney for Petitioner

Rembert C. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283



Anne Mueller - Bobby Gibson Jr. 3rd Extension

From: Anne Mueller

To: wcarter@sccid.gov

Date: 4/25/2012 3:02 PM

Subject: Bobby Gibson Jr. 3rd Extension

CC: White, Suzanne

Attachments: ANNE-GIBSONEXTLTR.PDF

Ms. Carter:

Suzanne needs to request a third extension for her RPWC in the above matter. If you can consent to this
extension, please print out the attached letter, sign where indicated and send your signed copy to the
Clerk's office. If you are unable to consent, please let me know so that we can inform the Clerk when we file
our request.
Thank you.
Anne Mueller

Anne A. Mueller
Legal Assistant, PCR Division
Office of the Attorney General
State of the South Carolina

(803) 734-3922
amueller@scaq.gov
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