The Supreme Court of South Carolina

Bobby Gibson Jr., Petitioner,

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County
Trial Court Case No. 2008-CP-42-06126

ORDER

For good cause shown, the request for an extension until April 25,2012 to
serve and file the Return to the Petition for Writ of Certiorari is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause and must be signed by the
appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY (Buvicte S éﬁ&%

(Q Clerk
ﬂ’
Colunibia, South Carolmw

March 27, 2012

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



PCR DIVISION: 803.734.3737
PCR Facsining: 803.734.4113

ALAN WILSON
ATTORNEY GENERAL

March 26, 2012

RECEIVE
The Honorable Daniel E. Shearouse

Cletk, Supreme Court of South Carolina MAR 2 6 2012
Post Office Box 11330 A %
Columbia, South Carolina 29211

S.C. Suprelme Court

RE:  Bobby Gibson, Jr., v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse:
The Return to the Petdtion for Writ of Certiorari in the above appeal is due to be served and
filed on today’s date. However, this is to respectfully request a 30-day extension in which to serve

and file this Return.

This extension request is not intended for the purpose of delay. Rather, this extension
request is necessitated by a heavy workload and made for good cause.

Yours very truly,

SHW /aam

ce: Wanda H. Catter, Esquire

REMBERT C. DENNIS BULDING * PosT OFFICE Box 11549 ¢ CorumBla, SC 29211-1549 « TELEPHONE 803-734-3970 e« FacCSIMILE 803-253-6283



The Supreme Court of South Carolina

Bobby Gibson Jr., Petitioner,

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County
Trial Court Case No. 2008-CP-42-06126

ORDER

The request for an extension until March 26, 2012 to serve and file the
Return to the Petition for Writ of Certiorari is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY X o it . W
(s g Clerk
Columbia, South Carolina &)0 %)

February 24, 2012

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White




ALAN WILSON
ATTORNEY GENERAL

PCR DIVISION: 803.734.3737
PCR FACSIMILE: 803.734.4113

February 23, 2012

| R ECEIVED)
The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina . \ FEB 2 3 2012
Post Office Box 11330

Columbia, South Carolina 29211 . S.C. Supreme Court

RE: Bobby Gibson v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse:
The Return to the Petition for Writ of Certiorari in the above appeal is due to be served and
filed on today’s date. However, this is to respectfully request a 30-day extension in which to serve

and file this return.

This extension request is not intended for the purpose of delay. Rather, this extension
request is necessitated by a heavy workload.

t Attorney General
SHW/aam

cc Wanda H. Carter, Esquire

RemBERT C. DENNIS BUILDING *  POsT OFFICE Box 11549« CoLumsia, SC 29211-1549 » TEeLEPHONE 803-734-3970 » FACSIMILE 803-253-6283




The Supreme Court of South Carolina

Bobby Gibson Jr., Petitioner,

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County
Trlal Court Case No. 2008-CP-42-06126

ORDER

For good cause shown, the request for an extension until January 9, 2012
to serve and file the Petition for Writ of Certiorari and Appendix in this
matter is granted. Pursuant to this Court's order dated March 18, 2009, any
further extension request must show the existence of extraordinary
circumstances, state what measures are being taken to insure that no further

extension will be required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY

Clerk

Columbia, South Carolina
December 12, 2011

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White



STATE OF SOUTH CAROLINA

&
0,9 /Q//l/
U

IN THE SUPREME COURT

Certiorari to Spartanburg County RECEZT}}?D

Roger L. Couch, Special Circuit Court Judge DEC -9 2011

BOBBY GIBSON,

PETITIONER,
V.
STATE OF SOUTH CAROLINA, (%

RESPONDENT

PETITION FOR EXTENSION TO FILE
PETITION FOR WRIT OF CERTIORARI
AND APPENDIX

The undersigned counsel would respectfully request a final thirty day extension,
until January 9, 2011, in which to file the petition for writ of certiorari and appendix in the
above—referenced case. In support of this motion, counsel would respectfully show the
Court the following exigent circumstances:

1. The petition for writ of certiorari and appendix in this case are due to be
served and filed today, having been extended by two prior orders of this Court.

2. Counsel is filing the petition for writ of certiorari and accompanying

appendix in the case of Mark Daniel Cureton v. State in this Court today. Counsel filed

the brief of petitioner in the case of Tommy Novack Lloyd v. State in the Supreme Court

on December 2, 2011. Counsel filed the petition for writ of certiorari and accompanying

appendix in the case of Leonard G. Stanfield v. State in the Supreme Court on November

22,2011. Counsel filed the petition for writ of certiorari and accompanying appendix in

the case of William Avinger v. State in the Supreme Court on November 21, 2011.




Counsel filed the petitions for writ of certiorari and accompanying appendices in the

cases of Mark Bolte v. State and Stanley DeHart v. State in the Supreme Court on

November 7, 2011. Counsel filed the initial brief of appellant and designation of matter

in the case of State v. Randy Edward Anderson in the Court of Appeals on November 4,

2013. In October, 2011, Counsel filed the petitions for writ of certiorari and

accompanying appendices in the cases of Curtis Jerome Mitchell v. State, Ismael Cruz v.

State, Vincent J. Beaton v. State, Gary Louis Cunningham v. State, Derek K. Behlke v.

State and Timothy Dinkins v. State. Counsel also filed the petition for rehearing in the

case of State v. Vashaun Ravenel in October, 2011. Additionally in October, 2011,

Counsel had oral arguments in the cases of Michael Jermaine Goins v. State and Marcus

Martin v. State in the Court of Appeals.

3. This request is made in good faith, and not for purposes of delay.

4. As indicated by her consent below, counsel for the state graciously consents
to or does not oppose this request.

WHEREFORE, the undersigned counsel would respectfully request a final thirty
day extension, until January 9, 2011, in which to file the petition for writ of certiorari and
appendix in this case. Counsel requests that the time limits for filing the petition for writ of
certiorari be held in abeyance pending a ruling on this motion.

Respectfully submitted,

"Wanda H. r
" Deputy Chief Appellate Defghtler

ya AN

Robert M. Dudek
Chief Appellate Defender

\

December 9, 2011




The Supreme Court of South Carolina

Bobby Gibson Jr., Petitioner,

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County
~ Trial Court Case No. 2008-CP-42-06126

ORDER

For good cause shown, the request for an extension until December 9,
2011 to serve and file the Petition for Writ of.Certiorari and Appendix is
granted. Pursuant to this Court's order dated March 18, 2009, any further
extension request must be based on a showing of good cause and must be
signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

By F T

“Clerk

Columbia, South Carolina

November 10, 2011

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White




2

] JORIGINAL

STATE OF SOUTH CAROLINA .
ntHEsupreme court R ECEIVE]

NOV -9 2011
Certiorari to Spartanburg County

Roger L. Couch, Special Circuit Court Judge C Supreme Court

BOBBY GIBSON,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION FOR WRIT OF CERTIORARI

PETITION FOR EXTENSION TO FILE (y
AND APPENDIX

The undersigned counsel would respectfully request a thirty-day extension in which
to file the petition for writ of certiorari and appendix in the above-referenced case. In
support of this motion, counsel would respectfully show the Court the following exigent
circumstances:

1. The petition for writ of certiorari and appendix in this case are due to be
served and filed today, having been extended by one prior order of this Court.

2. Counsel is currently working on the petition for writ of certiorari and

accompanying appendix in the case of William Avinger v. State. Counsel filed the

petitions for writ of certiorari and accompanying appendices in the cases of Mark Bolte v.

State and Stanley DeHart v. State in this Court on November 7, 2011. Counsel filed the

initial brief of appellant and designation of matter in the case of State v. Randy Edward

Anderson in the Court of Appeals on November 4, 2013. Counsel filed the petition for

writ of certiorari and accompanying appendix in the case of Curtis Jerome Mitchell v.

State in this Court on October 28, 2011. Counsel filed the petition for writ of certiorari



»

and accompanying appendix in the case of Ismael Cruz v. State in this Court on October

24, 2011. Counsel had an oral argument in the case of Michael Jermaine Goins v. State

on October 20, 2011, as well as an oral argument in the case of Marcus Martin v. State on

October 19, 2011, both in the Court of Appeals. Counsel filed the petition for writ of

certiorari and accompanying appendix in the case of Vincent J. Beaton v. State on

October 17, 2011. Counsel filed the petition for writ of certiorari and accompanying

appendix in the case of Gary Louis Cunningham v. State on October. Counsel filed the

petition for writ of certiorari and accompanying appendix in the case of Derek K. Behlke
v. State on October 12, 2011. Counsel filed the petition for writ of certiorari and

accompanying appendix in the case of Timothy Dinkins v. State on October 7, 2011,

Counsel filed the petition for rehearing in the case of State v. Vashaun Ravenel in the

Court of Appeals on October 5, 2011.
3. This request is made in good faith, and not for purposes of delay.
WHEREFORE, the undersigned counsel would respectfully request a thirty-day
extension in which to file the petition for writ of certiorari and appendix in this case.
Counsel requests that the time limits for filing the petition for writ of certiorari be held in
abeyance pending a ruling on this motion.

Respectfully submitte

anda H. Carter
Deputy Chief Appellate Defender

November 9, 2011



STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Certiorari to Spartanburg County
Roger L. Couch, Special Circuit Court Judge

BOBBY GIBSON,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies the petition in which to file the petition for
writ of certiorari and appendix in the above referenced case has been served upon Suzanne
H. White, Esquire, Assistant General, Office of the Attorney General, Rembert Dennis
Building, 1000 Assembly Street, Rm. 519, Columbia, SC 29201, this gt day of November,

2011.
'Wanda H. Carter  ~ 7

Deputy Chief Appellate Defender
ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me
this 9" day of November, 2011.

(2 — LS)
Notary Public for South Carolina
My Commission Expires: _October 2, 2013 .




The Supreme Court of South Carolina

Bobby Gibson Jr., Petitioner,

State of South Carolina, Respondent.

The Honorable Roger L. Couch
Spartanburg County
Trial Court Case No. 2008-CP-42-06126

ORDER

The request for an extension until November 9, 2011 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

IT IS SO ORDERED.
‘ JEAN H. TOAL, CHIEF JUSTICE

BYW

Clerk

Columbia, South Carolina

October 11, 2011

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589 :

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330

Facsimile: (803) 734-1397 RE C E EV ED

October 10, 2011 0CT 10 2011

S.C. Supreme Court
Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Bobby Gibson v. State of South Carolina
Dear Mr. Shearouse:

The petition for writ of certiorari and appendix in the above-referenced case are due to be
served and filed today. Because of my present workload, I respectfully request a thirty-day

extension of this deadline. No prior extensions have been requested in this case.

By copy of this letter, I am informing Suzanne H. White, Esquire, of the Office of the
Attorney General, of this extension request.

Thanking you for your cooperation and assistance in this matter.

Sincerely,

anda H. Carter
Deputy Chief Appellate Defender

WHC/kam

cc: Suzanne H. White



SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appeillate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1343
Facsimile: (803) 734-1387

| RE@EWED

August 11, 2011
AVG 11 21
The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court

Post Office Box 11330

Columbia, SC 29211

S.C. SUpreme COurt

Dear Mr. Shearouse:

The following case falls under the 60 day rule for appeals, and the date we received the
transcript is listed to the side.

Bobby Gibson v. State of South Carolina | 8/10/2011

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

iorigne French

Legal Services Coordinator
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SOUTH CAROLINA COMMISSION ON ENDIGENT DFFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

RECEIVE]}
August 4, 2011 AUG -4 2011

S.C. Supreme Court

Ms. Pamela E. Green

Circuit Court Reporter

121 Bradford Crossing Drive
Roebuck, SC 29376

Dear Ms. Green:

Please provide us with the following transcript:

Bobby Gibson v. State of South Carolina Case #: 08-CP-42-06126
County: Spartanburg Date of Trial: September 14, 2010

Presiding Judge: Roger L. Couch

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

If you are aware of any co-defendants or if the Altorney General's Office has already
requested a transcript, please let us know:.

Sincerely,
ritne French

Legal Services Coordinator

ce: S.C. Supreme Court
Attorney General's Office



r :

RECEIVE]

JUL 11 201
J. FALKNER WILKES S.C.S
Attorney at Law - Supreme COUTt
114 Whitsett Street » Telephone: (864) 282-1292
Greenville, South Carolina 29601 Facsimile: (864) 271-6035

June 29, 2011

- RECRIVE])
Robert M. Dudek, Chief Appellate Defender

Division of Appellate Defense JUL 01 2011

Post Office Box 11589 A
Columbia, South Carolina, 29211-1589 SC Court of Appeals

Re: Bobby Gibson, Jr. 171440, v. State of South Carolina
2008-CP-42-6126

Attention: Loriene French

Dear Ms. French,
I am providing herewith an affidavit of indigent status for Bobby Gibson

that I received in the mail today. I will forward the additional material you
requested tomorrow.

. (letter only)
 Suzanne White, Assistant Attorney Generai
OFFICE OF THE ATTORNEY GENERAL
Post Office Box 11549
Columbia, SC 29211

Tanya Gee, Clerk

South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211



s

Bobby Gibson, 171440
Q2A-223

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



J. FALKNER WILKES

Attorney at Law

114 Whitsett Street Telephone: (864) 282-1292
Greenville, South Carolina 29601 Facsimile: (864) 271-6035

June 28, 2011

Daniel Shearouse A
Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

Re: Bobby Gibson, Jr., 171449 v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse,

I represented the Appellant, Bobby Gibson, Jr., in a post conviction relief
action in the circuit court. I have filed a notice of appeal in that case. [ am
enclosing an original and six copies of a Motion seeking an order relieving me as
counsel in this case. I have served copies on OID, the Applicant, and the
Respondent.

If there is anything else that I need to do to further this effort please let me
know.

Because I believe Mr. Gibson may qualify for OID representation I have not
requested a transcript in this case. It is my understanding that the Motion will stay
the time in which to do so. If this is incorrect please let me know right away.
Otherwise, I will await a ruling by the Court.

RECEIVE]D Singerely,
JUiN 30 2011 Lot S0

J. Falkner Wilkes -

C. S.C. SUPREME COURT
Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL
Post Office Box 11549

Columbia, SC 29211



Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense
Post Office Box 11589
Columbia, South Carolina, 29211-1589
via facsimile also to: (803) 734-1397

Bobby Gibson, 171440
Q2A-223

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



J. FALKNER WILKES

Attorney at Law

114 Whitsett Street Telephone: (864) 282-1292
Greenville, South Carolina 29601 Facsimile: (864) 271-6035

June 28, 2011

Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense

Post Office Box 11589

Columbia, South Carolina, 29211-1589

Re: Bobby Gibson, Jr. 171440, v. State of South Carolina
2008-CP-42-6126

Attention: Loriene French

Dear Ms. French,
I am providing herewith copies of documents relating to Mr. Bobby Gibson,

Jr. T am making a motion to be relieved as counsel in this case. Because Mr.
Gibson is currently incarcerated and has been for quite some time, I believe he
may qualify for representation by indigent defense. I have notified him of the
process and provided him the appropriate affidavit for him to fill out. He did not
fill that out at my last meeting with him and he has not returned it to me since our
Jast meeting. I have explained to him that the affidavit is necessary for your office
to be able to evaluate his case for potential representation.

Because I have done all that I can to assist in the facilitation of counsel
through your office I am now moving to be relieved.

Sincergly,
alkner Wilkes
C.
Suzanne White, Assistant Attorney General <
OFFICE OF THE ATTORNEY GENERAL E@EEVED
Post Office Box 11549 JUN 30 2011

Columbia, SC 29211
S.C. SUPREME COURT



Daniel Shearouse

Supreme Court of South Carolina
P.O.Box 11330

Columbia, SC 29211

Bobby Gibson, 171440
Q2A-223

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



The State of South Carolina
In the Supreme Court

Appeal from Spartanburg County
Court of Common Pleas
(Post Conviction Relief Case)

Roger L. Couch, Circuit Court Judge

Case No.: 2008-CP-42-6126

Bobby Gibson, Jr, 171440, . ..... . .o Appellant,

State of South Carolina, . . ........ ... .. . i i, Respondent.

MOTION TO BE RELIEVED AS COUNSEL

J. Falkner Wilkes hereby moves to be relieved as counsel in the above
captioned case.

The undersigned was retained to represent the Appellant on a Post
Conviction Relief matter. The PCR matter has been concluded with a final order
-dismissing the Application in this case. The Applicant desired to pursue an appeal
so a Notice of Appeal was timely filed. The undersigned has met with and advised
the Petitioner of his right to have a retained counsel on the appeal of his case and,

if he could afford one, that the Applicant could make application to the Office of



Indigent Defense for representation on the appeal.

The undersigned believes that the Applicant is fully aware of his rights as to
counsel and what he needs to do to have the Office of Indigent Defense review his
case to determine if the Applicant qualifies for services. The undersigned has
advised and offered to assist the Applicant in the process of submitting an
affidavit of indigent status to OID. The Applicant has been provided with the
appropriate affidavit but has elected not to fill it out and submit it to OID.

The undersigned has fulfilled his obligations in the post conviction relief
matter, including the filing of the Notice of Appeal and advising the Applicant of
deadlines for ordering the transcript and the need for retaining counsel or
submitﬁng the necessary paperwork to OID for review.

Counsel has not been retained to pursue the Petition for Writ of Certiorari,
nor provided with costs for doing so by the Applicant. Wherefore, the undersigned

hereby moves to be relieved of counsel in this case.

Respecgfully submitted,
lkner Wilkes

114 Whitsett Street

Greenville, SC 29601

(864) 282-1292
(864) 271-6035 facsimile

Counsel for Appellant



The State of South Carolina
In the Supreme Court

Appeal from Spartanburg County
Court of Common Pleas
(Post Conviction Relief Case)

Roger L. Couch, Circuit Court Judge

Case No.: 2008-CP-42-6126

Bobby Gibson, Jr, 171440, . ... ... . . . . Appellant,

State of South Carolina, . ........ ... ... ... .. ... Respondent.

CERTIFICATE OF SERVICE

I certify that I have served a copy of Notice of Appeal on the Respondent by
placing a copy of same in the United States Mail, first class postage prepaid, this
28th day of June, 2011 addressed as follows:

Suzanne White, Assistant Attorney General
Post Office Box 11549
Columbia, SC 29211

Robert M. Dudek

Chief Appellate Defender
1330 Lady Street, Suite 401
Columbia, SC 29201

Bobby Gibson, 171440
Q2A-223

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669



June 28, 2011.

Respecgfully submitted,

bt (O~
alkner Wilkes
114 Whitsett Street
Greenville, SC 29601
(864) 282-1292
(864) 271-6035 facsimile
Counsel for Appellant



JUN-17-2011 FRI 02:42 P J- TALKNER WILKES FAX NO. 8A42716035 P. 01

RECEIVE])
d 16 _2011
J. FALKNER WILKES SG Gourt of Appeals
Antorney at Law
314 Whitsess Street Telephone; (864) 282-1292
Greeaville, South Carolina 29601 . Facsimile; (864)271-6035
June 17, 2011 ,
Tanya Gee, Clerk RECEIVED
South Carolina Court of Appeals JUN 20 2011
P.O. Box 11629
Columbia, SC 29211 S.C. Supreme Court

via facsimile also to: (803) 734-1839

Re: Bobby Gibson, Jr., 1%44@ v. State of South Carolina

2008-CP-42-6126
(440
Dear Ms. Gee, \/\/

I represented the Appellant, Bobby Gibson, Jr., in a post conviction relief
action in the circuit court. I am enclosing herewith a Notice of Appeal and
Certificate for service in the above case. Because Mr. Gibson is incarcerated he
may qualify for representation by the Division of Appellate Defense. I am
therefore providing a copy of the Notice of Appeal to the Office of Indigent

Defense.
Because I believe Mr. Gibson may qualify for OID representation I will not

request a transcript unless it appears that OID will not engage or you direct me to
do otherwise.

alkner Wilkes

c.
Suzanne White, Assistant Attomey General
OFFICE OF THE ATTORNEY GENERAL
Post Office Box 11549
Columbia, SC 29211

via facsimile also to: (803) 734-4113



JUN-17-2011 FRI 02:42 PM J- FALKNER WILKES FAX NO. 8R12716035 P. 02

T ¢

and a copy also delivered to:

Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense
Post Office Box 11589
Columbia, South Carolina, 29211-1589
via facsimile also to: (803) 734-1397



JUN-17-2011 FRI 02:42 PM J FALKNER WILKES FAX NO. 8R42716035 P. 03

The State of South Carolina
In the Court of Appeals
%@2 €@§~VE%
N 16 200
Appeal from Spartanburg County - A
Court of General Sessions | 50 Couﬂ of N)Deas
R ECEIVED

Roger L. Couch, Circuit Court Judge

JUN 90 201
Case No.: 2008-CP-42-6126 s.C. Supreme Court
Bobby Gibson, Jr, 171440, ......cvoviiiiiiiiit ity Appellant,
V.
Stateof South Caroling, . . ...ttt it i i i e i e Respondent.
NOTICE OF APPEAL

Appellant appeals from the ORDER OF DISMISSAL attached hereto which
was signed by the Hon. Roger L. Couch on the 16" day of May, 2011 and which
was entered by the Clerk in the record on 17" day of May, 2011.

Counsel received a copy of said order on the 23™ day of May, 2011. A copy
of said Order is attached hereto.

Respegtfully submitted,

a2

J. ¥alkner Wilkes

114 Whitsett Street
Greenville, SC 29601
(864) 282-1292

(864) 271-6035 facsimile

Counsel for Appellant



JUN-17-2011 FRI 02:42 PM J FALKNER WILKES FAX NO. 8642716035 P. 04

Other counsel of record:

Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL
Post Office Box 11549

Columbia, SC 29211




JUN-17-2011 FRI 02:42 PM J FALKNER WILKES FAX NO. 8R42716035 P. 05

x o

The State of South Carolina
In the Court of Appeals
RECEIVE])
Appeal from Spartanburg County
Court of General Sessions JUN 20 201

S.C. Supreme Court
Roger L. Couch, Circuit Court Judge :

Case No.: 2008-CP-42-6126

Bobby Gibson, Jr, 171440, ................................... Appellant,

State of South Caroling, . . .........uueiereeieeeiiiaeeenns Respondent.

CERTIFICATE OF SERVICE

I certify that I have served a copy of Notice of Appeal on the Respondent by
placing a copy of same in the United States Mail, first class postage prepaid, this
17th day of June, 2011 addressed as follows:

Suzanne White, Assistant Attorney General
Post Office Box 11549
Columbia, SC 29211

M. Hope Blackley

CLERK OF COURT

PO Box 3483

Spartanburg, SC 29304-3483



JUN-17-2011 FRI 02:42 PM J FaLKNER WILKES

Robert M. Dudek

Chief Appellate Defender
1330 Lady Street, Suite 401
Columbia, SC 29201

June 17, 2011.

FAX NO. 8642716035 P. 06

Respectfully submitted,

AT XA

J. er Wilkes

114 Whitsett Street
Greenville, SC 29601
(864) 282-1292

(864) 271-6035 facsimile

Counsel for Appellant



J. FALKNER WILKES

Attorney at Law

114 Whitsett Street Telephone: (864) 282-1292
Greenville, South Carolina 29601 Facsimile: (864) 271-6035

June 17, 2011

Supreme Court of South Carolina ] -
P.O. Box 11330 RECEIVEL)
Columbia, SC 29211
’ o
via facsimile also to: (803) 734-1499 JUN20 2
REME COURT

Re: Bobby Gibson, Jr., 171449 v. State of South Caroﬁh% SUP

2008-CP-42-6126

Dear Mr. Shearouse,

I represented the Appellant, Bobby Gibson, Jr., in a post conviction relief
action in the circuit court. I am enclosing herewith a Notice of Appeal and
Certificate for service in the above case. Because Mr. Gibson is incarcerated he
may qualify for representation by the Division of Appellate Defense. I am
therefore providing a copy of the Notice of Appeal to the Office of Indigent
Defense.

Because I believe Mr. Gibson may qualify for OID representation I will not
request a transcript unless it appears that OID will not engage or you direct me to
do otherwise.

Sincerely,

X
alkner Wilkes

C.
Suzanne White, Assistant Attorney General
OFFICE OF THE ATTORNEY GENERAL
Post Office Box 11549
Columbia, SC 29211

via facsimile also to: (803) 734-4113



and a copy also delivered to:

Robert M. Dudek, Chief Appellate Defender
Division of Appellate Defense
Post Office Box 11589
Columbia, South Carolina, 29211-1589
via facsimile also to: (803) 734-1397
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA' )
| ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG_ ) | | -
) = =2 £
Bobby GleOIl Jr #l7l440 ) 2008-CP-42-6126 &= = Z
: , ) . - 2 2
L ) o= SN R e
f'f'Appl-iCant, : ) e o &
A ) o = g
V. ) ORDER OF DISMISSAIL, + &
) < & =
State of South Carohna )
Respondent. )
' )

- »'-No'vefnber-l‘
hearmg mto the matter was convened on September 14, 2010 at the Spartanburg County
_.Courthouse J Faulkner erkes Esqulre represented the Apphcant Suzanne H. White, Esquire, of

- ..the SOuth Carol_ma A‘ttorney General s Office, represented the Respondent.

Atthe hearing,the Applicant testified on his own behalf. William Roberts, Investigator hired
“by Applicant’s Couns"el also testi‘ﬁed on behalf of the Applicant. Thomas A. M. Boggs, Esquire,

Ja ane l\/hllwood and Robert Rosenberg also testified. This Court also had before it a copy of the trial -

Uanscrlpt the records of the Spartanburg County Clerk of Court, Applicant’s appellate records, the
Applicant's records from the South Carolina Department of Corrections, and all exhibits entered into
eyidence; :'at the ‘hearinlg.:

o PROCEDURAL HISTORY
The Appllcant 1s presently conﬁned in the South Carohna Department of Corrections

. ;purs :ant to orders of comm1tment of the Clerk of Court for Spartanburg County. The Applicant was
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after: comes before the Courtby waj_r ofan Application for Post-Conviction Relief filed

: ;2“20'08'. -The‘ -Re"sp_'nnden’t rhade its Return on or about August 20,2009. Anevidentiary

@d




indicted at the Nouernber 2004: and January 2005 terms of the Court of General Sessions for |

-';Spartanburg County for Possessron of Crack Cocaine (2004 GS 42-4363) and two counts of

j;Trafﬁcklng 1n Cocarne (05 GS- 42 0073) (05-GS-42-0074). Thomas A. M. Boggs, Esqurre

:represented the Apphcant On Aprrl 8, 2005, the Apphcant proceeded to trial after which he was

:gfound gullty a‘s -1ndlcted T.he Honorable Doyet A. Early IlI sentenced him to confinement for a
: _»-E"perlod of ﬁfteen (l 5) years and $15 OOO for Possession of Cocaine; thirty (30) years and $200,000 for

L -fthe ﬁrst count of Trafﬁcklng n Cocarne and thirty (30) years and $50,000 for the second count of

ch ; te_n_ce runs concurr_ently to Applicant’s first charge of Trafficking in

‘hmely Notlce of Appeal Was ﬁled on Applrcant s behalf and an appeal was perfected. The

| "South Carohna Court of Appeals afﬁrmed Applicant's conviction and sentence. State v. Gibson,

o

,_Unpubllshed Op No 2006-UP-372(S.C. Ct. App. filed October 31, 2006) On December 13,2007, .

"W

‘ the Supreme Court denied the Petrtron for Writ of Certiorari filed on the Applicant’ @eh

L1 AVHED?

Remittitur was issued on December 17, 2007.

ln’his current Appllcation, the Applicant alleges that he is being held in custo

AFTHE T8 3d0
=1

92 :4 |
Amnoq%unawvn%%
14N03 40 W43

for the following reasons: -

1. Ineffective Assistance of Trial Counsel, in that;
" a. Counsel failed to properly investigate and prepare for trial,
b. Counsel failed to call witnesses relevant to the defense theory of the case,
~c. Counsel failed to properly investigate, present evidence, cross-
examination and make motions to suppress the evidence,
- d. Counsel failed to move for a mistrial or curative instructions when jurors
- : saw the Apphcant in prison Jumpsurt and shackles during a break in the
" trial,” N :
- :'{_jCounsel farled to argue and preserve legal issues for appellate review,
. : ounsel fa1led fo object and adequately challenge the alleged traffic stop
- iand the resultmg fruits of the arrest and search,
g -f{Counsel farled to object and adequately challenge the qualifications of the

| Page2ofl4 ﬂ%/
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- State’s Expert witnesses,
h. Counsel failed to properly conduct discovery and obtain information
- relevant to-the defense.of the case,
‘i Counsel failed to challenge the introduction of prejudicial evidence of
- - mother’s funds;
‘j. Counsel failed to move for a continuance based on the accident and
- " admission-of Applicant to ER on the day of trial;

2.~ Ineffective Assistance of Appellate Counsel, in that;
: -a. Appellate counsel. failed to properly research case and present proper _ . ¢

T issies including, but not limited to, the denial of Applicant’s motiordor = __zgo

o drrected Verdrct when specrﬁcally asked to do so by Applicant; an(g = ’3;

L e = £
theiState to Cornply wrth Apphcable Rules of Discovery, in th;at, = ccvg -
vithheld: dlscoverable material including, but not limited to—,/the - gog

apes; call-logs, and other evidence relating to the stop, 2 =% a2
eld ‘discoverable material including, but not limited toﬂihe - c=

_ warrants obtalned for the search(s) of real property. —< > =

o '“FINDINGS OF FACT AND CONCLUSIONS OF LAW
Thrs Court has had the opportumty to review the record in its entirety and has heard the
testrmony at the post conviction relief hearing, along with review exhibits entered at the hearing.
_This Court has further,had the op'pertunity to observe the witnesses presented at the hearing, closely
V"paSs uporr" their ‘eredib.ﬂity and WerOh their testimony accordingly. Set forth below are the relevant
47 findings of facts and conclusrona of law aQ requlred pursuant to S.C. Code Ann. §17-27-80 (2003).
Ineffective Assistance of Counsel

The Applicant-:alleges he received ineffective assistance of counsel. Ina PCR action, “[t]he’

burden of proof ison. the apphcant to prove his allegations by a preponderance of the evidence.”

_,lFra51er a State 351 sc 385,389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP)."

Tl ',Where 1neffect1ve assrstance'.of'-counsel is alleged as a ground for relief, the Applicant must prove

- ‘;"-;:,cannot be rehed upon as- havmg produced a just result." Strickland v. Washington, 466 U.S. 668,
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_104 S Ct.. 2052 2064 80 L Ed 2d 674, 692 (1984) Butler v. State, 286 S.C. 441, 334 S.E.2d 813
_"(1985)

--: Th_e proéer >rnefe;:1s.ure;:_o:f per:.formanee is whether the attorney provided representation within
;the r.ar'lgeg-:of con%perenoe fquired m criminal cases. Courts presume that counsel rendered adequate

- :_E_assi”stanc'e“ﬁ}andfrhade a'll~ sigriiﬁeanr decisions in the exercise of reasonable professional judgment.

- : f_Butler Id'_l The Apphcant must overcome this presumption to receive rellef Cherry3 S% s@

. A pprloant mostprove tha_rcounsel s performance was deﬁc1ent Under this p\;’;ong,:iftomjyv
performance is measured by its' reasonableness under professional norms." Cherry, 3 JZ)<O S. é:h at 1—<7
:.385 SE2dat 623, c‘ztmg Stnckland. Second, counsel's deficient performance must have prejudiced
| ithe Aoplreant srl:ch that -"there is a r_easonable probability that, but for counsel's unprofessional errors, .
.the result_jof the proceeding v&ould-have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at
625, o |
F aih{ré to }éroperl}:) Investigate and Prepare for Trial

:"' ‘ Regardmg Apphcants al.leigarion that Courlsel failed to properly investigate and prepare for
.5tri.a1, this;"__Cou_rt ;ﬁnds no -factoal‘basis for this claim. This Court also finds that Counsel’s testimony
:;w:as r_rlore;creciiiolej tha’jh_ Appiicanf_;s as to this issue. Counsel is an experienced trial attorney withf

~over thirty yearsof experience representing clients on serious charges. Counsel testified that he"

o ;__,madqjﬁﬁll\/__[‘gﬁorrfs:fofobta'fﬁ-arry,Vidé'oforaudio—tape evidence of the Applicant’s stop. However, Counsel

" Page 4 of 14 W
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tesftiﬁed and reo_o_rds reﬂeot that there wus no video or audiotape available. Counsel also made
EMotions m an attempttosuppress any and all evidence found as a result of the stop and subsequent
searches of Apphoants home andbusmess |

| ) “ﬁ.eiluregto oonéuct'anindependent investigation does not constitute ineffective assistance of

:-counsel when the allegatron 1s supported only by mere speculation as to the result " Moorehead v.

Oz—*lm

larm The Apphcant farled to present any testimony or e;ﬂdenee thgg .

c:Dr“

r):zoo

i W v_,as Very thorough and competent inhis representatlon of Applicant and filed afl appﬁpna:teio
- :;Motlons to protect Apphcant 3 1nterests Furthermore, this Court finds that Coun-s.zl Wg; weﬁ'
»:prepared _for trlal. _There_fo_re, thlS claim is denied and dismissed.
| Faiture to CaH Witnesses Relevant to the Theory of the Case
Applioant alleges that Counsel was ineffective for failing to call witnesses relevant to the
‘4 thfeor.y of: the case However; Applicant feiled to meet his burden of proof as to this claim, in that
. Applicant faiteti to ali‘.lege 'What Witnesses Counsel did not call and presented no testimony or-
' ev1dence at the hearlng to support h1s clalrn In addition, Counsel testified that the only witnesses
:;:that would have been- able to testlfy as to the trafﬁc stop were the- pohce who arrested Applicant.:

;EPrejudice‘ fromn.trlal oounsel S farlure fo interview or call witnesses cannot be shown where the

---\Nltnesses do not testrfy at post convrctlon rehef Underwood v. State, 309 S.C. 560, 425 S.E.2d 20 .'

s :-ff?;f-'(1992) Bassettev Thompsonﬁ:}i S_F 7d 932(4th Cir. 1990), cert. denied, 499 U.S. 982 (1991). The

Pl '?ﬁApphcants _‘

| satlsfy hlS burden of showmg preJudrce Clark v. State 315S.C. 385,434 S.E.2d 266 (1993); Glover
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V. State 318 S C 496 458 S E 2d 538 (1995) An Apphcant must produce the testimony of a
favorable w1tness or otherw1se offer the testrmony in accordance with the rules of evidence at the
PCR hearrng in order to estabhsh prejudrce from the witness' failure to testify at trial. Bannister v.

State 333 S C 298 509 S E 2d 807 (1998) Apphcant produoed no favorable testrmo% or ymne

1 YVdS
ERH)

C
>
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g
[omgen) ouy
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a]j‘" c Stop and Evzdence Obtained at Applicant s%(om

AL N EIA
£LNNGJ
14no:

.sel falled to properly argue for the suppressron'Gf e@en

o obtarnedasa resultofatrafﬁc Stoo vand search at Apphcant‘s home and business. This Court finds
Counsel’stestrmony to oe rrrore oredible than Applicant’s as to this issue. This Court also finds that

: i:codné:el was well oreoaredlar’ld argued zealously for suppression of the evidence.

' Ar)plicant also_ alleged that the evidence should have been suppressed because the search
~warrant lre received w':as.unsi'gned; but Counsel failed to argue that'lpoint. According to the record,
j:.thie-Vte'stin_i?ony:irrdicatir"igi that:“aril 4utr:rsigned_i warrant was served (at the home) is double hearsay andl
nerther wrtnesS with knowledge of the ;Vamant’s service procedore was present at the hearing._:
.'Ajdditionally. 1trs clear that? a sréded-wmr;arrt was issued prior to the search actually taking place.f-
V:Smce the warrant wa‘sﬁ srgned at the trme of the search, State v. Covert should not apply. State v

- ;E:Covert 387 S C 705 (’)009) Covert does not requrre the judge’s signatures on the copies of the

- “Lastly, the record haso 'evj’d'erieeﬁthat anyone was present at the business to be served at the time of

Page 6 of 14 /jé
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‘the Search
- - The standard 1n aimotjoﬁi for PCR is ineffective assistance of counsel and that a change in

»;re‘su.’lt wonld ha\tfe o'ccrrrred'had counsel been effective. The applicant raised the issue of staleness as -

'ito jthe;info:rmation _relied.ﬁo‘n,fhy the__' se"arch warrant. Based on State v. Thompson, the information

e ) B ' zZ S T
" frehed n4n the search arrant was not stale - : :: = go
: ;‘; Thompson clarm that the information contamgm m =2

. (es)
ant was stale and therefore could not have been th&asrs-of %S;z‘g

“f dto the time of the issuance of the warrant as to Estr S

ﬁndrng 0 _-~'probab1e cause at that time.” State v. Winborne, 273 S.C. 62. 64, 25&S. E,Zd E

. = 297.298 (1 979) (1ntemal'quotatron marks omitted). “An affidavit which fails al'SgetEE'r =
Tt tdstate t_he time of the occurrence of the facts alleged is insufficient.” Jd.

" There is, however,j no fixed standard or formula establishing a maximum allowable
~interval between the date of events recited in an affidavit and the date of a search
- warrant. United States v. McCall. 740 F.2d 1331, 1336 (4th Cir.1984). This court has
- explained that the acceptable length of time between the establishment of probable cause
- and the execution of the warrant depends on a variety of case-speciﬁc factors:

- Whlle the lapse of t1me involved i 1s an 1mportant consideration and may in some cases be
- controlling, it is not necessarrly so: There are other factors to be considered, including the
""" nature of the criminal act1v1ty 1nvolved and the kind of property for which authority to
- search is sought '

| _ Szaze V.- Cozus 310 S. C 546. 550-51. 426 S.E.2d 324. 326 (Ct.App.1992) (quoting
Umted States v Steeves 323 F.2d 33 (8th. Cir.1975)).

. The record o} thrs case contams ample support for the trial court’s rejection of
o Thompson s assertron that the circumstances providing probable cause for the search had
.Z;_:,grown stale by the t1me the warrant was executed. The affidavit provides that the
] Ormant had observed Thompson in possession of crack cocame within the past 72

.,Phrlhps .-testrﬁedathat;he 1nformed the magistrate that Thompson was the subject of an
e -?ongomg narcotrcs mvestrgatlon conducted during the several months prior to obtaining

- the warrant _
Page 7 of 14 %



- Given the _'cont_i"fnuou's:naturﬁe of the alleged drug activity, we find the record supports the
- - trial court’s finding that if was reasonable for the magistrate to conclude that Thompson
S would be found in possessron of illegal substances. Although isolated sales of narcotics
T unquestlonably occur, it is generally recognized that “narcotics conspiracies are the very
T -paradlgm of the continuing enterprises for which the courts have relaxed the temporal
S requirenients of non:staleness.” United States v. Rowell, 903 F.2d 899. 903 (2d Cir.1990) .
. .@jf(quotatron rnarks and ‘citation omitted); see also Donaldson v. State. 46 Md.App. 521.
- '420.A2d281.286 ( 1980) (notlng that the selling of drugs, by its nature, is an ongoing
cflvrty Consideringthé informants report of Thompsen’s drug possession together with
rnpson was the, subject of an ongoing narcotics 1nvest1gat10n

. 1924
olated incident, ‘but rather described a probable continuing c%urs&f gﬂ
neur therefore ‘with the trial court that the proba@e cme E nt
_whlch:supported;the 1ssuance of the warrant, contmued to exist at th,?ﬁtlmeof §§ -
= . == Skl
LRl _ = o~ Cor
Sl S S5
. > B Do
r-State V. Thompson 363 S C 192 (S C Ct App. 2005). L2 T oo
g : ,—3”: = 285
=
As dlscussed in the exeerpt from Thompson, there is no deﬁmte interval of trmeqn wWRlch %e

Hautho:ntre.s‘ mu..st aet on 1nformat10n used to obtain a search warrant. Additionally, a case-by-case
ap:proach::is used in exarnining the _factors involved. Furthermore, the type of criminal activity is very
: irnp'or_tan:tji:in derennining if .the inf_ormant%s information was stale (dee U.S. v. Rowell above). Here
the 1nterval of :tijr:ne'did::not c};até a'sta_lene;ss issue hased on the facte of ongoing information of drug:
' act1v1ty Wthh Was dedrned rofbe re’liable. ..T herefo.re, there was effeetive assistance of counsel; and,

;even if there feetl've aSSlstance based on Thompson the result of the case would not have -

- changed Therefore Jus clalm is demed and dismissed.

Fazlure 1o Object to Chain of Custody

d'th the 'chain of cﬁustody of the drugs should have been objected to .

ng the alleged 1rnproper signing of the forms by the evidence

5 ea n's inEludr

N S [
L -ﬁ,: custodlans Robert Rosenburg and Jane/Mrllwood both ev1dence custodians at the time of

- Apphcant s arrest and tnal testlﬁed at the hearing. Although there was much testimony regarding

Page 8 of 14 /f;?/ﬂ/
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- .::thé formsand _\}vhettilerforindt_ f'the”y__\g/er‘e prc;per, this'Court finds that the issue lacks merit. According

_:"to_:»ttlé’_reéOrd,}Mtl_l:wd{)Ad__ te:St_'_iﬁ_'.e_d:asj to her participation in the chain of custody of the drugs; ’.

L _ﬁthér.efc_)re;ﬁlthe fQ_rr:n:s_' wgr‘é:fne’y_er.’c_a;ritercd into evidence or used at Applicant’s trial. This Court finds

[€p]
B

@
2 ro
zefl, am),
>

_G*Z;'n

“P‘roof of cham of custody need not negate all Igsmbmty ﬁor
i

: "._-tampenng, but must estabhsh a com lete cham of ev1dence as far as ractlcable ” Stat W?H-iam:s} =
o x’: 33

_.-%

f;z97 s c 290 29 76. s.E.¢2d_77_;j, 774 (1989); State v. Wells, 336 S.C. 223, 230, 4263 E. @814—'

817 (¢ (Ct. App. 1992) O'p;rrgéea oﬁforher grounds by Burgess v. Stafe, 329 8.C. 88, 495 S.E.2d 445
_?(1998-). Even if:couns__el should }tatle Achallenged the chain of custody, there is no evidence that the -
:Aﬁbli"cantz-was ;;rej udii:eti by'-coﬁrt‘sel’s failure to do so. Therefore, this allegation is dismissed.
Fazlure 10 Move for Mlstrzal when Applicant was Observed in Prison Garb
| Trtls Court ﬁnds that the Apphcant has falled to meet his bm den of proof as to this claim. »-
| ThlS Cou%_t alst> ,ﬁnds Couns_el s tes_tlmoxly to be more credible than Apphcant s testimony as to this .'

S f'iséue"j" Aﬁplicén't teétiﬁ'e& tHat o'n.'the secohd day of the trial, as he was arriving for court, there were .

- A:urgent cucumstances and for very plam and obvious causes" stated: into the record by the trial judge.

:iState V. Klrby 269 S. C 23 28 236 S.E.2d 33, 34 (1977). Granting of motion for mistrial is an )
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-:;exjtrer"ne rneasure lthat 'shOul’drbe raken only where an incident is so grievous that prejudicial effect

- __:i'can be removedn no other way Statev Beckham 348.C. 302, 513 S.E2d 606 (1999). Mistrial

X S T
/ 1str1al the Motlon would not have been successfv& sogve n%ﬁ
i 2 = =m
efi 1ent as to thrs 1ssue Apphcant suffered no prejudlcerr Ther-ef %z
| 2 =ss
isclatm :demed and dismissed. &> 2 29
: : PSS vo §
R — oy [ange= e}
'Fazlure 10, Properly Argue and Preserve Legal Issues for Appellate Revze’W ~ =
o <

| -The Apphcant argued that Counsel failed to properly preserve the issue of the unsigned

search .wan rant. ThlS Court ﬁnds that Applicant, even if Counsel fmled to preserve the issue, failed

to demonstrate any prejudlce Apphcant failed to produce any evidence that this issue would have
Isucceeded on appeal had it been preserved by Counsel As indicated prevrously, the State was able
:jito“preduce srgned search warrants and based on 'rhe case law, it is clear that even if Counsel had |
ftrmely objected the aI;peal would have farled Therefore, this CourT finds that he has failed to meet

_5" hrs burden of proof and the clarm should be denied and drsmlssed

:-eXarlrirlarﬁr:dn, this couﬁ ﬁnds thar Applicant failed to meet his burden of proof in showing any

gdeﬁci"ene.v on COunsel.’s:bebalf. '-_Tbe nature and scope of cross-examination is inherently a matter of

‘Page 10 of 14 ﬂ
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: ..:_trlal tactrcs Umted States v Nersesran 824 F.2d 1294 1321 (2“d Cir. 1987). "[A] defendant has a

e __E'burden of supplyrng sufﬁcrently precrse 1nformatron of the evrdence that would have been obtained

- jﬁhad hrs counsel undertaken the-desrred 1nvest1gatron and of showrng '‘whether such information .

. giit;,,"r fUm'te'd:StateS v. Rodn,quez, 53 F.3d 1439, 1449 (7 Cir. *

'e:r Eahiquest;ronscounsel allegedly failed to ask, and did not |

‘e' wrtnesses answers at trral would have-been different. -
LN (/)

‘présent- afiy - testumony-showing =

- :, : - R 3 =
N Accordlngly, the Apphcant has not shown thata drfferent approach to cross- exarmnatron—wouglav% o
_ o
. been beneﬁcral to the defense Therefore this claim is denied and drsmrssed m = 5=
| 2 5 g
Fazlure 1‘0 Challenge [ntroductzon of Prejudicial Evidence of Mother’s Furﬁ} > :‘:'8
= - 3¢
-—f

The Apphcant farled to present any testimony or evrdence in support of thmalleggltr
.<

Therefore; thrs Court f_rnds that he has failed to meet his burden of proof and the claim should be
.' denied and dismissed. | |
-}*:';crilure;to vMo.vefor Contihuance Bdsed on Acciden_r on Day of Trial
'» Appnoaht alle;;ed that Counsel should ha‘»m requested a continuance when the Applicant was 7

j'int/'olved»rn a»-tra’fﬁc accrdent on -hrs way to court for trial. However this Court finds that the

e Applrcant farled to meet hrS burden of proof as to this issue. "Where there is no showing that any

th appellant could have been produced or that any other points could ;

e been granted for the purpose of preparmg the case for trial,”

unnecessary Statev erharns 321 S C. 455,459, 469S E.2d 49, 51-52 (1996). The .

LT ~"‘cohtiﬁuan'ce5
Apphcant does not clarm that he ‘was demed access to witnesses or lacked time to prepare a specific
~-defense.' Furthermore, theApphcant must show actual prejudice from the denial of a continuance.

Skeen v. State, 325 S.C. 210, 213-14, 481 S.E.2d 129, 130-32 (1997) [Absent showing that

"Page 11 of 14 yng/
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. addi'ti'bnalfpreria'r’atlenjZWéuld"haVe l})erieﬁtt_ed defense, counsel's failure to request continuance did not

. ;:‘_result 1n 1neffect1ve assrstance] Aecordirlgly, since "it is unclear what the additional preparations

| | §§
' cOr‘“
‘urt ﬁnds the Apphcant has failed to prove the first gong_gf t@e

(‘“JZK(—)C)

8 3d0H
L1 AVHI

.professwnal norms The Apphcant failed to present specific and compelling evrdence that pl_e<a

-counsel cemmrtted:enher e'rrors orv omissions in his representation of the Applicant.

| Tl'lis Codrt alsd ﬁnds’the Applicarrt has failed to prove the second prong of Strickland — that
jhe was prejudrced by Counsel S performance ThlS Court concludes the Applicant has not met his
f;burden of prdvmg Counsel falled to render reasonably effective assistance. See Frasier supra.
-E_Thereforej,: th1§ allegat_ron 1Sjjdemed.

= Inéffective Assistance of Appellate Counsel

B The Arpphcantalsoallegedthat A;;pellate'eOLmsel failed to properly research case and present

e ~his burden-of .proot as.;to_,th;'s,.lsSUe; Thls;clalrn 1s..demed and dismissed.
Brady Violation
The Apphcant also alleged that the State failed to comply with the rules of discovery in

_regards to v1deos tapes call loos and other information reoardmo Applicant’s traffic stop, in

Page 12 of 14 W
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e . addltron to the warrants Apphcant alleged that this was a violation of Rule 5, SCRCrimP and Brady

- _:_'j’v.' Mggland 373 U. S 83 83 S Ct 1194 10 LEd 2d 215 (1963) In evaluating post-trial Brady

Ialms the Applicant-must show hat (1) the prosecutlon suppressed evidence, (2) the evrdence

._it}

'ff"Impeachment or exculpatory ev1dence is material only if there is a reasonable prob@hty that Qd?"q
. X = S

jthe ev1denre been dlsclosed to the defense the result of the proceeding would have been dﬁ‘fere@%

Ny
20 :—’(3

1d, 434 s-.E.zd;_at 268,

o This C_o:urt ﬁn:dsr_th_at:-_rro Brady violation occurred. Testimony was presented at trial that the -

| tapes~were requested put were not available and no evidence of purposeful suppression or the willful
] destructlon of evidenEe;wdsf:offered." The Applicant failed to meet his burden of proof as to this
claim, Nb teétirnorlyifpr evidence was presented to prove that the State withheld any information -

_from Applicant; Theréfore, this claim is denied and dismissed.

~ CONCLUSION

- prefudice.
; ’ Thrs coﬁn’ng’iSés prpli‘eant that he must file and serve a notice of appeal within thirty (30) -

days from the ﬁrecerpt by Counsel of written notice of entry of judgment to secure the appropriate

appellate_:review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

:'Page13 of 14 /%{
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."for' appropnatg procedures for appeal.

ITT THEREFORE ORDERED

_;- That the Apphcat1on for Post Conviction Relief must be denied and
- dlsmls__sed wlth_ p;ejudlce and

o 2:.-; : The_jﬁ App:licjaﬁt mist be remanded to the custody of the Respondent.

T
AFBIIY 18 IOH W

LZth Wd LI VR0
N
0
I

\\\§

Rager L. Couch
Presiding Circuit Court Judge

; South Carolina

1 Formerly Rule 227, SCACR.' Rﬁles 224 through 230, SCACR, were renumbered as Rules 240 through 246, SCACR,
by order of the South Carolina Supreme Court dated April 29, 2009.
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ALAN WILSON ) PCR DIVISION: 803.734.3737
ATTORNEY GENERAL , PCR FACSIMILE: 803.734.4113

April 25,2012

RECEIVETS
The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina . APR 2 9 2012
Post Office Box 11330

Columbia, South Carolina 29211 S.C. Supreme COUFt

RE: Bobby Gibson Jz. v. State of South Carolina
2008-CP-42-6126

Dear Mr. Shearouse:
The Return to the Petition for Writ of Certiorari in the above appeal is due to be served and
filed today. However, this is to respectfully request a 30-day extension to serve and file this Return.

This extension request is not intended for the purpose of delay. Rather, this extension request is
necessitated by a heavy workload and'is for good cause.

/

Very-truly yours,

Suzanné H. White

As{ist{nt Attorney General

v
SHW /aam

In compliance with: :
In Re: Extensions in Criminal and Post-Conviction Relief Cases, (S.C. Sup. Ct. order dated March
18, 2009) (Davis Adv. Sh. No. 13 at 1).

Wanda H. Carter
Attorney for Petitioner

REMBERT C. DENNIS BULDING ¢ PoST OFFICE Box 11549 « CoLumBlia, SC 29211-1549 » TELEPHONE 803-734-3970 » FacsIMILE 803-253-6283




Anne Mu

BRI 2500 o = . woeemer

From: - Anne Mueller

To: wecarter@sccid.gov

Date: 4/25/2012 3:02 PM

Subject: Bobby Gibson Jr. 3rd Extension
CcC: White, Suzanne

Attachments: ANNE-GIBSONEXTLTR.PDF

Ms. Carter:

Suzanne needs to request a third extension for her RPWC in the above matter. If you can consent to this
extension, please print out the attached letter, sign where indicated and send your signed copy to the
Clerk's office. If you are unable to consent, please let me know so that we can inform the Clerk when we file
our request.

Thank you.

Anne Mueller

Anne A. Mueller

Legal Assistant, PCR Division
Office of the Attorney General
State of the South Carolina
(803) 734-3922

amueller@scag.qov
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