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Ms. Desch: May it please the court. Standing
before you is Kevin Allison. He's here with his attorney
John Sullivan of the Public Defender's Office. Your Honor,

he is here on true bill indictment 2010-GS-46-1165. This is

a charge of possession with intent to distribute crack second

offense. He's here also here before you on 10-1692. Your
Honor, it's a bit of an unusual situation. When we arrested
him on the original charge the pwid crack they had down it

basically was off a confidential informant buy and they held

that distribution charge. When we were preparing for trial

that warrant was going to be served on him based on a direct
indictment. . Actually, I'm sorry, the warrant was going to be
served on him as we were preparing for trial instead of
getting arrested and directly indicted and worked out with
Mr. Sullivan Mr. Allison would not be rearrested and sent

through the system, so essentially he's here waiving

presentment to the grand jury but I would have arraigned him.

The Court: All right.

Ms. Desch: On that.

The Court: Why don't ybu go ahead and do that.

Ms. Desch: Méy I be so bold to have the indictment
that is in front of you?

The Court: You may be so bold.

The Court: Which, 16922

Ms. Desch: 1692, yes, sir.
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The Court: Okay.
- Ms. Desch: Thank you, Your Honor. Kevin Franklin
Allison, do you answer by that name?
Mr. Allison: Yes.
Ms. Desch: The State has signed an indictment

charging you with distribution of crack cocaine under

 4453-375 B (2). It's alleged that on August 28, 2009, in

York County, South Carolina, that you the defendant Kevin
Franklin Allison did distribute, dispense, a quantity of
crack cocaine a controlled substance under the provision of
section 44-35-3110 et cetera cbde of laws of South Carolina.
How do you answer to that charge of distribution of crack
cocaine second offense?

Mr. Allison: No contest.

Ms. Desch: Okay. How do you wish té be tried?

Mr. Allison: By my God and my country.

Ms. Desch: Thank you;

The Court: As to that indictment Mr. Allison, the
one charging with the distribution of crack cocaine on Augugt
28, 2009, that indictment has not been before the Grand Jury
of York County. Do you wish to have‘that indictment reviewed
by the Grand Jury or give up that right?

Mr. Allison: Give up that right.

The Court: He's signed and initialed indicating he

is waiving presentment on that indictment. As to each of
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these indictments it's indicated there on the sentence sheets

that you are entering a plea of no contest to these charges,
is that correct?

Mr. Allison: Yes, sir.

The Court: Do you understand that the court treats
a8 no contest plea the same as it treats a plea of guilt? Do
you understand that?

Mr. Allison: Yes, sir.

The Court: The first indictment I'm going over
alleges that on August 28, 2009, you were in possession of
crack cocaiﬁg with intent to distribute it in violation of
the laws of this State.

_TheAsecond indictment alleges that on that date you
did in fact distribute cocaine crack cocaine a controlléd
substance under the laws of this State. This carriés from 5
to 30 years, does not allow for probation or suspended

sentence, it is a felony, and it is a parole ineligible

. offense. That is whatever sentence one receives on these

charges they must serve at least 85 percent of that before
they are eligible for any eafiy release and if they weré in
fact granted an early release it would be into a coﬁmunity
supervision program. Do you understand that?

Mr. Allison: Now I do, sir.

The Court: kaay. How do you plead to possession

with intent to distribute crack cocaine on August 28, 20097
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Mr. Allison: No contest.

The Court: How do you plead to having distributed
crack cocaine on that date?

Mr. Allison: No contest.

The Court: Any recommendation?

Ms. Desch: Your Honor, five years.

- The Court: Other than the recommendation of a five
year sentence, has anyone made you ahy other promise or
threats to cause you today to enter your plea of guilt to
this charge? |

Mr. Allison: No, sir.

The Court: Are you today under the influence of
anything that would cause you to be intoxicated?

Mr. Allison: No, sir.

The Court: Are you entering your plea today freely
and volﬁntarily?

Mr. Allison: Yes, sir.

The Court: Have you served any time on any of these
already?

Mr. Allison: No, sir.

The Court: You have a right to a trial by jury on
these charges and you are presumed innocent of these charges
until such time as the State is able to prove to a jury your

guilt beyond a reasonable doubt.

As to the charge you have a right to remain silent,
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the right to confront the witnesses against you, and you have
the right to have your witnesses made to come to codrt to
testify for you. You understand you have these rights?

Mr. Allison: Yes, sir.

The Court: Do you have any questions about them?

Mr. Allison: No, sir.

The Court: I advise you that by entering a plea of
guilt as to the charge you are giving up.those rights and you
are also giving up any defense you might have to the charge,
you understand that?

Mr. Allison: Yes, sir.

The Court: Knowing all those things I ask again how
do you plead to ‘these charges? |

Mr. Allison: ANo contest, sir;

The Court: To both?

Mr. Allison: Yes, sir.

The Court: All right.  Tell me the facts.

Ms. Desch: Thank you, Your Honor. On August 28,
2009, at approximately 9:15 York County DEU met with a
confidential informant who indicated that they could buy from-
Kevin Allison the defendant here before you, standing before
you today. That confidential informant was wired, searched,
given buy money by the DEUland monitored by the DEU as he met
with Mr. Allison at é location.

When the confidential informant got to a location
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here in York County where he was setting up a deal with

Mr. Allison, he indicated that Mister, the defendant, was
standing by a van when he approached the house; that the CI
went up, said I need $20 worth of crack, and at that point

Mr. Allison went inside the house, got'some keys, came back

out and got crack out of the Ford Explorer, gave the crack

for an exchange of 20 dollars, the confidential informant
came back, and gave that crack to the DEU. That has since
been tested and confirmed to be crack.

An hour later the CI went back to the address where
the deal had gone down and when they approached Mr. Allison
was again standing outside in the same location that he had

been for the confidential informant. Your Honor, at that

.point there was another lady out there who has since plead to

possession of marijuana charge, but she was, I think, the
owner of the vén where the CI first had seen Mr. Allison.
When the officers arrived they asked Mr. Allison for ID. At
that point the defendant started to walk toward that éame
Ford Explorer. The officer asked for consent. The defendant
said yes then asked why and at that point one of the officers
noticed a bag of marijuana in his left hand. The bag was
dropped. It was approximately five grams of marijuana. The
defendant was arrested at that point and eventually the
officer walked over and, towards the Explorer, and

immediately upon them walking toward the Explorer the
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defendant starting yelling, "It's not mine. "It's not mine."
Search incident to the arrest the officers found the $20 that
had been buy money, a partially smoked marijuana in shorts
pocket; they also found in the defendant's shorts pocket the
keys to the Explorer. Nobody around the area claimed the
Explorer. When it was searched per inventory policy they
found 4.3 grams. of crack in the upholstery on the driver’'s
side and $315. Craék found in the Explo;er was also tested.
and it turned out to be 2.69 grams cf crack.

His prior record was a marijuana possession from
December of '(8.

The Court: All right. Mr. Allison, do you agree
that if you went to trial those would be the facts the State
would present_to_thé jury?

Mr. Sullivan: With one exception, Your Honor.
Obviously this is a no contest plea but just as a matter of

clarifications, the $20 that they actually provided to the

confidential informant who made the purchase in this case was’

actually not téken,off Mr. Allison's person. That was
actually a different 20 and 20 was actually taken from the
inside of the vehicle but other than that. |

Mr. Allison: The female had just given it to me,
sir, for just cutting'thebgrass. That was the only $20 I had
on me.

The Court: The rest of the facts you agree that the
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witness would tell the jury, is that correct, Mr. Allison?

Mr. Allison: No, sir.

The Court: Okay. I can't take his plea. He won't
agree that those facts.

Mr. Allison: I plead no contest, sir.

The Court: I know but I have to be sure that you
understand what you are pleading to and that is that this is
what_the facts that the jury would hear, that evidence.

Mr. Allison: I agree that's the evidence against
me, yes, sir.

The Court: All right. Well, I accept your pleas
NnOowW.

Mr. Sullivan: Thank you, Your Honor. May it please
the court. Your Honcr, just as a matter of understanding,
Kevin's understanding of this, that this is a negotiated five
year sentence. He's pleading of course guilty to two
charges. He was aiso charged with the marijuana second
offense which is being dismissed as part of this negotiation,
Your Honor.

Just by way of baékground, Kevin is 45 years of age.
He is the father of three children ages 24, 23, and 21. He

is very actively involved in their lives. In fact, he spent

" the last couple of weeks with his youngest son trying to get

him accepted into Appalachian State up in Boone, Your Honor.

He's born and raised in Clover, has lived all over the world,
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10

Your Honor. He served six years in the United States Army.
He was honorably discharged an E-four. He was stationed in
Germany. Most recently he was stationed in Spartanburg which
is how he was able to come back to the area in the reserve
army. Your Honor, he's always been gainfully employed. His
last job at Uniroyal up in Gastonia. He was laid off.from
that job aftér working there for about two and a half years
three years ago} Your Honor, up to-that time when Kevin was
42 years that was his one time with the law. That of course
in tHat three year period in being laid off when he picked up
the marijuana charge and is now standing before Your Honor
unfortunately with two second offense drug charges which he
understands iﬁ South Carolina thése both carry a minimum of
five years. Yéur Honor, Kevin has always maintained to me
his innocence. Now again my office was only originally |
appointed to represent him Qn possession with intent to
distribute, the distribution charges came aloﬁg later, but
Kevin always maintained his innocence to me with respect to
that possession with intent o distribute. For the longest
time we were preparing his case for trial and then about two
weeks ago when we learned through the Solicitor's Office
those distribution warrants were in fact going to be served
on him; at that point that's when Kevin began to think that
perhaps it was in his best interest to accept the State's

offer in this case. The Solicitor was kind enough to put the
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plea offer back on the table even though he was placed on the
trial board this week, ‘Your Honor. Again I think certainly
there is evidence by which a jury could convict him. He's
pleading no contest, but I think given the fact that they
found the keys to the car in his pocket, of course, and there
is going to be a confidential informant who would come in and
téstify as to what allegedly happened that day. Kevin
understands and he and I talked about that you have evidence
by which a jury could return a finding of guilty on that
rather than running that risk of receiving 30 years. I think
Kevin just wants to get this behind him. He has been working
as a landscaper and he's actually in the process of trying to
put together his own business but he does have a significant
clientele so hopefully this is a resolution that would allow
him to get back to his life, hopefully get him prqductive,
leading a productive life as a citizen working. Your Honor,
it's a tough situation for somebody who only has a marijuana
charge and has never done any time in jail; nevertheless, he
understands the situation he's in and we would just ask you
to go along with the recommendation in this case.

The Court: Anything you want to say, Mr. Allison?

Mr. Allison: No, sir.

The Court: All right. Looking in the book just a
minute I do not have this down as a serious offense on my

cheat sheet, but serious offense is marked on the sentence
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cheat sheet, but serious offense is marked on the sentence
sheet so I just need to make sure.

Mr. Sullivan: It should not be a serious. The
proximity charge would be'serious?

The Court: That's what I thought, so my cheat sheet
is right. I'm going to mark that off. I just want to make
sure the paéerwork is right becauée it comes back if I don't
straighten it out. I didn't tell you about that because it
doesn't apply.

Mr. Allison: Thank you, sir.

Mr. Sullivan: Thank you, Your Honor.

The Court: Sentences are five years on each to run
concurrent and then make sure that's correct. Thank you.

Ms. Desch:. Thank you, Your Honqr.

Mr. Sullivan: Thank you.

(End of proceedings and no exhibits were presented.)
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I, Janet Rich, official court reporter for the

Sixteenth Circuit of the State of South Carclina, do hereby
certify that the forgoing is a true, accurate, and complete
transcript of record of all the proceedings had and evidence
introduced in the trial of the captioned case, relative to
appeal, in the circuit court for York County, South Carolina,
on the 30 day of April 2010.

I do further certify that I am neither kin, counsel,
nor interest to any party hereto.

W/hm

Janeﬁ M. Rich

13
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custody unlawfully: ‘ 5
@ TEaeXbeool oz Asais L\zL\ - (\; _th LN
(b) C e\ f’.: i ~La v \ € \\2 vy ‘r L Le

(c) j\\v‘\}\b \(Ce &\f\f'p%\\; \J L

State concisely and in the same order the facts which support each of the grounds set out

in (10): | |
@ ao.tl S & Me v e nAdtin ':-*-‘;\A.a'k
® R0 Cacmael s eyoinled,
(©)

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? O

(b) = any petition in State or Federal Courts for habeas corpus or post-convictions
relief? N\

(©) any petition in the Uniied States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? ' nNO

(d) any other petitions, motions or applications in this or any other Court? OV

If you answered Ayes@ to any part of (12), list with respect to each petition, motion or
application: ,
(a) the specific nature thereof:

i.

. - | | _—
i, _—

P

-~

v,

(b)  the name and location of the Court in which each was filed:
L | —
. —

. /
BitE i




. 14,

I5.

(c) the disposition thereof:
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(c) your sentencing? 1 /
(d).  your appeal, if any, from the judgment of conviction or the imposition of
sentence? LAt
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19. State clearly the relief you seek in filing this application:

(Lo \SM) Plet Vacated

20. Are you now under sentence from any other court that you have not challenged?
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Revised 3/2003
STATE OF SOUTH CAROLINA )
\( ) VERIFICATION
County of Gy \( )
I \48\)\ N IQ( \\ NS , being duly swomn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true. '

SWORN to and subscribed before me this 3/ ST

dayof __ AU GusT , 201D .
fe— = o (VYN 1Y (L.S)
Notary Rublic

My Commission Expires: F'?.Er‘\m a, AC1n
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L, \VLC LY A \'\ LS ’ , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) T am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty [ am unable to pay the costs of said .proceeding or give
security thereof.

P
. L R eVd
NS St ey A 4 L AT

}>>/ : Applicant

SWQRN or affirmed to and subscribed before me this
2187 dayof _ AMAGUET , 010

%da

Notary Public \

My Commission Expires: 'Egbtgg ﬁ!i g! 2010
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) ,
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
; 2010-CP-46-3809
Kevin Allison, #340643, ;
Applicant, i
v. | | % RETURN
State of South. Caroliha, ; |
Respondent. §

" The Respondent, making its Return to the application for post conviction relief (PCR)
filed September 8, 2010, would respectfully show this Court: |
| | L
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of thg Clerk of Court for York County. The Applicant was

indicted at the March 2010 term of the York County Grand Jury for Possession of Crack Cocaine

with Intent to Distribute, 2nd offense (201 0-GS-46-1 165). The Applicant was also charged with

Distribution of Créck Cocaine (2010-GS-46-1692). The Applicant was represented by Jonathan
Sullivan, Esquire. On April 30, 20i0, the Applicant waived presentment of the distribution
charge to the grand jury, and pled no contest to both offenses as charged with a recommendation
of five (5) years from the State. The Honorable John C. Hayes sentenced the Applicant to five
(5) years for each charge, concurrent. The Applicant did not apﬁeal his convictions or sentences.

Attached herewith and incorporated herein' by reference are the records of the York

County Clerk of Court regarding the subject convictions including the Applicant’s plea affidavit,

10of4



the Applicant’s records from the Department of Corrections, and the Applicant’s plea transcript.
The Respondent reserves the right to amend this Return upon receipt of any relevant materials.
I1.

In his current Application, the Applicant alleges he is being held unlawfully for the

following reasons:

1. Ineffective assistance of counsel
a) “Failure to investigate enhancement law”
11

In a post-conviction relief action, the Applicant bears the burden of proving the

allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functiéning of the adversarial process
that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel’
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Stricklanc_l,. 466 U.S. 668. The Applicant must overcome this
presumnption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. Under this proﬁg, the court measures an attorney’s performance by its "reasonableness

under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.

Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a
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reasonable probability that. but for counsel's unprofessional errors, the result of the proceeding
would héve been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty plea counsel, the Applicént must show that there is a reasonable probability that, but for
counsel's alleged errors. he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.8. 52, 106 S.Ct. 366, 83 L.Ed. 2d 203 (1985).

Respondent submits the record fully supports the knowing and voluntary nature of the
Applicant's plea. However, allegations regérding ineffective assistance of counselv and the
voluntariness of the plea may raisé questions of fact that are not conclusively refuted by the
record. Accordingly, Respondent requests an evidentiary hearing on these allegations. Sharper
v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

Iv.

Each and every allegation contained within the applicétion not hereinbefore cxpre;ssly

admitted, qualified or explained is hereby denied.
V.

WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held.

Respectfully submitted,

ALAN WILSON
Attorney General

JOUN W. MCINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General -

HARRISON D. BRANT ¢
Assistant Attorney General
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(COURT ' IN SESSION THURSDAY, JUNE 2, 2011 AT 12:25 PM{)

THE COURT: 1Is this expected to be lengthy?

MR. BRANT: I'm sorry.

THE COURT: Is this expected to be lengthy of not?
VGot a lot of Qitnesses?

MR. BRANT: It’s not.

MR. MURPHY: Tﬁo, Your Honor. Two witnesses.

THE COURT: Try to get it in at least before lunch.
It’s Twenty-five after Twelve; we’ll go ahead.

(APPLICANT ENTERING COURTROOM.)

MR. BRANT: May it please the Court.

THE COURT: Yes, sir.‘

MR. BRANT: Your Honor, this is York County Case 2010-

' CP-46-3-8-0-9. The Applicant's name is Kevin Allison, SC

DC Number 340643.

He was indicted'in March 2010 with possession with
intent to distribﬁte craék coéaine, second offénée. He was
also charged with distribution of crack coCaine, second
offense and a possession-of.marijuana charge. .Hé.was
represented by Jonathan Sullivan on these charges.

On April 30, 2010, he waived presentment of the
distribution charge and pled no contest to possession with
intent to distribute second offense and the distribution of
crack cocaine, second.offensé. As a result of the'plea,

the State did drop the possession of marijuana charge. So,
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KEVIN ALLISON: DIRECT BY MR. MURPHY 4

he appeared in front of Judge Hayes. Pursuant to
recommendation from the State, he received a sentence of
five'years for each of those charges. He did not file an
appeal.

THE COURT: Are those concurrent?

MR. BRANDT: Yes, sir.

THE COURT: It's a concurrent sentence?

MR. BRANDT: Yes, sir, two 5-year concurrent
sentences.

He did not file an appeal: September 8, 2010, filed
his application for post-conviction relief.

The State filed its return April 27, 2011, and I"1l1
turn it over to.his attorney Brian Murphy.

MR. MURPHY: Your Honor, the Plaintiff callé Mr. Kevin
Allison.

MADAME CLERK: Mr. Allison, I can get you stop here
and place your left on the Bible.

(WHEREUPON: KEVIN ALLISON, BEING

FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:)

MADAME CLERK: Thank you. * You may have a seat.

DIRECT EXAMINATION

KEVIN ALLISON BY MR. MURPHY:
Q. What's your name?
A. Excuse me?

Q. What's your name?

29
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KEVIN ALLISON: DIRECT .BY MR. MURPHY

A. Kevin Allison.

Q. What's your address?

0. A little slower.

Q. Thank you.

'And you were indicted for distribution of crack,

second; possession with intent to distribute crack, second;

and possession of marijuana; is that correct?

A. Yes.

Q. And Mr. Jonathan Sullivan of the Public Deféﬁder's
Office represented.you?

A. Yes.

Q. ' And you pled No Contest on April 30th, 2010 to
distribution of crack, second; bossession with intent to

distribute crack, second?

A. Yes.

Q. You were sentenced to 5 years concurrent on both
charges? |

A. Yes.

Q. You were to sentenced 5 years?

A. Yes.

Q. And the.possession of marijuana charge was noll prosed

or trial. Correct?

A. No.
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KEVIN ALLISON: DIRECT BY MR. MURPHY ) ‘ 6

0. I'd like to talk to you a little bit about your plea
counsel and what you were doing in preparation for your
trial leading up to your plea.

Did he explain the charges to you?

A. Meaning what?
0. What you were charged with?
A. Only the PWI because I ain't hear nothing about the

distribution charge until the week before I came into
trial -- Well, the week before I came before the judge.
And then, that right there, was a situation where, I'm
éaying, I mean, it was like, I was doing what he advised
me, and he was telling me to do. -

Q. So he --

A. Because I wanted to take it to trial from the start.
I wanted to go to trial all the way to the end.

But he was like -- He was more concerned about the
interest of the Solicitor because he was always "Well let's
see what the Solicitor is going to do" or "Let's see how
the Solicitor's going to talk about how the Solicitor's
going to take it." I mean, it's like -- He wasn't

concerned about my interest, only the interest of the

Solicitor.
Q. So, he didn't explain the charges?
A. Explain them how? I mean, the PWI, yeah, but the

distribution, like I said, when I first came to him, I
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KEVIN ALLISON: DIRECT BY MR. MURPHY 7

wanted to know -- I wanted to see -- I asked for 'a motion
of discovery, you know what I'm saying, because I wanted to
see what type of evidence they had against me or whatever.
Becauée i knew they didn't have no evidence on ﬁe, you know
what I'm saying, because I hadn't done nothing. But he was
like, "Well, the only way you can get a‘motion.of discovefy
is if we take it to trial and phey present it in the
courtroom." And that's oh the day of the trial.

Q. He told you fhat?

A. That's what he told me. And I never received a motion
of discovery to this day until my mdm, when I was‘at Perty
Correctional Institution, last year, put in a requestjfor
it for me. She got a copy of my motion before I did.

Q. And you wanted to go to trial?

A. Yes, sir.
Q. Did you discuss your caSe with your attorney?
A. Not really because every time I go in and talk to him,

it was either, "I was reschedufed," or "Let's see what the

Solicitor talking about."

Q. Did he discuss the evidence against you?
A. I mean, how could he? I never seen a motion of
anything.

Q. He didn't talk to you about the evidence? Would he
prepare for trial?

A. I mean, how could we prepare for trial, you know what
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KEVIN ALLISON: DIRECT BY MR. MURPHY 8

I'm saying, if every time I come in, it was always

rescheduled. We only talked about the case, basically, for:

one day out of all the times that I came. And I came like
at least once a week, at least 3 times a month. Sometimes
I came twice in a week.

Q. Discussing your case with him?

A. No.

Q. You didn't?

A 'Cause most of the time, I was getting rescheduled.
And every time I would do -- I would talk to him, I would
tell the man, "Look, I want to go to trial.”

0. Did you ask him to go to trial?

A. Yeah. I asked him the wh&le, I mean, all the way up
until the last day I wanted to go to trial.

0. Why did you pleéd guilty?

" A. I didn't plead guilty. I pled No Contest.

Q. Why did you pléad No Contest? I apologize.'

A. Because, like I told him, I wasn't pleading guilty to
something I didn't do; So then, I asked him about No
Contest. He was like, "Well, if you plead No Contest, then
you can appeal it and bring it back -- bring it back on an
appeal."

Q. Did you appeal it?

A. That's when I put in a PCR.

Q. Did you file -- An appeal'is different than a PCR.

33
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KEVIN ALLISON: DIRECT BY MR. MURPHY 9

Did you file an appeal?

A. You see, I didn't know an appeal was different from a

PCR.

Q. Did you ask your attorney to file an appeal?

A. I mean, when I left the courtroom that déy, he was
like, "Don't worry about it, I'll take care of it." I

mean, his word was, you know what I'm saying, you take this
right here -- You see, it was 5 years, I mean. They_
offered me 5 years, and I turned it down all the way up
from the time I got out of jail up until the time when I
came‘before him that last week. And then it wés like,
"Well, if you .don't take this right here, then théy're
going to bring a distribution warrant on you. And if you
go ‘ahead and take this, fhen you won't have‘to worry about

the distribution. It will be just the 5 years.“ And I'm

.iike, "Well," you know what I'm saying? "How much is 52"

He say, "Well, you only have to do like two and a half, ‘two

and a half years on 5 years." <You know what I'm saying?
It wasn't no 5-85 or nothing like that.

Q. What do you mean by 5-85?

A. 5-85 means that I -- Because he was like, "Well, how
much time are you willing'to do?" I'm like, "I'm not

willing to do no time." You know what I'm saying?
"Really, if you want to talk to me, I'm not willing to do

no time." He said, "Well, two and a half years, that's
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KEVIN ALLISON: DIRECT BY MR. MURPHY . 10

really not much time."

Q. You were expecting to get -- to actually serve two and
a half years. - |

A. Yeah.

Q. You weren't aware that this was an eighty-five percent
no-parole charge?

A. Not ﬁot 4 -- not no 4 years and 6 months. f mean,
that's 5 years.

Q. He didn't tell you that?

A. Not no 4 years and 8 months. No, sir.
And then he was like, "Well --" In the courtroom --
courtroom when they read the distribution out -- the

warrant for distribution out in the courtroom, it was like
ﬁe called me and told me to come to court. I didn't know I
was going before the judge to go to jail that day. I
thought I was going before the judge to talk about, you
know what I'm éaying, the plea and all of that to find out
where I stand. I didn't know I was going to jail that day.
So, when they was reading out the distribution
warrant, and they was saying that what they had found on my
possession -- saying they found buy money on my possession,
I'm like "That's not right." He was like, "Don't worry
about it. We're going to take.care of it." I mean,
"You're not even arguing for me." "Don't worry about it.

T got you."
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KEVIN ALLISON: DIRECT BY MR. MURPHY - , ' 11
Q. You wanted to go to trial?

AL AYes, sir.

Q. You wanted your attorney to go to trial?

A. I wanted to go to trial.

You didn't want to plead guilty?

Q.
A. No, sir.
Q. Now he asked a lot -- You answered a lot of questions

in your plea agreement. If yod didn't want to plead

guilty, whvaould you answer those questions?

A. Like I said, I answered the questions -- Like he told
me in the courtroom -- He told me, "Just whatever I tell
you to say, just answer it." You know what I'm saying?

Every time the judge would say something to me, he would
say, "Say, yeah." ‘“Say, yeah." "Say, yeah." So, I'm
answering as my attorney told me to do. -You know what I'm
saying? I mean --
Q. Did he explain your Constitutional rights to you?
A. I mean, I ain't know nothing about -- No, he didn't
explain my Constitutional rights. He didn't explain the
Sixth Amendment, Fourteenth Amendment, or none of that to
me.

How about the right to speedy trial?

Q

A. None of that?

) Compel witnesses?
A

(INAUDIBLE.)
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KEVIN ALLISON: DIRECT BY MR. MURPHY . 12

Q. Have a lawyer in all aspects --

MADAME COURT REPORTER: I'm sorry, I'm sorry. I need
a verbal response. I'm sorry, sir.
A. No, sir. No, sir.

No, ma'am.

THE COURT: You can take your time.
A. No, sir.

THE COURT: Don’t testify.
A. No, sir.

THE COURT: Let him answer'the question.

MR. MURPHY: Thank you, Your Honor.

THE COURT: That’s the reason he ain't got time to
answer.

MR. ALLISON: No, I was shaking my head instead of
answering. |

THE COURT: Sir.

MR. ALLISON: Yes, sir.

THE COURT: That's not an answer on the record, Mr.
Allison;

MR. ALLISON: Yes, sir.

THE COURT: And when I want you to talk, I'll ask you

- something, okay?

MR. ALLISON: Yes, sir.
THE COURT: All right, proceed, Counsel.

MR. MURPHY: Thank you, Your Honor.
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KEVIN ALLISON: DIRECT BY MR. MURPHY - 13

Q. We're talking about Constitutional -rights, Mr.

Allison. .
A. Yes, sir.
Q. Did he review your Constitutional right to have a

lawyer in all aspects of the proceeding?
A Meaning what?
Q Have a.lawyer assist you at your trial?
A No, we never discussed that.
Q. How about to take the witness stand?
A No, sir, because we didn't even go to trial.
0 How_about your right to silence not to incriminate
yourself? |
A. . (INAUDIBLE.)
Q. How about to have the government prove the ailegations
beyond -- |
THE COURT: I didn't hear the response.
A. No, sir.
Q. How about your right to have the government prove the

allegations beyond a reasonable doubt?

A. No, sir.
Q. Did you discuss your right to appeal?

A. No, sir, other than the thing about the no contest.
That was it.
Q. How about the right to a jury trial?

A. Well, that's what I was asking for from the start.
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KEVIN ALLISON: DIRECT BY MR. MURPHY 14
0. So, you wanted to go to trial?

A, Yes, sir.

Q. Your attorney didn't discuss the evidence against you

with you?

A. No, sir.
Q. He wasn’t prepared for trial?
A. No, sir. Because he was more intent on me taking the

plea than me going to trial.

Q. He told you that you'd be eligib;e for work release,
and you're nof?

A. Right.

Q. He didn't tell you there was an eighty—five percent
time sentence?

A. He didn't eXplain to me what eighty-five percent was.
And I said -- He told me if I went ahead and signed the
plea that day, then the distribution wouldn't come up to
where I would have to do eighty-five. It would just be the
5 years, not eighty-five.

Q. What are you asking this court to do?

A. The same thing I started from the beginning. I wanted
to go to trial.

Q. Thank you. Please answer any questions of the
Attorney General's Office.

A. Yes, sir.

CROSS EXAMINATION

39




40

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KEVIN ALLISON: CROSS BY MR. BRANT . 15

KEVIN ALLISCN .BY MR. BRANDT:
Q. Mr. Allison; the last thing you said, your attorney
told you that it would be just the 5 years, not eighty-

five. 1Is that what you said?

A. Yes, sir. A S5-year sentence, not a 5-85.
Q. So, you understood that it would'be.a 5—yeaf sentence?
A. A S-yearisentence is 5 years, two and a half. 1It's

two and a half years on a regular 5-year sentence.. A 5-85
is 4 years and 8 months.

Q. So, did he --

A. And he also --

Q. Dbid he say that you would get a 5—yéar sentence. ox

| that you would get --

A. He said I would get the 5-year sentence.

Q. But he said that it would be two and a half years
served?

A.  Yes, sir, Andlhg‘séid that T would be eligible for

work release, and I'm not eligible for work release until
the last 90 days of a 5-year sentence, a 5-85.

Q. And you said your attorney told you how to answer the
judge's questions at the hearing?

A. I mean,‘he's,standing right beside me. And every time
the judge asked me, to say somefhing to me, he would say,
and i would answer as he answered, yes.

Q. So he was just kind of giving you answers in your ear?
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KEVIN ALLISON: CROSS BY MR. BRANT 16

A. Yes, sir.
Q. So everything that you said was just repeating what he
told you?

A. Yes, sir. And then he told me to say, if the judge

asked me how I wanted to. be tried, he said to say, "By my
God and my country."

Q. And each question after that, he still told you how to
énswer it?

A. Yes, sir. And when the judge asked me about the 85, I
was like -- He asked me did I understand. I said, "I
didn't, but I understand now because you're telling it to

my now in the courtroom."

Q. Did your attorney tell you to say that?
A. No, that's what I said because I really didn't

understand -—- I didn't know until then, so that's why I
answered it. |
Q. So you understood at that point when the judge asked
you that it was an eighty-five percent?
A. And then-I said something to my attorney. He was
like, "Well, don't worry about it, I'm going to take care
of that."

So, then after it was over, when they ran out of the
courtroom, the -- about -- When they read the distribution
warrant in the courtroom, they said that they found buy

money in my possession. And I'm like, that's not right. I
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KEVIN ALLISON: CROSS BY MR. BRANT . ' 17

didn't have any money on me. And he was like, "Don't worry
about it, don't worry about it; We're going to take care
of that.” And he never argued the issue.

So then we Qent invthe back after the courtroom
session, I was talking to him, I would say, "We1l, how you
didn't argue the issue?" He say,‘"Well, we're géing to
take care of that at a later date." You kno@ what I'm
saying? Just, "I'll take care of it." And then he
guaranteed me that he would help me get work release.

0. He did?

A. He said that, "Well, I'm not supbosed to do this, but
I'llbmake a spéciél effort for you. I will maké, you

know -—- If I've got to write somebody, whatever, I will see
that you go to work release."

Q. Did your attorneylnot tell the court thatuyou
disagreed with one fact regarding the money?

A. But he never argﬁéd the issue. He didn't -- I mean,
he didn't explain what he -- what fact I disagreed with or
what. I mean, it was a whole lot I disagreed with because
none of it was true. That's why I wanted to take it to
trial.

Q. You said you had in spiteﬁof your offer from the time
you were charged all the way up to the hearing - -

A. And, I turned it down. |

Q. But then things changed and they'added the
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KEVIN ALLISON: CROSS BY MR. BRANT : 18

distribution charge?

A. No, he told me to take -- to go ahead and take the
five. And I was like, "I don't want to take the five
because I didn't want to take nothing. He was like,
"Well" -- That's why I pleaded no contest.

Q. The original 5-year offer you got was just for that
one PWID charge. Correct?

A. Right, and he said if I had -- If I went on and signed
it, then that's where it would stand. It wouldn't be 5-
and-5, two different charges. The day when I went before
the judge, it was two different charges.

0. So, you went before the judge, and they added the one

charge with the same --

A. They read it in the courtroom.
Q. But with the same offer for the two charges?
A. No, no, it wasn't the same offer now. It's 5-85. 1t

went from 5 to 5-85. That's two different sentences.
That's two different charges.

Q. You had a different offer for 5-year concurrent
sentences for two different charges at 857

A. No, it was 5. 1If I signed the -- If I signed the plea
now, it's 5 years, not 5-85. If I don't sign the ples,
then it goes to 5-85. And it was like, "Well, you only do
two and a half years on 5-85. And you'd be -- " I mean,

"on 5 years, and then you would be at work release in no
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KEVIN ALLISON: CROSS BY MR. BRANT 19

time." ©No more of the 90 days to 120 days, if it would
have been 5 years. On 5-85, it's totally different. 5-85,
you have to do 4 years and almost 8 months.

Q. So on August 28th, you came -- No, not August 28th.
The day of your plea waé on April 30,.2010. You came to
court and you knew at court that you were there for a plea.
Correct?

A. I knew that I was going on before the judge to discuss
my plea. I didn't know I was going before the judge>to be
sentenced. But that's what he told me.

Q. You thought you were going to plea, but not receive
your sentence?

A. No, I was advised I was going before the judge to

discuss ‘it.

Q. Okay.
A. But, like I said, I been -- T wanted to go to trial to

the end.
Q. And the judge --
A. But I couldn't even see -- I couldn't even receive my

own evidence, a motion of discovery or nothing, none of

‘that. I mean, then I was told by another attorney at a

different time after I'd been sentenced that I could -- I
was supposed to have gotten my motion of discovery at the
beginning. They said they give that to their clients from

the beginning. I mean, I never received any kind of
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KEVIN ALLISON: CROSS BY MR. BRANT 20

motion, no kind of evidence, or none of that. I mean, I
felt like T was denied that by my own attorney.

Q. Why didn't you just tell him that day, "I want to go
forward. I want to go to trial.”

A. I did tell him. I did tell him.

Q. Why didn't you tell the Court when they asked &ou if
you wanted to plead? |
A, Well, likeAI said, when I got in the courtroom before
the judge, when the judge was talking, that's when I
realized -- At that time when he sentenced me, that's when
I realized I was being sentenced. I thought I was in there
to go before the judge to discuss my plea. Not to go to
trial and to be sentenced to go to jail.

Q. When the judge asked you ;f you understood that you
were waiving your right to a jury trial; or your right to
remain silent; your right to confront the witnesses, to
call witnesses, you said you understood that ydu were
waiving that. Correct?

A. I mean, I said, I answered what hé told me to. And at
that time, you know what I'm saying, he was saying if I
take this plea, now I understand that's what's being done.
0. So if you answered that you understood that, you
didn't understand that; did you?

A. No, sir.

Q. So, were you being truthful at the time?
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KEVIN ALLISON: CROSS BY MR. BRANT 21
REDIRECT BY MR. MURPHY

A. '~ At the time, yeah I was being truthful because, I
mean, like I said, he said, If I take the plea, then that's
what'I'was_doing.

Q. But you juSt said.you didn't understand that you were
waiving the right to a jury trial?

A. Not until that day when I got in the courtroom.

Q. So, you understood it when you said it?
A. What do you mean, "I understood it when I said it"?
Q. In your hearing you said you understood you were

waiving the right to a jury trial; Did you understand
that?
A. I mean, I understood then that if I éigned the papers,
taken that plea, then I was waiving the right to a jury
trial. But like I said, I wanted to go to trial from day
one. But, I mean, I thought it was my lawyer's job to
defend me and satisfy me, not the Solicitor. Ivmean he's
supposed to be working for me not the Solicitor. But it
seemed like the whole time he was wdrking for the Solicitorx
instead of me because he was more coﬁcerned about'what the
Solicitor wanted out of the case than me. I mean, it's my
life on the line, not the Solicitor's.

MR. BRANDT: Nothing further, Your Honor.

REDIRECT EXAMINATION

KEVIN ALLISON BY Mﬁ. MURPHY :

Q. Mr. Allison, you wanted to go to trial?
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RECROSS BY MR. BRANT

A. Yes, sir.
Q. You did discuss your case, the evidence against you

with your attorney?

A. Like I said, sir, we talked one day.
Q. So, that's a "No," you did not discuss it?
A. Only thing we discussed was, he asked me, "Did I do

it"? You know what I'm saying? Aﬁd I'm like, "No, why
would I sit here and say I did something if I'm telling you
I didn't do it."
Q. And he wouldn't prepare for trial?
A. No, sir.
Q. And he told you that the deal -- You would be
sentenced to 5 years, but you would serve about two and a
half of that?
A. Yes, sir.
Q. He told you tﬁat you would be eligible for work
release?
A. Yes, sir.

MR. MURPHY: No further questions, Your Honor.

MR. BRANDT: Just briefly? |

THE COURT: Yes, sir.

RECROSS EXAMINATION

KEVIN ALLISON BY MR. BRANDT:
Q. Mr. Allison, did you say that you only met with‘him

one time to discuss --
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A. No, sir. I said that we only discussed my case one
time. I met with him frequent times, at least 3 times a
month. |

Q. Okay.

A. And a couple of times; I met with him twice in the

Week because we had to reschedule.

0. | What would youltalk about durinénthose meetings?

A. The Solicitor. And if he had éot any more evidence -=
I mean, got any more informatiop froﬁ the Soliditor about
the case. That was it.

MR. BRANDT: Noﬁhing further, Your.Hénor.

THE COURT: Let me ask you tﬁié, Mr. Allison. Because
I calculate eighty-five percent of 5 years is 4.25 years,
of four and é fourth.years.A Does that sound right?

MR. ALLISON: ©No, sir. I had to do 4Ayears and
almost -- It's_between 6 —-- It's like 6 months and some
change.

THE COURT: You've got to do more thanAeighty—five
percent?

MR. ALLISON: I've got to do more than 4 years. Yes,
sir. | | |

THE COURT: I know you've got to do more than 4 years.

But the way I calculate it, I multiply .85 time 5, and I

came up with 4.25.

MR. ALLISON: Well, on my -- oh my max out date is
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2014, October 2014, I think. Either August or October
2014. *
THE COURT: Now, if you wanted a trial, why didn't you
tell the judge? When he started asking these questions,

why didn't you tell him, "Hey, I'm not pleading anything to

these charges. I want a trial. I'm not guilty, and I want

a trial." Did you tell the judge that?

MR. ALLISON: No, sir, because -~

THE COURT: "Don't ask me all these questioﬂs. I want
a trial.”

MR. ALLISON: Because my lawyer --

THE COURT: Did you tell him that?

MR. ALLISON: No, sir, because my --

THE COURT: Don't tell me what your lawyer said,
you've got a brain, hadn't you?
| MR. ALLISON: Yes, sir.

THE COURT: You can think for youfself, can't you?

MR. ALLISON: Yes, sir.

THE COURT: You've been around for a while; haven't
you? 7

MR. ALLISON: Yes, sir. But I haven’t been in a
courtroom.

THE COURT: And, and, you understood him.

MR. ALLISON: No, sir.

THE COURT: He asked you these questions, you knew you
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could go to trial. Why didn't you tell the judge you
wanted a trial? |

MR. ALLISON: Excuse me?

THE COURT: Why didn't you tell the judge you wanted a
trial? You didn't want to plead.

MR. ALLISON: Because I told my lawyer I wanted a’
trial. And my lawyer -- |

THE COURT: Now, don't tell me about your lawyer. I

want to talk about you. You are a person --

MR. ALLISON: My lawyer was talking for me, sir.

THE COURT: Do you think?

MR. ALLISON: Yes, sir.

‘THE COURT: Can you answer for yourself?

MR. ALLISON: Yes, sir.

THE COURT: Why didn't you tell the judge, "I don't
want this plea, and I don't want this 5 years - -

MR. ALLISON: Because my lawyer told me he could take
care of, and he was going to take care of me.

THE COURT: Wait a minute. Just let me finish my
question, will you?

MR. ALLISON: Yes, sir.

THE COURT: You'fe not going to outtalk me - - -

MR. ALLISON: No, sir.

THE COURT: - - - and you're not going to out—tﬁink

me.
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MR. ALLISON: I'm not trying, sir.

THE COURT: But I want you to answer my questions
while you're on the stand.

MR. ALLISON: Yes, sir.

THE COURT: Under oath.

MR. ALLISON: Yes, sir.

THE COURT: Why didn't you tell the judge, "My
lawyer's not doing what I want him to do. He's not
answering my questions. He's not providing me with
anything. And I don't want to plead; I want a trial."

Why didn't you tell --

The judge explained to you all Qf that: Thét you have
a right to remain silent; that you have a right to a trial;
the state has to prove you guilty beyond a reasonable doubt
to a jury of twelve people, all twelve people have to agree
that you're guilty before you can be found guilty. Didn't
he tell you all that stuff?

MR. ALLISON: Yes, sir.

THE COURT: Right there on the record.

MR. ALLISON: Yes, sir.

THE COURT: Why didn't you say, "You know that's
exactly what I want, a trial."

MR. ALLISON: Because like I said, sir --

THE COURT: Well, if you're going to tell me what your

lawyer said I'm not- -
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MR. ALLISON: I'm not.

THE COURT: Your lawyer does not make your decisions.

MR. ALLISON: I was -- I was under the influence that
I wasn't going to trial that day. |

THE COURT: Why didn't you 'tell him, "I'm not ready to
go forward today. I want a trial. But I don't want to go
forward today because my lawyer hadn't provided me what I.
need." Did you tell the judge that?

MR. ALLISON: No, sir.

THE COURT: He advised you, you're looking at 5 to 30,
no parole; didn't he?

MR.‘ALLISON: Who?

THE COURT: The judge.

MR. ALLISON: No, sir.

THE COURT: Did he tell you, you're looking at 5 to
30?7 Let me read it to you. First indictment I'm going
over “alleges that on August the 28th” - -

Counsel, I'm on page 4 of the plea transcript.

-“Alleges that on August the 28th, 2009, you were in
possession of crack cocaine with intent to distribute. You
Qere in violation of the laws of the State."

The second indictment alleges that "On that dafe, you
did, in fact, distribute cocaine, crack cocaine, a
controlled substance under the laws of this State. This"

carries from 5 to 30 years, does not allow for probation or
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suspended sentence. It is a felony, and it is a parole
ineligible offense. That is, whatever sentence one
receives in these charges, they must serve at least eighty-
five percent of that before they're eligible for any eérly
release. And if they were, in fact, granted an early
release, it would be into a community supervision program.
Do you understand that?" You qnswered, "Now, I do, sir."

But you understood it. Did you say then, "Your Honor,
I understand that. I don't want this plea. I want to go
to trial"? You didn't say that; did you?

MR. ALLISON: No, sir. '

THE COURT: All right, sir. Asked you how you pled,
you said, "No contest." He told you that a no contest élea
is the same as the guilty plea for the record; is that
correct? Didn't he advise you of that in the court?

MR. ALLISON: Yes, sir.

THE COURT: The State presented what they intended to
prove at trial if you went to trial to the Court in a
guilty plea.

'The Assistant Solicitor Ms. Desch told the Court that
"On August the 28tﬁ, 2009, at approximately 9:15, York
County Drug Enforcement Unit met with a confidenfial
informant who indicated they could by'from Kevin Allison,
the Defendant here before you, stands before you today.

That confidential informant was wired, searched, given buy
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- money by the DEU and monitored by the DEU, as he met with

Mr. Allison at a location. And the confidential informant:
got to a location here in York County, he was setting up a
deal with Mr. Allison. He ind;cated that Mr. -- the
Defendant, was standing by a van when he approached the
house, that the CI went up and said, 'I need TWenﬁy Dollars
worth of crack.' At that point, Mr. Allison went inside
the house, got some keys, came back out, got the_crack out
of the Ford Explorer, gave the crack for an exchange of
Twenty Dollars. The confidential informant came back and
gave that crack to the DEU. That has since been tested and
confirmed to be crack. An hour later, the CI went back to
the address where the deal had gone down and as he
approached Mr. Allison again standing outside of the same
location they had been with the confidential informant. At
that point, there was another lady out there who has since
pled to a possession of marijuana charge, but she was, I
think, the owner of the van where the CI first had seen Mr.
Allison. ' When the officers arrived, they aéked Mr. Allison
for ID. At that point, the Defendant started walking
towards that same qud Explorer. The officer asked for
consent, the Defendant said, 'Yes.' They ask him, at that
point one of the officers noticed a bag of marijuana in his
left hand. _The bag was dropped. It was approximately-S

grams of marijuana. The Defendant was arrested at that
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point. Eventually the officer walked over and towards the
Explorer. And immediately upon walking towards the
Explorer the Defendant started yelling, 'It's not mine.
It's not mine.' Search incident to arrest the officers
found the Twenty dollars that they had, had been buy money,
partially smoked marijuana in his short pocket. They also
found in the Defendant's shorts pockets, the keys to the
Explorer. They went on and searched the vehicle and found
a substantial amount of crack cocaine.

Is that what they said at there -- Isn't that what the
Solicitor said they were prepared to prove at trial? You
remember that?

MR. ALLISON: Yes, sir. That's when I argued with --
That's what I was arguing with my lawyer about - - -

THE COURT: Okay.

MR. ALLISON: - - - because on the other warrant they
said that they found the buy money in the car. And on that
warrant they said they found the buy money in my
possession. And there was two different statements. And
that's when I argued with my lawyer. - I was like, "That
ain't right." Because I didn't have no money -- I didn't
have no buy money on me.

THE COURT: All right, but in any event, you had the
right to séy to the Court that you didn't want to plead,

that you wanted a trial. Correct? And the Court explained
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what was involved in the. trial and what your rights were,
and that you were given the plea?

MR. ALLISON: If I signed the plea, yes, sir.
THE COURT: And, but you Qidn‘t ever —— You never told

the Court you hadn’t gotten the information you needed from
you lawyer, and you weren't going to plead you needed a
trial. You didn't say that?

MR. ALLISON: "No, sir, because my lawyer told me that
he was going to take care of it.

THE COURT: All right. All right, thank you.

Any questions related to the questions I asked?

MR. MURPHY: - No, Your Honor.

MR. BRANT: No, Your Honor.v

THE COURT: Thank you, sir. You may stand down, sir.

(WITNESS LEAVING WITNESS éTAND.)

MR. MURPHY: A brief moment, Your .Honor?

THE COURT: Yes, sir.

MR. MURPHY: Thank you.

(PAUSE AT 01:00 PM.)

MR. MURPHY: The Plaintiff rests, Your Honor.

MR. BRANDT: Your Honor, the State would call John
Sullivan.

(WHEREUPON: JONATHAN SULLIVAN,

BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:)

.~ DIRECT EXAMINATION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JONATHAN SULLIVAN: DIRECT BY MR. BRANT . : 32

JONATHAN SULLIVAN BY MR. BRANT:

Q. Mr. Sullivan, you represented Mr. Allison on these two

drug charges?

A. Yes, sir.

0. You were present for his testimony?

A. Yes, I was.

Q. Do you recall how many times you met -- Or actually,
when did you -- When were you appointed to take.his PWID
case?

A. I was originally appointed to represent Kevin in

October of 2009. He had his initial appearance on October
the 12th of 2009, which would have been our first and
probably most lengthy meeting beginning in October of 2009.
Q. Did you request discovery from the State?

A. I did, and I had that And, in fact, my notation in the
file indicates that Kevin and I reviewed, of course,
whatever discovery materials we would have had at his’

initial appearance date on October the 12th.

Q. And would you have had all of the discovery at that
point?

A. Yes, sir.

Q. What about information pertaining to CI?

A. No, we didn't -~ As far as theAelectronic listening
device, no they -- The Solicitor who was prosecufing the

case does not turn that information as far as just the
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JONATHAN SULLIVAN: DIRECT BY MR. BRANT o 33

recording device over to us up until the case is called to
trial. So, we did not have the electronic listening
device. But other than that, we had all the other
discovery.

Q. When did you first learn about the distribution of
crack, second-offense charge?

A. Basically, of course there was -- It probably requires

.some explanation. According to the discovery materials, of

course as you heard, they originally sent out the
confidential informant at about Nine o'clock on August the
29th. And then later on the narcotics officers came in
about an hour later, I believe. And that's when they
arrested Mr. Allison fo; the possession with intent to
distribute. .They held out tﬁe distribution warfants and
did not serve them on him for Qho knows whatever reason
thét was. The original plea offer was actually a 6-year
plea offer. And we were in trial posture for many months.

0f course, you know, we had to wait on the drug report and

.things like that, but we were in trial posture. And then, -

I believe, in March or actually April when the cése got
called to trial, that's when we received information from
the State that they intended to serve those distribution
Qarrants on Mr. Allison. So, it would have been in March
or April when they indicated they were actually going to go

forward and serve those warrants.
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Q. And the evidence for the two cases were related.
Correqt?

A. Yes, and it was part of the exact, same filé.

Q. That original 6—yeaf offer, were any other details
discussed regarding - -

A. The only offer, I mean -- The only details as far as
that would have been concerned was because they weren't
going forward on the distribution. So, it would have just
been a 6-year offer to cover the possession with intent to
aistribute, dismissing the mafijuana charge.

Q. And then, when did the 5-year offer come around?

A. The 5-year offer.came around as we got closer to the
tentative trial date probably in April, I would guess. I
know he pled, I guess, the end of April, so probably

sometime right around when he pled in April.

Q. It Was, I guess, closely related in time?

A. Correct.

Q. Did you ever advise him regarding the parole
eligibility?

A. I don't recall as far as what —- what, you know. I

think I indicated in my file that the charge carries up to
eighty-five percent, but as far as the details of that, I
dop't know whét we got into. And I don't have that notated
in my file.

Q. Are you aware of any reason you would have advised him
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that you would get out in two and a half?

A. No.
Q. Did you advise him regarding the work-release program?
AL I did mistakenly advise him that he would be eligible

for work release.

Q. As far as you are aware, 1s he eligible fér release
right now?

A. I do not know the details of that.

Q. Did Mr. Allison iﬁdicate, as he testified, up until
the day of the plea hearing that he wished to go to trial?
A. Sure. From the inceptiqn, Kevin always maintained to
me that he was innocent, you know, of the possession with
intent to distribute of these charges. So, that's why we,
you know, from the very beginning, our preparation was that
this case was going to go to trial.

But then once we received information from the State
that they were going to then, in turn,. serve those
distribution warrants, that placed us in a much tougher
position.

Kevin was placed on the trial board, I believe, the
week of April the 26th, the same week that he pled. He was
listed as a backup trial. At that point, the distribution
warrant had not been indicted, which means the Solicitor
could have géne forward -- intended to go forward oﬁ that

possession with intent to distribute as a second offense
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carrying 5~up-to-30. Had Kevin been convicted of that
chérge, they could have still brought back that
distribution warrant, unfortunately, placing him in an even
tougher position where it would have been a distribution
third, placing him in the 15-to-30 year-category.

So, that's when, you know, we changed posture as far
as -- And, that's wheﬁ I advised him that I thought it was
in his best interest to take the State's plea offer.

0. When did he indicate to you that he was willing to go

forward with the plea?

A. We met on April the 23rd, and we discussed that in my
office. That would have been a non-court week, I believe.

That would have been a Friday. We discussed the situation.

We also, actually, reviewed a plea affidavif, in which
case I advised him of his right to trial and all of those
things. He signed that. He also signed the paperwork on
the 23rd, I believe, that we didn't go in front of the
judge. The reason we arranged that is because I didn't
want Kevin to be in a situation where the law enforcement
was out trying to serve that additional warrant on him.

So, we were able to negotiate with the Solicitor's
Office that if he would come in and sign the paperwork in
good faith to indicate that he intended on pleading, that
they would hold back those warrants and not arrest him on

them. So, that was the reason that we had done that the
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Friday before.
0. And I see you have your files in front of you.
I do.

s

A
Q. Do you have that plea affidavit in your file?
A Yes, I do. | .
MR. BRANT: Permission to approach, Your Honor?.
THE COURT: Yes, sir.
0. And you reviewed this with him - -
A. On April the 29th. That's my signature, and that's

his signature, which would have been Friday.

Q. The 23rd?

A. - Excuse me, the 23rd. That would have been a Friday,
and I believe he pled the next -- the next week.
Q. And you saw him sign this?

A. That's actually my signature there, but that's his
éignature. Yes, we reviewed that together.
Q. And he appeared to understand everything that was oﬁ
this sheet?
A. Yes.

MR. BRANDT: Brian, do you want to look.at this?

Your Honor, I'm going to put this in evidence.

MR. MURPHY: No objections.

THE COURT: In without objection.

(WHEREUPON: DEFENbANT’S.EXHIBIT NUMBER ONE IDENTIFIED

AND MARKED, RECEIVED INTC EVIDENCE.)
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Q. And did Mr. Allison ever indicate to you reasons why
he wanted to accept the plea on the 23rd when he signed the
affidavit?

A. I don't remember thg specific discussion, I guess, the
details of the discussion that we had other than once, you
know -- once we were apprised by the State that the
distribution warrants were going to be served, you know,
that's, of course, when I advised him that I thought it was
in his best interest to take that offer, you know -- you
know.

But, he did always maintain his innocence to me.
That's the reason for the No Contest plea. But, I think at
that point, we were in a much different position that we
were back in October when I first tried representing him.
Q. And, did he indicate that he wanted the opportunity to
have the second -- for the distribution charge remain a
second and not, I guess, risk having a consecutive
sentence? That means not going to trial sepérately.

A. Correct, I think that was the thrush of our
conversations.

Q. And the possession of marijuana charge,'that got
dropped?

A. Was dismissed, yes. And that was originally part of
the plea offer all along. Even the original 6-year plea

offer, they were going to dismiss that marijuana charge.

63




64

10

11

12

13

14

15 .

16

17

18

19

20

21 -

22

23

24

25

JONATHAN SULLIVAN: DIRECT BY MR. BRANT 39

Q. And are you aware of how much time he faced if he had
gone to-trial on all these charges?

A. Thirty years on each one. , And I guess a year on the

marijuana charge.

Q. -Did you tell him that?

A. Yeah, we discussed that at ﬁhe initial appearance on

October 12th.

Q. So, he knew that he faced upward to 60 years?

A. Well, at that point, he only was looking at up to 30.
But, yes, he knew what the possession with intent to

distribute as far as it carrying the maximum penalty of up

. to 30 years.

Q. And he knew that could be a percent to be tacked on

for the second charge?

LA, We did discuss consecutive versus concurrent

sentences.

'MR. BRANT: I beg the Court's indulgence.
Q; Did you. tell Mr. Allison at the plea heariné how to
answer the judge's questions?
A. No, I did not. I mean, as far as, I guess, I don't
know if he's confusing what I said. But, as far as, we
Qent over that plea affidavit which, of course, contains

many of the questions that the judge will advise a client.

‘And what my practice 1s, is I orally read each guestion to

my clients, and then have them answer it to me and then I
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write their answer down on the line. So, to that extent,
if that's -- If he interpreted that to mean I advised him
how to answer it, I guess the answer would be, yés. But as
far as whispering in his ear, no, that was not something
that I did.

Q. So, when he answered the judge's questions verbally,
you were not verbally feeding him answers?

A. No. I know there was an issue, as Mr. Allison
indicated, with respect to the Twenty Dollars. The
Solicitor misstated those facts when she was reciting them
to the judge as part of the plea. Kevin brought that to my
attention, so that's why I went on the record to clarify
that for the judge. I think that was -- I do recall having
that conversation with him at the bench.

Q. So, the conversation that you had with him, the plea
just regarding --

A. As best as I can remember, yes.

Q. You heard his testimony about --

THE COURT: Excuse me, let me clatify that. And I
didn't think I went far enough. But, was that corrected to
say that the Twenty Dollars was found in the vehicle and
not in the pocket?

MR. SULLIVAN: I think that ended up being correct
because I believe it's either indicated on the evidence

inventory sheet or something that Ms. Desch had misstated
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JONATHAN SULLIVAN: DIRECT BY MR. BRANT - : 41

that fact to the Court. So, we wanted to clarify that.

THE- COURT: So, it was found in the automobile?

MR. SULLIVAN: 1In the automobile. Not on Mr.
Allison's person.

THE COURT: Okay. Go ahead, I'm sorry. I just wanted
to clear that up when I had a chance.
Q. You heard Mr. Allison's testimony about your interest
in pleasing the Solicitor? Or being interested.in what the
Solicitor's interests were and not his.
A. That's, you know, that's not the case. Obviously, I
try to place my client's intefest ahead of everyone's. 1In
this case, obviously, it had a non—traditional setting as
far as them not originally serving those distribution
warrants. So, unfortunately, you know, the Solicitor had a
lot of leverage in this case. o, we had some discussions
ébout that.
Q. But, if you would just elaborate on your role in
communicating with the Solicitor whén it comes to the trial
and plea. You understand what I'm asking?
A. Sure.. Of course, a lot of it dgpends upon the
particular Solicitor as far as whether or not they give you
a deadline or not a deadline, in which case, accept the
plea offer. This particular Solicitor does not give a plea
deadline up until she knows when her case is going to be

called for trial. Then, at that point, we lose the plea
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JONATHAN SULLIVAN: DIRECT BY MR. BRANT 42

offer.

Kevin maintained to me he was innocent from the very
beginning of this case. So, you know, which case I convey
to Ms. Desh that, you know, that we were in a frial,
posture. You know, Kevin and I also discussed the
possibility of me trying to negotiate further with Ms. Desh
to see if she would come down off of the original 6-year
offer. So, although we were in trial posture, we continued
to try to negotiate to get that sentence down from six,
down to the lowest amount possible.

Q. Then why is it important tg, based on his testimony,
be interested and keep up with the Solicitor's position on
the case?

A. Well, of course, in a situation, particularly in these
drug offenses, which carry so much time, you knoQ, the plea
offers are dictated and come from the Solicitor. In this
situation, obviously, with the distribution warrants, that
complicated things that much further.

I didn't want Kevin to be in a situation where he got
arrested and had to go bond out of jail, pay all that money
and things like that, for the second set of charges. So,
égain, we were able to negotiate a situation with the
Solicitor where they would not serve those warrants and
arrest him. And they would just be disposed of when he

came to court.
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JONATHAN SULLIVAN: DIRECT BY MR. BRANT : , 43

So, those are the two primary issues that I, of

course, negotiated with the Solicitor.

Q. And the Solicitor wanted to the Solicitor could have

not made these offers and could proceed to trial on both of
them separately?

A.. - Sure. -

Q. Did you feel like you met and conferred with Mr.
Allison a sufficient number of times?

A. I do. I note, you know, there were several times,

| many times, in fact, when Kevin would come up here, and I

wouldn't really have any details to discuss with him, so I

~would, you know, release him or things like that.

Particularly, we were waiting several months for the drug

réport to come back. So, you know, after we would meet,

- still waiting on the drug report, I wouldn't really have

anything to report to him. So, I would release him without
really. discussing much details of his case. But, we did
meet, you know.

Q. Were you‘ready to go to trial if he wanted to?

A. . Yes, we were ready to go on that possession with

intent to distribute.

Q. You were prepared?

A, Yes.

Q. Or, you were prepared?
A. Yeé.
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JONATHAN SULLIVAN: CROSS BY MR. MURPHY 44

MR. BRANT: ©Nothing further, Your Honor.
MR. MURPHY: Thank you, Your Honor.
CROSS EXAMINATION

JONATHAN SULLIVAN BY MR. MURPHY:
Q. You told Mr. Allison that he would be eligible for
work release?
A. I did. I made a mistake. -
0. And that was wrong?
A. Yes.

MR. MURPHY: Permission to approach, Your Honor.

THE COURT: Yes, sir.

MR. MURPHY: I hand you Defendant's One.
0. There's a "yes" besides these questions. Who wrote
that yes in?
A. I wrote that yes. As I indicated to the Assistant
Attorney General, my practice with respect to these is as I
read the question, I tell them, pretend like I'm the judge
in this situation, I'm going to be'asking you these
questions. Give me an answer. Once they -- Once I elicit
an answer, I write that in. That was my handwriting.
Q. Just to go a little bit out of order. What_did you
tell him regarding the work release?
A. I don't -- I do recall telling him that he would be
eligible for work release. I don't remember telling him

specifically when he would be eligible. But I did do that.
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REDIRECT BY MR. BRANT :

And my reason for that, I made a mistéke thinking that only
violent offenses would not be gligible for work release.
And so I, you know, I did advi;e; errantly advise him of
that.

MR. MURPHY: No further questions, Your Honor. Thank
you.

MR. BRANDT: I beg the Court's indulgence.

REDIRECT EXAMINATION

JONATHAN SULLIVAN BY MR. BRANDT:
0. Mr. Sullivan, do you know when you first advised him
fegarding work release?
A. I believe it would have been about the same time he
signed that paperwork, probably about April the 23rd when
ﬁe signed that paperwork. Because I know that was a big
concern of his. I know Kevin has family up here in the
area, and he wanted to try to get as close as possible back
to his family. So, it would have been right about the time
he pled in Aéril.
Q. Based on your conferences with h;m, your discussions,
was it your understanding that he wanted to plead
guilty, he was more interested in having the second set of
charges run concurrent with the 5-year sentence and, or,
was he more interested iq the york release? Does that make

sense?

A. No, I don't -- No, I mean I -- I really don't know if
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I know how to answer that question. But for that second
set of charges, being informed that, that was going --.- He
was going to be served with those and be facing those
charges, you know, we were in a trial posture all the way
up to that point. It wasn't until we found out the
information about those charges, which of course, that's
when, you know, things changed drastically. And then, you
know, as a matter of course when we were signing the
paperwork, Kevin just had the normal questions that every
client has. So, I wouldn't say that, you know - -
0. So, he informed you that he wanted to plead .guilty
before you advised him about work release?
A. I don't that. I don't know the answer to that
question, honestly, timing-wise.
0. You just said that after that he made the decision,
you were filling out the paperwork, and that's when he
asked you - -
A. I'm reluctant to testify bécause I don't know if I
could do it accurately. I just don't -- I really don't
know chronologically which took place first.

MR. BRANDT: Nothing further, Your Honor.

MR. MURPHY: ©Nothing further, Your Honor.

THE COURT: Thank you, sir.

MR. SULLIVAN: Thank'you, Your Honor.

THE COURT: Anything further?
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KEVIN ALLISON: REDIRECT BY MR. MURPHY 47

MR. BRANDT: Nothing further, Your Honor.

MR. MURPHY: Your Honor, a rebuttal for Mr. Allison.:

THE COURT: On what? I'm not going to let him skip
baék up here and go through.this whole litany like he did
before.

MR..  MURPHY: No, Your Honor.

THE COURT: Huh?

MR. MURPHY: No, Your Honor. I will instruct him not
to. Simply -~

THE COURT: What is he going to respond to then, tell
me.

MR. MURPHY: On work release, Your Honor.

THE COURT: What is he going to say, that was
important to him? All right, put him back up.

You're under oafh.

REDIRECT EXAMINATION

KEVIN ALLISON BY MR. MURPHY:

Q. Mr. Allison,'you‘re under oath.

A. Yes, sir.

Q. Your attorney told you would be eligible for work
reléase?

A. Yes, sir.

Q. You were not eligible for work release?
A. No, sir.
0.

Would you have pled guilty had you been properly
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KEVIN ALLISON: REDIRECT BY MR. MURPHY 48

advised that you were not eligible for work release?
A. No, sir.

MR; MURPHY: No furfher questions, Your Honor.

MR. BRANT: Nothing further, Your Honor.

THE COURT: Mr. Allison, do you understand that being
eligible for work release and getting it are two different
things? Not everybody who is eligible for work release
gets it. Do you understand that? Only a percentage of
them get it. Are you aware of.that?

MR. ALLISON: No, sir.

THE COURT: You haven't found that down there where
you are? You've got all this other information, but --

MR. ALLISON: I'm saying, what --

THE COURT: You haven't got the information that
everybody that applies for work release doesn't get it?
You're not aware of that?

MR. ALLISON: That everybody --

THE COURT: There's no guarantee of getting work
release just because you are eligible?

MR. ALLISON: If you are éligible for work release,
then once you run low, you get work release after -- You've
got to be there 60 days. They say, 60 daysﬁ

THE COURT: You'd be eligible. It doesn't mean you're
going to get it. They don't have enough work reiease for

everybody who wants it.

/3




74

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

MR. ALLISON: I mean, it's not guaranteed that you'll
find a job. |

THE COURT: Egactly. There's no guarantee you're
going to get it. Cofﬁect? |

MR. ALLISON:- There's no éuaréntee you'll find a job.
Correct.

THE COURT: And no guarantee you'll get work release
because i£ they don't have anything for you to do, there
won't be work release. |

MR. ALLISON: Well, they send you out -- They send you

out on interviews. Once you rollover, they send you out on

interviews. It's up to you to win the -- whoever hiring,
over. I mean, that's just like an interview on a regular
job.

THE COURT: Tﬁey alsd have a place, at a work release
éite for you, a bed for you; don't they?

MR. ALLISON: Yes, sir.

THE COURT: Yes, sir. And so notveverybody gefs it;
do they?

MR. ALLISON: I don't know.

THE.COURT: Now let me ask you this. And, I'm sure
your attorney has probably explained this to-you that, of
course, I can't change your sentence if you were to get
relief in this.

The only possible relief you could get would be
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you -- You could get a new trial and the sentence would be
vacated. You'd come back, and then they could try you on
possession with intent to distribute. And if you are found
guilty on that charge -- the jury might find you not

guilty -- but if they find you guilty on that charge, you

- could .get up to 30 years with no parole.

MR. ALLISON: Yes, sir.

THE COURT: You understand that?

MR. ALLISON: Yes, sir.

THE COURT: And then they could try you on the
distribution of crack cocaine charge. And if you were
convicted on the first charge, and they tried you'on the
other one, the second charge, you could get another 30
years, no parole, on that charge, which could be concurrent
or consecutive. There are no guarantees about the five.
That's the point I'm trying to make.

You'd be looking at, the maximum you could get if you
come back and get tried on both of these and get convicted,
would be 60 years, no parole. Do you understand that?

MR. ALLISON: Yes, sir.

THE COURT: Okay. And that's Whatlyou're asking the
Court to do? At least to give you a new trial, so you can
go to trial on this charge?

MR. ALLISON: Yes, sir.

THE COURT: Thank you. Any questions related to the

79




76

10

11
12

13

14

15

16

17 -

18
19
20
21
22
23
24

25

51

. question I asked?

MR. MURPHY: No, Your Honor.

MR. BRANDT:  No guestions.

THE COURT: You may stand down.

(WITNESS LEAVING WITNESS STAND.)

THE COURT: Counsel, I'm going to ask you, if you
will, I'il take this case under advisement. There's only
one issue insofar as the Court is concerned. And that is
whether the being advised, although, of course -- and, you
can take this into consideration as well when you do your
research -- The judge advised him that it is a no parole
sentence.- It was five; it was going to be no parole and he
had to serve at least eighty-five percent. And he wouldn't
be eligible. Then if he got released after eighty-five
percent, which according to my calculations is 4.25 years,
that he would be on community supervision if he got out.
That's what the judge advised him. That's what he was
aware of when he pled guilty. So, you take that into
consideration as well. .

But the question would be whether if his attorney
advised him he would be eligibie for work release --
there's no guarantee anybody's going to get work release, I
do not believe. But, if he would, that he would be
eligible for work release. And he was advised of that and

pled, that's a collateral consequence of his plea. But
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whether that would entitle him to get a new trial or not --
whether that would render ineffective assistance to the
extent that he would get a new trial again is a collateral
issue. And, so I don't know. That would be thehissue.

You can>take and consider also research because there may
be something somewhere in a case where the-trial Court --
whére the plea judge advises him that, that's not the case,
Qhether that would control or not. 1In other words, take
both of those factors in, and see if you can find any legal
authority on that. We'll be looking for it to. As far as
ﬁhe Court's concerned, that's the only issue in this case.

Yes, sir.

MR. MURPHY: Thank you, Your Honor. From the
Plaintiff's standpoint, it would be a collateral ‘issue.
Completely understood, I don't think he had to be advised
of that at all. But, I believe that once he is advised of
that improperly that, that becomes an issue for a reversal
of the plea and for a new trial.

THE COURT: And that's what I want you to find out for
me and give me some‘authority on it. And take into
¢consideration the fact that the judge advised him
differently at the time he took his plea and before he took
his plea. And whether that makeé a difference or not. And
whether or not he was advised by his attorney. If the

judge advised him that, that was not the case, and take the

7
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plea, he accepted the plea, nevertheless, whether that
makes a difference.

"MR. MURPHY: Thank you, Yoﬁr Honor.

THE COURT: So those, fo Court those are the issues in
this case. That is the issue rn this case.

-MS. ELLIOT: I think maybe not on this particular
point, as far as work release, there is a case, it's my
recollection, there is a case out there that basically says
the judge’s colloquy cures any issues - -

THE COURT: Well, that's what I'd like to see. We'll
be looking for it too. See what you can find. That's why
I raised that point because if the judge didn't address

it, what his sentence would be, and that it was a no parole

.offense, if he didn't address it, that would be a different

factual situation than if the judge did. And so, I don't
know if it makes a difference in the cases or not. So, you
need to consider both of those and find them. See if you
can find both of the same case would be helpful.

MR. MURPHY: And Your Honor, I think it would be a
little bit different in that case because work release
wasn't specifically referred to by the judge. It was
definitely eligible - -

THE COURT: But, Counsel, Ceunsel, come on. The judge
advised him 5 years, no parole. You've got to serve

eighty-five percent of this before you are eligible for
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anything. And so to say that, that means the judge didn't
advise him that there would be no work release, he did
advise him of being work release. He said, "You've got to
serve eighty-five percent."”

MR. MURPHY: Thank you, Your Honor.

THE COURT: All right. So now, whether that overrides
the erroneous information given to him by his attorney or

not, that's what I don't know. I just know he had that

‘information at the time he pled and he still chose to go

forward with his plea. And so one might presume from that,
assume from that, that he went forward with the plea
nevertheless. That it wasn't any work release, and he was
aware of that and the plea agreement was more important to
ﬁim than the work release. But, I don't know that.

I'd like to see if this case has come before the
appellate courts before and what position they took. 1I'd
like to see that. And, we'll do our own research as well.
But please let me have something on that in about ten days
or so.

MR. MURPHY: Thank you.

.THE COURT: All right, thank you.

(COURT RECESSED FOR LUNCH AT 01:30 PM.)

—— END OF TRANSCRIPT OF HEARING --
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AFFIDAVIT OF DEFENDANT FOR
GUILTY PLEA
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Defendant.
ho confest-
The Defendant states to the Court that the Defendant wants to plead g-u-rl-@y to the following charges:
PUID Comey 4™

Distachotian C«ac\( od

The negotiated plea agreement is as follows:

%@Q/?{) o et _chage P Ron conerpent

1.

2.)

3.)
4)
5.
6)

7)

8.)

9.)

10.)

1.)

Date:

. . 'S .
- gefendant ; é _ AttZ'ﬂyor Defenlight

In connection with the plea, | certify that the answers to the following questions are true:

Are you under the influgnce of any alcohol, drugs, narcotics, medicines, pills or any
other intoxicants? ljp

Have the charges been explained to you'by your lawyeg _and do you understand the nature of the charges, and
do you understand the element of every charge?| Siz s )

Have you and your lawyer discussed the possible defenses, if ahy, to the charges? %x 2

Are you satisfied with your lawyer's legal services? { é@

Do you understand that you have the right to plead not guilty and be tried by a jury? %] )

Do you understand you have the right to remain silent, that is the right against sel-incrimination?
’“

Do you understand that you have the right to confront and to cross-examine witnesses against you?

o

produced enough evidence to convict you beyond a reasonable doubt?

Do you understand that at a jury trial you have the right to have a juz‘ determine whether the State has

Do you understand that a jury would be told that you are presumed innocent unless the State has proved
beyond a reasonable doubt that you are guilty of the charg® or charges aganst you? l ?{QQ

Do you understand that if you plead guilty you give up all of your constitutional rights”(Except the right to
appeal)? . .

no Comest
Do you understand that even though you have entered a gy plea to the charge or charges Lou have a right

to appeal the case and the sentence of the Court, but'you must do that within 10 days?
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STATE OF SOUTH CAROLINA FILED-RECENE R e coiurT OF COMMON PLEAS
2011 SEP 16) AM ||S¥STEENTH JUDICIAL CIRCUIT

COUNTY OF YORK )

' ' DAVID H)\HILTON

& 65 2010-CP-46-3809

YORK CO NTY. SC
Kevin Allison, #340643, )
| . )
Applicant, )

v. ) ORDER OF DISMISSAL
) L

State of South Carolina, )
. . )
Respondent. )
)

This matter comes before the Court by way of Apblication for Post-Convictién Relief
filed September 8, 2010, and amended on September 23, 2010. The Respondent filed its Return
on April 27, 2011. An evidentiary hearing into the matter was convened at the Moss Justice
Center in York Couniy on June 2, 2011. The Applicant was present at the hcéring and was
represented by Brian R. Murphy, Esquire. The Respondent was represented by Harrison D.
Brant, Esquire, of the Squth Carolina Attorney General's Office.

The Applicant testified on his own behalf at the hearing. The Applicant’s trial counsel,
Jonathan C. Sullivan, Esquire, also testified at the hearing. This Court had before it thé records
of the York County Clerk of | Court including the Applicant’s signed plea affidavit, ‘the
Applicant’s reco.rds from the South Carolina Department of Corrections, and the plea transcript.

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment Qf the Clerk of Court for York County. He was indicted at the
March 2010.term of the York County Grand Jury for Possession of Crack Cocaine with Intent to

Distribute, 2nd offense (2010-GS-46-1165). He was also charged with Distribution of Crack

1of1l



Cocaine (2010-GS-46-1692). He was represented by Jonathan Sullivan, Esquire. On April 30,
2010, the Applicant waived presentment of the distribution charge and entered a no contest plea
to both offenses as charged with a recommendation of five (5) years from the State." The
Honorable John C. Hayes sentenced him to five (5) years for each charge, concurrent. He did
not appeal his convictions or sentences. |

The Court had before it the records of the York County Clerk of Court regarding the

subject convictions, the Applicant’s records from the Department of Corrections, the Applicant’s -

plea transcripf, and a copy of the Applicant’s plea affidavit.
STATEMENT OF FACTS

On August 28, 2009, the York County Drug Enforcement Unit (“DEU”) met with a
confidential informant (“C.L”) who indicated they could buy from the Applicant. (Tr. 6). The
C.I was wired, searched, given money, and moﬁitored by the DEU as he met with the Applicant.
The C.I approached the Applicant who was standing by a van near a house. (Tr. 7). The C.I.
said he needed twenty dollars ($20.00) worth of crack. The Applicant went inside the house,

. grabbed some keys, came back out and got crack out of 'the Ford Explor_er. The Applicant then
gave the C.I. crack in exchange for the twenty dollars. The C.I. then caﬁe back and gave the
crack to the DEU, which was subsequently tested and confirmed to be crack cocaine.

About an hour later the DEU went back with the C.I. to the location, and the Applicant
was again standing outside the house in the same location by the van. (Tr.7). They asked the
Applicant for identification, and at that point he started walking toward the Ford Explorer. An
officer asked for consent to search. The Applicant consented, at which point an officer noticed a

bag of marijuana in his left hand. The bag was droppéd, and the Applicant was arrested. One of

! The transcript reveals the Applicant was also charged with a marijuana offense that was dismissed in exchange for
his plea. (Tr. 9).
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the officers then started to walk -toward the Ford Explqrei, at which poini the Applicant
immediately started yelling, “It’s not mine, it’s not mine.” (Tr. 7-8). The officers searched the
Applicant and found a twenty dollar bill, a partially smoked marijuana cigarette, and tﬁe keys to
the Explorer. (Tr. 8). The Explorer was searched and officers found 43 graxhs of crack and
$315.00 in cash in the upholstery of the driver’s side. The crack found in the Explorer was tested
and found to be 2.69 grams of cra;:kf

| ALLEGATIONS

In his application for post-conviction relief, and through his testimony. at the evidentiary |

hearing, the Applicant alleges he is being held in custody unlawfully for the following reasons:

1. Ineffective assistance of counsel/ involuntary guilty plea
a) “Failure to investigate enhancement law”
b) Counsel incorrectly advised Applicant he would
only serve 2.5 years and be eligible for work release
c) nglure to advise of right to appeal
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the oppoftunity to review the rééord in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony-accordingly. Set forth beloware the relevant findings of facts and conclusions of law
as required pursuant to S.C..Code Ann. § 17-27-80 (2003).
| Ineffective Assistance of Counsel/ Involuntary Guilty Plea
In a post-conviction relief action, -the applicant has the burden of proving the allcgations

in the application. Rule 71.1(c), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the applicant must prove

“counsel’s conduct so undermined the proper functioning of the adversarial process that the trial
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cannot be relied upon as having produced a just result.” Strickland v Washh@g, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). |

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal, cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler; 286 S.C. 44-1, 334 S.E.2d 813 (1985). The applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel’s performance was deficient. Under this
proné, attorney performance is measured by its “reasonableness under professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at 625, (citing Strickland). Second, counsel’s deficient
performance must have prejudiced the applicant such that “there is a reasonablé prsbability that,
| but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

An applicant who enters a plea on the advice of counsel may only attack the voluntary
and intelligent character of the plea by showing that trial counsel’s representation fell below an
objective standard of reasonableness and that there is a rcasonable probability that, but for tr1a1

counsel’s errors, the defendant would not have pled guilty, but would have insisted on going to

trial. Roscoe v. State, 345 S.C.16, 546 S.E.2d 417 (2001); Richérdson v. State, 310 S.C. 360,

426 S.E.2d 795 (1993).

To find a guilty plea is voluntarily and knowingly entered into, the record must establish

the applicant had a full understanding of the consequences of his plea and the charges against
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him. Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709 (1969); Dover v . State, 304 S.C. 433,
405 S.E.2d 391 (1991). In determining guilty plea issues, it is proper to consider the guilty plea
transcript as well as evidence at the post-conviction relief heariﬁg. Harfis v. Leeke, 282 S.C. 131,
318 S.E.2d 360 (1984). |
| Faflure to Investigate Enhancement Law

In- his application, the Applicant alleges he was improperly sentenced ﬁs a second
offender. The record establishes the Applicant pled guilty to PWID crack cocaihe and
distribution of crack cocaine. He was septenced as a second offender for both charges based on
his prior 2008 conviction for posséssion,of marijuana. He presented no further evidence on this
allegation at the eﬁdentiary hearing. |

At the time the offenses were committed, the law provided that these crack cocaine

. offenses were to be enhanced if “the offender has been convicted of any of the laws of the United

States or of any state....relating to narcotic drugs, marijuana, depressant, stimulant, or

hallucinogenic drugs.”? | S.C. Code § 44-53-375(13)(2) (Supp. 2009) (emphasis added).

Furthermore, Sections '44753-470(1) & (2) (Supp. 2009) provided that any violation for an
offense found in Article 3, Chapter 53 of Title 44 is enhanced based on a prior “violation of a
provision of this article or of another state or federal statute relating to narcotic drugs, marijuana,
depressants, stimulants, 01; hallucinogenic drugs.”

This Court finds this allegation is conclusively refuted by the record. The Applicant’s

convictions for these crack cocaine offenses were properly enhanced pursuant to Sections 44-53-

2 As is clear from the Applicant’s amended application, his argument is based on our Supreme Court’s holding in
Rainey v. State, 307 S.C. 150, 414 S.E.2d 131 (1992). However, the holding in Rainey was based on a prior version
of Section 44-53-375(B), which only allowed for a crack cocaine offense to be enhanced based on a prior conviction
for any offense “relating to narcotic drugs.” Rainey at 151, 414 S.E.2d at 132 [citing § 44-53-375(B) (1985)].
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375 or -470 based on his 2008 marijuana possession conviction. Accordingly, this claim is
denied and dismissed.>
Advice Regarding Time to be Served and Eligibility for Work Release
The Applicant alleges counsel incorrccﬂy advised him regarding the amount of time he
would serve and his eligibility for work release. Each of these allegations concern matters that
are coIIaferal to the Applicant’s sentence. “A guilty plea is not rendered involuntary if the

defendant is not informed of the collateral consequences of his sentence.” Frasier v. State, 351

S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Brown v. State, 306 S.C. 381, 412 S.E.2d 399

‘(1991)_). However, if counsel gives a defendant erroneous advice about a éouatefal consequence,

“the defendant must prove he relied on the misinformation to receive PCR.” Frasier at 389, 570
S.E.2dat 174, |

‘With regards to the amount of time he would have to serve, this Court finds the
-App'licant’s testimony on this issue not credible, while also finding the testimony of counsel
credible. The Applicant testified counsel advised him that he would serve only 2.5 years before
he would be released, and did not advise him that he would have to seive 85 percent of his 5 year
sentence. However, counsel’s testimony refuted this claim. Counsel testified he did not advise
the Applicant he would be released after 2.5 years, and he can see no reason why he would have
done so. He sta.l.ted his file reﬂects that one of the charges carried 85 percexit. Furthermore, the
trial judge advised the Applicant that the distribution charge was a parole ineligible offense, and

he would have to serve at least 85 percent before he was eligible for release. (Tr. 4). The

-
i

3 The Court notes the current version of Section 44-53-470 does not allow a conviction for a prior marijuana offense
to enhance an offense involving a controlled substance. However, the current version went into effect on .h{ne 2,
2010. The Applicant committed the offenses he pled guilty to on August 28, 2009. Therefore, the change in the

statute provides no support for the Applicant’s allegation.
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Appliéant replied that he understood. Accordingly, this claim is denied and disxﬁissed as being
wi£hout' rﬁerit.

With regards to- eligibility for work release, the Api:)licant testified counsel advised him
that he would be eligible for work release. He further testified that this advice was incorrect, and
he relied on this advice whé'n he pled guilty. Counsel confirmed that he did in fact advise the
Applicant he would be eligible for work release. However, he stated he did not advise the
Applicant of when he would be eligible for work release. He testified it was his belief that only
violent offenses were. ineligible for work release.

Regardless of the testimony presented on the issue, the record before this Court and the

relevant statutory provisions indicate the Applicant is eligible for work release.  The record

reveals 'thé offenses the Applicant pled guilty to were not violent offenses, but the distribution
charge was a Class A felpny and a “no parole offense.” See S.C. Code §§ 16-1-10, -90 (Supp.
2009). Furthermore, eligibility for work release is governed by S.C. Code Section 24-13-125
(Supp. 2009). Pursuant to that section, an inmate serving a sentence for a no parole offense is -
eligible for work release after serying 80 percent of his or her sentence.” The Applicant is
thefefore eligible ;fqr work release, and the advice of counsel was not erroneous. In addition, the
Applicant’s SCDC records do not indicate he is disqualified from work release eligibility.
Accordingly, this Court finds the allegation is denied and dismissed as being without merit.
Moreover, even assuming counsel rendered erroneous advicé with regards to either of the
above issues, this. Court finds the Applicant failed to prove beyond a preponderance of the
evfdence thﬁt he would not have pled guﬂty but for.s.uch advice. The record before this Court
shows the Applicant' was Initially indicted for PWID crack cocaine and a marijuana offense. The

PWID charge was a second drug offense and carried a sentence of five to thirty. years.
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- Testimony at the evidentiary hearing established the State initially offered a six year deal, and

closer to trial offered a five year deal which the Applicant declined. However, about two weeks

. before he was scheduled to go to trial, the Applicant learned he would be indicted for distribution

of crack cocaine, which also carried five to thirty years. (Tr. 10). The Solicitor then put the
five year offer back on the table and agreed to run the sentences concurrent to each other.
Counsel testified they were in trial posture until the distributién charge came along. He stated
that based on conferences with the Abplicant, the Appﬁcant pled guilty because he did not want
to face a secohd trial and the additional marijuana charge that was dropped, and he wanted the
distribution charge to be run concuﬁent to the PWID charge. This Court finds the Applicant did
not plead guilty in reliance on eligibility for parole or work release; thereforg, he failed to meet
his burden of proof as to these claims. Accordingly, these rclaims are denied and dismissed.
Failure to Advise of Right to Appeal | |
The Applicant alleges counsel failed to advise him of his right to appeal his plea.

“Absent extraordinary circumstances, there is no constitutional requirement that a defendant be

informed of the right to a direct appeal from a guilty plea.” Jones v. State, 382 S.C. 589, 596,

677 S.E.2d 20, 23 (2009) (citing Turner v. State, 380 S.C. 223, 224, 670 S.E.2d 373, 374

(2008)). However, “[t)he bare assertion that a defendant was not advised of appellate rights is

insufficient to grant relief.” Id. at 596, 677 S.E.2d at 23-4 (gAuoting Weathers v. State, 319 S.C.

' 59, 61, 459 S.E.2d 838, 839 (1995)). “Instead, there must be proof that extraordinary

circumstances exist such that the defendant should have been advised of the right to appeal.” Id.

. (quoting Weathers at 61, 459 S.E.2d at 839).

The Applicant’s allegation is conclusively refuted by the record. The Applicant signed a

plea affidavit in which he indicated he understood that he had ten days to appeal his plea or
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sentence. Furthermore, the Applicant failed to present proof of extraordinary circumstances such
that he shoulgl have been advised of such right. Accordingly, the Court finds the Applicant was
advised of his right to appeal; therefore, this claim is denied and dismissed.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that vcounsel failed to render reasonably effective assistance under prevaiiing
professional norms. The Applicant failed to present specific and compelling evidence trial
counsel committed either errors or omissions in his repre§entation of the Applicant.

"I‘his Court also finds Applicant has failed to prove the second prong of Strickland — that
he was prejudiced by counsel’s performance. This Court concludes Applicant has not met his
burden §f proving counsel failed to render reasomably effective assistance. Therefbre, the
allegation of ineffective assistance of counsel is denied.

Voluntariness of Plea

This Court otherwise finds the Applicaﬁt-failed to carry his burden of proving that his
guilty plea was not freely and voluntarily entered. At the plea hearing, the Applicant testifiéd he
understood the charges and their potential punishments. (Tr. 4). He testified he understood his

constitutional rights and that he was waiving his right to a jury trial, his right to remain silent, his

 right to present defenses to the charges, and his right to confront the witnesses against him. (Tr.

5-6). He stated he wanted to plead no contest to these charges, and agreed with the facts as
stated by the Solicitor. (Tr. 6-9). He testified he was entering these pleas freely and voluntarily.
(Tr. 5).

Furthermore, the overwhelming evidence in the record and the testimony of the witnesses

presented at the hearing establish that the plea was knowingly and voluntarily entered. Boykin v.

Alabama, 395 U.S. 238 (1969); Vickery v. State, 258 S.C. 33, 186 S.E.2d 827 (1972). Because a
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guilty plea is a solemn, judicial admission of the truth of the charges against an individual, a

criminal inmate's right to contest the validity of such a plea is usually, but not invariably,

foreclosed. Blackledge v. Allison, 431 U.S. 63 (1977). Therefore, statements made during a

guilty plea should be considered conclusive unless a criminal inmate presents valid reasons why - -

he should be allowed to depart from the truth of his statements. Crawford v, U.S., 519 F.2d 317

(4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976). The Applicant showed no

reason why he should be allowed to depart from the truth of the statements he made during his
guilty plea hearing. Therefore, this Court finds that Applicant's guilty plea was freely and
voluntarily entered.
CONCLUSION
Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice:
| This Court advises the parties that in order to secure the appropriate appellate review,
notice of appeal must be served and filed within thirty (30) days after receipt by counsel of
notice of entry of thié order. See Rﬁles 203 aﬁd 243 of the ‘South Caroiina Appellate Court
Rules. This Court notes that post-conviction relief counsel must advise an épplicant of the ﬁght

to seck appellate review of a post-conviction relief order. State v. Bray, 366 S.C. 137, 620

S.E.2d 743 (2005). Also, pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), an
applicant has éright to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, post-conviction relief counsel must serve and file a notice of appeal on an applicant’s

10 of 11

91




92

behalf.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of
the Respondent.

AND IT IS SO ORDERED this //Efy of z@@z@u.

Sixteenth Judicial Circuit

M , South Carolina.

11o0f11



93

THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable Lee S. Alférd

Case No: 2010-CP-46-3809

Kevin Allison, #340643, Appellant
: v.
State of South Carolina, Respondent
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the Respondent by depositing
a copy of it in the United States Mail, postage prepaid on September 26, 2011 address
as follows: , .
Mr. Harrison D. Brant
Assistant Attorney General
PO Box 11549
Columbia, SC 29211
Attorney for Respondent

g/[twlv'? £ ,2011 By

rian R. Murphy
Law Office of Brian R. Murphy, LLC
PO Box 805
Fort Mill, SC 29716
803-548-0321
brian@brmurphy.com
Attorney for Appellant




. - DOCKETNO. 2010-GS-46-(") [LoQ After being fully advised as to my
' ' legal rights, | hereby waive presentment

\ WITNESSES - ' to the Gra ury. o, o
JEU \ Whitesides ' The State of South Carolina - %’ % %

; Defendant

§ County of York

|

': |

j hereby appear in my own proper person and plead
) COURT OF GENERAL SESSIONS - guilty to the within indictment or to

April 22, Term 2010

oy

3 A | . .
ARREST WARRANT NUMBER | ,x% // g |

IRECT INDICTMENT: “Aefendant
WN (In Re. J169949) ' THE STATE o

LA

vs.

ACTION OF GRAND JURY ’
KEVIN FRANKLIN ALLISON
~ =
oo e -
reperson of Grand Jury [ o«
== B0
’ (‘);;EJ t . CJI
VERDICT 227 &
Indictment for S8F R [{
DISTRIBUTION OF CRACK COCAINE © -
SC Code: 44-53-375 (B)(2)
‘eperson of Petit Jury CDR Code: 3015
‘e: :

<r
(o))



" STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF YORK )

At a Court of General Sessions, convened on April 22, 2010, the Grand Jurors of
York County present upon their oath:

DISTRIBUTION OF CRACK COCAINE

T That on~or about August "28; 2009, in Yoik County, South Caroling, the ™

Defendant, Kevin Franklin Allison, did distribute, dispense, deliver a quantity of crack

cocaine, a controlled substance under provisions of Section 44-53-110, et seq., Code of

Laws of South .Carolina (1976), as amended, or did otherwise aid, abet, attempt, or

conspire to manufacture, distribute, dispense, or deliver crack cocaine, all in violation of
" Section 44-53-375, Code of Laws of South Carolina, (1976), as amended.

Against the peace and dignity of the State, and cantrary to the statute in such
case made and provided.

USSISTANT SOLICITOR

95



Uw

\

WITNESSES

‘QJ

P( Schifferle

ARREST WARRANT NUMBER

-168726

ACTION OF GRAND JURY

| TRUE BILL

~ orepersorn of Grand Jury 745 D

VERDICT

wreperson of Petit Jury
ife:

o
D

DOCKET NO. 2010-GS-46-0) |} ;55

The State of South Carolina
County of York

|

COURT OF GENERAL SESSIONS

March 25, Term 2010

THE STATE

VSs.

KEVIN FRANKLIN ALLISON

Indictment for

POSSESSION OF COCAINE BASE (CRACK)
WITH INTENT TO DISTRIBUTE

SC Code: 44-53-375
CDR Code: 3015

After being fully advised as to my

legal rights, | hereby waive presentment
to the Grand Jury.

Defendant

, .
hereby appear in my own proper person and plead
guilty to the within indictment or to

T

/6/e ndant

st Do feal

C.C.C.PLS. AND G.s\U/

Z

oS R I
LSRN

=T

<o =
QD3 o
S =
M. ~4
— R %(:.;
—— ]
Qo W v
=Ry . =
perin o 3
O B =
=
wBE W0
oytes
L¥ = R S



STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY -OF YORK )

At a Court of General Sessions, cbnvened on March 25, 2010, the Grand Jurors
of York County present upon their oath: '

POSSESSION OF COCAINE BASE (CRACK) WITH INTENT TO DISTRIBUTE

That "on or about August 28, 2009, in York County, “Solith "Carolina, the ™
Defendant, Kevin Franklin Allison, did possess with intent to distribute, dispense, or
deliver a quantity of cocaine base (crack), a controlled substance under provisions of
Section 44-53-110, et seq., Code of Laws of South Carolina (1976), as amended, or did
otherwise aid, abet, attempt, or conspire to manufacture, _distribute, dispense, or deliver
cocaine base. (crack); all in violation of Section 44¥53—375, Code of Laws of South

Carolina, (1976), as amended.

Against the peace and dignity of the State, and contrary_to thehstatute in suc
case made and provided.

ASS&ST@T SOLICITOR
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IN THE COURT OF GENERAL SESSIONS

%TE o SOUTH CAROLINA )
COUNTYOF " " York ; -
STATE VS. ) INDICTMENT/CASE#: 2010GS4601165
. Kevin Allison ) A/WH: 1168726
AKA: ) Date of Offense: _8/28/2009
Race: B Sex: M _ Age: 45 ) S.C.Code § :_44-53-0375 (B)(2)
DOB: 04-09-1965 __ SS#:: ' )  CDRCode#: _ 3015 g 5-Co Dﬂd
Address: - : ) ’ )
City,State,Zp. Clover, SC 29710 ) SENTENCE suger . P €X
DL#: . S[D# ) A:
*CDL Yes[] No[] CMV Yes [ No[J Hazmat Yes{"] No[]
In disposition of the said indictment comes now the Defendant who was " [J CONVICTEDOF or EADS
TO: PWID CRACK 2ND OFFENSE / ,ffﬂ .
v B
in violationof § 44-53-0375 (B) (2) ofithe 5.C. Code of Laws, bearing CDR Code # 3015 &, D
X] NON-VIOLENT (] VIOLENT . -OMOST SERIOUS [ IMandatory GPS(CSC I___]§
' : Co w/minor 1st or Lewd Act)
The chargeis:  {X] As Indicted, [ ]Lesser Included Offense, [ JDefendant Wawes Presentment to Grand Jury. (defendant’s initials)

s or Recommendation, X Nsgotigted Sentence, [ Recormnendatlon by the State.

. SC Bar# Defendant ttorney fd/Defendant SC%
WHEREFORE, the Defendant is comanited to the IZ/ State Department of Corrections, [] County Detention Center,
for a determinate term of 5 ys/months § 7] underthe Youthful Offender Act not to exceed V years

- and/or to pay a fine of $ . ;providedThat upon the service of days/months/years and/or payment
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

[] CONCURRENT or [} CONSECUTIVE to sentence on:
{7} The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections.,

(] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuantto 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence )} to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS: .
[JRESTITUTION: [[] Deferred [ ] Def. Waives Hearing [ JOrdered  PTUP
Total: $ plus 20% fee: $ dayshours Public Service Employment
Payment Terms: Obtain GED D ‘ .
[ Set by SCDPPPS Attend Voc. Rehab. or Job Corp,
— ' May serve W/E begining
?;;:2""““ 5 Substance Abuse Counseling |
8§ 14-1'-206 {Assessments 107.5 %) $ R?ndom Drug/Al.cohol testing . [
g§ 14-1-211(AX]) (Conv. Surcharge) $100  $ ‘QO E:?\tesrr:)afy $be pd.in equzl, Corl;:g(;llﬁlli\fgweekl)l/momhly
§ 14-1-211(A)(2) (DUI Surcharge) $100 § -
§ 56-5-2995 (DUI Assessment) $12 — $ _______ paidto Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 g Other:
§ 47.12 (Public Def/Prob) $500 —¢
§ 14-1-212 (Law Enforce. Funding) $25 s 26
§ 14-1-213 (Drug Court Surcharge) 3100 5 To0
"8 50-21-114(BUI Breath Test Fee) : $50 ¢ : '
§ 56-5-2942(J) (Vehicle Assessment) $40/ea —§ (0 Appointed PD or appointed other counsel,
§ 90.7 (SCCIA Surcharge) $5° g 5 § 47.12 requires $500 be paid to Clerk
3% to County  (if paid in installments) ‘s during probation.
TOTAL 5 7220
Clerk of Court/ Deputy Clerk DQN\Q \\&W\\\)‘Oﬁ f:;;:llgfd?dgeggq
_ CourtReporter: 1\ JAVe X RN Sentence Date: _\&Z{oﬂg
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